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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHRISTINA RONALDSON,
Plaintiff,

v Civil Action No. 19-1034 (CKK)

NATIONAL ASSOCIATION OF HOME
BUILDERS,
Defendant.

Memorandum Opinion
(November 18, 2020)

In her Amended Complaint, Ms. Christina Ronald§®taintiff’) assertclaims against
her former employer, National Association of Home Build&AHB” or “Defendant), under
the District of Columta Wage Payment and Collection Law, D.C. Code 8813P1et seq,.
(“DCWPCL"), and the common law doctrine of unjust enrichmeAs discussed hereis.
Ronaldson’s claim$ocus onthe size of her 2016 incentive commission from NAHB and the
method by which NAHB calculated that incentive commissidAHB hasnowmoved to dismiss
Ms. Ronaldson'® CWPCL and unjust enrichment clainas a matter of law under Federal Rule
of Civil Procedure 12(b)(6), or, in the alternative, Federal Rule of Civil Proeet2(c). See
Def.’s Mot., ECF No. 43.

Upon consideration of the briefing, the relevant authorities, and the record as thigol

Court GRANTS NAHB’s motion as toMs. Ronaldson'® CWPCL claim in Count | of the

1 The Court’s consideration has focused on the following briefing and niatapiaitted by the parties:
e Am. Compl., ECF No. 41;

o Def.’'s Mem. of Law in Supp. of Mot. to Dismiss, or in the Alternative, fornJthe Pleadings
(“Def.’s Mot.”), ECF No.43;

e Pl’sMem.in Opp’n to Def.’'s Mot. (“Pl.’s Opp’n”), ECF No. 90;
e Def.’s Replyto Pl.’'s Opp'n(“Def.’s Reply”), ECF No47;and,
e Pl’s SurReply to Def.’sReply (“Pl.’s Sur-Reply”), ECF No. 64.
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Amended ComplairendDISMISSES that claimWITH PREJUDICE . SeeAm. Compl. {1 3%
53. The Court, howeveDENIES NAHB’s motion to dismiss Ms. Ronaldson’s claim for unjust
enrichment in Count Il of the Amended ComplaiBiee id{{54-59.

.  BACKGROUND

“NAHB is a nonprofit organization with over 140,000 members that engages in wide
ranging activities with the overall purpose of promoting home ownership and home building.”
Am. Compl. 1 1. NAHB’s “members are responsible for approximately 80% of neve-samgily
home construction annually in the United Statek]” Of notein this caseNAHB generates
revenue in a variety of ways which include . . membership dues and contributions,
advertisements in NAHB publications and at NAHB events, licenses of NAdBs and
intellectual property, and sponsorships of NAHB events and progrdchs]"2.

Beginning in December 2009, Christina Ronatdd@®gan workingat NAHB “as the
Director of NAHB’s revenuaeneratingAffinity Programs.” Id. T 1; see also idf 16. “The
Affinity Programs generated revenue for NAHB by payments of flatdadgercentages of sales
of products and services through [NAHB] partnership&d’ § 3. As director of the Affinity
Programs“Ms. Ronaldson was responsible for genegtievenue for NAHB by creating national
partnerships between NAHB and corporations with significant financialesitein the home
building industry by marketing products and services to NAHB members, including builders,
contractors and suetontractorsand banks.”1d. Plaintiff alleges that she was successful in her
role as the Affinity Programs director. In particulsinealleges that NAHB gave herpmsitive
employee review in 2015, in recognition of “the complexity of the programs she rdinage

of the efforts she put forth to ensure their succeks.Y 18. Plaintiff's 2015 NAHB review also
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noted that she “work[ed] diligently with [NAHB] affinity vendors” and promotadotofessional
NAHB image.” Id.

Throughout hetenurewith NAHB, Plaintiff's compensatioticomprised . . . a base salary
and an Incentive Compensation Pl@he “Incentive Plan”) Id. 1 4; see also id] 16 Underher
annuallncentive Plag, Plaintiff had the opportunity to receiam incentive commissiofibased
on a formula tied to Affinity Department annual net revenue goals seAbiBNn advance of
each year.”ld. T 4. More gecifically, NAHB would pay Plaintiff a incentivecommissiorfwhen
Affinity Programs net reventdor the prior year ‘reached 90% of its projected target,” aard
even largercommission‘when net revenue reached or exceeded 100% of NAHB’s projected
target” for the year. Id. T 22 see alsdPl.’s Opp’n, Att. C at Ex. | (2016 Incentive Plankn
calculating these annual revenue totals, NAHB allegedly eragly“accrualbased” accounting
system whichrecognizdrevenue for the fiscal year “in which the income is earned,” irrespective
of whether the customéadpaid for the product or service rendered in that same fiscal igkar.

19 24-25.

Plaintiff's present claims against NAHBisefrom a dispute regardintpe calculation of
Plaintiff's 2016incentivecommissia. In their motion papers, both Plaintiff and Defendant have
attached a copy of thaperative2016 Incentive Plan, which states thafrh]anagement reserves
the right to amend, modify, or discontinue the Incentive Plan at any tiRies’Opp’n, Att. C at
Ex. |1 (2016 Incentive Plankee alsoDef.’s Mot., Ex. 1 (2016 Incentive Plan)Nonetheless,
Plaintiff allegeghat her 2016 incentive commission was too low, because NAHB did not calculate
her commission based upon the “gross revenue of approximately $2,758,562.00 that [she]
generated for Affinity Programs in 2016, but rather a lower figufei. Compl.J 42. Namely,

Plaintiff allegesthatNAHB did not account fothe sales revenushe generated in 2016 through
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an annual royalty paymergceivedirom Lowe’s for the use of NAHB intellectual propertgee

id. 1 23 45. Plaintiff asserts that the 2016 revenue filoisiLowe’s sale alone was no less than
$879,028.80see id.{ 24 andalleges thaher2016incentive commission from the Lowe’s sale,

by itself, should have totaled at least $46,149s@&, id. 47. According to Plaintiff, however,
NAHB did not consider the Lowe’s sale when calculating her 2@dghtive commissionSee id.

1 45. In sum, Plaintiff alleges that her 2016 incentive commission, received on June 27,2017, di
not reflect thdull value of the revenue she had generédedAHB in 2016. See idf 49.

NAHB ultimately terminated Plaintiff on August 18, 20bgécause “she supposedly did
not communicate effectively with NAHB staff and vendorkl”  31. Plaintiff, howeveralleges
that her termination was pretextugbee idJf 3136. And even after her terminatioPlaintiff
allegedlydid notreceive anyadditional incentive commission paymemd reflect the revenue
earned from the 2016 Lowe’s salll. Consequently, Plaintiff now alleges that “[b]y failing to
pay [her] the incentive bonus or commission due her on the Lowe’s sale in 2016 alone in@in amo
not less than $46,149.01, [NAHB] violated HieCWPCL.” Id. 1 50. Plaintiff also asserts a
common law claim for unjust enrichmenf herein, shalleges thaNAHB unjustly retained a
financial benefit from the 2016 revengbe generatednd, correspondingly, withheld a fair
commission from her on that revenugee id{{ 54-59.

In turn, NAHB has now moved to dismiss Plaintiff's operative complamderFederal
Rule of Civil Procedure 12(b)(6), ,0n the alternativeFederal Rule of Civil Procedure 12(c)
arguing that Plaintifé claimsfor relief undethe DCWPCLandthe doctrine of unjust enrichment
both fail as a matter of lawSeeDef.’s Mot. at +2. The briefing on Defendant’s motion, which
includes Plaintiff's sureply briefing, see Pl.'s SurReply, ECF No. 64, has now closed.

Accordingly, Defendant’s motion is noripe for this Court’s review.



Case 1:19-cv-01034-CKK-ZMF Document 92 Filed 11/18/20 Page 5 of 15

I. LEGAL STANDARD

The Federal Rules of Civil Procedure require that a complaint contain “‘a sitoplan
statement of the claim showing that the pleader is entitled to relief,” in order ¢éahgivdefendant
fair notice of what the . . . claim is and the grounds upoitiwh rests.” Bell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (quotinGonley v. Gibson355 U.S. 41, 47 (1957) Although
“detailed factual allegations” are not necessary to withstand a Rulé@2¢imtion to dismiss, to
provide the “grounds” of “entié[ment] to relief,” a plaintiff must furnish “more than labels and
conclusions” or “a formulaic recitation of the elements of a cause of acfiomdmbly 550 U.S.
at 555. Instead, a complaint must contain sufficient factual matter, accepie,aostate a
claim to relief that is plausible on its facéd’ at 570. “A claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw the reasonablentéethat the
defendant is liable for the misconduct allegeshcroft v. Igbal556 U.S. 662, 67@009) (citing
Twombly 550 U.S. at 556).

In evaluating a Rule 12(b)(6) motion to dismiss for failure to state a claimyrarmast
construe the complaint in a light most favorablethe plaintiff and must accept as true all
reasonable factual inferences drawn from ypédld factual allegations Erickson v. Pardys551
U.S. 89, 93 (2007)n re United Mine Workers of Am. Employee Benefit Plans |8k F.Supp.

914, 915 (D.D.C1994). However, a plaintiff must provide more than just “a sheer possibility that
a defendant has acted unlawfullyigbal, 556 U.S. a678 Where the welpledfacts set forth in

the complaint do not permit a court, drawing on its judicial experience and commonaceérfse, t
more than the “mere possibility of misconduct,” the complaint has not shown that the eader
entitled to relief.ld. at 679.Under Rule 12(b)(6), a court is limited to considering the facts alleged

in the complaint, any documents attached to or incorporated in the complaint, mattershod whi
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court may take judicial notice, and matters of public recddde EEOC v. St. Francis Xavier
Parochial Sch.117 F.3d 621, 624 (D.C. Cir. 1998ge also Vanover v. Hantmatv F.Supp.2d
91, 98 (D.D.C. 1999)ff'd, 38 Fed. Apjx. 4 (D.C. Cir. 2002) (“[W]here a document is referred
to in the complaint and is central to plairisffclaim, such a document attached to the motion
papers may be considered without converting the motion to one for summary judgment.”).

Alternatively, “a movant is entitled to judgment on the pleadings under Rule 12(c) if it
‘demonstrates that no material fact is in dispute and that it is entitled to judgment as aimatter
law.”” Jimenez v. McAleenar895 F. Supp. 3d 22, 30 (D.D.C. 2019ué¢ting Schuler v.
PricewaterhouseCoopers, L1.B14 F.3d 1365, 1370 (D.C. Cir. 2008)). “Rule 12(c) may serve as
an ‘auxiliary or supplementary procedural device to determine the suffictéribg case before
proceeding anfurther.” Jimenez395 F. Supp. 3d at 30 (quoting 5C Charles A. Wright & Arthur
Miller, Fed. Prac. & Proc. 8§ 1367 (3d ed. 2019)). Where it-dassin the present case¢he
applicable “standard of review is ‘functionally equivalent’ to that for a Rule){&)( motion.”
Jimenez395 F. Supp. 3d at 30 (quotiRgllins v. Wackenhut Servs., In¢03 F.3d 122, 130 (D.C.
Cir. 2012) (explaining that “the requirementsigbal and Twombly. . . apply to a Rule 12(c)
motion, which here is functionally equivalent to a Rule 12(b)(6) motion”)).

. DISCUSSION

Defendant has moved to dismiss Plaintid€WPCL claim in Count | of the Amended
Complaint,seeAm. Compl 1 3753, as well as Plaintiff’'s claim for unjust enrichment in Count
Il of the Amended Complainsee id ff 54-59. The Court will address each claim in turn.
A. Count | —D.C. Wage Payment and Collection Law

In Count | of the Ameneld Complaint, Plaintiffasserts a claim under the D.C. Wage

Payment and Collection Law, D.C. Code §§B201et seq. (“DCWPCL”). SeeAm. Compl. 1
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37-53. The DCWPCL establishes requirements regarding how and when emplaysrpay
their employeéswages [and] it establishes a framework for recovery against an emplbger w
violates its provisions. Molock v. Whole Foods Mkt., In@297 F. Supp. 3d 114, 134 (D.D.C.
2018)(quotation omitted)see alsdivaraman v. Guizzetti & Assocs., L1228 A.3d 1066, 1071
(D.C. 2020) In this case, Plaintiff specificallgrgues tha§ 13-1304 of the DCWPCLprovides
[her] with [a] cause of action.”Pl.’s Opp’n at 11see alscAm. Compl. 1Y 3#53. Section 13
1304stateghat “[ijn case of a bona fide dispute concerning the amount of wages due, the employer
shall give written notice to the employee of the amount of wages which he concedes to be due, a
shall pay such amount....” D.C. Code § 32-1304.

Defendant argues, howeayehat Plaintif's DCWPCL claim must fail as a matter of law
because thancentive commissionshe disputedo not constitute “wages” within the meaning of
the DCWPCL. SeeDef.’'s Mot. at 4-5. In full, th®CWPCL expressly defines “wageas.

[A]ll monetary compensation after lawful deductions, owed by an employer,

whether the amount owed is determined on a time, task, piece, commission, or other

basis of calculationThe term “wages” includes a: (A) Bonus; (B) Commission; (C)

Fringe benefits paid in chs(D) Overtime premium; and (E) Other remuneration

promised or owed: (i) Pursuant to a contract for employment, whether written or

oral; (ii) Pursuant to a contract between an employer and another person or entity

or (iii) Pursuant to District or federkdw.

D.C. Code § 131301(3). Importantly,a “discretionary paymentdoes notconstitute a “wage”
under the DCWPCL because such payments “arewet] but are given only by leave of the
employer.” Dorsey v. Jacobson Holman, PLLT56 F. Supp. 2d 30, 36 (D.D.C. 201&nphasis
added)aff'd, 476 F. App’x 861 (D.C. Cir. 2012)Vhether a payment is “discretionary” turos

“the conditions set for the award of such compensaton’if “the former employee was actually
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entitled or owed the payment.Rohberg v. Xerox Corp.Civ. No. 12617 (BAH), 2016 WL
10953882, at *16 (D.D.C. Feb. 3, 2018jfd, 709 F. App’x 1 (D.C. Cir. 201P.

Two recent decisions from this jurisdictiomvhich this Court finds persuasiveglp
elucidate the line of demarcation betwekscretionarypayments anedwedwages, cognizable
under the DCWPCL. IMolock v. Whole Foods Mkinc., 297 F. Supp. 3d 114 (D.D.C. 2018),
Judge Amit Mehta considered wheth&r‘Gainsharing program” for ctin Whole Foods
employees provided “wages” within the meaning of the DCWPI@Lat 119, 133-35. Under the
Gainsharing progranWhole Foods allegedly “awarded bonuses to employees whose departments
performed under budget by automatically distributing the surplus savings dinecgigployees in
that department.”d. at 119. Upon review of the pleadings, Judge Mehta held that the plaintiffs
in Molockstated a claim for lost “wages” under the WECL, because they “sufficiently alleged
that payment of a Gainsharing bonus was not subject to any employer discretionhé&ut rat
automatic and mandatonypon satisfaction of the condition that the department in which [the]
[p]laintiffs were employed obtaed a surplus.1d. at 134(emphasis added)

Conversely, Judge Royce Lamberth reached a diffdreluing in Brady v. Liquidity

Servs., InG.No. 18CV-1040 (RCL), 2018 WL 6267766 (D.D.C. Nov. 30, 2018), when addressing

2 Plaintiff notes that tltrial court’'s decision inDorseycame before thdefinition of “wages” in § 13
1301(3) of theDCWPCLwas amended in 20135eeD.C. Law 2661 § 2062(a); Pl.'s Opp’n at 18But

this fact does not undermine the viabilitydrseys holding that discretionary payments do not constitute
wages under the DCWIR.. First, the amended definition of “wages” in the DCWPCL retains the
requirement that a wage must lmwvedby an employer.” D.C. Code § 4B301(3) (emphasis added).
Moreover, the courts in this jurisdictidmet have addressed the DC@IPs amended definition of “wages”
continue to recognize the rule that discretionary payments are not “owedteritierefore, not “wages”
under theDCWPCL See, e.g.Rothberg 2016 WL 10953882, at *1&ff'd, 709 F. App’x 1(D.C. Cir.
2017) @pplyingDorseyand finding that “no commission ¢a] sale was ‘owed by an employer’ within the
meaning of thePCWPCL"); Bartolo v. Whole Foods Mkt. Grp., Inet1l2 F. Supp. 3d 35, 49 (D.D.C.
2019) (“Bonuses that are discretionary, and therefore not guaranteedheatigpg do not fall under the
definition of wages because they are not owed, but are giverbpidave of the employer.”) (quotation
omitted) Plaintiff has provided no authority to the contrary, and, as sucltdhe finds no basis to deviate
from the rule inDorseyagainst discretionary payments constituting “wages” undeD@\&/PCL

8
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a DCWPCL claim based on a bonus atvallegedly owed to Mr. Daniel Brady by his former
employer Liquidity Services, Inc. (“LSI”).There Mr. Brady alleged thainder the terms of his
“offer letter,” he had earned a bonimrs20160f approximately $62,000 based on “qualitative and
guantitative measures established by LSdl’at *1. Taking judicial notice of Mr. Brady offer
letter, which was referenced in Mr. Brady’s complaint and “integral t@@¥/PCL claim,”id.
at *4 n.1, Judge Lamberth observed that Mr. Brady’s “target bonus” was “paid arrasgky on
objectives set betwedNr. Brady] and [hisJmanager,’id. at *4. And notablyMr. Brady’s offer
letter expressly statethat “any provision[ ] contained herein may be modified and/or revoked
without notice.” Id. Ultimately, Judge Lamberth found that Mr. Bratgd notstated a valid
DCWPCL claimfor his withheld bonudecause “[e]verlif the Court were to find that the offer
letter constituted a binding agreement, the bonus language in that lettefexfjgbscretionary
and therefore not owed.Id.

In this case, Plaintifties herDCWPCL claim for lost “wages’to the 2016incentive
commission of $26,010.86 she received on June 27, 86&&m. Compl. 19 2430, allegingthat
this payment was na proper‘Incentive Plan commission on all affinity sales made by her in
2016, among them the Lowe’s sale for that yedr,f 29. To that end, both parties have attached
an identical copy of Plaintiff2016 Incentive Plan to their motion papegeeDef.’s Mot, Ex. 1

(2016 Incentive Plan); Pl.’s Opp’n, Att. C at EX2016 Incentive Plan) In relevant part, this

% The Court may take judicial notice of the 2016 Incentive R¥#hout converting Defendant’s Rule
12(b)(6) motion inta motion for summary judgment. When considering a motion to dismiss, courts may
take judicial notice of documents “referred to in the complaint and integriih¢] claim” asserted,
particularly where the document’s “authenticity is not disputdddenpe v. Myers367 F.3d 958, 965

(D.C. Cir. 2004) see alsdrellabs, Inc. v. Makor Issues & Rights, L t851 U.S. 308, 322 (20Q7Here,

the Amended Complaint refers to the 2016 Incentive Plan on multiple occasiens,g.Am. Compl. 1

4,9, 22, 29, 35, 41, and both parties have separately appended that document in identical form to their
motion papersseeDef.’s Mot., Ex. 1,Pl.’s Opp’n, Att. C at Ex. |.Moreover the Court is not persuaded

by Plaintiff's attempt to challenge the applicabibtyaccuracyf the 2016 Incentive PlarseePl.’'s Opp’'n

at 13-14.First, Plaintiffherselfcites directly to the 2016 Incentive Plawher opposition briefSee idat

9
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2016 Incentive Plan states that the “purpose of this plan is to compensate for tinecattaif net
revenue targets of Affinity Program net reveriubutit also clearly states that “[m]anagement
reserves the right to amend, modify or discontinue this Incentive Pdanry aime.” Id. Given this
plain language in the prefatory sectmirPlaintiff's 2016 Incentive Plan, the Court concludes that
any payments thereunder weliscretionary.See Dorsey756 F. Supp. 2d at 36.

Indeed, this discretionary language demparableto the language Judge Lamberth
evaluatedn the offer letter at issue ibiquidity Services Incbefore dismissing thBCWPCL
claim in that case See Liquidity Servs., Inc2018 WL 6267766, at *4'Furthermore, the offer
letter states thatany provision[] contained herein may be modified and/or revoked without
notice.”). Equally as important, the Court cannot conclude that Plaintiff's receipt of a 2016
incentive commission from NAHB was “automatic and mandataviplock 297 F. Supp. 3d at
134, when maagemenat NAHB expresslyreserved the right to “amend, modify, or discontinue
the Incentive Plan at any time?l.’s Opp’n, Att. C at Ex. | (2016 Incentive Plan). Consequently,
the Court concludes that any commission Plaintiff received under her 2td&ire Plan was a
“discretionary” payment and, therefore, did not constitutevage” within the meaning of the
DCWPCL D.C. Code 8§ 1:31301(3). As suchPlaintiffs DCWPCL claim for lost wages under
her 2016 Incentive Plafails as a matter of lawSee Dorsey756 F. Supp. 2d at 36 (dismissing
DCWPCLclaim based on discretionary paymehijjuidity Servs.Inc., 2018 WL 6267766, at *4

(same).

14. And notablyPlaintiff included ttat 2016 Incentive Plan iher motion papers along with an affidavit
from NAHB’s Executive Vice President and Chief Financial Officer, simgato its veracity SeePl.’s
Opp’n, Att. C (Declof E. Ramage)As such, the Court accepts the authenticity of the 2016 Incentive Plan
attached by Plaintiff herselfSee id.

10
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Finally, the Court notes thdtecause Plaintiff @ CWPCL claim fails on thegroundthat
Plaintiff's 2016 incentive commission was discretionary, the Court need not reach the parties’
additional arguments regarding tl&e and calculationof that incentive commission.For
example the parties dispute whether tBeCWPCL permits Plaintiff to challenge éhdisputed
amountof her 2016 incentive commissioBeePl.’s SurReply at 2 (citing-udali v. Pivotal Corp.

310 F. Supp. 2d 22, 27 (D.D.C. 2004)). But, as discussed above, Plaintiff's discretionary incentive
commission was not a “wage owed,” and is not, therefore, cognizable undeCWW@CL,
regardless of whether that statute permits the recovery of disputed asgdaintiff assertsSee

Pl.’s Opp’nat 11(refuting the argument that an “employer must pay only the undisputed wages to
comply with the Act”) (citing Def.’s Mot. at 10). RelatedBlaintiff argues at some length about
the revenue NAHB should have recognized in 2016 under an abased accounting system.
SeePl.’s Opp’n at 18. Here again, howeveeven if NAHB had recognized additional 2016
revenue under an accre@sed accounting model, any commission for Plaintiff on that revenue
and under her 2016 Incentive Plan would shithve beerdiscretionaryand, therefore, not a
cognizableé'wage” under thedCWPCL Accordngly, theCourtneed not resolve these matters to
dispose of Plaintiff & CWPCLclaim as a matter of law.

Forthereasonsdentified hereinthe CourGRANTS Defendant’snotion regarding Count
| of the Amended Complaint anBISMISSES Count | of the Amended ComplaiWITH

PREJUDICE.*

4 As discussed above, PlaintiffBsCWPCLclaim turns on her 2016 incentive commission. Buhe extent
Plaintiff asserts ® CWPCL claim for commissions allegedly due to tar the basiNAHB’s 2017fiscal
yearrevenuessuch a claim falls shdoecausé®laintiff has alleged no facts in the AmdedComplaint that
plausiblyindicate that NAHB “owed” her any incentive commission on its 2017 regeBu€. Code 8
13-1301(3).For example, Plaintiff has not alleged that NAHB offered her an IneeRtanprovidingfor
commissions on final 2017 tagrevenus. And importantlythe Amended Complaint makes clear that
NAHB terminated Plaintiff on August 18, 2017, shortly after she received hertine commission for the
2016 fiscal year and well before any 2017 revenue calculations wavdcbeenifialized. SeeAm. Compl

11



Case 1:19-cv-01034-CKK-ZMF Document 92 Filed 11/18/20 Page 12 of 15

B. Count Il —Unjust Enrichment

In Count Il of the Amended ComplajrRlaintiff asserta common law claim for unjust
enrichmentalsopredicated on NAHB's alleged failure to providerwith an adequate incentive
commission relative to the company’s 2016 revenue totaéeAm. Compl. §Y54-59. Under
District of Columbia law, unjust enrichment occurs where: “(1) the plaintiffevoed a benefit on
the defendant; (2) the defendant retains the benefit; and (3) under the @rmesstthe
defendant retention of the benefit is unjustSmith v. Rubicon Advisors, LL.254 F. Supp. 3d
245, 249 (D.D.C. 2017) (quotirfgprt Lincoln Civic As’'n v. Fort Lincoln New Town Cor®44
A.2d 1055, 1076 (D.C. 2008)). “The doctrine applies ‘when a person retains a benefit (usually
money) which in justice and equity belongs to anothekrukas v. AARP, Inc376 F. Supp. 3d
1,44 (D.D.C. 2019) (quing Falconi-Sachs v. LPF Senate Square, 1.1&2 A.3d 550, 556 (D.C.
2016)).

At this stage of the litigation, the Court finds that Plaintiff has plausibly statiedhafor
unjust enrichment. First, the Amended Complapécifically allegeghat Plaintiff provided
services to NAHB that resulted in a royalty payment from Lowe’s in 2A¢dl6ed at approximately
$879,028.80.SeeAm. Compl.q1 23-24. Plaintiff further alleges that Lowe’s made payments to
NAHB on this sale in 201 and that NAHB subsequently retained the revenue from this Seke
id. 1 25. Moreover, Plaintiff alleges that NAHB withheld from her a full commissioynpet of
approximately $46,00fbr the2016 Lowe’s saleld. 1 9. Instead NAHB allegedlyutilized that
extracommissionrevenuefor internal business purposeSee id.f 57. At the pleading stage,

thesefactual allegationsplausibly satisfy the first two elements of unjust enrichmeétiaintiff

9 49. Given this uncertainty, any allegation that NAHB “owed” Pliiata incentive commission for
revenue in 2017 is too speculative to plausibly state a claim threl@CWPCLfor lost “wages.” SeeD.C.
Code 8§ 13-1301(3;wombly 550 U.S. at 555-56.

12
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allegedlyconferred a monetary benefit upon NAHB through her services and, inNAHB
allegedlyretained tle monetary value of those services by withholding an adequate commission
payment from her.See Lannan Found. v. Gingp@DO F. Supp. 3d 1, 30 (D.D.C. 2017).

Next, Plaintiff has also plasibly alleged that NAHB’s “retention of th[is] benefivas]
unjust.” Rubicon Advisors, LL254 F. Supp. 3d at 24®¥ere, Plaintiff alleges thapursuant to
the 2016Incentive PlanseeDef.’s Mot., Ex.1 (2016 Incentive Plankhe expectetb receive an
incentive commissiobased upon all Affinity Programs sales revenue earned for NAHB in 2016,
including the revenue from the 2016 Lowe’s saéx e.g, Am. Compl.119, 40. Plaintiff alleges,
however, thather 2016 incentive commissidnom NAHB did not reflect the revenue she
generated for NAHB from th2016 Lowe’s sale See idJ 49. MoreoverPlaintiff asserts that
NAHB thenterminated her “in bad faith” in August 2017, allowing NAHB to “wrongfullyirtia
that she was ineligible” fanycommission®n sales revenu’AHB might haveaccounted for in
2017 Id. § 58. At the pleading stage, these factual allegations are suffimguiausibly show
that NAHB “unjustly” retainedmoneythat should have flowed to Plaintiff as compensation for
her services generating revenue for NAHBeeJSC Transmashholding v. MillerO F. Supp. 3d
516, 523 (D.D.C. 2014) (refusing to entertaintdiat arguments regarding the “alleged injustice”
when addressingn unjust enrichment claim at the pleading stagagcordingly, Plaintiff has
sufficientlypleda claim for unjust enrichment that survives Defendant’s present motion toglismis

On theissue of unjust enrichmerd few finalpointsmerit attention. First, the plausibility
of Plaintiff’'s unjust enrichment clairat the pleading stage not inconsistent with the Court’s
finding that NAHB did not “owe” Plaintiff any commission under theatetionary terms of the
2016 Incentive PlanSeeD.C. Code § 131301(3). Indeed Defendantarguesn a similar vein

that because “the 2016 ICP does not support [Plaintdfsin of entittement,” she cannot state a

13
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claim for unjust enrichmeraigainst MHB. Def.’s Reply at 14. But the fact that NAHB was not
obligedunder the 201@centive Plarto confer an incentive commission upon Plaintiff, does not
necessarilydefeat Plaintiff’'s unjust enrichment claim at the pleading stage. To theaggrihe
unjust enrichment doctrine operates “in the absence of a contractual arrarigenasro “provide
relief in equity where circumstances are such that justice waaagtovery as though there had
been a promise.Falconi-Sachs142 A.3dat556(quotation omitted). The doctrine does not turn
on a formal obligation between two parties, but instead more broadly “depends onruthisthe
fair and just for the recipierib retain the benefittonferred. 4934, Inc. v. D.C. Dep'’t of
Employment Servys605 A.2d 50, 56 (D.C. 1992). As such, the fact that the gEhtive Plan
did not compel NAHB to provide Plaintiff with a commission for the revenue she getéram
the 2016 Lowe’s sale, does not mean, in and of itself, that Plaintiff's labor in gageheti alleged
revenue did not confer value upon NAHB, whiAHB unjustly withheld from Plaintiff.

Lastly, the Court takes note defendans argument thaPlaintiff’'s unjust enrichment
claim fails becausePlaintiff did not actually confer a “benefit” upon NAHB SeeRubicon
Advisors, LLC254 F. Supp. 3d at 24Specifically, Defendant asserts thaty“revenue generated
by NAHB’s Affinity Program is based updhe efforts of its members” and their “purchases of
goods and services,” nBlaintiff's ownlabor. Def.’s Mot. at 9see alsdef.’s Reply atl3. But
this argumentestson Defendant'®wn assertiorthatPlaintiff's allegations regarding thalue of
her servicesare inaccuratesuch as Plaintif§ factual allegationthat in 2016 she generated
$879,028.80 in revenue for NAHB by facilitating annual royalty payments from 'sd¥ee the
use of NAHB intelleatal property.” Am. Compl. 6. At the pleading stage, the Court’s job is
not toprobethe accuracy afuchfactual allegations, but instead to determine whdtfigtfactual

matter,accepted as tryéis sufficient “to ‘state a claim to relief that is plausible on its face.
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Long Beach Sec. Corp. v. Nat'l Credit Union Admin, Bd5 F. Supp. 3d 129, 143 (D.D.C. 2018)
(emphasis addeduotinglgbal, 556 U.S. at 678).ConsequentlyDefendant’s argument that
Plaintiff did not confer any benefit upon NAHB, as a factual matter, is unayail the pleading
stage.

For the reasonset forth above, the Courhds that Plaintiff has sufficientlgleda claim
for unjust enrichment against NAHB. Accordingly, the CAMBNIES Defendant’smotion to
dismiss Plaintiff’'s claim for unjust enrichment in Count Il of the Amended Contplain

IV. CONCLUSION

For the reasons set forth in this Memorandum Opinion, the GRINTS Defendant’s
motion as to Plaintiff D CWPCLclaim in Count | of the Amended Complaint adDtEMISSES
that claimWITH PREJUDICE . SeeAm. Compl. 1Y 3#3. The Court, howeveDENIES
Deferdant’s motion to dismisBlaintiff's claim for unjust enrichment in Count Il of the Amended

Complaint. See id{ 1 54-59. An appropriate Order accompanies this Memorandum Opinion.

Date: Novemberl8, 2020 Is/
COLLEEN KOLLAR -KOTELLY
United States District Judge
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