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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHARLES TURPIN
Plaintiff, Civil Action No.: 19-2394RC)
V. Re Document No.: 5
DARNELL RAY, et al,
Defendant.

MEMORANDUM OPINION

GRANTING IN PART AND DENYING IN PART DEFENDANTS ROWLEY , STRANGE, AND THE
DISTRICT OF COLUMBIA 'SMOTION TO DisMISS

I. INTRODUCTION
Plaintiff Charles Turpin brings suit against Metropolitan Police Departmente@fic
Anthony Rowley and Shannon Strange, the District of Columbia, and landdongIDRay. Mr.
Turpin asserts claims under 42 U.S.C. § 1983 against Officers Rowley and &indrige
District of Columbia forexcessive force, in violation of his Fourth Amendment rights, and
substantive due process infringements of protected liberty and property interesttion of

his Fifth Amendment right.He has also brought common law claims against Officers Rowley

! The substantive due process claim in Mr. Turpin’s amended complaint alleges
violations of both his Fifth and Fourteenth Amendment rights. Second Am. ComplETBE8
No. 1-3. However, as Defendants point @agDefs.” Mem. P. & A. Supp. Mot. Dismiss
(“Defs.” MTD") 6, ECF No. Hciting Williams v. District of Columbial74 F. Supp. 3d 410, 413
(D.D.C. 2016), the Fourteenth Amendment does not apply to the District of Columbia asra matt
of law, Butera v. District of Columbia235 F.3d 637, 645 n.7 (D.C. Cir. 2Q0@4&tating that the
District of Columbia, which is not a state, is subject to the Due Process Clahedth
Amendment, not the Fourteenth Amendment). Because of this controlling rule and pecause
moreover, Plaintiff concedes this point and states that “[a]ny referendesFourteenth
Amendment [are] unnecessary surplusage which can be deleted and not considered in the
analysis of any of the Counts” of Mr. Turpin’s complaint, Pl.’s Opp’n to Defs.” Matriss
(“Pl.’s Opp’n”) 9, ECF No. 7, the Court dismisses the Fourteenth Amendment component of
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andStrangeand theDistrict of Columbiafor trespass, false arrest, and malicious prosecgution
against Officers Rowley and Strange, the District of Columbia, and hisrftantdord, Darnell
Ray, for wrongful eviction; andn individual claimagainstMr. Rayfor conversion.For the
following reasons, the Court grants in part dediesn part Defendants’ motion to dismiss.

II. FACTUAL AND PROCEDURAL BACKGROUND

Charles Turpin is a District of Columbia resident who, prior to commencement of this
action, had been a lortgrmtenant of Darnell Ray. Second Am. Compl. 11 9-10, ECF No. 1-3.
Mr. Turpin and his “longime companiori Ms. Miles,residedin an apartment rented from Mr.
Ray for at least 10 year$d. 1 9. Ms. Miles’s name was on the leat. After Ms. Miles
passed awayn March 2016, Mr. Ray indicated to Mr. Turpin that he wished to sell the
apartment and asked Mr. Turpin to vacate the premigde§{ 12-14. In July 2016, Mr. Ray
initiated a landloreenant case against Mr. Turpin seeking repossession ap#nament.ld.

15. The lawsuit resulted in a judgment of possession against Mr. Turpin, and on October 13,
2016, the court issuedvait of restitutionauthorizing Mr. Turpin’s evictionld.  15-16. The
writ was set to expire seventiye days fromits issuance.ld. § 16.

In the District of Columbia, evictions are carried out by the U.S. Marslealscs
(“Marshals Service,” “U.S. Marshals,” or “Marshals’$eeD.C. Code 8§ 13-302 (“[T]he United
States Marshal for the District of Columbia . . alskerve the process of . . . the Superior Court
of the District of Columbia.”)see also Mendes v. Johns889 A.2d 781, 786—-87 (D.C. 1978)
(holding evictions may only be executed by appropriate legal process, dngdlaadlord self-
help). Acting pursuant to this rule, Mr. Ray paid the required eviction fee to tlshalar

Service however, Mr. Turpin was never officially removed by the Marshals and continued to

Plaintiff's substantive due process claim (Count I).



occupy the residenceSecond Am. Compl. { 17-19. On December 27, 201@rthef
resttution for Mr. Turpin’s eviction expired without the Marshals Service taking angrabbi
execute the evictionld. § 18. At some point betwedéme date onvhichthe court issued therit

of restitutionand when it expired, Mr. Ray changed the lockihefapartment, barring Mr.
Turpin from entry.ld.  19. As a result of the changed locks, Mr. Turpin, whose possessions
and personal belongings remained in the apartment, gained entry througivimdesv of the
unit.2 1d. 1 20.

After Mr. Turpinaccessethe apartmenthe received no communication from Mr. Ray
for “a couple ofdays” Id.  22. Mr. Turpin’s next interaction with Mr. Ray occurred on
December 29, 2016vhen Mr. Ray calleg@olice officers to the premisesd. During the iniial
dispatch, the officers that arrived at the scene did not enter the apartmehinaaiely declined
to intervene in what they deemed a civil matter between a landlord and tEhdnh23. Later
that day, Mr. Ray again called the police, and different officers, Officerdeig@md Strange,
were dispatched to the premiséd.  26. After speaking with Mr. Ray, who informed them of
the eviction proceedings, the officers “indicated to Mr. Turpin that he had beesdéwnt
needed to come out ofdtapartmentld. § 27. During that conversation, Mr. Turpin

acknowledged that while eviction proceedings had been entered against him, the Marshals

2 The Court notes that in his previous complaint, Mr. Tuspatedthat he gained entry
by breaking through the rear dodFurpin v. Ray319 F. Supp. 3d 191, 194 (D.D.C. 2018)pr
present purposes, though, the amended complaint is the operatigeefiason v. U.S. Dep’
of Justice 69 F. Supp. 3d 108, 113 (D.D.C. 201diting Owens v. Republic of Sudati,2 F.
Supp. 2d 99, 117 (D.D.C. 200&¥f'd and remanded on other groun&31 F.3d 884 (D.C. Cir.
2008)), and the Court accepts the plaintiff's factual allegations astttiue @otion to dismiss
stage see, e.g.United States v. Phillip Morridnc., 116 F. Supp. 2d 131, 135 (D.D.C. 2R00
The Court thus credits Mr. Turpin’s current statement that he gained entry tlaraugtow. In
any event, thigactual discrepancgloes not alter the underlying poiafter Mr. Ray changed the
apartment loks, Mr. Turpin undertook self-help to access the unit ancoe@gpying the
residence through forced entry for several days. Second Am. C{fiz-22.



Service had yet to remove him from the apartméhty 29. Mr. Turpirfurtherasserted that

only the U.S. Marshalls had “the legal authority to evict him,” pursuant to a whibrdihg an
eviction; thatthewrit of restitutionagainst him had expired; and that he had a right to remain in
the apartmentid. Mr. Turpin thus declined to exit the und,, whereuporOfficers Rowley and
Strange entered the apartment, arrested Mr. Turpin, and forcibly removed hitnérpnemises,
id. 1 36-31. In the process of removing Mr. Turpin, an elderly man, from the apartment,
Officers Rowley and Strange “brutally slammed Mr. Turpin to the hard floae,fiiest;”
“continually rub[bed] Mr. Turpin’s face on the floor causing bloody lacerations aadgiabs to

his face in addition to injuries to his eye and jaw;” “pounce[d] on Mr. Turpin with their full
weight” and “knee[d] him in the back;” and “handcuffed and . . . dragged the semi-conscious M
Turpin down the stairs.Id.  31. These injuries were treatatl the United Medical Centeid.
1 34.

After his arrestMr. Turpin wadhnitially charged with destruction of property and
resisting arrestld. § 33. Mr. Turpin was acquitted of all counts on July 10, 20d.79 35. On
October 6, 2017, Mr. Turpin commenced an action in D.C. Superior Court, which the District of
Columbia then removed to federal couee Turpin v. Ra§furpin I), 319 F. Supp. 3d 191,
194-95 (D.D.C. 2018 In Turpin |, this Court addressed Plaintiff's § 198aims ofindividual
and municipal liabilityfor alleged Fourth Amendment violatioagainst Officer Rowley, Officer
Strange, and the District of Columbia, as well as common law tort claims agaicst Off
Rowley, Officer Strange, the District of Columbia, and Ray. See idat 195. Ruling on
Defendants’ motion to dismiss, this Court dismissed on qualified immunity grounds the 8 1983

claims against Officers Rowley and Strange; dismissed the § 1983 claim agaiDisttitt of

Columbia on the basis of Mr. Turpsnprior withdrawal of this municipal clainrand declined to



exercise supplemental jurisdiction over the remaining state law claims, whi€otinis
remanded to D.C. Superior Couttl. at 196—-207.

Once back in D.C. Superior Court, Mr. Turpin filed a motion to amend his complaint on
April 29, 2019, which was granted on May 31, 20T@rpin v. RayNo. 2017 CA 006761 B
(D.C. Super. Ct. filed Oct. 6, 2017). Mr. Turpin’s amended complaint altered his remaining
common law claims and asserted new § 19881slagainst Officers Rowley and Strange as
well asagainsthe District of Columbiallegingviolations of his Fourth, Fifth, and Fourteenth
Amendment rights SeeSecond Am. Compl. Officers Rowley and Strange then removed the
case back to federal coudeeNotice of Removal, ECF No. 1. Before the Court today are
motions to dismiss from Officers Rowley and Strange and the District of Colfmbia

[ll. LEGAL STANDARD

The Federal Rules of Civil Procedure require that a complaint contain a &slagptain
statenent of the claim” in order to give the defendant fair notice of the claim anddheds
upon which it rests. Fed. R. Civ. P. 8(a)@&)cord Erickson v. Pardu$51 U.S. 89, 93 (2007)
(percuriam). This statementnustcontain“factual contenthatallowsthe courto drawthe
reasonablénferencethatthedefendants liable for the misconducalleged.” Ashcroftv. Igbal,
556U.S.662, 678 (2009)If aplaintiff fails to providesuchastatementthen the defendardan

moveto dismissthe complaint unddfederalRule ofCivil Procedure 12(b)(6).

3 Defendant Ray is not included in the motions to dismiss presently pending before the
Court. SeeSecond Am. Compl. at 1. In their notice of removal, Defendants Rowley, Strange,
and the District of Columbia indicate that Mr. Ray’s counsel has withdrawn eepaé&sn and
that they have not been able to ascertain whether Mr. Ray consents to remova.ofNotic
Removal at 2, ECF No. 1. Defendants also indicate that Mr. Turpin has been unable to serve Mr
Ray with processld. Because Defendants do notlsé® dismiss claims against Mr. Ray and
Mr. Turpin’s claims against Mr. Ray are not properly before the Court, the Cotussées only
the claims asserted against the District of Columbia and Officers RowleStande.



A court considering a motion to dismiss presumes the complaint’s factual akesgateo
true and must construe them in a light most favorable to the plamtifOrg. ofRes.Councilsv.
Zinke 892 F.3d 1234, 124®.C. Cir. 2018) (quotingSparrowv. United Air Lines,Inc., 216
F.3d 1111, 1118D.C. Cir. 2000)) Philip Morris, Inc, 116 F. Supp. 2dt 135. While it is not
necessary for the plaintiff to plead all elements of a prima facie case iontipdamt, “[t]o
survive a motion to dismiss, a complaint must contain sufficient factual matter stateod
claim to relief that is plausible on its fa€e Ashcroff 556 U.Sat678 (quotingell Atl. Corp.

v. Twombly 550 U.S. 544, 570 (2007)). A court need not accept a plaintiff's legal conclusions
as truesee Igbal 556 U.S. at 678, nor presume the veracity of legal conclusions couched as
factual alegationssee Twombly550 U.S. at 555. “Threadbare recitals of the elements of a
cause of action, supported by mere conclusory staterhesitsherefore not withstand a motion
to dismiss.Igbal, 556 U.S. at 678.
IV. ANALYSIS 4
Defendantsfkowley and Strange and the District of Columbia present numerous

arguments in support of their motion to dismiss Mr. Turpin’s secor@hdeccomplaint

4 As mentioned previously, the taas alleged in the second amended complaint are the
operative facts, and these facts represent the sole factual allegations on e/kohrtirelies in
the following analysis. That said, the Court notes that there are certaiicamgniifferences,
such as the alleged manner in which Mr. Turpin gainezhtey to the apartment, between the
original complaint, the amended complaint, and the parties’ other pleadings in this suit
Compare, e.g.Second Am. Compl. § 20 (stating that Mr. Turpin accessed the unit through the
rear window)with PI.’s Opp’n (“As a result, Mr. Turpin, believing that he had a right to do so re-
entered his apartment by forcing open the rear doand)Turpin | 319 F. Supp. 3dt194
(discussing facts in original complaint, which indicated entry by forcing agserdioor).
Because it is welsettled law that a plaintiff may not amend his pleading via a brief in opposition
to a motion to dismisseeFriends of Animals v. Ash&1 F. Supp. 3d 77, 85 n.2 (D.D.C. 2014)
(quotingMcManus v. District of Columbjeéb30 F. Supp. 2d 46, 74 n.25 (D.D.C. 2007)),
aff'd, 808 F.3d 900 (D.C. Cir. 2015), the Court considers only the facts as alleged in Plaintiff's
second amended pleading.



pursuant to Fed. R. Civ. P. 12(b)f6Defs! MTD 6-20. First, Defendants assertat Mr.
Turpin’s excessive forcelaims under the Fourth and Fifth Amendment€ount Imerge such
that his Fifth Amendment claishould be dismissedd. at 7. Defendants furthezontendthat
Mr. Turpin’s substantive due process claim pursuant to the Fifth Amendment (Cdaiis ibn
the merits because Plaintiff has not established a protected liberty intdregtt2—13. And
regardless, Defendants argue tBé#ficers Rowley and Strange are entitled to dismissal on
qualified immunity groundsor the two 8§ 1983 claims of excessive force and substantive due
process violationsld. at 8. Finally, Defendants argue that Mr. Turpin has failed to state a claim
for his common law claims of wrongful eviction, trespass, false arrest, alicaus
prosecution.ld. at 13—20.

The Court first considers Plaintiff's federal law claims before turningstethte law
claims. For the reasons set forth below, the Court grants in part Defendants’ motion to dismiss
Mr. Turpin’s federal law claims angrants in parDefendants’ motion to dismiss with respect to
Mr. Turpin’s state law claims

A. 81983 Claims Against Officers Rowley and Strange
Again, Mr. Turpin has brougltivo § 1983 claims against Officers Rowley and Strange.

First, he asserts that the officerslated his Fourth and FiftAmendment rights against

That said, if these newly minted facts are unsupported, then Plantif;ounselmay
be subject to Rule 11 sanctiorSeeFed. R. Civ. P. 11(b), (c) (indicating that, in submissions to
the court, factual contentions [must] have evidentiary support, or, if specifically so fiéelnti
[must be] . . . likely [to] have evidentiary support after a reasonable opportunitytfoerf
investigation or discoveryor else sah submissions are subject to sangti®us. Guides, Inc.
v. ChromaticComm¢ns Entes., Inc,, 498 U.S. 533, 542 (1991) (stating that a signed submission
to the court “certifieso the courthat the gyner. . . has conducted a reasonable inquiry into
thefactsand the law and is satisfied that the document is well grounded iH.both

5> Because Mr. Ray has not been served with process and did not file the instant motion to
dismiss, all references to “Defendants” refer to the other three namedaldferunless
otherwise indicated.



unreasnable seizuréhrough the use ofxeessive forcén arresting and removing him from his
apartment Second Am. Compl. 11 36—-43. Second, he asserts that Officers Rowley and Strange
violated hisFifth Amendmentight to substantive due process when the officers disregarded
Metropolitan Polte Department'MPD”) and D.C. Municipal regulatiorthat“provided
fundamental protections to the plaintiff from interference and interventions by pdlicers in
general civil matters and landlord and tenant disputes in particutarfY 44-58. After
addressing the threshold issue of whether Plaintiff's Fourth and Fifth Amenhdtaens merge
in the manner that Defendants asseg,Court will address each M. Turpin’s claims in turn.
1. Merger of Claims

At the outsetPefendantargue thaMr. Turpin’s claims should be analyzed only under
the Fourth Amendment, and his Fifth Amendment claims should be dismBeé&i.MTD 7-8.
This argument begins with the assertion that Mr. Turpin’s Fourth and Fifth Amendiaiens
stem from the same underlying facts occurring in the contéXiaditiff’'s arrest Id. at 7
(“Plaintiff's § 1983 Fifth Amendment claim against these Defendants is jptediapon
allegations the Defendants Strange ana/lRy wrongfully evicted him and used excessive force
during the course of arresting him.” (citing Second Am. Compl. 11 35—B&m this
perspective, because the Fifth Amendment’s substantive due process proteeiimsigatice
misconduct apply so long as the claims are not “covered by a specific carsditptrovision,
such as the Fourth . . . Amendmeiatid because the claims here are covered by the Fourth
Amendment, the claims merg#d. (first quotingCounty of Sacramento v. Lewi23 U.S. 833,
843 (1998), then citiniylatthews v. District of Columbj&30 F. Supp. 2d 33, 36 (D.D.C. 2010)).
Unsurprisingly, Plaintiff contests this gloss on his claims. On Plainéfftsount, there are two

sets of arguments: (1) a “Fourth Amendment claim va#pect to the use of excessive force”



and (2) a “Fifth Amendment substantive due process claim premised on violationTheray*|
interest” created bg MPD circular’s proscription on “police interference with landlord and
tenant matters.” Pl.’s Opp’'otDef.” Mot. Dismiss(“PIl.’'s Oppn”) 5, ECF No. 7. Plaintiff does
not offer any rebuttal of the argument that the Fourth and Fifth Amendment oh&rge in the
excessive force contexSee generally id.

The Court lands between the parties. On the one hand, Defendants are correct that
substantive due process analysis is inappropriatertain casesSeelewis 523 U.S. at 843.
Here, the Court agrees that the excessive force clalichis covered byhe Fourth
Amendment, is such a cas€he excessive force claim involves alleged police misconduct “in
the context of an arrest,” such that it is, as Defendants assert, “mostypoh@edcterized as one
invoking the protections of the Fourth Amendment” and not the ‘substantive due process’
approach [of the Fifth Amendment]Matthews 730 F. Supp. 2dt 36 (quotingGraham v.
Connor,490 U.S. 386, 394 (1989)Xhus, the Court dismisses the Fifth Amendment claim in the
excessive force count of Plaintiff's complaint (Count I).

But the question of merger in the context of the substantive due process claim is a closer
one. Defendants overread ttieed precedent in contending thiie same logic that applies in
the excessive force context selfidently sweeps in Plaintiff's substantive guecess claim
pursuant to the Fifth Amendment. As the very same case on @hfehdants rely makes clear,
substantive due process analysis is inappropriate “only if respondents’ clamaased by’ the
Fourth Amendment.Lewis 523 U.S. at 843Read in context aniciterpretingambiguities in
the complaint in Plaintiff davor, Mr. Turpin’s substantive due process claim is not derived from
precisely thesame alleged misconduct in the context of an arrest as the excessive force claim.

Rather Plaintiff's asserted liberty interederives fromhe officers’ violation othe MPD



circular that bars police involvement in landlord and tenant disgutesopolitan Police
Department, CIR01-03,Landlord Self-k¢lp Evictions(Feb. 28, 2001{‘Landlord S&-Help
Evictions), and District of Columbia regulations that bar “police officers from rengerin
‘assistance in civil cases.” Am. Compl. 11H4& (quoting D.C. Mun. Regs. tit. 6-A, §
200.1).°

That said, Plaintiff cites noontrollingcase law to sygort the proposition that there is a
constitutionallyprotected liberty interesgrounded in the Fifth Amendment, that stdrom this
municipal circularand associated regulationd particularly because that same regulation
authorizes “[m]embers of the force .[ta] protect United States Marshals in the discharge of
their duties,” D.C. Mun. Regs. tit. 6-A, 8 200.11, and Plaintiff seems to acknowledge that the
U.S. Marshals coulddve evicted him while the writ of restitution was in effect, the Court is
skeptical that Plaintiff hagleadedacts that establish a constitutional infringement of a liberty
interest. As the following analysis makes clear, though, the Court need nota¢lde
constitutional question and resolve the issue of merger to rule on Defendants’ qualfieclity
claim concerning the substantive due proedisgiations Cf. Pearsorv. Callahan 555 U.S.
223, 241 (2009) (cautioning, in qualified immunity asédy against resolving constitutionality
guestions unless unavoidabl&jor the reasons set foritithe following sectionthe Court
dismisses Plaintiff§ 1983 claim for violation of his Fifth Amendment right to substantive due

process on qualified imamity grounds.

6 Although Plaintiff did not attach these documents to his complaint, the Court takes
judicial notice of them as publiclgvailable materials without converting Defendants’ motion to
dismiss into one for summary judgmei@ee Lewis v. Parke67 F. Supp. 3d 189, 195 n.6
(D.D.C. 2014) (citingCovad Commc’ns Co. v. Bell Atl. Corg07 F.3d 1220, 1222 (D.C. Cir.
2005)).

10



2. Qualified Immunity for § 1983 Substantive Due Process Claim

The pending claims against Officers Rowley and Strange are brought pucsdant
U.S.C. § 1983. As this Court explainedTiarpin I, 8§ 1983 authorizes a plaintiff tdfing a
claim against a defendant who, acting under color of state or local law, deprived tiémof
the'rights, privileges, or immunities secured by the Constitution and lafnbe United States.
319 F. Supp. 3d at 197 (quoting 42 U.S.C. 8§ 19839 also idat 197 n.2 (noting that, under the
statutethe District of Columbia is cosidered a state for “purposes of a § 1983 claim”
Government officials are not necessarily liable in such a civil suit, thouter ré/tjhe doctrine
of qualified immunity. . . protects government officials from liability for corresponding civil
damages insofar as th&onduct does not violate clearly established statutory or constitutional
rights of which a reasonable person would have knbdwid. (quotingHarlow v. Fitzgerald 457
U.S. 800, 818 (1982)In this way, qualified immunity doctrinestrike[s] a balance between
holding public officials righteously accountable for irresponsible acts, andlisigigiublic
officials from any harassment or distraction that may inhibit their ability to rahoperform
their duties. 1d. (citing Pearson 555 U.Sat 231).

Courts applya two-pronged analysis to determine whether a defendant is entitled to

qualified immunity. A deciding court is to assebsth“whether the facts alleged show that the

 As this Court previously explained, ‘@ Supreme Court has identified a clear mandate
for courts 0 resolve qualified immunity questions at the earliest possible stage of litiation
Turpin I, 319 F. Supp. 3dt196 (iting Pearson555 U.S. at 231). Thus, the Court assesses
Officers Rowley and Strange’s entitlement to qualified immuménse,at the motion to dismiss
phase.Although courts in this Circuit have been reluctant to make qualified immunity
determinations prior to trial where there remain “disputed issueebfegarding the
reasonableness of an alleged seiZuhggetts v. Cipullp285 F. Supp. 3d 156, 172 (D.D.C.
2018) (citing cases), the facts before this Court are undisputed. Thus, coupled witlvextens
Fourth Amendment case law regarding the question of the use of force byrORi@wley and
Strange, qualified immunity can bes@ssed at this stage.

11



government official’s conduct violated@nstitutional right” and “whether that right was
‘clearly establishédat the time of the incident.Jiggetts v. Cipullp285 F. Supp. 3d 156, 171
(D.D.C. 2018) (quotinglaniyi v. District of Columbia 763 F. Supp. 2d 70, 100 (D.D.C. 2011).
The orderof the qualified immunityanalysis isot set in stone, andicjourts are “permitted to . .
. decid[e] which of the two prongs of the qualified immunity analysis should be adtfiessim
light of the circumstances in the particular case at halghétts 285 F. Supp. 3d at 171
(quotingPearson 555 U.S. at 236)Ultimately, “[g]iven the unique factual circumstances of
each case, a qualified immunity determination hinges largely on an offic@iduct in the
particular situation and protects agdineasonable mistakes of law, fact, or mixed questions of
law and fact.” Turpin I, 319 F. Supp. 3d at 19€iting Pearson 555 U.S. at 231, 238/itchell v.
Forsyth 472 U.S. 511, 528 (1985)).

Opting to take the second prong firstight of this suit’s particular factual
circumstanceghe Court must determinehethera constitutional right against deprivation of
liberty interests in the form of a ban on police involvement in landiendnt matters/as
“clearly establishéd by the cited MB circular and DC regulation8Buterg 235 F.3d at 646
(quotingWilson,526 U.S. at 616 A “clearly established” right such-asas relevant herea
liberty interest “may either be located in the Constitution itself @y'arise from an expectation
or interest created by state laws or policie®therton v. D.C. Office of the May&@67 F.3d
672, 689 (D.C. Cir. 2009) (quotingilkinson v. Austin545 U.S. 209, 221 (2005pee also
Price v. Barry 53 F.3d 369, 370 (D.C. Cir. 1995) (&% regulations magive rise to a
constitutionally protected liberty interest if they contain substantive limitatiowdficral

discretion, embodied in mandatory statutory or regulatory langyadgetausd is clear that

12



there is ndiberty interest of the sort alleged in this case within the Constitution itself, the Cou
looks to the cited regulations and policies.

Here,Mr. Turpin argues that the “relevant . . . liberty interest is very cletatgdin the
MPD Circular [CIR01-03],” which “prohibit[s] police interference in landlord and tenant
disputes” surrounding evictions. Pl's Opp’nsgeLandlord Self-telp Evictons In his
complaint, Mr. Turpin also refers to D.C. Mun. Regs. tit. 6—-A, § 200.11 (19T2gh states that
“[m]embers of the force shall not serve civil process; nor shall they rendesrassist civil
cases.They shall, however, prevent breaches of the peace and quell disturbanceg grdveif
those matters and protect United States Marshals in the discharge of theif doi Mun.
Regs. tit. 6A, 8§ 200.11seeSecond Am. Compl.  45This alleged violation implicatesn
Plaintiff's account, FifthrAmendment substantive due process rights.

Defendants contend, however, this is not the sort of policy or regulation that creates a
constitutionallyprotected liberty interestDefs’ Reply Supp. Motto Dismiss(“Defs.” Reply”)
4, ECF 10° Although state regulations may be the source of such a “constitutipnatiécted
liberty interesif they contain substantive limitations on official discretion, embodied in
mandatory statutory or regulatory language,” Defendants maintain that thiéahsait hand are
not these sorts of regulationk. (quotingPrice, 53 F.3d at 370). First, Defendants argue that
thecircular cannot be the source of such a right because it is internal policy, and matzdama
statute or regulation at alld. And second, Defendants argue that the cited regulation works

against Plaintiff in this instance, insofar as it “allows officers to preventhesaof the peace

8 Because this document is unpaginated, the Court refers to the ECF page numbers in
citing to Defendants’ reply brief.

13



and quell disturbances, such as destruction of another’s propguist'as Defendants assert that
Officers Rowley and Strange were doirld.

Without deciding whether there is in fact a constitutionally protected lib@dyesst, on
the facts presented, the Court cannot concludethasuch interest idearly establisheth the
manner that t law demandsPlaintiff seems to suggest that the plain text of the circular and
regulation are enough to create “a right to remain on premises without theahaerest or
eviction by the police . . . [that was] well established and known by rede@uite officers.”
Pl.’s Opp’n 9. However, this assertion conflates two distinct issues: whethecyipdhown
to a party, and whethéhere are clear foundations in existing precedent that make the right
clearly establishedeeDistrict of Columlia v. Wesby138 S. Ct. 577, 591-92 (2018), such that
it “would be clear to a reasonable officer that his conduct was unlawful in the situation he
confronted,”Jiggetts 285 F. Supp. 3d at 171 (quotiBgucier 533 U.Sat 202. Plaintiff’s
argument emphasizése idea that police officers would know about the poliggePl.’s Opp’n
9-10. Yet Mr. Turpin fails to citeny controlling lawto substantiate the proposition that the
MPD circular and MPD policy clearly establish that police involvement in landlord aadtte
disputes amounts towolation of liberty interests. The sole case on which Plaintiff relies,
Bridgeforth v. Bronson584 F. Supp. 2d 108 (D.D.C. 2008), involved procedural—not
substantive—due process violations, and, in any event, is not binding on this court. Without
more, the Court cannot conclude that the specific right cited ibeealleged substantive liberty
interest—was in fact clearly established with the requisite level of specificity fooffieers on
the scengeven if they knew of the policySeeAshcroft v. al-Kidd563 U.S. 731, 742 (2011)
(emphasizing that clearly established right must be dictatécbioyrolling authority [or by

a] . . . robust ‘consensus of cases of persuasive authority” (quMilsgn v. Layne526 U.S.

14



603, 617 (1999)))f. Butera 235 F.3d at 646 (emphasizing that the “constitutional right must be
identified ‘at the appropriate level of specificity’ for a court to deterntieesecond prong of the
inquiry: whether the right was ‘clearly established.” (quotiidson 526 U.S. at 615)). Thus,
the Court dismisses Plaintiff's substantive due process claim on qualifieanity grounds’.
3. 81983 Excessive Force Claim

Additionally, Mr. Turpin alleges that Officers Rowley and Strange used excessive force
while arresting him and removing him from his apartment, violating his right to b&dree
unreasonable seizures pursuant to his Fourth Amendigbtg!® Second Am. Compl. 19 36—
43. Defendants maintain that they are entitled to qualified immunity for any frse because
their actions were'bbjectively reasonablén light of the facts and circumstances confronting
[them].” Defs! MTD 8-9 (citing Graham 490 U.Sat 396). Defendants argue, more
specifically, that [n]o reasonable officer would have known that they could not remove an
individual whom they were told gained entry into another’s property unlawfully . . . anédefus
to leave [when] ordered to do sdd. at 11. For the following reasons, the Court disagrees with

Defendants’ characterization of the alleged facts

° Defendantsisosuggst that Mr. Turpins Fourth Amendment claims under § 1983
related to his eviction by @ters Rowley and Strange would be subject to claim precluSee.
Defs’ Reply 5. Although this Coumotes that itlid dismiss Mr. Turpin’s § 1983 claims of
illegal entry, false arrest, and malicious prosecuitioviolation of his Fourth Amendment rights
in Turpin |, see319 F. Supp 3d at 20Because these claims are not properly before the Court in
the instant case, the Court will not address them. But the Court notes that its view that th
officers would be entitled to qualified immunity on the Fourth Amendment claimsopisdyi
raised has not changed.

10 The Court does not address the Fifth or Fourteenth Amendment claims alleged in the
complaint because, as discussed above, it finds that this Fifth Amendment clg®es mih the
Fourth Amendment claim, and Plaintiff has conceded the Fourteenth Amendment component of
his claims.
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As the Court previously discussed, to determvhethera defendant is entitled to
qualified immunity,courts appla two-prongedanalysisto asses¥1) whether the facts alleged
show that the government official’s conduct violated a ‘constitutional right,” 2ndt{ether that
right was clearly established at the time of the incidediggetts 285 F. Supp. 3dt 171
(internal quotation marks amitations omitted).In this case, tascertairwhether Mr. Turpin’s
Fourth Amendment rights were violated, the Court rdes¢rminewvhether the specific type of
force alleged by Mr. Turpin was excessive in a way that represéalsarly established”
violation of his rightagainstunreasonablseizures.SeeTurpin |, 319 F. Supp. 3dt198
(“[T]the applicability of qualified immunity turns on whether the factpkEmded establish that
[Defendants’] conduct was clearly prohibited under circumstances beforé {bigimg Wesby
138 S. Ct. at 5905aucier v. Katz533 U.S. 194, 202 (2001))Y-he scope of a qualified
immunity inquiry is evaluated “using the same ‘objective reasonablenéssiac. . . [used] to
scrutinize an officer’s actions under the [Flourth AmendmeWadrdlaw v. Pickeftl F.3d 1297,
1303 (D.C. Cir. 1993).

Determining whether the force used in a particular seizure was “reasonablafé'seg
careful balancing of ‘the nature and quality of the intrusion on the individualigh~
Amendment interests’ against the countervailing governmental interests dt @a#team 490
U.S. at 396 (quotingennessee v. Garnet71 U.S. 1, 8 (1985)). The application of the
reasonableness inquiry under the Fourth Amendment is not based on a “precise definition or
mechanical applicatighrather, it “requires careful attention to the facts and circumstances of
each particular case, including the severity of the crime at issue, whethertbet poses an
immediate threat . . ., and whetherifiactively resisting arrest . .id., as well as whether “the

totality of the circumstances justifie[s] a particular sort of . . . seiz@arner, 471 U.S. at 8-9.
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The inquiry is “whether the officer’s actions are objectively reasonainld’morewer, the
reasonableness of a particular instance involving the use of force is judgetidrtperspective

of the reasonable officer on the scene, rather than . . . [in] hindsi@rafiam 490 U.S. at 396.
“Accordingly],] ‘[n]ot every push or shove, en if it may later seem unnecessary in the peace of
a judge’s chambers, . . . violates the Fourth AmendmeW¢ztrdlaw 1 F.3d at 1303 (quoting
Graham 490 U.S. at 396)For an excessive force claim to prevail, “the excessiveness of force
[must be] so apparent that no reasonable officer could have believed in the lawfulmess of
actions.” Id.

Here, taking all oMr. Turpin’sfactual allegations as truéne Court cannot say that the
use of force was reasonablehelcases not, on its facegnethat would seem to require force to
address an emergency. Ratheinvblvesanon-violent property crime in which the contested
incidents occurred after several days of inaction by the landlbeadely an exigent threat to
human life. See Garner471 U.S. at 8 (instructing courts to consider “the severity of the crime at
issue” in assessing Fourth Amendment reasonablenieésghermore, althoughlr. Turpin was
admittedly occupying the residence through forced entrytteare had beenwrit of restituton
enteredagainst hinmt! Second Am. Compl. 1 16-2Mere is no evidence that he was an
immediate threat or théie physically resisted arrest in a way that compelled the use of force.
The facts alleged, at most, illustrate that Mr. Turpin refused a verbaktdquexit the
apartment.ld. 11 27-30. Hthing at all howevergstablishes that Plaintiffhysically esisted
arrest to the contrary, Mr. Turpin alleges that he was compliant with the officers, didsist

being handcuffed, was not armed, and did not attempt to evade arrest byldligAs such, the

1 The facts as alleged in the Second Amended Complaint indicate that the Writ of
Restitution had expired prior to Mr. Ray changing the locks afatd©fficer Rowley and
Strange’s involvement. Second Am. Compl. § 18.
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alleged facts aren a par withJohnson v. District of Columbiavherein a plaintiff was kicked
repeatedly in the groin, drawing blood—despite being instructed to surrender awgddawin

flat on the floor—and the Court found that no “reasonable officer” would have taken these
actions. 528 F.3d 969, 974 (D.C. Cir. 2032 also Arrington v. United Staté¥3 F.3d 329,
331-33 (D.C. Cir. 2006) (more force than was reasonable was used when a suspect was punched,
beaten, and attacked by a police dog after already being disarmed and feahdbidreover

unlike, sayOberwetter v. Hilliard wherein the degree of force used was found to be reasonable
in part because it did not result in serious bodily harm to the suspect, 639 F.3d 545, 555-56
(citing Wardlaw, 1 F.3d at 1304 n.7), ttadleged facts establighat Mr. Turpin was injured to a
degree that he required medical attention after his arrest, Am. ComplThi&ag the facts

pleadal in the complaint to be true, Plaintiff was, specifically, “forcibly beatfavn,”

“slammed to the hard floor,” fadest, rubbed on the floor in a way that caused “lacerations and
abrasions to his face” and “injuries to his eye and jaw,” “kneed” and “pounce[d] lotheit
[officers’] full weight,” and ultimately “dragged” down the stairs and out ofithiéding, in
handcuffs, in a “semtonscious state.1d.  31. Rrticularly in light of thefurtherfactual

allegation that Plaintiff is a “frail and elderly senior citizeid,”] 20, the Court concludes that

“no reasonable officer could have believed in the lawfuloééss actions,'Wardlaw 1 F.3d at
1303. Thus, the Court finds thatficers Rowley and Strangmnnot properly invoke qualified
immunity on the instant facts and denies Defendants’ motion to dismiss theiexdesce

claim.1?

12 ppart from their appeal to qualified immunity, Defendants do not present any
arguments contesting the excessive force claim.
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B. State Law Claims

Mr. Turpin has also brought D.C. common law claagainstOfficersRowley and
Strange a well as againghe District of Columbia fofalse arrestmalicious prosecution,
trespassandwrongful eviction'®* See generallpecond Am. ComplThe Court exercises its
supplemental jurisdiction over these claims because they are part of the same “case o
controversy” as Mr. Turpin’s federal law claims. Defendants arguéhisaourt should
dismiss the claims against Officers Rowley and Strange and the District ofl@alpursuant to
Federal Rulef Civil Procedurel2(b)(6) for failure to state a clainseeDefs. MTD 13-20.
For the forthcoming reasons, the Court grants in part and denies in part Defendénts’ m

Becausehe partiesbriefingsfrequently cite to and rely dn.C. law and regulationghe
Court will briefly summarizeelevantauthoritiesbefore analyzing [Rintiff's state law claims.

1. RelevanDistrict of ColumbiaAuthority
a. District of Columbia Malicious Destruction of Property Statute

Defendantsnitially charged Mr. Turpin with malicious destruction of property in the
amount of $1000 or more and resistargest Second Am. Compl. 1 33, and Mr. Turpin was
eventually charged withesisting arrest anghlawful entry, malicious destruction of property in
the amount of more than $1000, and malicious destruction of property in the amount of less than
$1000,seeSuperiorCt. Docket, U.S. v. Charles Turpin, Case No. 2016 CMD 021248 also

Second Am. Compl. § 35 (discussing outcome of Superior Claims against Mr. Turp)a

131n his Second Amende@omplaint, Plaintiff alleges wraful eviction and conversion
againstMr. Ray. As previously discussed, the Court will not address state law claimsedssert
against Mr. Ray because he has not been served and did not participate in this motiosgo dismi

14 The Court takes judicial notice of the D.C. Superior Court dak@tpublic
document.See Turpin,1319 F. Supp. 3d &03 n.5. As explained ifurpin |, the Court may
take judicial notice ofuch a public document without converting Defendantstion to dismiss
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The District’s property destruction statumeposescriminal liability on an individual who
“maliciously injures or breaks or destroys, or attempts to injure or breaktorydgwivate
property that is not his own. D.C. Code § 22-303. The value of the property at issue determines
the offense levelld. If the property is valued at $1000 or more, then the individual is subject to
a fine of up to $25,000 and/or imprisonment of up to 10 yahrgeferencing D.C. Code § 22-
3571.01), and the offense is considered a felseg,Enders. District of Columbia4 A.3d 457,
459 (D.C. 2010) (referring to higher offense level of malicious destruction of pycpattte as
felony). If the property is valued at under $1000, then the individual is subject to a fine of up to
$1000 and/or up to 180 days imprisonmaht(referencing D.C. Code § 22-3571.01), and the
offense is considered a misdemeasee Enders4 A.3d at 459.

In addition, the District of Columbia’s unlawful entry statute imposes criminal liability
on, any person whanter alia, enters into any private dwelling or remains on that property
“against the will of the lawful occupant” or “refuses to quit” that property “on theaddrof the
lawful occupant.”D.C. Code § 22-3302. Such an act is a misdemeanor and is subject to a fine
of up to $1000 and/or up to 180 days imprisonméaht(referencing D.C. Code § 22-3571.01).

b. District of Columbia RegulationGoncerning Landlord-Tenant Disputes

As the Court mentioned in its discussion of Plaintiff's substantive due process,clai
Mr. Turpin contendshat (1) District of Columbia Municipal Regulation 6A D.C.M.R. §200.11;
and (2) Metropolitan Police Departmernitcatilar CIR01-03 prohibited Officers Rowley and
Strange from interfering in the dispute between Mr. Turpin and Mr. Ray. The D.C.ipalinic

regulation states, “[nglmbers of the [policdprce shall not serve civil process; nor shall they

into a motionsummary judgmentSee Lewis v. Parke67 F.Supp.3d 189, 195 n.6 (D.D.C.
2014) (citingCovadCommns Co., 407 F.3chat 1222).
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render assistange civil cases.They shall, however, prevent breaches of the peace and quell
disturbances growing out of those matters and protect United States Marghaldischarge of
their duties. D.C. Mun. Regs. tit. 6—A, 8§ 200.1TThe police department circulsets forth key
points for police officers to bear in mind when they are addressing evictiass. itfecognizes
the illegality of selfhelp evictions in accordance with thiendescase, which abrogated self
help evictions in the District, @nn accordance with later statutory prohibitiohsndlord Self-
Help Evictions seeMendesy. Johnson389 A.2d 781, 787 (D.C. 1978). The circular also
acknowledges that landlords engaging in the “common practice” of self-helpesitiften”
seek support from a Metropolitan Police Department officer in executingittime. Landlord
SeltHelp Evictons The circular explains that a landlord must file an action in the Landlord and
Tenant Court and have a court order (writ of restitution) to engage in evidétio®@nce the
court has issued a writ of restitution, the U.S. Marshals may execute therevidti The U.S.
Marshals “are the only entity empowered to effect an evictitoh."The circular concludes, “in
accordance with [D.C.] laws, officers are instructed that they are not to bavarhed in
apparent landlord-tenant disputes. Rattwen called to the scene, the officers are instructed to
maintain the peace and refer the parties to Landlord and Tenant Cound.. . .”
2. Mr. Turpiris State LawClaims
a. False Arrest®
Plaintiff charges that Officers Rowley and Strange unlawfully sdelsim without a

warrant and without probable cause. Defendargaethat Officers Rowley and Strange had

15 Severakourts havéndicatel that the elements of § 1983 false arrest and D.C. common
law false arrest claims are “substantially identicAlyiobi v. D.C. Dep’t of Cory.755 F.3d 980,
989 (D.C. Cir. 2014) (quotin§cottv. District of Columbia 101 F.3d 748, 75@®.C. Cir. 1996)),
and ‘are generally analyzed as though they comprise a single cause of altidniting Scott
101 F.3d at 753-5Mistrict of Columbia v. Mingr740 A.2d 523, 529 (D.C. 1999) (noting that,
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probable cause to arrd3kaintiff for unlawful entry or destruction of propertipefs! MTD 18.
Plaintiff counterghatthe officersdid not have probable cause to execute a warrantless arrest,
andthat there were no exigent circumstanigsistify the arrest. Pk Opp’n 17. Mr. Turpin
alsoargues that because the apartment was fully furnished, and be&#tisers Rowley and
Strange were governed bByregulation and a circul@rohibiting them from engaging in civil
disputes, Officers Rowley and Strange did not act lawfully by getting indafvthe frst place
and “treating Mr. Turpirike a criminal,] instead of a tenaritrather than permitting any
property damage to be handled as a civil matter between landlord and tenahtl8. For the
forthcoming reason®laintiff hasthe better argument

Under D.C. law, “[the gravamen of a complaint for false ar@stalse imprisonmens
an unlawful detentionTherefore,[iJn actions for false arrest and false imprisonment, the
central issue is whether the arresting officer was justified in orderngrthst of the
plaintiff[.]” Enders 4 A.3dat461(alterations in original) (first citin@larke v. District of
Columbia,311 A.2d 508, 511 (D.C. 1973) and 32 Am. Jur.Rlse Imprisonmer§ 7 (2007),

then quotingScott v. District of Columbia93 A.2d 319, 321 (D.C. 198%hen citing32 Am.

if the court finds a viable common law claim of false arrest, then a viablétatosal claim
naturally flows, and vice versa)). This Court previously determined that Hiaig8i983 false
arrest claim could not survive a motion to dismiSee Turpin,I319 F. Supp. 191This prior
decision does not contrbecause it wasiade with respect ta different complaintwherein
Plaintiff stated that he informed the officers that he had broken a door to entsitlenceid.

at 201, such that “a police officer just arriving on the scene would likely have concladled th
crime may have occurred, and thus that the requisite probable cause existeatfestdid. at
200 (citation omitted). Moreover, the Court dismissed that claim without making a
determination regarding the constitutionality of the officer's conduct bedhese was not any
Circuit case law that “cleBranswer[ed] the question of probable cause under th[o]se particular
circumstances,” and, accordingly, it could not conclude that the arrest of Mr. Tupan wa
“clearly established constitutional violationld. at 200—01. The common law claim currgntl
pending not only arises from a different set of alleged facts, but also does noaienfiie
guestion of qualified immunity; thus, the following analysis is distinct.
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Jur. 2DFalse Imprisonmerg 24 (2007)). Accordingly, a plaintiff cannot make out a valid claim
for relief if “the arresting officds] w[ere]justified in orderindhis] arrest.” Id. (quotingScott
493 A.2dat321), see also District of Columbia v. Murpt§31 A.2d 34, 36 (D.C. 1993)I(f
actions for false arrdsk. . . the central issue is whether the arresting officer was justified in
ordering the arrest of the plaintiff; if so, the conduct of the arrestinceofif privileged and the
action fails” (internal citations and quotation marks omittedphered to on reh’g635 A.2d
929 (D.C. 19938

What is required to indicate that the arrest was justified depends on whethea mahadt
warrantwas in place at the time it was effectuat&dteMurphy, 631 A.2d at 3§discussing
common law distinction between arrests with and without warr&bere, as heréthe
plaintiff in a false arrest case shows he was arrested without a warrant,ragti@sarises that
the arrest was unlawful, and the burden shifts to the government to justify thé dfreters 4
A.3d at 462 (citingKarriemv. District of Columbia,717 A.2d 317, 320.C. 1998);Clarke, 311
A.2d at511).

In theDistrict of Columbiaanofficer’s authorityto arrestanindividual without avalid
warrantis setforth in D.C. Code § 2%81(a)(1)'® This statuteprovides,nter alia, thatan
officer maymakeawarrantlessarrestof anindividualif theofficer “has probablecauseo
believe”thatthe individual(1) “has committed or is committing a felohy{2) “has committed or
is committing an offense ifthe officer’s]presence;br (3) *has committed or is about to
commit” among other enumerated offenses, unlawful entry or malicious destruction of propert

“and, unless immediately arrested, may not be apprehended, may cause injury to atiays, or

16 As theEnderscourt notes, District of Columbia courtsave referred to this statute as
‘a codification of the common law of arrest.” 4 A.3d at 462 n.8 (qudiicigram v. District of
Columbia,485 A.2d 623, 624 (D.C.1984)
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tamper with, dispose of, or skeoy evidence.”ld. Thus, undecontrolling statdaw, “[l]egal
justification to effect a warrantless arrest . . . means dith@robable cause to believe a felony
has been committed ] probable cause to believe a misdemeanor hasdogemitted in a
manner specifiefoy statute].” Enders 4 A.3d at 467.

In the alternative to this “probable cause” t€sC. courtsaddressing false arrest claims
havealsoapplied a less stringent, “partially subjective” test wherein, rather ticam that the
arrest “was actually supported by probable cause,” “the officer must shpiiaf he believed in
good faith that his conduct was lawful; and (2) that his belief was reason&loietf’v. United
States 952 F. Supp. 2d 13, 18 (D.D.C. 2013) (quoSugles v. D.C973 A.2d 722, 729 (D.C.
2009)). For this test to apply, a defendant “must affirmatively rely on it;wiberthe objective
‘probable cause’ test” described above appllds(citing Karriem v. District of ColumbiaZ17
A.2d 317, 320 n.8 (D.C. 1998))n this case, Defendanitsvoke ths less stringent, partially
subjective standardDefs! MTD 18(“In actions for false arrest and false imprisonment, a police
officer need not demonstrate probable cause in the constitutional sense, but imstead ca
demonstrate that (1) he or she believed, in good faith, that his [or her] conduct fuhsdagv
(2) this belief was reasonable.” (internal quotation marks and citations aynitte

Here, appling the partially subjective standard to the facts as alleged in the second
amendedomplaint,Defendants haveot demonstrated that they reasonably believed, in good
faith, that they could lawfully arrest Mr. Turpin feitherunlawful entryor maliciousdestruction
of property. The Court will begin with the parties’ contentions concerning unlawfyl amd
then consider malicious destruction of property.

Determining whether Defendants’ conduct was lawful pursuant to the partibjgctive

standard requires putting it in context. As the Court has noted, Mr. Ray asked afficespond
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to Plaintiff's reentry into the apartmerind the second set of respondirfiicers then arrested
Plaintiff for property damage. Second Am. Compl. 11 26, 27, 33P&bntiff specifically
alleges that “Ray came back to the apartment with two . . . police officers” wdiodied to Mr.
Turpin that he had been evicted and would have to leave.” Second Am. CHRpH2Y.
Despite ambiguity in the pleading as to whether Mr. Ray informed Officerdelit and Strange
either that Plaintiff was unlawfully on the property or that Mr. Ray had chahgdddks and
Plaintiff had reentered the apartment, Plaintiff's factual allegations inditat¢he officers
believed that Mr. Turpin was not authorized to be on the premises when they aldived.
Although this state of affairs might seem to favor Defendavtien placed in context,
this inference does not give rise to the conclusion that the officers nelyessiad reasonably.
When the officers arrivedr. Turpin willingly answered the door and spoke with Officers
Rowley and Strange, denying that he had done anything wfoSgcond Am. Compl. § 29(b).
He did not attempt to run away or hide or otherwise display actions suggestive ¢§ a guil
conscience Cf. Wesby138 S. Ctat 587 (finding that officers had reason to believe that
plaintiffs were unlawfully on a property due, in part, to fdet that manyartygoerscattered
and two hid uporseeing uniformed officers). Mr. Turpexplainedto Officers Rowley and
Strange that Mr. Ry “effect[ed] anillegal seli-help eviction” because Mr. Ray locked him out
after the writ of restitution expired and without the authority of the U.S. Marslsdcond Am.

Compl. 11 19, 29. Mr. Turpispecifically indicatedhat the writ of restitutiomgainst him had

17 plaintiff alleges that he told officers “that he did not believe that he had not done
anything wrong.” Second Am. Compl.  29(b). While the technical understanding of the double
negative in this sentence would suggest that Plaintiff believed he was culpaddenke wrong,
the Court believes this to be a drafting error. Interpratiegacts in the light most favorable to
Plaintiff, the Court will proceed as it believes that the allegation was intendealdto‘that he
did not believe that he had done anything wrong.”
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expired before the lockoutd. Within thiscontext,a reasonable officer in good faitvould

have been placed on alert that there avdsspute regarding whether an eviction had occurred
and whether Mr. Turpin hadraght to be withinthe apartment. Although Officers Rowley and
Strange were not requireddocepthe merits of Plaintiff's explanation @ndorséhis claims of
innocencesee Jenkins v. District of Columbido. 16€v-841, 2020 WL 488652, at * 7 (D.C.
Jan. 30, 2020), his explanation would handicatedthat their involvement was, potentially,
prohibited by D.C. Municipal Regulatio8seeD.C. Mun. Regs. tit. 6-A, § 200.11 (prohibiting
police involvement in civil matters¥ee alsoNeiskapl v. Sowers771 A.2d 1014, 1022 (D.C.
2001) polding officers did not falsely arrest plaintiff where officers declitesfdrmally arrest
him and referred the disputants to court because plaintiff and former businesshgtner
claimed rights to property).

In short, on thedcts alleged, iis plausible thathe officers knew that interference in a
civil landlord-tenant matter was prohibitedt merely because of the existence of the municipal
regulation, but also because the Metropolitan Police Department itself issoedar ¢
indicating that “in accordance with the . . . law[], officers are instruciitiiey are not to

become involved in apparent landlord-tenant disputesidlord Self-k¢lp Evictions Further

18 As discussed previouslyMetropolitan Police Departmenircular also prohibits
interference with landlordenant disputesSeel.andlord Self-k¢lp Evictions “Agency
protocols and procedures, like agency manuals, do not have the force or effect of arstatute o
administrative regutaon. Rather they provide officials with guidance on how they should
perform those duties which are mandated by statute or regulaWéarizer v. District of
Columbig 580 A.2d 127, 133 (D.C. 199®&ee Scoitl01 F.3cdat 758 n.7 (quoting\bney v.
District of Columbia 580 A.2d 1036, 1041 (D.C. 1990)) (noting that Metropolitan Police
Department general orders issued pursuant to a regulation “essentiadjf|gbe purpose of an
internal operating manual,” and lack the force or effect of a statute oatiegul). Therefore,
the Court’s discussion of regulations that plausibly made Mr. Turpin’s arrestfuhigmited
to the municipal regulation. Thécular is discussed insofar as it suggests that Dafgsdknew
or should have known that their actions were prohibited.
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bolstering this conclusioare the events just before Officers Rowley and Strange arrived.
Plaintiff alleges that Mr. Ray had called two other officers to the aparionientto calling
Officers Rowley and Strange. Presumably, drawing inferendasanof Plaintiff, Mr. Ray and
Mr. Turpin made similar statements to those initial officers as they did to Gffkmrley and
Strange.Yet, these two officers did not intervenegétizing that this was a ‘civil matter’ and not
a ‘criminal matter? Second Am. Compl. 12%. Thus, the facts as alleged plausibly establish
that any reasonable officer in good faith would have known to avoid engagement in such a
dispute once it becam@@arent, and do not support Mr. Turpin’s arrest for unlawful entry.

Nor does Defendants’ contention that they reasonably believed they couldPéanetsif
for malicious destruction of property compel a different conclusidre question for the Court
is whether the officers had a reasonable belief that probable cause exatesting Plaintiff
for malicious destruction of properity the manner that Defendants ass&weDef.’s Mot. 18—
19. Defendants assert thigltr. Turpin’s discussion with Officers Rowley and Strange put them
on alert that he hagksorted to selhelp tore-enter the building after being locked out by Mr.
Ray. SeeSecond Am. Compl. 11 19, 20. However, there are no further factual allegations in the
pleading that support an arrest for malicious destruction of prodelayntiff indicates that he
made d'peaceful, uneventful” reentry through the rear bedroom window after the lockeéad b
changedid. 11 2621, and that Mr. Ray did not witness this evahty 21. Defendants do not

speak to why, on the facts as allegethe second amended complathe bare fact that Mr.

19 While the actions of two other officers does not necessarily speak to theisabject
perspective of Officers Rowley and Strange, it does speak to the “reasonabtdtpar
“partially subjective” test. On what were likely to have been similar, if not identicas, faah
other officers determined that they were required to avoid involvement in the displbeg
more plausible that Officers Rowley and Strange’s béiigf arreshg Mr. Turpin was lawful
was not reasonable.
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Turpin exercised selielp measures to enter through a window supports a malicious destruction
of property claim. Instead, Defendants simply assBigifitiff alleges that he gained entry via a
rear window, and he further alleges that the locks had been changed, preventfimogrhim

entering normally. Under these facts, dismissal of this claim is appropri2éés” MTD

(citing Second Am. Compl. 1 20). Under the controlling statute, though, it is not obvious to the
Court why peacefully entering through a rear window in the fashion allegsdnably supports
either (1) probable cause to believe that a felony had been committed because tbhgee was
$1000 of property damage or (2) probable cause to believe that, unless Mr. Turpin was
immediately arrested, he might cause injury to others or destroy evitfeBeeD.C. Code §
23-581(a)(1) (setting forth bases for warrantless arrest of individual). Thigsndaats’

argumenbn this poinis unavailing?* Without more thassuchconclusory assertianthe Court
cannot say that Defendants have carried their burden to establish the |lasvfdithes

warrantless arrest. SeeEnders 4 A.3dat462 (citingKarriem, 717 A.2dat 320;Clarke 311

A.2d at511).

20 Because the entry occurred before the officers arrived, the Court does not cteesider t
third basis for a warrantless arrest (commission of an offense in the afficesence)SeeD.C.
Code § 23-581(a)(1).

21 To be sure, Defendants’ reply brief shifts back to the contention that “Hlaintif
acknowledges that he told the officers that he had kicked in the door of the apartmeant to ga
entry, which supports probable cause for the arrest,” Defs.” Reply 8 (¢igimiged Compl.
22), but the Court credits only the facts in the amended complaint and so expresses no opinion on
this point. It bears underscoring that, if any of the facts in the operative congpéa
unsupported, Plaintiff and his counsel may be subject to Rule 11 sanctions.

22 Neither party is terribly specific in its argumentation or discusses theotimy statute
in detail, but the Court notes that it seems unlikely that Defendants could readweisvy that
peaceful entry through a window would cause $1000 of damage, as is required to sustain a
felony malicious destruction of property charge. Nor do any of the factughtdies plausibly
indicate that Mr. Turpin might have, unless arrested, harmed others or destroyetyprope
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Accordingly, taking the facts in Plaintiff's amended complaint to be Deéndants
have not established that they reasonably and in good faith believed that thégwiidie
arresting Plaintiff, and their motion to dismiss Mr. Turpin’s false arrest clagtansd

b. Malicious Prosecution

Mr. Turpin also brings a claim of malicious prosecutiiegng that “Defendants
causedP]laintiff to be improperly subjected to judicial proceedings for which there was no
probable cause.” Second Am. Compl.  86. Defendemstrthat Plaintiff'sclaim fails because
he cannot establighultiple elements of the cause of action. First, Defendants cotttahd
Plaintiff's factualallegatiors, contrary to what Mr. Turpin argues, support probable cause for
unlawful entry and destruction of propertipefs! MTD 19-20. Second, Defendants asdeat t
Plaintiff has not pladedfacts suggesting maliaa showing that he sustained &sjalinjury.

Id. For the following reason®|aintiff hasthe better argument at this stage of litigatidn.

“[T]o prevail in a claim of malicious prosecutidma] plaintiff must plead and prove four
elements(1) the underlying suit terminated ptaintiff’s favor; (2) malice on the part of
defendant; (3) lack of probable cause for the underlying suit; and (4) specialdogasioned
by plaintiff as the result of the original actionMorowitz v. Marvel 423 A.2d 196, 198 (D.C.

1980) (citingAmmerman v. NewmarD.C. App., 384 A.2d 637 (1978)). The underlying suit

23 Although the Court granted Defendantsotion to dismisst §1983 malicious
prosecutiorclaim that was included in an earlier version of Plaintiff's complaew, Turpin |
319 F. Supp. 3d at 20@3, that earliergonstitutional clainwas (1) predicatedmoa different
complaint and (2) does not resolve the common law claim, which is goveretidbyct
standardsee Kenley v. District of Columhi&3 F. Supp. 3d 20, 43 (D.D.C. 2015) (a Fourth
Amendment maliciouprosecution claim under Section 1983 . . . proceeds under a different
standard”) see als@piller v.District of Columbia 302 F. Supp. 3d 240, 249 n. 4 (D.D.C. 2018)
(citing District of Columbia v. Tulin994 A.2d 788, 802 (D.C. 2010) aBdmphus v. Smitti89
A.2d 130, 131 (D.C. 1963) (“D.Cott law does not require‘aeizureé to make out a malicious
prosecution claim based on a prior criminal prosecution.”)).
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must have been instituted or continued by the defendant against the plaimighi 755 F.3dat
992 (quotingDeWitt v. District of Columbiad3 A.3d 291, 296 (D.C. 201)2) The parties either
do not address or do not contesstigation of the suibr termination instead focusing their
dispute on the other elements of the clédinkor the reasonset forth belowPlaintiff has
plausibly estalished a claim for relief.The Court will considethe parties’ arguments
concerning lack of probable cause before addressing malice and special injury.
i. Lack of Probable Cause

Reiterating many of the same arguments raised in the false arrest contextjdise par
dispute whether Plaintiff's factual allegations are consistent with anfjrahi probable cause.
Defendants believe that the answer is yes, arguing oncetinadhdr. Turpin's factual
allegations that he “exercised sk#lp to gain re-entry into the apartment” support probable

cause for unlawful entry and malicious destruction of property, making &ffRk@wley and

24 Because the parties do not contest these points, no further discussion is required. The
Court nonetheless notes that these elenapysar to be easily met on the facts presented. First,
“instigation” occurs Wwhen institution [of a criminal, civil, or administrative proceeding] actually
follows from™ an initial act. Melvin v. Pencel30 F.2d 423, 427 (D.C. Cir. 1942) (finding
defendnts instigated administrative proceedings against plaintiff where detemdparted that
plaintiff had impersonated an officer to the licensing body for the purposes of havimgfidai
license revoked)Here,Officers Rowley and Strange instigatée tcriminal proceedings against
Plaintiff by arresting and criminally charging him. Second Am. Compl. {N&.eover,
Defendants do not disputieat theprosecution terminated in Mr. Turpirfavor when he was
found not guilty of all chargesSeeid. { 35; Defs Reply 10.

25 This analysis is distinct froine Court’s prior discussion of probable cause in the false
arrest context, for two reasons. First, the “partially subjective” testdimdtols with respect to
the false arrest claim sets a lower bar than the probable cause standard thatwithtrespect
to this claim. See Scott952 F. Supp. 2d at 18. Moreover, the issues are distinct with respect to
the two claims because “[t]he issue in a malicious prosecution case is not whetbaevds
probable cause for the initial arrest, but whether there was probable cailnseuiodérlying
suit” for which the plaintiff was prosecutedmobi 755 F.3d at 992 (quotirfgtt v. District of
Columbig 491 F.3d 494, 502 (D.C. Cir. 20073ge alscClark v. District of Columbia241 F.
Supp. 3d 24, 33 (D.D.C. 2017) (stating that one element of a malicious prosecution claim is the
“absence of probable cause for the proceedingfjus, even though the Court reaches similar
conclusions, the present inquiry is independenhefearlier analysis
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Strange reasonable in arresting Mr. Turpin and thereby instigating pnogeegjainst him.
Defs! MTD 19-20(citing Second Am. Compl. 11 19, 20). Mr. Tumgsees matters differently,
contending that his factual allegations indicate a lack of basis for probabke Pais Oppn
19. More specificallyMr. Turpin asserts that Defendants lacked probable cawsectt
Plaintiff because¢hey ignored controlling regulations proscribing the officers’ involvement in
landlord-tenant disputes despite his explanations of the situatioat 18. Plaintiff also
emphasizes that, because the writ of restitution had exqtitheé time the oftiers arrived at the
property, he “had a reasonable basis to expect that his possession and occupancgrofdbe, p
for however long, was secureldl. at 17. For the following reasons, as in the false arrest
context, the Court finds Defendants’ arguments unpersuasive.

“In a civil action for malicious prosecution, probable cause is defined as thenegistie
‘facts and circumstances as will warrant a cautious man in the belief that bisaudi the
means taken in prosecuting it are legally just and prop@itt; 491 F.3d at 501-02 (quoting
Ammerman384 A.2d at 639-40))Whether there is probable cauk®es not depend on “the
actual state of the case in point of fact;” ratltetdepends on ‘the honest belief of the person
instituting [the prosection of a suit] and may flow from a belief that turns out to be unfounded
as long as it is not unreasonableMoore v. Hartman102 F. Supp. 3d 35, 115 (D.D.C. 2015)
(quotingLylesv. Micenko,404 F. Supp. 2d 182, 18B.0.C. 2005)). “[L]ack of probable cause
is an essential element[,] . . . and a showing of probable cause is thus a valid defeimse w
warrants a directed verdict for the defendantd.’at 114—15 (second alteration in original)
(citing Ammerman384 A.2d at 63P

Here,because Defendants’ involvement in Mr. Turpin’s prosecution stems from their

instigation of criminal chargedue to hisarrestwhether there was probable cause to prosesute
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related towhetherthere wagprobable cause tarrest Although, as the Court just addressed,
these are distinct standartlse same factual allegations can support probable cause in both
claims. SeePrietov. May Dep’t Stores Co..216 A.2d 577, 578 (D.C. 1966) (“There is no
material distinction between reasonable grounds for detention in false imprisamndent
probable cause imaliciousprosecutioti); cf. DeWitt, 43 A.3dat295-96("“ The exisénce of
probable cause [in a false imprisonment claim] will likewise defeat a claim for maslicio
prosecution.” (quotingsabrouv. May Dep’t Stores Co0.462 A.2d 1102, 1104 (D.C. 1983

As in the false arrest context, based on the facts as alleged in the second amended
complaint, the Court finds that the pleading plausibly estasstack of probable cause. For
one, there are no factual allegations indicating that Plaintiff, an gldeil man, resisted arrest,
as the Court addressed in its prior discussion of Mr. Turpin’s excessive forne Ske¢Second
Am. Compl. § 33stating that Plaintiff was initially charged with resisting arrest and felony
destruction of property). In addition, Mr. Turpin indicates that he willingly spoke thvt
officers and explained the circumstances of the civil dispute, including ththdc¢he U.S.
Marshals had not yet executed the eviction and the writ of restitution had explir&.18-19.
Basedon these factual allegations, it was not reasonable t@xelysivelyon Mr. Ray’s
representations that Mr. Turpin was a “squatter” who had unlawfully entered. Gontnary,
the officersshould have been alerted to a dispute regarding whether an eviction had occurred and
whether Mr. Turpin had a right to remain within the apartment, making this aaridiblrd-
tenant matter in which Defendants’ involvement was, potentially, prohibited by Dugicidal
Regulations.SeeD.C. Mun. Regs. tit. 6-A, § 200.1frohibiting police involvement in civil

matters)see alsoNeishapl 771 A.2d at 1022. Accordingly, on the facts as alleged, it is
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plausible that Defendants lacked probable cause to arrest Plamatithereby instiga his
prosecution based on the offensésesisting arrest aunlawful entry?®

Moreover, the bare fact that Officers Rowley and Strange knew that Mr. Turpin had
exercised selhelp to enter the apartment does not indicate probable caube figlony
malicious destruction of property chargeee Amobhi755 F.3d at 992 (emphasizing tHajhe
issue in a malicious prosecution case.iswhether there was probable cause for the underlying
suit” for which the plaintiff was prosecuted”). Again, Mr. Turpin alleges that hisrsetimbugh
the window was “peaceful” and “uneventfulSecond Am. Compl. 1 20-21ar@cularly under
the higher, objectiverobable causstandard that applies in the malicious prosecution context,
the Court cannot say, asratter of law, that these facts and circumstances indicate probable
cause to believe that Plaintiff had committed felony destruction of propewgn though the
arresting officer does not havthe duty of a . . . positive and direct ascertainment oéxiaet
amount of the money’ in determining whether probablese exists,Enders 4 A.3dat471
(quotingMaghanv. Jerome88 F.2d 1001, 1002 (D.C. 1937)), this is not a “botuhercase”
where it is reasonable to believe that the nature of entry, asifPlZharacterizes it, might have

led to property damage of around $1000. Thus, taking the facts in the amended pleading to be

26 Although the parties spar over whether Mr. Turpin was unlawfully evicted (isifPla
contends) or arrested for a crime (as Defatglaontend), their filings are silent as to how, if at
all, the D.C. regulation’s ban on MPD officer involvement in eviction proceedingssaffiey
subsequent prosecution of a charge stemming from events that occurred whendte offic
arrived on the scene of a landlord-tenant dispute. For instance, assuguagdathat an
officer is barred from making an arrest in the context of what isesalently a civil eviction
dispute, would the regulation permit the officer to transmit information aboutseeerthe scene
to a U.S. attorney’s office for a prosecutor, who then saw fit to submit the informata grand
jury? To the extent that such considerations or other specific arguments canteeriine
between the regulation’s bar on MPD officersefv[ice of] civil process” or “render[ing]
assistance in civil cases” and its permission to “prevent breaches of the peageland g
disturbances growing out of those matters,” D.C. Mun. Regs. tit. 6-A, 8§ 200.11, inform the
parties’ stances, the @d invites briefing on this question in subsequent stages of litigation.
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true, the Court cannot credit Defendants’ contentions that “probable causd &diske arrest”
because “Plaintiff was arsted for a crime [that] he admitted.” Defs.” Reply 10. Accordingly,
Mr. Turpin has plausibly established lack of probable calse.

ii. Malice

The parties also dispute whether Mr. Turpin’s factual allegations suffjgadsibly
establish a secorelement of this claim: malice. Defendants assert that Mr. Turpingudead
specific facts showing that Defendants had malice towards him or that his reglkts w
disregarded.Defs! MTD 20; Defs.” Reply 10. Plainti#mphasizes that he neeot prove
“actual malice” to make out this claim for relief, arguing that he has offeredigbnevidence
upon which a factfinder could find that [Defendantegatment oMr. Turpinwas malicioug]”
Pl.’s Opp’'n 19. For the forthcoming reasons, Mr. Turpin has the better argument.

“It is generally held that the requisite malice is that dependent on the egistiean
improper motive (as distinguished from malice in the technical legal sense),saalddheen
described as the existence of an evil psgor motive, a wicked or mischievous intent, or a
willful [sic], wanton, reckless or oppressive disregard to the rights of theifflailhmmerman
384 A.2dat640-41.“The determination of malice is exclusively for the factfindeBfierrod v.
McHugh 334 F. Supp. 3d 219, 255 (D.D.C. 2018) (quokty 491 F.3d at 504(internal

guotations omitted)).

27 The Court notes, moreover, that if there is any factual dispute concerning probable
cause, this is a question for the finder of fact at a later stage of litig&eesmith v. Tcker,
304 A.2d 303, 306 (D.C. 1973) (discussing probable cause as mixed question of law and fact,
while noting that, “[w]here the facts are not in dispute[,] the question of protaleis one of
law for determination by the court”). It would not be appropriate for the Courtdtveesny
such factual dispute by construing the factual allegations in Defendardsafiathe motion to
dismiss stageSeeW. Org. of Res.Councils 892F.3d at 1240.

34



Malice does not necessarily need to be shown diretlyeasonable factfinder c[an]
infer the existence of malice from the officers’ alleged disregard for thlareations offered by
[Plaintiff] at the scene and their alleged mistreatment of [Plaintiff] duringaéted his arrest.”
Creecy v. District of ColumbjdNo. 10-841, 2011 WL 1195780 at *7 (D.D.C. 2p1Eor
instance, th€reecycourt concluded that a reasonable factfinder could find malice where the
plaintiff had explained to the officers that he had not done anything wrong and did rtot resis
arrest, yet the officers threw him against the wall, dislocated his shoalgktightened his
handcuffs so tightly that he lost circulatiold. In short, he jury may infemalicefrom the
facts See Sherrqgd334 F. Supp. 3dt255. In additionmalice may be presumed from lack of
probable causeAmobij 755 F.3d at 993 [t is axiomatic that malice may be presumed from
the lack of probable causedee also Moorel02 F. Supp. 3dt 121 (citing Chapman v.
Anderson 3 F.2d 336, 339 (D.C. Cir. 1925Kalantar v. Lufthansa German Airline402 F.
Supp. 2d 130, 150 (D.D.C. 2005)

Here, there are at least two ways that a reasonable factfinder could intex@ibtged
facts to plausibly determine that the element of malice has been establisisgédaskhe Court
previously discussed, Mr. Turpin has pledthcts thatsupport his 81983xeessiveforceclaim.
Plaintiff alleges that Officers Rowley and Strange arrested him in acyplarty brutal and
callous manner” and “used unnecessary force against Mr. Turpin who was alneddgd.”
Second Am. Compl. T 31. Plaintiff furthstates that the officers “forcibly bgatbrutally

slammed’ “unnecessarily pounce[d]” on, and “brutally dragged” Mr. Turpin during his arrest.
Id. Mr. Turpin indicates that these actions caused him pain, eye and jaw injuriegjdase
and abrasios. Id. These factual allegations, which indicate that Defendants beat and slammed

Mr. Turpin, an elderly mangl., couldplausibly establish that Officers Rowley and Strahge
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“an oppressive disregard to the rights of the plaiftdinmerman384 A.2dat640-41. Such a
conclusion could support a finding of malice.

Moreover, even if application of potentially excessive force did not support thengleme
of malice, the factuallegations concerning this element of malicious prosecution do not merit
dismisal of the claim for another reasoAs explained above, Plaintiff has alleged facts that
plausibly indicate that Defendants lacked probable cause in arrestingfPf&inr. Turpin
states that he was charged with destroying property valued at $1,000 or morssiimg) r@rrest.
Second Am. Compl. 1 33. But the facts as Plaintiff has alleged them, taken to be true, do not
support either of those initial chargeSeed. 1 2621 (“Mr. Turpin, believing that he had a
right to enter the subject premises, did so afiief by gaining entry through the rear bedroom
window of the apartment. The re-entry of Mr. Turpin into his apartment was peaceful,
uneventful and was not witnessed by defendant Ray.”). And once tinesecond amended
complaint containgo suggestion that Plaintiff resisted arrest. A mere verbal refusal to leave the
apartment, without any physical resistance or attempt to flee, does not indat&&thtiff was
anything more than compliant with the officeld. {1 2#30. Because these factual allegations
are consistent with the conclusion that Defendants lacked probable causeotidsy forther

support that Plaintiff haglausibly established malice.

28 The Court reserves judgment concerniritether probable cause existebhis
determination is not necessary in ordecaaclude thatas previously discussed, Plaintiff has
plausiblyallegedlack of probable cause or to find that, as the Court just addrédaediff has
plausiblyallegedthe element of maliceThe following discussion of lack of probable cause
reinforces the Court’s conclusions that the malice element does not supportalisfriids
Turpin’s claim at this stage of litigation.
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iii. Special Injury

Defendants’ arguments concerning the fitiabutedelement of the claim, special injury,
fare no better Although Defendants assert that Plaintiff's égito plead “facts showing that he
sustained a special injury,” Def.’sTD 20, this contention overlooks the uncontested factual
allegation that Plaintiff was arrested, Second Am. Comp. 1 31-33. Under D.@rrkstis a
“special injury”in a maliciougprosecution claim.Joeckel v. Disabled American Veteran83
A.2d 1279, 1282 (D.C. 20083eeAmmerman384 A.2dat 641 (“[I] n order for a plaintiff to
prevail in an action for malicious prosecution in a civil suit, there must be andrtiestperson
or seizure of the property of the plaintiff, or other special injury sustd)nethus, Mr. Turpin
hassatisfiedthe special injury requirement.

Accordingly, because the pleading plausibly alleges facts that support éaeh of
challenged elements ofishcause of action, Mr. Turpin has made out a viable claim for relief.
c. Trespass

Mr. Turpin also brings a claim for trespass based on the factual alletzaioOfficers
Rowley and Strange unlawfully entered his apartment in the process ahgrhast. Second
Am. Compl. § 78.Defendant maketwo primaryarguments in support of their motion to

dismiss this claim. Firstinderscoring Mr. Turpin’s “unlawful” “entry into the property owner’s
property,”Defendants maintain that Plainttias not “plad[ed]facts showing that Officers
Rowley and Strange invaded or disruptedexislusivepossession of the propertyDefs! MTD

15 (emphasis in original) (citing Second Am. Comp&gcond, Defendants emphasize
Plaintiff's failure to allege any facts indicating that the officers intended $pdss on his

property. Id. In support of this point, Defendants contémat Plaintiff lacked a reasonable

expectation of privacy at the time that the officers entered the propesgytiag that it was
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reasonable for the officers to enter the premises to arrest him based 6prtieible cause to
believe Plaintiff had illgally destroyed the property to gain entryd. at 15-16, see alsdef.’s
Reply 7 (discussing Mr. Turpin’s lack of reasonable expectation of privabg ipremises).
Plaintiff responds by arguing that the expiration of the writ of restitution, arfdithee to evict

him before the deadline passed, gave him a “reasonable basis to expecttbssdssion and
occupancy of the premises . . . was secure.” Pl.’s Opp’'n 15. He further arguesxhatrivs a
“squatter” in the manner that Defendants gleaid., and that officers had no legal basis to enter
his apartmentvhen they “had reason to believe that the dispute was between a landlord and a
tenant,?%id. at16. Although ritherside’sargument is verpersuasivéecause botparties

rely primarily on constitutional law standards that do not directly address the elements of the
common law cause of actigior thereasons set forth below, the Court finds that Mr. Turpin has
notmade out a plausible claim for reli.

In the Dstrict of Columbiathe tort of trespass consists of “the intentional intrusion of a
person or thing upon property that invades and disrupts the owner’s exclusive possebaion of t
property.” Robinsorv. Farley, 264 F. Supp. 3d 154, 163 (D.D.C. 2017) (quoGagayV.

Liriano, 943 F. Supp. 2d 1, 2B(D.C. 2013) see alsaMlorganv. Barry, 12 FedApp'x. 1, 3

(D.C. Cir. 2000).Trespass has three elemerif§:an unauthorized entry (ii) onto the plaintiff's

29 Both parties use the term “squaftemowever, thisvord is of no legal significance and
the Court uses it here only because the parties do.

30 Defendants’ briefs in particular draw heavily from the Court’s discussi®aripin |,
which considered wheth&aintiff had a reasonable expectation of privacy at the time the
officers entered. 319 F. Supp. 199 (concluding that there was not a clearly establishe
reasonable expectation of privacy based on the facts as alégkruling on qualified immunity
grounds). Because this analysis (1) applied to a prior version of the complaint and (@doccu
in the context of a 8§ 1983 illegal entry claim that specifically assessed Foughdinent
protections, the points that this Court made concerning the potential lack of a reasonable
expectation of privacy do not speak directly to the resolution of the common law &tzept e
insofar as the same underlying facts are germane to both causes of action.
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property (iii) that interferes with the plaintiff's possessory interefiémocracyPartners v.
Project Veritas Action Fund85 F. Supp. 3d 109, 118 (D.D.C. 2018) (quo@uagincil on
Americanr-Islamic Relations Action Network, Inc. v. Gauba@3 F. Supp. 2d 311, 344 (D.D.C.
2011)) see alsarete, Inc. v. 1344 U. Street Ltd. P’si8F1 A.2d 480, 490 (D.C. 2005k
general, “[a]' possessry interestis defined agtlhe present right to control property, including
the right to exclude others, by a person who is not necessarily the ' 6w@eeenpeace, Inc. v.
Dow Chem. C9.97 A.3d 1053, 1060 (D.C. 2014) (quotiBtack s Law Dictionaryl203 (8th ed.
2004) (citing Fortune v. United State§70 A.2d 809, 811 (D.C. 1990)). Mere permission to
occupy or use property does not create a possessory interest; the operdétive iGuEs
individual’s ability to control and exclude others from using the propédy.

In this case, given Mr. Turpin’s statement that Officerg &ad Strange entered the
apartment to “accost[] him,” Second Am. Compl. { 30, the Court must determine whether tha
entry was unauthorized and whether Plaintiff had the requisite possessostsrt@igve rise to
a common law trespass clairithe Court begins with the question of Mr. Turpin’s possessory
interest, which the parties vigorously dispute, and which is central to Plaiok#im for relief
As set forth below, because a judgment of possession had been entered in favor of Mhd&ay a
time the officers entered the apartmévit, Turpin cannot establish tmequisite possessory
interest (exclusive possessida)bring a trespass claim

At the outset, the Court must contend with the fact tieptecise nature éflaintiff’s
possessory terest in the property is not crystal clear on the face of the pleading. On the one
hand,it appearghat Mr. Turpin’s name was not included on any formal lease agreement with
Mr. Ray. Second Am. Compl. 11 9—({ddicating that Plaintiff's longerm compnion was

listed on the leasgbefs! MTD 15. On the other hand, Mr. Turpin alleges that he had resided
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on the property for ten years and had paid rent for the eight most recent iyeaus any
objection from Mr. Ray. Second Am. Compl. 11 9-11. Mr. Ray did not object to Plaintiff's
occupancy until Mr. Ray decided to sell the apartment, which occurred nearipdotins after
the passing of Mr. Turpin’s long-term companion, Ms. Milds{[{ 1215, makingti plausible
that some sort denancyarrangemengxistedduring that time AccordGregoria 238 F. Supp.
3dat 54 discussing Special arrangemeénthat “sound[ed] very much like a landlotdnant
relationship” where defendant owned property, but plaintiff paid promissory note @ar{y)o
Young 752 A.2datl43(“[I] f [the paintiff] . . . had an oral agreement to occupy the apartment in
exchange for regular monthly rental payments asuyhjenant, a tenancy at sufferance would
arisd.]”). Itis based on these alleged facts that Plaintiff arthetshe had “possessory
interests” with whiclOfficers Rowley and Strangeterfered, “no matter how extensive said
interests were.” Pl.’s Opp’n 16.

But even assumingrguendahat Plaintiff had some sort of possessory interest in the
property, Defendants are correct in contending that Mr. Turpin has not allegetbfplaasibly
demonstrate thexclusivepossession that is required to make awéspasslaim in the District
of Columbia. SeeDefs! MTD 15. Under thestablishedaw of this jurisdiction, once a
judgment of possession has been entered, only the party in whose favor it is entered may
lawfully be in possession of the propertyill v. G.E. Capital Mortg. Servslnc., 859 A.2d
1055, 1057 (D.C. 2004)eecting former tenard claim that he was entitled to remain on
property after entry of judgment of possession against him, but before eviction by U.S.
Marshals)seeBrown v. Hornstein669 A.2d 139, 142 (D.C. 1996) (stating that, upon a
successful suitdr possession by a landlord, a tenant is “required to surrender possession

forthwith”). In this case, Plaintiff's pleading indicates that a writ of restitution had been
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approved by a landlord and tenant court on October 13, 2016. Second Am. Compl. § 16.
Although Mr. Turpin’s second amended complaint does not state outright that a judgment of
possession was entered against him, the public record of the lateflard-suit referenced in
the pleadingsee id 11 15-16, indicates that a judgment of possesameinst Plaintifivas
entered on August 25, 201€&elLandlord and Tenant Branddocket,Ray, Darnell v. Squatter L
& TC, Case No. 2016 LTB 017208. Upon the entry of this judgment, Plaintiff no longer had
exclusive possessiorsee Hill 859 A.2dat 1057 Brown 669 A.2dat142. Because Mr. Turpin
has pleadedo factsindicating thathe subsequently regained such possession, he cannot make
out a plausible claim for trespass.

Moreover, Plaintiff's arguments concerning the officers’ involvenadtetr the expiration
of the writ of restitutionseePl.’s Opp’n 15-16¢o not alter the impa of this central omission.
Relying onBridgeforth v. BronsonMr. Turpin asserts that Defendants’ conclusions that he was
a “squatter” and actions to remove him improperly “assum[ed] the role of the nduteaeby
defeat[ed] the purpose of the eviction law®l.’s Opp’n 16 (quoting 584 F. Supp. 2d at 115).
This argument is unpersuasive on its faeeause thBridgeforthcourt made this point in the
context of rejecting the officers’ qualified immunity argument, which has aorggon the
pending ommon law claim. But even if it were relevant here as a matter of law, the instant case
is distinct on the facts because trespass claim turns on the questiopasisessioafter entry
of a judgment of possession, and not the distinct question of eHadiendants’ actions in
removing Plaintiff from the property amounted to an unlawftittion3! In this context, given
Mr. Turpin’s failure to establish his exclusive possession of the property and hiseadmpls

inclusion of facts plausibly indidaig that Mr. Ray in fact had possession at the time that

31 The Court considers thiistinct claiminfra Section 1V.B.2.d.
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Plaintiff was removedrom the premises, his trespass claim does not pass muster. Accordingly,
for the reasons stated previously, the Court grants Defendants’ motion to dissnisaithi?
d. Wrongful Eviction

Mr. Turpin’s remaining state law claim is for wrongful eviction. Second Am. Cofffpl
59-69. Plaintiff argues thair. Rayillegally locked Plaintiffout of the apartment artdat
Defendants Rowley and StrangidedMr. Ray in effecting a wrongful evictiorPl.’s Opgn 14—
15. On Mr. Turpin’s accounklr. Ray“sought the assistance of the Metropoligatice to aid in
his eviction of the plaintiff from the premisesSecond Am. Compl. § 62. Plaintiff also
maintainsha Defendants were aware or should have been aware that, beodaadul
eviction had takeplace,they lacked authority to interfere in a landlord and tenant dispadite.

171 67~68. Defendantsounterthat Plaintiff was arrested for destruction of pmbpand was
accordingly,not wrongfully evicted.Defs! MTD 14. Defendants emphasize Mr. Turpin’s own
admission that he resorted to dSad#flpto enter the apartment aftetr. Raychanged the locks

and therefore maintain that Plaintiff waarrested for destruction of property and unlawful entry
and was criminally preecuted—not wrongfully evicted Defs.” Reply 6-7. For the following
reasons, Defendants’ arguments are unavailing.

In the District of Columbiato establish wrongful eviction, a tenant must prove that the
defendant “performed some act of a permanent character with the intention and effect of
depriving the tenant of the enjoyment of the demised premises or a part th&eagdrio, 238
F. Supp. 3dt 54 (quotingHinton v. Sealander Brokerage C817 A.2d 95, 101 (D.C. 2007)).

Selthelp evictions are prohibitedd. (quotingHinton, 917 A.2dat102). Thus, a landlord

32 Because, as described above, Plaintiff has not pleaded any facts supporting the
requisite possessory interest, the Court need not address the parties’ argomesrsng
Defendants’ intent or whether the entoythe apartment was otherwise unlawful.
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cannot evict a plaintiff without proper “court procés¥.oung 752 A.2d 138, 142 (D.C. 20Q0)

see Mendg 389 A.2d at 787 (“A tenant has a right not to have his or her possession interfered
with except bytawful process.”). The nature of an individual’'s possessory interest depends on
“the circumstances surrounding the use and occupancy of the propéoiyig 752 A.2d at

143. Factors for consideration in that determination include a lease agreempeayntieat of

rent and other conditions of occupancy between the pattiegciting Andersornv. William J.
Davis,Inc.,553 A.2d 648, 649 (D.C. 1989)). That said, a showing of full tenancy is not required
to survive a motion to dismiss$SeeGregorio, 238 F. Supp. 3d 3Mlitchell, 890 F. Supp. 2d at

108 (quotingSarete 871 A.2d at 483).

Here, Plaintiff alleges facts that plausibly establish that My. &a Defendantiled to
follow requiredprocedures to allow the U.S. Marshals to evict Plainf&écond Am. Compf]
64—65. Construing the facts in the light most favorable to Plairtii,landlord, Mr. Ray,
illegally utilized selfhelp by means giolice to effectuate Plaintiff’'s evictiomvhich isin direct
violation of D.C. law. SeeMendes 389 A.2dat 787 (‘{l] n this jurisdiction, the landlord’
common law right of selhelp has been abrogated, andldwgslatively created remedies for
reacquiing possession are exclusi)e*® As discussed above, on the facts as alleged, it is

plausible that Defendants arrested Mr. Turpin unlawfully and without probable daube.

33 Neither party addresses the legal implications of Mr. Turpin’s admitted sedf-bElp
to reenter the apartment after Mr. Ray allegedly changed the locks, andhaffedgment of
possession was entered but the writ of restitution had expired. Because tisehpadiaot
briefed the issue, and because the precise nature of Mr. Turpin’s possessa@tyimtees
property is contested, the Court reserves judgment concerning both the legalityRzfyld
alleged action to change the locks &md Turpin’s reentry. The Court notes, howevérat, as
previously discussed, Mr. Ray lawfully regained possession of the propdreytahe the
housing court entered the judgment of possession, such that Mr. Turpin no longer plausibly had
exclusive possession of the apartment.
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absence of probable cause to arrest Plaintiff for a criminal offense, the afficersl have
known to avoid involvement in a landlord-tenant dispute. The Department’simutac
acknowledges that officers should not become involved with landlord-tenant disputes because
doing so could effectuate an unlawful, self-help evictiSeelLandlord Self-k¢lp Evictions The
officers’ authority in such situations is lited to keeping the peacé&d. Because Officers
Rowley and Strange intended to and did in fact remove Plaintiff from the prenfisaghey
arrested him, Second Am. Compl. § 30-31, 33, 35, potentially without probable cause, their
actions contravened these regulations.

Furthermore, U.S. Marshals had not yet evicted Mr. Turpin at the time therd2eits
acted, and the writ of restitution had expiréd. 1 18-19. Because the eviction was not
executed before the writ expired, Plaintiff has plausibly alleged that pcopdrprocess was not
followed when Officers Rowley and Strange removed him from the preniisdendants’ bare
allegation that Plaintiff was a “squatter” does not disturb this anafysis the Court previously
discussed, Mr. Turpialleges that he lived at the apartment with Ms. Miles for ten years without
objection from Mr. Rayid. § 9, and paid rent for the eight most recent yédr§,11. After Ms.
Miles passed, Mr. Turpin claims that he continued to reside at the apartrtfenitwibjection
from Mr. Ray for an additional four months (implying that Mr. Turpin continued to pay. rent
Id. 111 12-13, 15. Plaintiff admits that his name was not on the formal lease agreédn&nd.

However, aking the facts and inferences i tight most favorable thr. Turpin,it is plausible

34 The Court recognizes that Defendants do not explicitly make this argument in the
wrongful eviction sections of their brief§eeDefs! MTD 14;Defs! Reply6. However, the
Court briefly addresses the issue of Plaintiff's possessory interestpnoperty in light of
Defendants’ argumentkat Plaintiff lacks possessory interéstughout their briefings and
given the relevance of these points to the elements of a wrongful eviction 8aare.g.Defs!
MTD 15-17.
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that he had some right to the property even if it is less than tebhanayse the “circumstances,”
including continued rental payments for an extended period of time without objection from M
Ray, plausibly suggest that Plaintiff made payments in exchange for ho&gagoung 752
A.2d at 143 Gregorio, 238 F. Supp. 3dt54 (“[T]he D.C. Court of Appeals has left open the
possibility that a cause of action for wrongful eviction may . . . be availabteitmizzidual who
has ‘something less than some sort of tenancy.” (qudtitapell, 890 F. Supp. 2dt 108)).

Accordingly, Plaintiff has pladedfactsthat plausibly indicate thadir. Turpin had some
right to the property and that Officer Rowley and Strange’s arrest ottifldeprived him of
those rights without proper process. The Court thus denies Defendants’ maliemigs Mr.
Turpin’s wrongful eviction claim.

V. CONCLUSION

For the foregoing reasons, the Court grants in part and denies Dgbandantsimotion
to dismiss the § 1983 claims of excessive force and substantive due process violatgyastand
in part and denies in padefendants’ motion to dismiss the state law claimddise arrest,
malicious prosecution, trespass, and wrongful eviction. An order consistent with this

Memorandum Opinion is separately and contemporaneously issued.

Dated: March 30, 2020 RUDOLPH CONTRERAS
United States District Judge
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