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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VIRGINIA JAMES,
Plaintiff,
V. Civil Action No. 20-0236(CKK)

UNITED STATES POSTAL SERVICE
Defendant.

MEMORANDUM OPINION
(August31, 2020)

This civil action arises out of alleged acts of negligence by the United StatesSeogied
(“USPS”). Now pending before the Court USPS’sMotion To Dismiss,Or Alternatively,For
Summary Judgment Defendant’s Motion”), ECF No3. Also pending before the Court is
Plaintiff's Motion To Remand, ECF No. 5. Upon consideration of ihefing, the relevant
authorities, and the record as a whbtee CourtDENIES Plaintiff's Motion to Remand and
GRANTS Defendant’s Motion. The Court herebRISMISSES Plaintiff's complaint
WITHOUT PREJUDICE.

I. BACKGROUND

Virginia James (“Plaintiff”) suffers from a disability and chronic stifseCompl. at 13,
6. On May 13, 2019Plaintiff wasexpecting a deliverpf medicationthatwas important to her
ongoing medical treatmeid pain managementd. at 1-2. According to Plaintiff, however,

this medication which included controlled substances and prescription opioids, never aiddved.

1 The Court’s consideration has focused on the following:
¢ Not. of Removal, ECF No. 1;
Compl., ECF No. 1-1;
Def.’s Mot. to Dismiss, or Alternatively, for Summ. J. (“Def.’s Mt.ECF No. 3;
Pl’s Mem. in Opp’n to Def.’s Mot. (“Pl.’'s Opp’n”), ECF No. 5;
Def.’s Reply, ECF No. 6; and
Pl.’s Resp. to Def.’s Mot., ECF No. 7.
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Nonetheless, Plaintiff receivednatification from USPS informing her that an individual at her
residence had, in faateceived and accepted the medicatideh. at 2. But Plaintiff alleges that
she is the only individual at her apartmevtio could have received the medicatimd that,
consequently, the USPS notification of receipt was fdtselnstead Plaintiff asserts that a USPS
carrier forged her signatute confirm delivery of the medication in questidd.

Following this failed delivery, Plaintiff filed a complaint with the USBfiice of Inspector
General Id. at 3. Plaintiff’'s written correspondence with USPS whensent to the Office of
Consumer Affairswhich subsequently informedlaintiff that a U®S carrier had admitted to the
forgeryand had feceived a postal disciplinary actidrd. at Attachment 1 (Letter from A. Porter).
Shortly thereafter,mJuly 31, 2019Plaintiff filed apro secivil action againstySPSin the Small
Claims and Conciliation Branch of the Superior Court of the District of Columliaat 1.
Therein, Plaintiff assestl claims of negligence, mail fraud, identity thedind forgeryagainst
USPSand sought a $10,000 judgmeid. at5-6.

The U.S. Attorney’s Officerepresenting USP$eceived a copy dPlaintiff’'s complaint
on January 23, 2020SeeNot. of Removal, § 1. On January 29, 2020, USPS removed the
complaint to this Court pursuant to 28 U.S.C. § 1442(aj&Ed. 15. Two days later, on January
31, 2020, USPS moved to dismiss Plaintiff's complaint, or, in the alternative, for symma
judgment. SeeDef.’s Mot. at 1-2. Of note, USP$novedunder Federal Rule of Civil Procedure
12(b)(1) to dismiss Plaintiff's complaint for lack of subjewtter jurisdiction.See idat 4-5. In
response, Plaintiff filed an opposition brief, which included a section entMetion to Not
Remove My Claini SeePl.’s Opp’n at 1. The Court will treathis submissioras amotion to

remand. Bothparties’motions are now ripe for the Court’s review.
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[I.  LEGAL STANDARD & DISCUSSION

Plaintiff's claims must depart just as thegve arrived. For the reasons set forth below,
the Court concludes that USPS properly removed this action to this Court, but that thiso@our
lacks the requisite subjegtatter jurisdictiorto adjudicate Plaintiff’'s claimsBecause the Court
lacks sulect matter jurisdiction, it need not (and, indeed, may not) proceed to the metiis of
case See Moms Against Mercury v. Food & Drug Admé83 F.3d 824, 826 (D.C. Cir. 2007).
Accordingly, the CourDENIES Plaintiff's motion to remand anGRANTS USPS’s motion to
dismiss. The Court herel3l SM1SSES this actionW/I THOUT PREJUDICE.

A. Removal

In her opposition brief, Plaintiff raises a “Motion to Not Remove My Claim.”sRdpp’n
at 1. Although Plaintiff doesat present anyraditionalobjections to removal therein, the Court
will still consider thepropriety ofUSPS’sremoval hereSeeTerrell v. Mr. Cooper Grp., IngNo.
CV 200496 (CKK), 2020 WL 4673420, at *2 (D.D.C. Aug. 12, 2028)nsidering gro se
plaintiff's motion to remand as a “threshold question”).

Removal was proper in this action. Plaintiff filed a civil action against Sé&®lot. of
Removal, 1142, andUSPS is an “agency” of the United Stat&geDolan v. UnitedStates Postal
Serv, 546 U.S. 481, 48384 (2006)(citing 39 U.S.C. 8§ 10kt seq). Consequently, USP®ay
remove “[a]civil action. . .that is commenced in a State dau .to the district court of the United
States for the district arttivision embracing the place wherein it is pendingg U.S.C. § 1442(a);
see alsdratley vUnited State®ostal Sery.953 F. Supp. 2d 270, 2¥23(D.D.C. 2013)finding
removalby USPSproper under § 1442(a))That is precisely what USPS did in this actidmen
it removed Plaintiff’'s complaint from the D.C. Superior Court to the United StatéscD@Sourt

for the District of Columbia.SeeNot. of Removal, 5. Moreover, there is no indication or
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argument from Plaintiff that this removal svdefective under the procedural guidelines set forth
in 28 U.S.C8 1446. Of notelJSPS’s removabf this action on January 29, 20@86curredwithin
thirty days ofboththe issuancef summons on January 7, 2020 dnel U.S. Attorney’s Office’s
receipt ¢ Plaintiff's complainton January 23, 202(BeeNot. Removal, Ex. Asee als®8 U.S.C.
§ 1446(b§1). Accordingly, the Court finds no defect in removal &NIES Plaintiff's motion
to remand.

B. Subject-Matter Jurisdiction

The Court will next considddSPSs motionto dismiss Plaintiff's complaint in its entirety
under Federal Rule of Civil Procedure 12(b){a),lack ofsubjectmatter jurisdiction.SeeDef.’s
Mot. at 4-5. “At the motion to dismiss stage, counseled comidas well apro secomplaints,
are to be construed with sufficient liberality to afford all possible @mfees favorable to the
pleader on allegations of fact.Settles vUnited State$?arole Comm’n 429 F.3d 1098, 1106
(D.C. Cir. 2005). Nonethelessyhen reviewing a motion to dismiss pursuant to Rule 12(b)(1),
[a] plaintiff['s] factual allegations in the complaint . . . will bear closeusiy in resolving a
12(b)(1) motion than in resolving 2 (b)(6) motion for failure to state a claimWright v. Foreign
Serv. Grievance Bd503 F. Supp. 2d 163, 170 (D.D.C. 20Qnernal quotations and citations
omitted) Moreover, itremains the plaintiff's burden to prove subjeatter jurisdiction by a
preponderance of the evidence, andoart must dismiss a casehere suchsubject matter
jurisdictionis lacking Am. Farm Bureau v. United States Envtl. Prot. Aget@iF. Supp. 2d
84, 90 (D.D.C. 2000).

Here, USP$vokesthe doctrine of “derivative jurisdictiortd challenge the subject matter
jurisdiction of the Court.SeeDef.’s Mot. at 45. This doctrine traces its heritage to ttear

century’s old pronouncement of the Supreme Court thdte'jijrisdiction of thedderal court on
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removal is, in a limited sense, a derivative jurisdictiohambert Run Coal Co. v. Baltimore &
O.R. Co, 258 U.S. 377, 3821922). Applying this principle, federal courts have found thatf“[i]
a State court lacks subject matter jurisdictover a suit, théederal court likewise lacks
jurisdiction over the suit upon removalMerkulov v. United States Park Poljcé F. Supp. 3d
126, 129 (D.D.C. 2014). Put otherwise, in the context of removal, a fexendbcquires‘the
jurisdiction of the state court from which the case originated. (quoting Cofield v. United
States64 F.Supp.3d 206, 214D.D.C. 2014). If the state court had no subject matter jurisdiction
over the casdhenthere is no jurisdiction for the fedal court tcacquireupon its removat-even

if the federal court would have possessed original jurisdiction over the madter been filed
therein the first place.SeeMerkuloy, 75 F. Supp. 3d at 129 (quotihgmbert Run Coal Cp258
U.S.at382.

Therefore, m applying this doctrine, the Court mwsk ‘whether, prior to removal, the
Superior Court for the District of Columbia had jurisdiction of the subject nattdrthe parties.
Cofield 64 F. Supp. 3d at 2X4guotation omitted).In this case, th®.C. Superior Court did not
Plaintiff's complaintseeks money damages from USiSredress faalleged acts ofiegligence
and frauccarried out bya USPS employeeSeeCompl. at +6. Such claims fall under the Federal
Tort Claims A¢ (“FTCA”), see28 U.S.C. § 1346vhich providesthe only possibl&asis for the
recovery ofdamages “against a federal agency for certain torts committed by fedetayees’
Epps v. United Statestty. Gen, 575 F. Supp. 2d 232, 238 (D.D.Z008) see alsdolan, 546
U.S. at 484 (citing 39 U.S.C. § 409(c))Because the FTCA endows federal district courts with
exclusive jurisdiction over claims thereunder, the D.C. Superior Court could not hawefed s
matterjurisdiction over Plaintiff's claims.SeeMerkuloy, 75 F. Supp. 3d at 130. Consequently,

this Gourt now lacks subject matter jurisdiction, as there wasiobjurisdictionto “derive” from



Case 1:20-cv-00236-CKK Document 9 Filed 08/31/20 Page 6 of 7

the D.C. Superior Coudponthe removabf this action See id.The Court must dismiss Plaintiff’s
claim accordingly.SeeFeD. R.Civ. P.12(b)(1).

It does not go unnoticed, howevénat the derivative jurisdictiondoctrinein this case
creates something of a parad®aintiff, proceedingpro se filed a civil action against USPS after
receiving confirmation that enail carrier forged her signature e deliveringher medication.
SeeCompl. at £2. USPSthenremoved this actioto federal courtnotifying Plaintiff that this
Court had original jurisdiction over her claimSeeNot. of Removal, §1-4%. But only two days
later, USPSmoved todismissthe case-the samecaseit had just removed-for lack of subject
matter jurisdiction SeeDef.’s Mot. at 5. And in that very same motion, USH#$& made clear
that Plaintiff, in fact, could assert her claimenly in a federal forumafter all Seeid.
Understandably, prior courts have commented critically upori‘kind of legal tour de force’
Merkuloy 75 F. Supp. 3d at 130 (quotiMgashington v. Am_eague of Professional Baseball
Clubs 460 F.2d 654, 658 (9th Cir. 1972)

Nonetheless, the doctrine of derivative jurisdiction peraistisapplies here with full effect
While Congress has eliminated the doctrine in cases involving removal under 28 U.S.C.ig 1441,
has made no sudmhangdor removal under § 1442(apee Mekuloy, 75 F. Supp. 3dt 130 (citing
28 U.S.C. 8§ 1441(f)). Accordingly, courts in this jurisdiction, and throughout the country,
consistently find thathe derivative jurisdiction doctrineompels thalismisal of FTCA claims
removed under 28 U.S.C. § 1442(&ge, e.gJohnson v. D.C. Metro Transit Autl239 F. Supp.
3d 293, 296 (D.D.C. 201 (dlismissing FTCA claim removed from D.C. Superior Court for lack
of subject matter jurisdictionfzarmer v. Disability Program ManageNo.19-CV-01731 (TNM),
2020 WL 2571521, at *2 (D.D.C. May 21, 20Z8ame). Plaintiff's FTCA claims musineet the

same fate.
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[11.  CONCLUSION

For the reasons set forth above, the CDU8M | SSES Plaintiff's complaint under Federal
Rule of Civil Procedure 12(b)(1) for lack of subject matter jurisdiction. The Courg\resywvill
dismiss the complaint/I THOUT PREJUDICE, whichallows Plaintiff to re-file her complaiib
in a court of competent jurisdiction with the benefit of the explanation provided in this
Memorandum Opinion.

An appropriate Order accompanies this Memorandum Opinion.
Date: August31, 2020

/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge




