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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JERMAINE WOODS
Plaintiff,
V.

DISTRICT OF COLUMBIA and DANIEL
LEO

Defendang.

Civil Action No. 20-0782(CKK)

MEMORANDUM OPINION
(November 2, 2020)

Now before the Court is the Motion to Dismiss, or in diternative, for Summary
Judgment (the “Motion”)seeECF No. 6, of Officer Daniel Leo and the District of Columbia
(collectively, “Defendants”).Upon consideration of theriefing, the relevant authorities, and the
record as a wholéthe Courtwill GRANT Defendarg’ Motion andDI SM 1SS Plaintiff's claims
see ECF No. 11, against both the District of Columbia and Officer L& THOUT
PREJUDICE.

First, the Court dismisses Plaintiffs common law claims against the District of Columbia
in Counts | and Il of the Complaint because Plaintiff has not demonstrated compligntieew
notice requirements of D.C. Code §3@9. In addition, the Court mudismissall of Plaintiff's
claims against the District of Columbia, including his claim for municipal liability uAgéy.S.C.

§ 1983, for failure to state a claim upon which relief can be graigedr-ed. R. Civ. P. 12(b)(6).

Next, the Court also dmisseseachof Plaintiff's claimsagainst Officer Lepin his individual

1 The Court’s consideration has focused on the following:
e Compl., ECF No. 1-1;
o Defs.” Mem. of P&A in Supp. of Defs.” Mot. to Dismiss or fBartial Summ. J. (“Defs.” Mot.”),
ECF No. 6;

e Pl.’s Opp’'n to Defs.” Mot. (“Pl.’s Opp'n”), ECF No. 9;
e Defs.’ Reply, ECF No. 10.
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capacity under Federal Rule of Civil Procedure 12(b)(6) for failure to stateim clpon which
relief can be grantedFinally, Plaintiff purports to sue Officer Leo in his fafial” capacity.
Compl. T 5. But theswfficial capacity claims against Officer Leare duplicative of the claims
Plaintiff asserts against the District of Columb&eeViack v. Aspen of DC, In248 F. Supp. 3d
215, 218 (D.D.C. 2017) (citingentucky v. Graham73 U.S. 159, 167 n.14 (1985)). As such,
the Cout will treat these “official capacity” claims against Officer Leo in the same mamer
Plaintiff's claims against the District of Columabwhich the Court dismissd®erein See Harris
v. Bowsey 404 F. Supp. 3d 190, 19%6 (D.D.C. 2019)aff'd, No. 195246, 2020 WL 873558
(D.C. Cir. Feb. 14, 2020%;otton v. District of Columbiad21 F. Supp. 2d 83, 86 (D.D.C. 2006).
I. BACKGROUND

On January 18, 2017, an gaftity policeofficer with the Metropolitan Police Department
(“MPD”) of Washington, D.C. reportedthat thedriver of a vehicle(the “Suspect”)at the
intersection of 3rd and U Streets, Northeast, had fired multiple gun shbesanea. Compl. 7.
Sometime thereaftethe Suspecpicked upMr. Jermaine Woods (“Plaintiff’)n his vehicleand
“attempted to drive [Plaintiff] to his honield. § 9. When the Suspect picked Plaintiff up, Plaintiff
was allegedly unaware of the Suspect’s involvement in the prior shooSag id. Also
unbeknownst to Plaintiff, the offuty MPD officerwho had observedhe earlier shooting
provided a description of tHeuspect and higehicleto fellow MPD officers See idf 8. These
MPD officers including Officer Daniel Leo, were then able tolocaie the Suspect’svehicle
“operating in the area of the 300 block of W Street, Northwaast’ followthe Suspect until he
arrived atPlaintiff's hou. Id. 11 8-10.

When theSuspect arriveat Plaintiff’'s housethe MPD officers pulled their police vehicle
in behind the Suspect’s cdd. 110. Then asPlaintiff exited the Suspecttar andbegan to walk

towards the gate behind his housee d., Officer Leo allegedly exitedhe police vehicleand
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“instantly began to fire his service weapon at Plaintiff without uttering a swgitd,” id. § 11.
Concerned for his life, Plaintiff “immediately dropped to the ground and attdrigpt@awl under

a nearby van for safety.Id. § 12. OfficerLeo, howeverallegedlycontinued to fire his service
weapon at Plaintiffthough Plaintiff does not allege that he was injured during this gunéiré.
13. Officer Leo then proceeded to arr@sintiff, handcuff him, and place him in the back of the
MPD police vehicle for “several hours.ld. f 14-15. Thereafter,Plaintiff “was taken to
Providence Hospital to treat physical injuries attributed to his arr&kty 15. He was released
from police custody and the hospital thiat same dayld.

Plaintiff has “proclaimed his innocence and sought explanations for [OffeaEs]Lviolent
actions.” Id. 1 16. On January 14, 2020, Plaintiff filed a civil action in the Superior Caftttie
District of Columbia assertinpree claims against both Officer Leo and the District of Colambi
SeegenerallyCompl., ECF No. 41. Defendants, however, removed Plaintiff's action to this
Court, seeNot. of Removal, ECF No. 1, at-3 and subsequegtimoved to dismiss Plaintiff’s
action in its entiretyunder Rule 12(b)(6) or, in the alternative, under Rule 56. The briefing on
Defendants’ Motion has closed and the Motion is now ripe for this Court’s review.

II.  LEGAL STANDARD

Pursuant to Federal Rule of Civil Procedure 12(b)(6), a party may move to dismiss a
complaint on the grounds that it “fail[s] to state a claim upon which relief cgnamted.” Fed.

R. Civ. P. 12(b)(6).“[A] complaint [does not] suffice if it tenders aked assertion[s]” devoid of
‘further factual enhancement.”’Ashcroft v. Igbgl 556 U.S. 662, 67&009) (quotingBell Atl.
Corp. v. Twombly550 U.S. 544, 55{2007)). Rather, a complaint must contain sufficient factual
allegations that, if accepted as true, “state a claim to relief that is plausitddae.” Twombly

550 U.S. at 570.“A claim has facial plausibility when the plaintiff pleads factual content that
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allows the court to draw the reasonable inference that the defendanteddrathe misconduct
alleged: Igbal, 556 U.S. at 678. Courts “do not accept as true, however, the plaitgil
conclusions or inferences that are unsupported by the facts dlleBatls Corp. v. Comm. on
Foreign Inv. in U.S.758 F.3d 296, 315 (D.C. Cir. 2014).
1. DISCUSSION

In his Complaint, Plaintiff asserts three distinct clainis) Negligent Infliction of
Emotional Distress, (2) Negligent Training and Supervision, anar(®xcessive Forcelaim
under 42J.S.C. § 1983SeeCompl. 11 2237. Plainiff asserts each claim against btik District
of Columbia andfficer Leq in his individual capacity. For the reasons set forth herein, the Court
will DISMISS each claimagainst the District of Columbia and Officer L& THOUT
PREJUDICE.
A. Section 12-309 Notice

In Counts | and Il of the Complaint, Plaintdéeks damagédsom the District of Columbia
undercommon law claims foNegligent Infliction of Emotional DistresndNegligent Training
and Supervision.SeeCompl. 1 2228. As a threshold mattehd Court must dismisthese
common law claim&gainst the District of ColumbiaecausdPlaintiff failed “to provide proper
notice of those claims pursuant to D@»de § 12309” Martin v. District of Columbia720 F.
Supp. 2d 19, 24 (D.D.C. 2010)Specifically, 8 12809 provides that “an action may not be
maintained against the District of Columbia for unliquidated damages to personentyuopess,
within six months aftethe injury or damage was sustained, the claimant, his agent, or attorney has
given notice in writing to the Mayor of the District of Columbia of the approximate piaee,
cause, and circumstances of the injury or damiageC. Code § 12309@a). Compliance with §

12-309 is“mandatory as a prerequisttefiling suit against the Distri¢t Hubbard v. Chidel790
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A.2d 558, 57172 (D.C. 2002)(quotation omitted), and unless a plaintigndonstrates such
compliance his “suit against the District is properly dismisgeistrict of Columbia v. Arnold
& Porter, 756 A.2d 427, 436 (D.C. 2000) (quotation omitted).

Plaintiff advances multiple arguments regarding 8092 notice none of which is availing.
As an initial matter, Plaintiff’'s Complaint offers no more than theatosory allegation that “the
District of Columbia was given notice of this potential claim consistent with D.G: €4@309.”
Compl. § 2 n.1. The Complaint, however, provides no factual allegations about when this notice
was given, let alone that thetice was properly given to the District of Columbia within six
months of Plaintiff's alleged injury on January 18, 201SeeCompl. {1 7. Neither does the
Complaint offer factual allegations regardiilmgvhom Plaintiff provided the notice, or even what
the contents of the notice wel€f. Igbal, 556 U.Sat678 As such, there are no factual allegations
in the Complaint from which the Court could plausibly infer that PlainpfoVide[d] written
notice of the approximate time, place, cause, and citamoss ofhis] injury or damage to the
Mayor of the District of Columbid&in compliance with § 12-309Martin, 720 F. Supp. 2dt 24.
This deficiency alone requires thesmissal of Plaintiff's common law claims against the District
of Columbia. See idat 25 n.6 (dismissing common law claims under Rule 12(b)(6) for failure to
providenotice under § 1:309);Nutt v. District of Columbi&ov’t, No. CV 193220 (ABJ), 2020
WL 4597100, at3-5 (D.D.C. Aug. 11, 202Qdismissing common law claims against the District
of Columbia wherethe complaint fafled] to allege any facts to show that plaintiff complied with
the notice requiremehof § 12-309).

Plaintiff attempts to remedy this deficiency by arguing in his opposition &kiating
policereports provide enough notice.” Pl.’s Opp’'n at 11. The police reports Plaintiffrreéste

however, do not provide the District of Columbia with adeggql8 12309 notice of his common
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law claims? In general, a plaintiff may rely upon a police report for purposes of notigel, s
309 provides that “[a] report in writing by the Metropolitan Police Department, ulategourse
of duty, is a sufficienhotice under this sectionD.C. Code§ 12-309@). “But the mere existence
of a police report does not necessarily mean that the District has receiwguketbédctual notice
which 8§ 12309 contemplates.Patrick v. District of Columbial26 F. Supp. 3d 132, 186.D.C.

2015)(quotation omitted). Instead, the police report still “must contain information taneo
place, cause and circumstances of injury or damage with at least the same degree afyspecifi
required of a written noticé. Id. at 136-37 (quoing Washington v. District of Columhi&29

A.2d 1362, 1367 n.1{D.C. 1981). Accordingly, “[tlhe proper inquiry is whether the District
should have anticipated, as a consequence of receiving the police reports, that ecbynihia
plaintiff would be forthcoming. Harris, 404 F. Supp. 3d at 199 (quotation omitted).

Here, the operative MPD public incident report describing the January 18, 2017 events
referenced in the Complaint does not even mention PlainB#eDefs.” Mot., Ex. 2 (Public
IncidentRpt.), at § Compl.  #21. To the contrary, this MPD report focuses entirely on the
Suspect’s acts of shooting, his reckless driving, and his ultimate aB8esDefs.” Mot., Ex. 2
(Public Incident Rpt.), at 6. The public incident report does natitbesPlaintiff's arrest or Officer
Leo’s alleged decision to fire multiple rounds at Plaintiff without warning, fastential to

Plaintiff's present claims against the District of Columb&ee id. Compl. 11 913. Relatedly,

the MPD Use of Force Ingent Report (“UFIR”) addressing the January 18, 2017 events also fails

2The Complaint refers to the District of Columbia’s failure to inggdé and report the events surrounding
Plaintiff's arrest. SeeCompl. § 33. The Court will, therefqreake judicial notice of the attachpdlice
reports without converting this motion into a motion for summary judgnfee¢Martin, 720 F. Supp. 2d
at 25 n.6 (“Although the police report was not attached to the complagntCaolirt will treat it as
incomporated therein . . . and therefore declines to convert defendant’'s motion tesdsmismotion for
summary judgment.”Harris, 404 F. Supp. 3dt 199 n.6(taking judicial notice of police report attached
to the Districtsmotionto dismis3. Moreover, the Court rests its dismiss@lPlaintiff' s claimson the
Complaint’s facial pleading deficiencies, described herein.

6
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to provide any notice of Plaintiff's present claims against the District ofndlmlu SeeDefs.’
Reply, Ex. 1 (UFIR), at 3. Indeed, the UFIR describes how an MPD officer named &R0
fired gun shots at the driver of a Mercedes Benz, while that individual remained in tiSeead.
The report says nothing about Officer Leo firing gun shots at the passengewehitie, after
the passenger exited onto the stre®ee id. Compl. ] #14. Together, these reports fall well
short of providing the District of Columbia with noticktbe cause or circumstances of the claims
Plaintiff now assertsSeePatrick, 126 F. Supp. 3dt136.

Plaintiff, instead, directs the Court to aMPD Form P4109, dated January 18017
Pl.’s Opp’n at 11see alscPl.’s Opp’n, Ex. 1 (Arrestee Report)Vhile this “Information to the
Arrestee Released without Chargeport does identify Plaintiff and Officer Leo, it still provides
no detail about the circumstances of Plaintiff's aroeghe cause of his alleged injur$geePl.’s
Opp’n, Ex. 1 (Arrestee Report In fact, this MPD Form F109 provides no description of
Plaintiff's arrest at all, let alone facts about Officer Leo’s alleged usesofifeiarm against
Plaintiff. See id. As such, this report also falls short of providing the District of Columiila
reasonable notice of Plaintifffresentlaims. See Washingtod29 A.2d at 136&Harris, 404 F.
Supp. 3dat 200 (“[T] he Harris arrest report does not even suggest that the police injured him,
much less that the officéractions were not legally justifiefdl. For these reasons, the Court finds
that Plaintiff has failed to provide adequate notice of his commoaol&ms under § 1:309. This
shortcoming supplies an independeasis for the dismissal ¢fiosecommon law claims agaihs
the District of Columbia in Counts | and Il of the Complaint.
B. Plaintiff Has Not Alleged A Plausible Claim For Relief Against Either Defendant

In addition to the notice deficiency under D.C. Code 8302, Plaintiff's claimsfail

because Plaintiff hasot presentegblausiblefactual allegations to support them under the pleading
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standard set fortim TwomblyandIgbal. SeeAshcroft v. Igbal556 U.S. 662, 67€009) (quoting
Bell Atl. Corp. v. Twomb]y550 U.S. 544, 5572007)). Under Rule 12(b)(6),hese facial
deficiencies merit thendependentismissal of eacbf Plaintiff's claims against both the District
of Columbia and Officer Leo, in his individual capacity.

1. Section 1983 Claim for Excessive Force

In Count Il of the Complaint, Plaintiff asserts a 8 1983 claim for excessive foiks.
outlined abovethis excessive force claimerivesfrom Officer Leo’s alleged decision to fire
multiple rounds at Plaintiff on January 18, 2017, without warnBgeCompl. 1 #13. Plaintiff
attempts tdoring this§ 1983 claimdirectly againstOfficer Leq in his individual capacityand
also againsthe District of Columbiaunder a theory of municipal liabilitySeeCompl. 1 29-37;
Pl.’s Opp’n at 5. The Court will address each claim in turn.

a. Excessive Force Claim Against Officer Leo

Plaintiff's allegatiorthatOfficer Leo“instantly began tére his service weapon at Plaintiff
without uttering a single words seriousCompl. § 11. And such factual allegations are accepted
as true at the pleading staggeeOwens v. BNP Paribas, S,897 F.3d 266, 272 (D.C. Cir. 2018)
Nonetheless, Defelants have identified a threshold pleading deficiency in Plaintiff's § 1988 cla
against Officer Leo, which meri@ttention. Specifically, Defendants point out that Plaintiff's
formal 8 1983 claim in Count Il of the Complaint pertaimshe municipaliability of the District
of Columbia and not to Officer Leo himselgeeDefs.” Mot. at 1920; Compl. 1 2837. As a
matter of technical pleading, a plaintiff should provide separate statenfedistinct claims
against individual defendantsSeeOnyewuchi v. Gonzalge267 F.R.D. 417, 422 (D.D.C. 2010)
(citing 5A Charles A. Wright & Arthur R. Miller, FED. PRAC. & PROC. § 1324Relatedly,

“[a]n individual count must contain a plausible recitation of enough facts to suppdrice v.
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District of Columbia774 F. Supp. 2d 25, 33 (D.D.C. 201 Blaintiff, howeverhas not provided
suchan individual counhere to support & 1983 claim again$fficer Leo. SeeCompl. 11 29
37. Such a technical deficienchiowevermay be remediedBecause the Court will dismiss the
Complaint without prejudice, Plaintifhay rectify this pleading deficiency in a futueenended
complaint, setting forth any claims specific to Officer Leo in sepamtets, as appropriate.
b. Excessive Force Claim Against The District of Columbia

Plaintiff also asserts his 8 1983 claiimectly against the District of Columbi&eeCompl.
11 29-37. A municipality like the District of Columbiahowever,"is liable under § 1983 only
when the municipality itself causes the constitutional violation at issuane v. District of
Columbig 887 F.3d 480, 487 (D.C. Cir. 201@jting City of Canton v. Harris489 U.S. 378, 385
(1989). “[1] n considering whether a plaintiff has stated a claim for municipal liability,istwect
court must conduct a twstep inquiry. Baker v.District of Columbia 326 F.3d 1302, 1306 (D.C.
Cir. 2003). fFirst, the court must determine whether the complaint states a claim for aafgedic
constitutional violatiofi and second, tte court must determine whether the complaint states a
claim that acustom or policy of the municipality caused the violatiold. When considering the
second prong of this analysis, courtsetermine whether the plaintiff has alleged . that a
municipal policy was the moving force behind the constitutional violdtiold. (quotations
omitted). In so doing,‘[t]here are four basic categories of municipal action a plaintiff may rely
on to establish municipal liability: (1) express municipal policy; (2) adoption byiaipah
policymakers; (3) custom or usage; and iberate indifference.” Hunter v. District of
Columbig 824 F.Supp2d 125, 133 (D.D.CQ2011) (citingMonell v. New York City Dept. of Social
Services436 U.S. 658690-94 (1978) see alsdBrown v. District of Columbigs14 F.3d 1279,

1283(D.C. Cir. 2008).
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The Complaint does not adequately plead municipal lialifiger thiSramework As an
initial matter,the Complaint fails to plausibly allege that agwplicit municipal policy caused
Plaintiff's alleged constitutional injuryThe Complaintdoes alleg¢hat “[a]t all times referenced
herein certain policies, customs, and procedures were in place which goverriethghef a
service weapon and Defendant Leo&e of excessive forcerhich require reasonable diligence,
justifications and announcement prior to the discharge of a service weapon.” CompB§t17.
the Complaint makes clearthat “Defendant Leodid not follow these policies, customs, or
procedures” wheallegedy firing at Plaintiff on January 18, 201Td. § 18(emphasis adde3ee
also id. 23 On their face, these allegatiomglicate thatOfficer Leo’s actionsimproperly
deviatedrom official MPD policy. This is quite contrary to a plausible allegation thabxaoticit
MPD policy caused, or was the “moving force,” behind Officer Leo’s decision thiSrereapon
at Plaintiffwithout warning.Baker, 326 F.3dat 1306.

Relatedly,Plaintiff has no alleged that his injury was caused lii€' action of a policy
maker within the governmeiit Id. Understandably, the Complaint does not allege that Officer
Leo himself was an official policymaker for the District of Columbia. At mitst, Complaint
alleges “upon information or belief” that “supervisorial officers werehenscene” at the time of
theshooting and “failed to take any actions to protect Plaintiff's rights.” Compl. I 21th&nat
is no factual detail praded in the Complaint to plausibly allege that these unidentified
“supervisorial” officers, or any other MPD personngeére, in fat, “authorized policymakés]”
whose actions constituted official policy for the District of Columkiavangelou v. District of
Columbig 901 F. Supp. 2d 159, 169 (D.D.C. 20{@yotingBd. of Cty. Comm’rs. Brown 520
U.S. 397418 (1997))see alsdyrd v. District of Columbia807 F. Supp. 2d 37, 75 (D.D.C. 2011)

(“These cases crystallize the rule that authority to make municipal policyastti@ity to make

10
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final policy specific to the tortious condudt. As such, the Complaint doestrplausibly allege
thatanyexplicit policy or policymaker of the District of Columbia was responsible fantffs
allegedinjury.

Instead, the Complaint appears to foaus the existence ofeither an informal MPD
“custom or usage that sanctioned Officer Leo’s shootingr, alternatively,the District of
Columbigs “deliberateindifference”towardssuch actions.See Baker326 F.3dat 1306. Both
approaches, however, fall shofirst, b adequately establisin informal“customor usagé, a
plaintiff “must allege ‘concentrated, fully packed, precisely delineated scenariososhat an
unconstitutional policy or custom existsPage v. Mancus®99 F. Supp. 2d 269, 284 (D.D.C.
2013) (quotingParker v. District of Columbia850 F.2d 708, 712 (D.C. Cir. 1988))To clear
this high hurdle, plaintiffs ordinarily couch ‘custom or practice’ liability dregations of
‘practices so persistent and widespread as to practically have the force ofNéamcuso 999 F.
Supp. 2dat 284 (quotingConnick v. Thompsen63 U.S. 5161 (2011). Here Plaintiff alleges
that “Defendant Leo’s unconstitutional use of force . . . was carried out pursuant tryapaitern
of practice, or custom, whether formal or inf@l, which violates the constitutional rights of
persons situated such as the Plaintiff . . . 7 Comb.{Yet, the Complainprovidesno detail
whatsoeveregardinganypast practices within MPEhatcould plausibly support the existermie
the informal “custont Plaintiff invokes This isplainly insufficientto plausibly allege that the
District of Columbia itseltausedPlaintiff's purported constitutional injuyhrough some “custom
or usageé in effect at the time of Officer Leo’s actionSeeMancusg 999 F. Supp. 2dt 284.

Similarly, the Complaint fails to adequately allege that the District of Colusnbia
“deliberate indifferencé caused Plaintiff’'s injury. Baker 326 F.3dat 1306 “Deliberate

indifference is a‘stringent standard,which requires that the municipality havectual or

11
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constructive noticeof the risk that its employees will violate constitutional rightsicComb v.
Ross 202 F. Supp. 3d 11, 17 (D.D.C. 201uotingConnick 563 U.S. at 61 The Complaint

however, snply alleges that the District of Columbia breached its dytyimproperly training,

authorizing, encouraging or directing officers on proper use of force, faiingvestigate
allegations bexcessive force, and failing to discipline officers for violations of poligeactices
and customs related to excessive force.” CompB.{ Thisform of conclusory “failure to train
and superviseallegation says nothingt allabout ‘a pattern of similar constitutional violatichs
that would have placed the District of Columbia on notice of thehaOfficer Leo might violate
Plaintiff's constitutional rightsn the manner allegedMancusg 999 F. Supp. 2dt 283. Such

allegationgdo not plausibly show “deliberate indifferenagider theTwomblyandigbal pleading

standard SeeRalls Corp, 758 F.3dcat315; Mancus9 999 F. Supp. 2d at 284.

Nor does Plaintiff’'s allegation that the District of Columbia fadl to investigateor
discipline Officer Leoand his fellow MPD officers for their involvement in Plaintiffigjury
establish “deliberate indifferenceSeeCompl. I 34.As a threshold matter, a singular arste of
alleged wrongdoingdike Officer Leo’s shooting heras generally insufficienplace the District
of Columbia on notice of a flawed training or supervisory poliSgeConnick 563 U.S.at 62.
More fundamentallyhowever,the Complainbffers no factual basis for the proposition ttet
District of Columbia’s alleged failure to disciplitoe superviseén this case was itself the cause of
Plaintiff's preseninjury. SeeMancus 999 F. Supp. 2dt 283-84. Indeed, this assertion would
face a chronological impediment, as sheotingoy Officer Leoat issuanowcould not have placed
the District ofColumbia on notice of such a ribkforethatactionoccurred.Cf. McComb 202 F.
Supp. 3d at 17-18 (finding plausible allegations of deliberate indifference ba'sadexiensive

history of complaints involving similar conduct in the 33 morghier to the incident involving

12
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plaintiff’) (emphasis added)In sum, the Complaint offers no specific factual allegations to
plausibly allege that the District of Columbia was deliberately indifferent to ti@rpaof
wrongdoing, which itself caused Plaintiff's alleged injury in this case. s#h, Plaintiff has
presented no plausible method in his Complaint by which to atg§td983 clainfor municipal
liability against the District of Columbia.

2. Negligent Training and Supervision

In Count Il of the Complaint, Plaintiff asserts a negligent training andrgigmon claim
“jointly and severally” against Officer Leo and the District of ColumidtseeCompl. 1 2628.
To state a claim for negligent training and supervision, a plaintiff must showhéhdefendant
knew or should have known that its employee behaveddangerous or otherwise incompetent
manner, and that the defendant, having such knowledge, failed to adequately supervise or train the
employee. District of Columbia v. Tulin994 A.2d 788, 794 (D.C. 201(0ee also Harvey v.
Kascq 109 F. Supp. 3d 173, 179 (D.D.C. 2015). Moreover, the plaintiff must show that the
employer’s failure to train or supervise was the proximate cause of the ilpggd Clark v.
Computer Sci. Corp958 F. Supp. 2d 208, 214 (D.D.C. 2013).

To start the Complainthas not alleged any facts that could plausibly state such a claim
against Officer Leo.This is understandabl@fficer Leo is, himself, the employdeatthe District
of Columbiaallegedly failed to train and supervis&eeCompl. § 19. Defendants identify this
anomaly in their MotionseeDefs.” Mot. at 19, and Plaintiff’'s opposition provides no response.
In fact, Plaintiff appearto clarify in his oppositio that his negliget training andsupervision
claim applies only to the District of Columbi&eePl.’s Opp’n at 5. For these reasons, the Court
finds that the Complaindoes not stata plausible claim for negligemtaining and supervision

against Officer Leo.

13
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Neither,however, does the Complaint state a plausible negligent tradnisgpervision
claim against the District of Columbi#s discussedPlaintiff's allegations regarding the District
of Columbia’s failure to train or supereiare entirely conclusorySeeCompl. 11 1921. These
allegations merely state that the District of Columbia failed to train and sup@fiiser Leo,
without providing“any facts regarding the District of Columbia’s knowledge that one of its
officers woud allegedly use excessive force in . . . a single incident, or that other officeld
fail to intercede.”Harvey, 109 F. Supp. 3dt179. In fact, Plaintiff's specific claim for negligent
training and supervision in Count Il of the Complaint does awan mention the District of
Columbiaoutside of the demand for judgmeherein SeeCompl. 1 2628;Rice 774 F. Supp.
2d at 33 (“An individual count must contain a plausible recitation of enough facts to support it.”)
Defendants expressly raise skepleading deficiencies in their MotiseeDefs.” Mot. at 17 put
Plaintiff provides naclearresponseén his oppositionseeOrder, ECF No. 5, 1 10(B) (“[W]here a
party fails to respond to arguments in opposition papers, the Court may treat those specif
arguments as conceded.”). For these reasons, the Court concludes that the Coasplairgtated
a plausible claim for negligent training or supervision against the District of C@umb

3. Negligent Infliction of Emotional Distress

Finally, in Count | of the Complaint, Plaintiff asserts a claim for negligent fiufticof
emotional distress against both Officer Leo and thé&ribiof Columbia. SeeCompl. 1 2225.

“In the District of Columbia, there are two ways that a plaintiff may state a claimefoetjligent
infliction of emotional distressthe zone of danger rule or the special relationship rule.”
Whittaker v. CourtServs. & Offender Supervision Agency for DARD1 F. Supp. 3d 170, 186
(D.D.C. 2019). “Under the zone of danger rule, a plaintiff must allege that: (1) thefplaati

in a zone of physical danger, which was (2) created by the defendant’sneg|{8) the plaintiff

14
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feared for [his] own safety, and (4) the emotional distress caused wassserverifiable.”ld.
(quotation omitted). “Under the special relationship rule, a plaintiff must atlegfe (1) the
defendant has a relationship with the plaintiff, or has undertaken an obligation to miiéf, pdéi

a nature that necessarily implicates the plaistiémotional wetbeing, (2) there is an especially
likely risk that the defendarst negligence would cause serious emotional distress to the plaintiff,
and (3) negligent actions or omissions of the defendant in breach of that obligation hagg, in f
caused serious emotional distress to the plaintlff.”(quotation omitted).

Plaintiff has not alleged a plausible claim for negligent infliction of emotional dsstre
under either standard. Firghe Complaint makes no clear allegation of negligent conduct.
Instead the Complaint alleges th@xficer Leotailed Plaintiff in a plice vehicle seeCompl. 1
8-10, and subsequently fired his gun directly and repeate@autiff, see id{§11-13, 24.As
Defendants argyehis alleged conduds ostensiblyntentionaland thereforemutually exclusive
with a claim predicated on negligenc8eeDefs.” Mot. at 1% see alsdHarris v. U.S. Dep'’t of
Veterans Affairs776 F.3d 907, 916 (D.C. Cir. 20155uch relianceon allegedly intentional
conduct contravenes the principle that “wheamegligence claim involves use of excessive force
by a police officer, the ‘negligence must be distinctly pled and based upontabrieamctual
scenario that presents an aspect of negligence apart from the use of excessiveefbanadit
violative ofa distinct standard of care.Daniels v. District of Columbig894 F. Supp. 2d 61, 69
(D.D.C. 2012) (quotindistrict of Columbia v. Chinn839 A.2d 701, 705 (D.C. 2003)yhe
Complaint lacksany such allegations and Plaintiff, agadges not address this argument in his
opposition SeeOrder, ECF No. 5, T 10(B)Accordingly, the Court concludes that the Complaint

does not state a claim for negligent infliction of emotional distress againstrQifice
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The Complaintalso fails tostatesuch a claim against the District of Columbidhe
Complaint makes no allegations whatsoever that the District of Columbia itself watk/diable
to Plaintiff under a negligence theorgeeDefs.” Mot. at 16. Instead the Complaint appears to
ground Plaintiff's claim of negligent infliction of emotional distress against tisri€ of
Columbia omarespondeat superiagheory. SeeCompl. 1 1, 2225. But this theory of liability
cannot proceedt this juncturevhere the predicate claim against Officer Leo fails as a matter of
law. SeeWilliams v. District of Columbia268 F. Supp. 3d 17884n.1 (D.D.C. 2017)Black v.
District of Columbia 480 F. Supp. 2d 136, 141 (D.D.C. 2007) (finding no basis for vicarious
liability where predicate claims against employees were dismis3éa) Court, therefore, must
also dismiss Plaintiff’'s negligent infliction of emotional distress claim, as it applibe istrict
of Columbia.

V. CONCLUSION

For the reasons set forth above, the CGIRANT S Defendants’ Motion anB®1 SM | SSES
Plaintiffs ComplaintWITHOUT PREJUDICE. Specifically, the Court dismisses Plaintiff's
common law claims against the District of Columbia in Counts | and Il of the Cimnpécause
Plaintiff has not demonstrated compliance with the notice requirements of D.C8Q&Rk09.
The Court also dismases each of Plaintiff's claims against the District of Columbia for failure to
state a claim upon which relief can be grant&eeFed. R. Civ. P. 12(b)(6). Finally, the Court
dismisses each of Plaintiff's claims against Officer lirdiis individual @apacity under Federal
Rule of Civil Procedure 12(b)(6) for failure to state a claim upon which relief cgrabéed.An
appropriate Order accompanies this Memorandum Opinion.
Date: November2, 2020 o

s

COLLEEN KOLLAR-KOTELLY
United States District Judge
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