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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FIGG BRIDGE ENGINEERS, INC. &
WILLIAM DENNEY PATE,
Plaintiffs,

V. Civil Action No. 20-2183 CKK)
FEDERAL HIGHWAY ADMINISTRATION

and HARI KALLA,
Defendants.

MEMORANDUM OPINION
(August17, 2020)

Upon consideration of the briefing, the relevant authorities, and the redeedCourt
DENIES Plaintiffs Motion for a Temporary Restraining OrdgPlaintiffs’ Motion”), ECF No.
2.

I. BACKGROUND

This action arises out of the tragic collapse offlegida International Universit{/FIU”)
pedestrian bridgéeferred to herein as the “FIU Bridge Collapse”). Compl.-8] 2n 2016;the
FIU Board of Trustees entered into a dedogild contract with prime contractor, Munilla
Construction Management (“MCM”), to construct a pedestrian bridge that cedné¢he
university campus in Miami, Florida, with the City of Sweetwatéd.”{| 17. Monthslater, MCM

entered into a subcontract with Plaintiff Figg Bridge Engineers, 1ggd”) “to provide design

1 The Court’s consideration has focused on the following:

e Compl., ECF No. 1;

e PlIs.” Mem. of Law in Supp. of Its Mot. for a Temp. Restraini&gPreliminary Injunction(“PIs.’
Mot.”), ECF No. 2-1;

o Defs.” Opp'nto Pls.”Mot. for a Temp. Restraining & Injunction (“Defs.” Opp’nBCF 10;
Administrative Record (“AR”), ECF Nos. 114; and

e PIs.’Reply in Supp. oApplicationfor a Temp. Restraining Order & Preliminary Injunct{oRl.’s
Reply”), ECF No. 15.
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and engineering services, including final design, construction drawings and cspieci
associated with the pedestrian bridg&d” § 18. Plantiff William Denney Pate, “an employee of
Figg, served as the designated Engineer of Record” for the projdct. Funding for the
construction of the FIU pedestrian bridge came from multiple sources, including the U.S.
Department of Transportation’s dkeral Highway Administration (“FHWA”).1d. T 25 see also

AR 30-31.

On March 15, 2018, while construction remained ongoing, the bridge collaGseapl.

11 44-46. Notably, substantial cracking was observed on the bridge in the days imnyediatel
precedingthe collapse. Id. 11 3742 see alsoAR 141 Mr. Pate and other Figg employees
participated in remedial discussions regarding these coactsee morning of March 15th, but the
bridge collapsed just a few hours lat&@ompl. ] 37442. Plaintiffs allegethat the collapse was
triggered byfailed connectionstfetween the Members 11 and 12 and the'dafdke bridge itself

Id. 1 45. As a result of the FIU Bridge Collapse, six individuals died, and ten marenjueed.

Id. 1 46.

As would beexpected multiple investigations of the FIU Bridge Collapse ensued
thereafter I1d. § 47. On July 19, 2019he Occupationabafety and Health Administration
(“OSHA") issued a report summarizing its investigatodrthe collapse.ld. § 50 see alscAR
3417-3551. Among other findings, the OSHA repatated that Figg, though not onsite, failed
to recognize that the bridge was in danger of collagsi@pmpl.{ 52. Additionally, the OSHA
report found thatMCM was aware that the cracks were getting larger and failed to immediately
inform Figg’'s EOR’ Mr. Pate. Id.

The National Tansportation Safety Board (“NTSB”) also conducted an investigation of
the FIU Bridge Ctapse. SeeAR 1-157.The NTSB initiated its investigation on May 23, 2018,

shortly after the collapse occurre€ompl.  70. During the investigative process, the NTSB

2
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accepted external reports from btdte FHWA, see id{ 59, and Figgsee id{ 69. Figg's external
report submitted to the NTSB'concluded that Figg’s design was to code, was not flawed, but
was improperly executed.ld. § 68. The final NTSB report, howeveavhich was released on
October 22, 2019, fountthat
[T]he probable cause e Florida International University FIU”) pedestrian bridge
collapse washe load and capacity calculation errors made by Biggge Engineers, Inc.
in its designof the main span truss member 11/12 nodal region and the connection of the
bridgedeck.. . . Further contributing to the collapse was the failure of the Figg engineer of
record to identify the significance of the structural cracking observed in thishedole

the collapse and to obtain an independent peer review of the remeditd pidress the
cracking.

AR 22. The NTSB report made two specific safety recommendations for Figg to iemplem
future projects, both of which Figg has allegedly acted upon. Compl. § 81.

Following the NTSB report’s release, Figg engaged in techuiis@lussionswith the
FHWA regarding the NTSB assessment of the FIU Bridge Collapse. 1 8296 see alsAR
3713-3748 The parties disagreed over the investigative results surrounding the event and
continueda correspondence addressingir disagrements througlanuary 2020 Compl. 1 82-
96, see alsdefs.” Opp’'n,Ex. A (Hartmawn Decl), § 4. The correspondence between Figg and
the FHWA, however, ended on January 28, 2020mpl. | 96. Months later, on July 14, 2020,
Plaintiffs Figg and Mr. Pate received notices of suspension and proposed debarmehefrom
FHWA. Id. { 97;see alsd’ls.” Mot., Exs. BD. The FHWA suspension and proposed debarment
determinations relied upon the NTSB report and its conclusion that Plaintiftshsevere the
probable cause of the FIU Bridge Collapsgeeid., Ex. D at10-13. The suspensions had the
immediate effect of precluding Plaintiffs from participation in future fedewatracting. Seeid.,
Ex. D atl.

Following theJuly 14, 202(otices Plaintiffs engaged ipreliminarydiscussions with the

FHWA regardinghe suspension and debarment determinations. Compl. 11 115-17. On July 30,
3
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2020, the parties participated in a conferencearadl specifically addressed the legality of the
suspensions issdeto Figg andMr. Pate. Id. 1 118. The FHWA, however, stated that
“overwhelming” evidence supported the need for these suspendohnsn response, Plaintiffs
submitted a formal letter to the FHWA on August 4, 2020, requesting that the agetioy |
suspensions immediatelid.  119. But the agency did not respond to this request, and on August
10, 2020, Plaintft filed their complaint with this Court. The next day, Plaintiffs filethotion

for injunctive relief, seeking a temporary restraining order “lifting Defatela@ecision to suspend
Plaintiffs from participating in any federaffyunded government program and/or contract.” PIs.’
Mot. at 2.

As of August 14, 2020, the parties have completed their briefing on Plaiktdt&n, and
pursuant td_ocal Rule 7(n}the FHWA hadiled the appropriateadministrative recordavith the
Court The Court haslsoheld a hearingegarding Plaintiffs’ Motion Accordingly,Plaintiffs’
Motion is now ripe foreview.?

Il.  LEGAL STANDARD

A temporary restraining ord€fTRQO”) is an extraordinary form of reliefAn application
for a TRO is analyzed using factors apghieato preliminary injunctive reliefSee, e.g.Gordon
v. Holder, 632F.3d 722, 72324 (D.C. Cir. 2011) (applying preliminary injunction standara to
district court decision denying motion for TRO and preliminary injuncti@bjey v. Obama

810F. Supp. 2d 309, 310 (D.D.C. 2011) (articulating TRO elements based on preliminary

2 This Court has jurisdiction over Plaintiffs’ APA clainee5 U.S.C. § 704FCC v. Fox Television
Stations, Ing.556 U.S. 502, 513 (2009). The FHWA suspensions now under review are final agency
actions, which, upon theiissuance, immediately curtailed Plaintiffs’ participation in certairerid
projects.See Bennett v. Spe&20 U.S. 154, 17478 (1997); 2 C.F.R. § 180.710 (“A suspension is effective
when the suspending official signs the decision to suspend.”). Mawdbis is not the “rare circumstance”
where there exists “no meaningful standard against which to judge the agency'seegkdiscretion.”

Make The Rd. New York v. W@b2 F.3d 612, 631 (D.C. Cir. 2020). Finally, the government's decision
not tocontest this Court’s jurisdiction reinforces the conclusion that jutiedics proper in this case.

4
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injunction case law).

Preliminary injunctive relief is “an extraordinary remedy that may &el awarded upon
a clear showing that the plaintiff is entitled to such reli&lietey v. Sebeliy%44F.3d 388, 392
(D.C. Cir. 2011) (quotingVinter v. Nat. Res. Def. Council, InB55U.S. 7, 22 (2008))see also
Mazurek v. Armstrongd20U.S. 968, 972 (1997) (per curiam) (“[A] preliminary injunction is an
extraordinary and drastic remedy, one that should not be granted unless the movaieaby a c
showing, carries the burden of persuasion.” (internal quotation marks omitted)). Affplainti
seeking preliminary injunctive relief “must establish [1] that he is likely teaed on the merits,

[2] that he is likely to suffer irreparable harm in the absence of prelimnedigf, [3] that the
balance of equities tips in his favor, and [4] that an injunction is in the public intefestér v.
Obama 742F.3d 1023, 1038 (D.C. Cir. 2014yuoting Sherley 644F.3d at 392 (internal
guotation marks omitted)When seeking such relief, “the movant has the burden to show that all
four factors, taken together, weigh in favor of the injunctiohbdullah v. Obamar53 F.3d 193,

197 (D.C. Cir. 2014) (quotinBavis v. Pension Benefit Guar. Corp71F.3d 1288, 1292 (D.C.

Cir. 2009)) (internal quotation marks omitted}.he four factors have typically been evaluated on

a ‘sliding scale.”” Davis 571 F.3d at 1291. Under tlakding-scale framework, “[i]f the movant
makes an unusually strong showing on one of the factors, then it does not necessatiyrrake

as strong a showing on another factdd’ at 1291-92.

It is unclear whether the United States Court of Appeatstlie District of Columbia
Circuit's (“D.C. Circuit”) slidingscale approach to assessing the four preliminary injunction
factors survives the Supreme Court’s decisioWimter. See Save Jobs USA v. U.S. Dep't of
Homeland Sec105F. Supp. 3d 108, 112 (D.D.C. 201%everal judges on the D.C. Circuit have

“read Winter at least to suggest if not to hold ‘that a likelihood of success is an independent, free-
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standing requirement for a preliminary injunction.3herley 644F.3d at 393 (quotindpavis,
571F.3d at 1296 (Kavanaugh, J., concurringhlowever, the D.C. Circuit has yet to hold
definitively thatWinterhas dsplaced the slidingcale analysisSee id.see also Save Jobs USA
105F. Supp. 3d at 112n light of this ambiguity, the Court shabnsider each of the preliminary
injunction factors and shall only evaluate the proper weight to accord the likelihood egsarcc
the meritgf the Court finds that its relative weight would affect the outcome
1. DISCUSSION

Plaintiffs present overlapping, ygdartially distinctive claims for injunctive relief.
Accordingly, the Court will address eaphrt of Plaintiffs’ claims separatelywhere appropriate
Forthereasons provided herein, the Court WENY both Figgs andMr. Pate’s application for
a TRO.

A. Likelihood of Successon the Merits

The Court must first consider whether Plaintiffs have demonstrated a “substantial
likelihood ofsucceedingn the merits.”Mills v. District of Columbia571 F.3d 1304, 1&)D.C.
Cir. 2009). “[T]o determine whether plaintiffs have demonstrated a likelihood oéssicc . it
will ordinarily be enough that the plaintiff has raised questions going to thesrsersgerious,
substantial, difficult and doubtful, as to make them a fair ground for litigation and thus fer mor
deliberative investigation.Monument Realty LLC v. Washington Metro. Area Transit At
F. Supp. 2d 66, 76 (D.D.C. 200@j)uotation omitted) A plainiff's success on the merits is, of
course, tied to the specific claim asserteMills, 571 F.3d at 1308, and, accordingly, the Court
will focus directly onPlaintiffs’ APA claim regarding thelFHWA suspensios.

The APA requiresourts to“hold unlawful and set aside agency action, findings, and

conclusions” that are “arbitrary, capricious, an abuse of discretion, or otberetisn accordance
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with law.” 5 U.S.C. 8§ 706(2)(A).“This is a ‘narrow’ standard of review as courts defer to the
agencys expertise.’Ctr. for Food Safety v. Salaza898 F.Supp.2d 130, 138 (D.D.C. 2012)
(quotingMotor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. In$468.U.S. 29,

43 (1983)). Moreover, th@ourt begins with a presumption that agency action is v&8lek Ethyl
Corp. v. Envtl. Prot. Agengyp4l F.2d 1, 34 (D.C. Cir. 1976). Nonetheless, courts must still
consider whether an agency decision was appropriately “based on a caiosiddrene relevant
factors and whether there has meeclear error of judgmentDep’t of Homeland Sec. v. Regents
of the Univ. of Californial40 S. Ct. 1891, 1905 (202®@upting Citizens to Preserve Overton
Park, Inc. v. Volpe401 U.S. 402, 416.971)). Here,Plaintiffs argughat the FHWA's susperi
determination under 2 C.F.R. § 180.700 was arbitrary and capric&esCompl. § 136; PIs.’
Mot. at 16-27.

Upon review of the recordhe Court finds thatPlaintiffs have not showm substantial
likelihood of success on the meritstbéir APA claim. Under § 180.700, tHretHWA may issue a
suspensiomhen(l1) “[t]here exists adequate evidence to suspect [a] cause for debarment” and (2)
“[ifmmediate action is necessary to protectplblic interest.”2 C.F.R. § 180.7¢8), (c) As an
initial matter,Plaintiffs’ Motion does not raisadirectchallenge to the “adequate evidence” prong
of the § 180.700 analysisSeePIs! Mot. at 19, n.3. And for good reason. The record presents
two agency reports, from OSHA and NTSB respectively, which attrimsi@onsibilityto Figg
and Mr. Patdor the FIU Bridge Collapse. Notably, the NTSB report, relied upon by thgAH
expressly identifisFiggas the “probable cause” of the collapmed firther explains thatr. Pate
as engineer of record, failed to recognize structural cracking on the batige it fell. SeeAR
22. These factual conclusions from the NTSB report are noteworthy, pafticuaen

considering thathe FIU Bridge Collpse is the most serious safety case that FHWA has
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considered in the last decadd?ls.” Mot., Ex. D atl9. Accordingly the Courtconcludeghat the

FHWA did not at “arbitrarily” in determiningthat “adequate evidenceéxistedto support a

suspension prior to the potential debarnwmitherFigg or Mr. Pate See2 C.F.R. § 180.700(b).
Plaintiffs Motion insteadfocuses on the“immediate action’prong of § 180.700, and

argues that theFHWA *“fail[ed] to demonstrate the need fanmediate action’in its suspension
determinations.PIs.” Mot. at 19, 18. The Court, howevedisagreesvith this conclusion.Here,
the FHWA supported its suspension assessment with-pag@memorandum, explaininthat
“[s]ince FIGG and Mr. Pate ol work on Government projects in the futytbe FHWA]find[s]
immediate action is necessary to protect the public intarebstpreserve the integrity of future
Government contracts.1d., Ex. D at 19. While this language, in and of itself, leaves room for
further explanationseelnchcape Shipping Servs. Holdings Ltd. v. United St&es 13953 C,
2014 WL 12838793, at *2 (Fed. CI. Jan. 2, 20Rintiffs decision to focugxclusivelyon this
language divorces the agency’s assessmemtitsoverall context.SeePls! Mot. at 20. Indeed,
the agency'svaluation ofimmediateneed expresslincorporates th&HWA'’s detailed factual
assessment of the FIU Bridge Collapse tagdNTSBreport, whichdentifiedseveratl'failures by
FIGG that ontributed to the collapse of the bridgeld., Ex. D atl0. Such reasoningoes not
fall to the level of hollow agency rationateatthis Court may overturn in its deferential review of
agency action.SeeBowman Transp., Inc. v. ArkansBsst Freight Sys., Inc419 U.S. 281, 286
(21974)(“[W] e will uphold a decision of less than ideal clarity if the agenpgth may reasonably
be diserned.”).

The inquiry, however, does not end thefbe FHWA's reliance on the NTS®portraises

an interrelatedquestion Why did the FHWA wait untilJuly 14, 2020 to issutihe suspensiofis

Following theissuance of the report on October 22, 2019FtH&/A allowed Figgimeto submit
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supplemental materials, which contested the NTSB’s conclusi®esAR 3540 (November 22,
2019, Enail from L. Figg). The Court does not fault the agency for providing Figg with an
opportunity todisputethe NTSB findings. By December 6, 2019, however, Ri¢HA had
rejectedrigg's position and “closed” the cas@R 3715-3721 Theagencythenprovided its final
correspondence on the matter in a Januaf¥/l@Ber from theFHWA Director of the Office of
Bridges and Structures, Dr. Joseph Hartmann:

| have found no new data or information in the material from FIGG/WJE that was not

previously considered by the Federal Highway Administration (FHWA) in advéasialg

supporting NTSB as it analyzed the facts and reached a determination of prabable c

. In this case, no uncertainty exists. The FHWA fully supports the findings and

determinations of probable cause made by NTSB. The design errors by FI@Gheer

probable cause of the collapse of FIU pedestrian bridge, with the FIGG Engjiikssrord

contributing to the collapse by not appropriately recognizing the significan¢beof

cracking that resulted from those errors.
AR 3745. This record indicates that the FHWA haefinitively accepted the NTSB repand its
conclusiondy January 2020Yet, the agencylid not issudPlaintiffs’ suspensinsuntil July 14,
2020, over five months latefThis timingis of concernassomecourts have found that “delay
casts serious doubt on the governrieiotaim that immediataction was necessdrylnchcape
Shipping 2014WL 12838793, at *2.

The Court cannot concludeere however, that the FHWA's delagndergheir finding of
an immediate neei suspend Plaintiffs arbitrary and capricioés an initial matter,ite FHWA
expressly wields “wide discretion” when “deciding whether immediate acticzedad to protect
the public interest.” 2 C.F.R. 8§ 180.705(d)laintiffs have notdefinitively establishedhat the
agency abused this “wide discretion” by waiting until July 14, 2020 to tbsmISpensios in
guestion Indeed the FHWA explains that needed time tocarefully revieyj ] the voluminous

informatiori’ in the record. Defs.” Opp’n at 15N hile five months’ time is noinsignificant,the

administrative record in this case comprises over 4,000 p&p=i-CF Nos. 1114. Moreover,
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it is understandable that the FHWA would undertake camdliberations before issuing a
suspensionwhich Plaintiffs acknowledge'is a serious actidnthat is rarely imposed2 C.F.R. §
180.700. Thdength of the agency’s review a@so partially explainedby the 90day period
provided by Department of Transportation guidance forlfased investigations opened thg
Office of Inspector General tine FHWA. SeeDefs.’ Opp’nat 3 (citingUSDOT Order 4200.5G
at 9.

Furthermore, e FHWA'’s deliberative periodhere is distinguishable fromthe
impermissibledelays discussed in the cag¥aintiffs relyuponin their motion In Lion Raising
for example,the USDA waited over 18 months, following the close of its investigatioto
falsified certifications before suspending the offendipgrty from federal contractingLion
Raisins, Inc. v. United Statesl Fed. Cl. 238, 247 (2001 5imilarly, in Inchcape Shippinghe
United States Navy suspendetkderal contractor for audit violatiotisat were discovered over
a year earlierInchcape Shipping2014WL 12838793, at *2.TheFederal Court of Claims tmd
that bothof these delays undermined the respective agency’s demonstration of an immexdiate ne
for suspension. But here, the FHWA reached its suspension decision only nine months after the
NTSB report was issued, aless than sixnonths afteit conclusively rejectdFigg’sresponse to
the report contesting its conclusiorSeePls.” Mot. at23. The FHWA’speriod of reviewn this
cases, therefore, lesgilatory than inLion Raisinsandinchcape Shippingparticularly in light of
the FHWA'’s administrativeconsiderations noted above. Additionally, Plaintiffs have presented
no evidencehat Figgreceived any federal contraeierthe FHWAaccepted the findings of fault
set forth in the NTSB reporBeePIs. Mot. at 24-25. This is distin¢ from a case lik&ion Raising
where the USDA “awarded plaintiff five contradistweerthe completion of its investigation in

May 1999 and its decision to suspend plaintiff in January.200ibn Raisins51 Fed. CI. at 247

10
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(emphasis added)

Finally, it is not clear that the public safety threat posed by Plaintiffsl ‘ceased before
the issuance of the suspensiténSloan v. Dep’t of Hous. & Urban Dew31 F.3d 10, 17 (D.C.
Cir. 2000). While the FIU Bridge Collapse itself occurred 2018, theFHWA suspension
memorandum directly references Figg’'s ongoing refusal to accept respgn&ibithe ollapse
after the release of the NTSB Repdpis.” Mot., Ex. D at 14.In fact, the record shows that even
into February 2020, Figg CEO wa arguingpublicly that “misinformation” existed regarding the
FIU Bridge Collapse. AR 4137The Engineer of Record from the FIU projedy. Pate,also
remains presentlemployed at Figgo this day SeePls! Mot., Ex. G PateDecl), 1 4.
Accordingly, it wasreasonable for the FHWA toew Plaintiffs’ continued participation in federal
contractingas a public safety concern thadnot yet abated.In this contexthe agency’sJuly
14, 2020 suspermisdo notfall clearly outsideof its “wide discretiori in assessg the need for
immediate action.

For the reasonset forth above, the Coufinds that neitherPlaintiff has established a
substantial likelihood of success on the merits of timelividual APA claim. SeeMonument
Realty 540 F. Supp. 2d at 76.

B. Irreparable Harm

Next, the Court will consider thissue of irreparable harnin the preliminary injunction
and temporary restraining order context, both the United States Supreme Coure dh@€t
Circuit have emphasized that a movant must show at least some likelihood of e paran in
the absence of an injunctiorsee Winter555U.S. at 22 CityFed Fin. Corp. v. Oi€e of Thrift
Supervision 58F.3d 738, 747 (D.C. Cir. 1995). To constitute “irreparable hathg”injury

alleged must be “both certain and grestiual and not theoreticdleyond remediation, and of

11
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such imminence that there is a clear and present need for equitablé fdigiichem Specialty
Resins, Inc. v. E.P.A787 F.3d 544, 555 (D.C. Cir. 201&judation omitted) Because Figg and
Mr. Pate present disparate claims of irreparable harm, the Court will addressdhedually.

1. Plaintiff Figg

Figg presents thregotential sources of irreparabléarm arising from the FHWA
suspension(1) economic damage, (2) reputational damage, and (3) dgmage SeePIs. Mot.
at 27-32. The Courtconcludes however,that Figg hasnot made an adequate showing of
irreparable harnon any of these grounds.

To begin,Figg’s principal theory of irreparable harm derives from the economic loss it
expects the FHWA suspension to cauSeePIs! Mot. at 28-32. While “economic loss does not,
in and of itself, constitute irreparable harrAlJtresta Therapeutics, Inc. v. Az&55F. App’x 1,

5 (D.C. Cir. 2018) (quotinyVisc. Gas Co. v. F.E.R.C758 F.2d 669, 674 (D.C. Cir. 1985krigg
contends here that the FHWA suspension threatens its very existence gmayc@eePatriot,

Inc. v. U.S. Dep't of Hous. & Urban D@63 F. Supp. 1,5 (D.D.C. 199'Relatedly, Figg argues
that the FHWA suspension immediately depriitesf a fair opportunity to compete for business
on a level playing field SeePIs! Mot. at 28-29. Even accepting these arguments, however, Figg
must still demonstrate that teeonomic harnit facesbecause of the FHWA suspensistiactual

and not theoretical.League of Women Voters of United States v. NeB@8/F.3d 1, 8 (D.C. Cir.
2016)(quotation omittell At this stage, Figg’s purported economic daesagre too speculative

to satisfy this standard.

To show economic harrfrjgg firstpoints to three existing contractespectivelywith the
Maine Department of Transportatiqgfederallyfunded) the TexasHarris County Toll Road

Authority (“HCTRA”) (stae-funded), and the South Dakota Department of Transporiiate

12
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funded). SeePIs. Mot. at 29-30. The Court is not convinced, however, that theseegigting
contracts demonstrasmy concreteharmposedby the FHWA suspensionAs an initial matter,
counsel for the FHWA&xplained on the record that Figg’s July 14, 2020 suspension does not affect
the company’'existingfederal contractsNeither isthe FHWA suspensiogirected at Figg’s state
fundedcontracts.See2 C.F.R. § 180.125(b). Accordingly, tfermal nexus between the FHWA
suspension and Figg’s pexisting contractal arrangemengither state or federals unclear
Moreover, even the informal effectof the FHWA suspension on Figg's contracts is
uncertain For exampleas of August 11tHiCTRA hadalreadyterminatedts contract withigg.
SeePls.” Mot., Ex. A (Figg Decl.), 11 £22 Defs.” Opp’n at 11. And even if HCTRA were to
reconsiderFigg’s contract the record shows that HCTRA has independent reasons to terminate
Figg, aside from the FHWA suspension in July 20R@tably, HCTRA was aware oEoncerns
with Figg’s “design work on their project” as early as March 2020, and, beforertiNdyember
2019, the Texas Department of Transportatiadsuspended Figg from a similar bridge project.
SeeDefs.” Opp’'n Ex. B (Budd Decl.), 11-4.0. Consequently, there is no certainty rabrder
lifting the FHWA suspension now will help Figg avoid the haamsedy the termination of the
HCTRA contract. SeeAir Transp. Ass of Am., Inc. v. Exdmp. Bank of the bited States840
F. Supp. 2d 327, 338 (D.D.C. 2012) (“Plaintiffs have not established with any certatrityshs
a harm the Court could prevent with the issuance of a preliminary injunction.”).
Thetwo additional existing contracts Figg relies upon also fail to support a suffici
certain likelihood of harm. Here, Figg complains of a temporary suspension of isctavith
the South Dakota Department of Transportation, but ascribes no monetary valuelamtge
arising from this contractSeePIs.” Mot. at 30. In fact, counsel for Figg indicated that no work

had yet been performed on this contract, and the record confirms that this isanstateproject

13
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involving only a prospective retainer agreeme8eeDefs.” Opp’n, Ex. C. Figg alsates to a
contract with the Maine Department of TransportatiSeePls.” Mot. at 30. While this contract
has a total value of $800,000, Figg does not specify what immediate impact the FHWAssus
would have on this contract or what effect the teatiam of that contract would have on the
company. See id. The Court cannot conclude, therefore, that complications with these contracts
present a clearly imminent threat to the company’s viabiftgeNat'| Assn of Mortg. Brokers v.
Bd. of GovernorsfoFed. Reserve Sy§.73 F. Supp. 2d 151, 181 (D.D.C. 20 P]laintiff has
failed to adequately describe and quantify the level of harm its members face.”).

Finally, Figg's purported inability to compete for future contracts also fails to present a
sufficiently concrete source of irreparable harkVhile Figg presents a ligtf potential federal
contracts it would like to consider, it also indicates thatcompanyhasneither participated in
the development of a bid nor submiteetlidfor any of thes@rojects. SeePls.” Mot., Ex. A (Figg
Decl), at Ex. A. Andhere isno guarantethat Figg, particularly asl&kely subcontractor, would,
in fact, participateor succeed im bidfor any given contrat Accordingly Figg's allegatio of
prospective harnis more attenuated than that of a party with “active bids pendihgchcape
Shipping 2014 WL 12838793, at *3Even if Figg did submit bidshowever the likelihood of
success is unclear, particularly in light of thetober 201INTSB report which pulicly faulted
Figg for the FIU Bridge Collapse. The removal of the FHWA suspemsiold not entirely erase
the industry stigma associated witiis NTSB report, nor could it prevent that report from serving
as an impediment to secugiprospective contracts:or these reasonsigg’s economic theory of
harm is simply too speculative, as the compangitefjations of what is likely to occuoffer
inadequate assurances regarding whatrh is certain to occur in the near futliraVisc Gas

758 F.2d at 674.
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In addition to economic damage, Figg argues that the FHWA suspensioediately
threatensrreparable harm to its reputatio®eePls.” Mot at 32—33. Reputational damage can, in
certain circumstances, constitute a sufficient basis for irreparable sE®Beacon Assocs., Inc.

v. Apprio, Inc, 308 F. Supp. 3d 277, 288 (D.D.C. 2018). In the context of temporary injunctive
relief here, however, the Court questions tiexus andimminence” of the reputational damage
specifically arising from the challenged FHWA suspensMexichem Specialty87 F.3d at 555.
Notably, theFIU Bridge Collapséas beea wellpublicized disaster s its occurrence in March
2018,and asoutlined abovethe NTSB report in October 20X&cribedresponsibilityfor the
collapseto Figg. In fact, Figg acknowledges that it was publicly identified as the probable cause
of the disaster well before the ydl4, 2020 FHWA suspension notic8eePls.! Mot. 10-12. The

fact the FIGGhad launched a public relations campaign denying responsibility for the accident
before the FHWA suspensio confirms that the company was suffering reputational harm
independent of the suspensitself. Id., Ex. D at 14.

ConsequentlyFigg’s case isdistinguishable from cases in whithe enjoined agency
action is the principal source of the reputational harm in quesBen, e.gBeacon Assocs308
F. Supp. 3d a288. Indeed, Figg's allegations of reputational harm lack a necessary element of
causality. The D.C. Circuit has made clear that to secure temporary reliehdbarit must show
that the alleged harm will directly result from the astwhich the movant seeks to enjdinWisc
Gas 758 F.2d at 674Here howeverthe FHWA suspensiomasonly augmerdgda preexisting
reputational problem that Figgas encountered since at least the release of the NTSB report in
October 2019 A TRO lifting the FHWA suspension might heffjjgg’s causgbut the Court is not
persuaded that tould unring the bell. As such, theputationadamagethreatened by Figg’'s

FHWA suspensiocannotsupport a finding of irreparablearm
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Finally, Figg argues thatany economic damage it sustains as a result of the FHWA
suspension is irreparalper se SeePls! Mot. at 28. There issomesupport for thiger serule,
particularlywhere anoffending agency’s sovereign immunity precludes the recovemaofey
damages that might result from therported agency violationSeeFeinerman v. Bernardi558
F. Supp. 2d 36, 51 (D.D.C. 2008). This Court has rejected, howevbrpttassertiothat “any
damages in a suit against a defendant with sovereigruimty are irreparablper s¢” because
“not only is such a rule not the law of this Circuit, but it would also effectisktyinate the
irreparable harm requirementA&ir Transp. Ass'n840 F. Supp. 2d at 335¢e alsd\. Air Cargo
v. United State$?ostl Serv, 756 F. Supp. 2d 116, 125 n.6 (D.D.C. 2010). Insteadstablish
irreparable harm,the injury must be more than simply irretrievable, it must also be serious in
terms of its effect on the plaintiff. Gulf Oil Corp. v. Deft of Energy 514 F. Supp. 1019, 1026
(D.D.C. 1981). Andfor the reasons stated above, the Court cannot conclude that the specific
effect of the FHWA suspension on Figg will be sufficiently sevemmerit relief The purported
effects of the FHWA suspension on Figgéconomic status and its reputatiare simply too
speculative, particularly in light dheindustry headwinds the company fagedependent of the
suspensiorntself. SeeSave Jobs USA v. U.S. Depf Homeland Sec105 F. Supp. 3d 108, 115
(D.D.C. 2015 (rejecting a per setheory of irreparable harm where “[t]lwurt [wa]s left to
speculate as to the magnitude of the irfjuryAccordingly, Figg’'sper seargument of irreparable
harm falls short

2. Plaintiff Pate

The Court also finds that Mr. Pate haade arinadequate showing of irreparable harm to

justify injunctive relief. Asdiscussedirreparable harm must Bactual and not theoreticaind

“of such imminence that there is a clear and present need for equitablée Méafchem Specialty
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787 E3dat555. Mr. Pate’s theory of harm, however, is even more speculative than Figg's, and,
therefore, cannot satisfy this standard.

Mr. Pate received an independent FHW#spensiomotice on July 14, 2020SeePIs.’
Mot., Ex. C at 1.Unlike Figg, however, Mr. Pate does not even attempt to tie the alleged harm
arising from this suspension to his immediate financial viability or tangible copt@spectsSee
disc.supra at Section 1lIB.1. Instead, Mr. Pate contends that this “suspensiondvooinpletely
end’ his engineering careerPIs! Mot. at 32(quoting Ex. G (Pate Decl.), T 13Rut the factual
record does not support this proposition. Indeed, Mr. Pate certifies that he renesirstipr
employed at Figgseeid., Ex. G (Pate Decl. )] 4 and provides no clear indication that Figg intends
to terminate him as a result of the FHWA suspension. This fact alone belies thesiconthat
the FHWA suspension imminently threatens Mr. Pate’s ca®edd. at 32.

To the contrary, Mr. Pate career concerns relate to his lontggm industry prospects.
For example, Mr. Pate explains that he possesses a highly specialized angsiaéset, which
would be largely inapplicable outside of the bridyglding context. Seeid., Ex. G (Patdecl.),
11 59. Mr. Pate further contends that he would be unmarketable in the industry as a bridge
engineer barred from federalfynded projects.See id. Ex. G (Pate Decl.fJf 12-13. This may
be true, but such conceragespeculative in the neaerm, while Mr. Pate remains employed with
Figg. Id., Ex. G (Pate Decl.)j 4. And Mr. Pate’s concern with higotential 10-year debarment
is entirely speculative, as the FHWA has not yet rendered a final debatetemination.Id.,
Ex. G (Pate Decl.)fi 13-14. Accordingly, Mr. Pate has failed to identifgny specific and
imminentform of harm derived from his FHWA suspension, the agency action now at issue.
Without such a showing, he has faileddemonstratehe irreparable harm necessary to merit

injunctive relief. SeeCardinal Health, Inc. v. HoldeB46 F. Supp. 2d 203, 213 (D.D.C. 2012).
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C. TheBalance of Hardshipsand the Public Interest

Lastly, theCourtevaluateshefinal two factors to be considered in granting a temporary
restraining orderthe balance of the equities and the public interest. In this case, where the
FHWA is agovernmenentity and party to the suithe harm tothe agencyand the public interest
“are one and the same, because the government's interé® public interest.” Pursuing
America’s Greatness v. FE@31 F.3d 500, 511 (D.C. Cir. 2016) (emphasis in original).

Within this framework, theCourt disgrees withPlaintiffs that the public interest weighs
in favor of granting injunctive reliefSeePls.” Mot. at 33-34. Of coursePlaintiffs are correct that
“[t] he public interest is served when administrative agencies comply witlobtigiations under
the APA” N. Mariana Islands v. United State8386 F.Supp.2d 7, 21 (D.D.Q009) see also
Texas Childrers Hosp. v. Burwell76 F. Supp. 3d 224, 246 (D.D.C. 20148ut, as explained
above, Plaintiffs have not demonstrated that the FHWA suspensions constitutadvelegan
of that statute Seedisc.supraat Section Ill.A. Morewer, Plaintiffs’Motion discounts the public
safety interest at issue in this caseePls.” Mot. at 3334. Here both Figg and Mr. Pate have
been found responsible for a fatal bridge collapse, and, consequently, there is a credible public
safety interest reflected in their respectildWA suspensions. Finally, the Court notes that Mr.
Pate has a uniquely weak case on the equities at this stage in the litigatioopasrhes to be
employedat Figg, notwithstanding the FHWA suspensi@eePIs! Mot., Ex. G (Pate Decl.)]

4. For these reasons, neither Plaintiff has demonstrated that the FHWA suspedimeguitable
or against the public interest.
V. CONCLUSION
For the foregoing reasons, Plaintiffdotion for a Temporary Restraining Ord&CF No.

2., isDENIED. Plaintiffs hare notdemonstrated a likelihood of success on the merits, irreparable
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harmabsent preliminary reliebr that the balance of the hardships and the public interest weigh
in their favor. Accordingly, Plaintiff@arenot entitled to the injunctive religequested
An appropriate Order accompanies this Memorandum Opinion.
Date: August17, 2020
/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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