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OPINION AND ORDER

GEORGE W. MILLER Judge

Plaintiff, Red River Coal Company, Inc., filedcomplaint against the United States on
July 31, 2001 (docket entry,dyhich it amended on February 6, 2007 (docket entry 26-1),
seeking reimbursement of $246,372.17 in feesiit parsuant to the Surface Mining Control and
Reclamation Act of 1977SeeAm. Compl. 4-5. On October 26, 2001, an initial stay was
granted (docket entry 7), which was subsedjyeextended on September 13, 2002 (docket entry
15) pending the resolution @onsolidation Coal Co. v. United Staté. 01-254C (Fed. Cl.
filed Apr. 27, 2001). On June 13, 2011, the Supreme Court denied the plaintiffs’ petition for a
writ of certiorari inConsolidation Coal See Consolidation Coal Co. v. United Stafe&l S. Ct.
2990 (2011). Plaintiff subsequentlied a motion to continue éhstay of proceedings (docket
entry 40, Oct. 14, 2011), which the Court dervadJanuary 31, 2012 (docket entry 47). On
February 16, 2012, defendant filed a motion fanswary judgment pursuant to Rule 56 of the
Rules of the Court of Federal Claims (“RCFCdp¢ket entry 48). Plaintiff filed its response in
opposition to defendant’s motion for summargigment on March 1, 2012 (docket entry 49),
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and defendant filed its reply in support of its motion on March 6, 2012 (docket entry 50). For the
reasons set forth below, the CoGRANT S defendant’s motion for summary judgment.

l. Background
A. Statutory and Regulatory History

In 1977, Congress passed the Surface Miiontrol and Reclamation Act of 1977
(“SMCRA"), Pub. L. No. 95-87, 91 Stat. 445 (¢field as amended at 30 U.S.C. 88 1201-1328),
which established the Abandoned Mine Recl@onaFund in order teamong other activities,
restore land and water resources damaged by caaigni30 U.S.C. § 1231(a), (c). This fund is
supported in part by a reclan@ti or abandoned mine land (“AML”"), fee levied on coal mining
operators.ld. 88 1231(b), 1232. Pursuant to statute, “[a]ll operators of coal mining
operations . . . shall pay to the Secretary eflttterior, for deposit in the fund, a reclamation
fee” determined in part by the amount of “coal producetd” § 1232(a). The statute does not
define “coal produced” or explain whéime fees are to be calculateBee id 8§ 1232. In
December 1977, the Secretary of the Intem@ating through the filice of Surface Mining
Reclamation and Enforcement (“OSM”), promulghtegulations providinghat the fee on coal
produced is to be calculated “bye weight and value at the timeioitial bona fide sale, transfer
of ownership, or use by the operator.” Abdaned Mine Reclamation Fund—Fee Collection and
Coal Production Reporting, 42 Fed. Reg. 62713, 62785.(08, 1977) (codified as amended at
30 C.F.R. 8 870.12). The regulations do notvfte a definition for “coal produced.See30
C.F.R. § 870.

B. Case Law

In 2001, over sixty coal producers filed a compglanthe United States Court of Federal
Claims. SeeComplaint at 1-2Consolidation Coal Co. v. United Statégd Fed. Cl. 14 (2002)
(No. 01-254C). The plaintiffs challenged the constitutionality of the AML fees they paid for
exported coal.Consolidation Coal Cq(“Consol. T), 54 Fed. Cl. at 15. They alleged that the
AML fee, as applied to exported coal, viddtthe Export Clause of the United States
Constitution? Id. The Court of Federal Claims originatlismissed the case for lack of subject
matter jurisdiction.ld. at 20. The court held that jurisdai in the Court of Federal Claims was
improper because a provision of SMCRA provittggudicial review of regulations in the
United States District Court fone District of Columbia whea petition for review is filed
within sixty days following thenactment of the regulationsl. at 17, 19-20see30 U.S.C.

§ 1276(a)(1).

! At the time the complaint was filed, the statprovided for “a reclamian fee of 35 cents per
ton of coal produced by surface coal minargl 15 cents per ton of coal produced by
underground mining or 10 per centaifthe value of the coal #te mine, as determined by the
Secretary, whichever is less, except that the re¢ciamee for lignite coal sl be at a rate of 2
per centum of the value of tlgeal at the mine, or 10 cents per ton, whichever is less.” 30
U.S.C. § 1232(a) (2000).

2 The Constitution provides thgn]o Tax or Duty shall be laid on Articles exported from any
State.” U.S. Const. art. |, 8 9, cl. 5.



The United States Court of Appeals for thel&ml Circuit reversed and held that the
Court of Federal Claims possessed jurisdictiGonsolidation Coal Co. v. United States
(*Consol. II), 351 F.3d 1374, 1381 (Fed. Cir. 2003). Relying3yprus Amax Coal Co. v.
United States205 F.3d 1369 (Fed. Cir. 2000), the court found that because the Export Clause
provides a self-executing causeaation that mandates compensafiit provides th substantive
right necessary for thisoart to have jurisdictionConsol. 1} 351 F.3d at 137%ee Cyprus Amax
Coal Ca, 205 F.3d at 1376 (“[T]he [Export] [C]laupeovides a cause of action to recover
money that was unlawfully exacted through eitheluty or a tax.”). On remand, the Court of
Federal Claims granted summary judgmentlierplaintiffs, holding that the AML fee as
applied to exported coalalated the Export ClauseConsolidation Coal Co. v. United States
(“Consol. II'), 64 Fed. Cl. 718, 724-28, 733 (2005).

On appeal, the Federal Circuit addressedctimstitutionality of SMCRA and employed
the canon of constitutional avoidafite find that “coal produced” referred only to “coal
extracted.” SeeConsolidation Coal Co. v. United Staig¢€onsol. 1V), 528 F.3d 1344, 1347-48
(Fed. Cir. 2008). The court cdaoded that this determination was not “plainly contrary to the
intent of Congress,id. at 1347 (quotingcdward J. DeBartolo Corp. v. Fla. Gulf Bldg. &
Constr. Trades Coungi#t85 U.S. 568, 575 (1988)) (intetrmpuotation marks omitted), and
therefore was “the only reasonable constarctvhich preserves the constitutionality of the
statute.” Id. at 1348. The court’s interpretation traxoided a conflict between SMCRA and the
Export Clause.Seeid. at 1347. The court acknowledgert the AML fee would be
unconstitutional if an alternative interpretatiware adopted that inatled both the extraction
and sale of coalld. The court thus reveed the decision i@onsol. Illand remanded the case
to the Court of Federal Claimsd. at 1348.

On remand, the plaintiffs argued thia¢ Federal Circuit addressed only the
constitutionality of SMCRA anthat the OSM regulations defarg the calculatiof the AML
fee until the time of sale viokadl the Export Clause and therefore were unconstituti@es.
Consolidation Coal Co. v. United Statg€onsol. V), 86 Fed. Cl. 384, 385 (2009). The Court
of Federal Claims disagreed and granteddéfendant’s motion for summary judgment,
interpreting the Federal Circuit’'s opinion@onsol. IVas having addressed the OSM regulations
as well as SMCRAId. at 389-90. On appeal, the Federal @irbeld that tk OSM regulations
did not violate the Export Clausecawere therefore constitutionaConsolidation Coal Co. v.
United State¢” Consol. V1), 615 F.3d 1378, 1381-82 (Fed. Cir. 2010). The court also held that
the time of fee calculatiodid not affect the fact that the liability for the fee accrued at the time
of extraction.Id. at 1382. The plaintiffs’ subsequeambined petition for a rehearing and a
rehearing en banc was denisde idat 1378, as was their petitiorr f@ writ of certiorari to the
Supreme CourtConsolidation Coal C.131 S. Ct. 2990.

3 Constitutional avoidance “is a tool for chooslrefween competing plalié interpretations of
a statutory text, resting on the reasongipsumption that Congress did not intend the
alternative which raisesiseus constitutional doubts.Clark v. Martinez 543 U.S. 371, 381
(2005).



C. Pending Action

On July 31, 2001, plaintiff filed a complainttinis court alleging that the AML fee, as
applied to coal that is exported from the Uni&tdtes, violates the ExgdClause of the United
States Constitution. Am. Compl. § 16. Pldfrdlso claims that the “unconstitutional exaction
of the Coal Reclamation Fee on coal sold fgyakviolates the TakingSlause of the Fifth
Amendment of the United States Constitutiorid. § 20. Defendant addresses plaintiff's
second claim as including both a Takings Clauamchs well as an illegal exaction claim.
Def.’s Mot. Summ. J. 8.

Plaintiff's case was stayqeénding the resolution @onsolidation Coal Following the
Supreme Court’s denial of the plaifdi petition for a writ of certiorari irConsolidation Coal
plaintiff in this case requestedstay pending the resolution©@bal River Energy, LLC v.

Salazar No. 11-01648 (D.D.C. filed Sept. 13, 201I)ddahe subsequent resolution by the
Supreme Court of any circuitlgghat might theoreticallyesult (docket entry 40, Oct. 14,

2011). The Court denied the moti@eeJan. 31, 2012 Opinion and Order 2, and defendant filed
a motion for summary judgment.

[. Discussion

Summary judgment is appropriate when ¢hexists “no genuine dispute as to any
material fact and the movant is entitledudgment as a matter of law.” RCFC 56(a). “Only
disputes over facts that might affect thecome of the suit under the governing law will
properly preclude the entry of summary judgmemriderson v. Liberty Lobbync., 477 U.S.
242, 248 (1986)accord Curtis v. United State$68 F. Supp. 213, 216 (Ct. Cl. 1958) (“A
material fact is one that will make a difference in the result of the caReggrs v. United
States 101 Fed. Cl. 287, 292 (2011) (citidgnderson477 U.S. at 247). “[A]ll evidence must be
viewed in the light most favorable to the namrimg party, and all reasobi@ factual inferences
should be drawn in favor of the nonmoving partRairyland Power Coop. v. United Statd$
F.3d 1197, 1202 (Fed. Cir. 1994) (citiAgderson477 U.S. at 255). The Court of Federal
Claims is bound by the decisions of the Supr€@uert, the Federal Ciuit, and the Federal
Circuit’s predecessor, the Court of Clain®ee Coltec Indus., Inc. v. United Stat&st F.3d
1340, 1353 (Fed. Cir. 2006) (citirigrst Hartford Corp. Pension Plan & Trust v. United States

* The Fifth Amendment provides thativate property shall not &taken for public use, without
just compensation.” U.S. Const. amend. V.

> An initial stay was granted to plaintiff ddctober 26, 2001, after which plaintiff attempted to
consolidate its case witbonsolidation Coal The motion to consolidate was denied on
November 29, 2001 (docket entry 11). The casethesstayed pending the resolution of the
original appeal irConsolidation Coal A joint motion to stay the proceedings pending the final
resolution of the liability issue i@onsolidation Coalvas granted on April 5, 2004 (docket entry
22). A subsequent motion to continue treeystias granted on May 26, 2009 (docket entry 29)
with an order that the parties file a joint stateggort within 20 days dinal resolution of the
liability issue inConsolidation Coal The parties filed the joint status report on July 5, 2011
(docket entry 30) indicating the liaityl issue was finally resolved.



194 F.3d 1279, 1290 n.3 (Fed. Cir. 1999)). Both paegree that the decisions of the Federal
Circuit in Consol. IVandConsol. Vlare on point and constitute binding preced&deDef.’s
Mot. Summ. J. 6 (“This Court must now followathstraightforward precedent.”); Pl.’s Resp. to
Def.’s Mot. Summ. J. 9 (“Platiif recognizes that this Court mufollow the decisions of the
Federal Circuit.”).

A. Defendant Is Entitled to Summarydgment Because the Federal Cirddids
Already Determined the Constitutionality of SMCRA and the OSM Regulations

In support of its argument that the Court skiaubt adhere to Federal Circuit precedent,
plaintiff contends that thEederal Circuit wrongly decidgdonsol. IVandConsol. VI This
Court need not consider arguments regarditeped mistakes by the Federal Circiee Banks
v. United States/6 Fed. Cl. 686, 691 (2007) (“Because the Federal Circuit is the appeals court
for the Court of Federal Claims, this court welisit an issue deciddxy the Federal Circuit
only if changed circumstances in law oidance make the Federal Circuit’s decision
inapposite.” (citation omitted)). Moreovealaintiff concedes that this Courtustfollow the
decisions of the Federal CircuifeePl.’s Resp. to Def.’s MoSumm. J. 27. Plaintiff does not
dispute thaConsol. IVandConsol. Videcided the same issues that are before the Court in this
case, and it does not attempt toidgtiish this case on its factid. at 8. For those reasons, this
Court finds plaintiff's argumerthat the Federal Circuit wrongtiecided previous cases to be
unpersuasiveSee generally Consol. M@15 F.3d 1378Clinchfield Coal Co. v. United States
No. 02-69 C, 2012 WL 1957630 (Fed. Cl. May 3@12) (granting summary judgment because
the legal issues were already decided by the Federal Circtinisol. IVandVI); Consolidation
Coal Co. v. United Statebdlos. 07-00266C, 05-01211C, 05-00929C, 09-00734C, 09-00770C,
05-01284C, 2012 WL 1026966 (Fed. Cl. Mar. 28, 2q@Panting summary judgment in an
analogous action relying on FedeCircuit precedent i€onsol. IVandVI).

Plaintiff also argues that the decision of thatkkh States District Court for the District of
Columbia inDrummondCoal Co. v. Hodel610 F. Supp. 1489 (D.D.C. 1985), and the affirming
opinion of the Court of Appeals for the Distradt Columbia Circuit, 796 F.2d 503 (D.C. Cir.
1986), confirm that the AML fee istax on the sale of exped coal. Pl.’s Resp. to Def.’s Mot.
Summ. J. 15-16. IBrummond the plaintiff claimed that the OSM regulations exceeded the
Secretary of the Interior'satutory authority under SMCRA #tause it include[d] within the
material taxed ‘excess’ moistuagtributable to post-excavationméall or washing, which . . . is
not properly regarded as paft‘coal.” 796 F.2d at 504. The district court ultimately
concluded, and the D.C. Circuit affirmed, thedal produced” “could reamably be interpreted
to include the entire process of extracting aalling coal,” therebyncluding the “excess”
moisture® and, thus, the Secretary did not exceisdauthority by promulgating regulations

® The original regulations implemented by OSM under SMCRA were not clear, so Drummond
and at least five other Alabamangpanies interpreted the regulations to be similar to a state tax
that allowed for “coal operators to deduct thegheiof ‘excess’ moisture-moisture in excess of
2.88% of the total weight of taxable coaDrummond 796 F.2d at 504-05. When OSM
discovered Drummond and other compamese making deductions, it proposed new
regulations to clarify its positionld. The amended regulation read, “[ijmpurities, including
water, thahave notbeen removed prior to the time oitial bona fide sale, transfer of

ownership, or use by the operastiall notbe deducted from the gg®weight.” 30 C.F.R.



reflecting this interpretationDrummond 610 F. Supp. at 1497-15Gf&e Drummond796 F.2d
at 507-08.

The Federal Circuit has already addrdgdaintiff's argument and distinguished the
decision inDrummondfrom its decision irConsol. IV. The Drummondcourt determined
whether impurities such as water were reaslynabluded within the statutory language “coal
produced.” Consol. I\ 528 F.3d at 1348. The court was mdérpreting SMCRA in light of a
potential conflict with the Export Clauséd. at 1347. The Federal Circuit noted that the
Drummondcourt found the statutoryrguage to be ambiguoukd. at 1347-48 (citing
Drummond 796 F.2d at 505). THerummondcourt did not conclud#hat “coal produced”
included the sale of coal, but titae Secretary’s interpretation that the term included the weight
of water and other impurities was reasonalide.at 1348. For that reason, the court gave
Chevrondeference to the interpretation of &@roduced” used by the Secretary in
implementing the OSM regulation§eeDrummond 796 F.2d at 506—08. When faced with a
possible constitutional conflict—as was the caséansol. I\VV—a court must interpret an
ambiguous statute so as to give it the yamlasonable construoti which preserves the
constitutionality of the statute.Consol. 1\ 528 F.3d at 1348. Therefore, because of the Federal
Circuit's decision inConsol IV, plaintiff's argument that the Court follow the precedent set by
the court inDrummondis unpersuasive.

Similarly, the Federal Circuit has alreadideessed plaintiff’'s argument that the OSM
regulations amount to an uncondinal tax on exported coal. d@htiff contends that OSM has
consistently imposed the AML fee “on coal @vhsold, rather than when extracted, and
interpreted the statutory languageafaply to the sale of coal,” w¢th shows that the regulation is
unconstitutional. Pl.’s Resp. to Def.’s Mot. Summ. J. 16Cdnsol. V the Court of Federal
Claims determined th&onsol. IVhad addressed and resolthd constitutionality oboththe
reclamation fee statute and its implentation through OSM regulationSonsol. V 86 Fed. Cl.
at 389. On appeal, the Fedetalcuit directly addressed piaiff's argument that the OSM
regulations constitute a tax on “caald” rather than “coal extracted” regardless of the meaning
of “coal produced” in SMCRA because the OSMukations call for the calculation of the AML
fee at the time of saleConsol. V] 615 F.3d at 1381. The Federal Circuit concluded that the
“timing of the tax ‘mitigate[s] the burden’ on manufacturers and ‘indicates no purpose to impose
the tax upon . . . sale.’1d. at 1381-82 (quotingiggett & Myers Tobacco Co. v. United States
299 U.S. 383, 386 (1937) (alterations in original)).e Thurt held that thdiability incurs at the
time of extraction, and OSM merely colled¢he fee at the time of saleld. at 1382. The
Federal Circuit again utilizethe doctrine of constitutional eidance and held that the OSM
regulations apply to “coal extracted” atietrefore do not violate the Export Clausé. Thus,

§ 870.12(b)(3)(i) (1982)Drummondhinged upon the interpretafi of the statute’s language
“coal produced.” Finding the phrase ambiguous,rastdinding a contrargongressional intent
within the legislative history, the D.C. Circuit @gd with the district court and deferred to the
Secretary’s construction ttfie statutory languagdrummond 796 F.2d at 504-05. The court
found that the Secretary’s construction cduddinferred from the 1982 amendment to the OSM
regulations, which adopted an interpreiatof the statutory fguage that defined

“production . . . to include the &re process of extractg and selling coal, complete from pit to
buyer’s door.” Drummond 610 F. Supp. at 1497-9%8e Drummond/96 F.2d at 505.



plaintiff's argument that the Q% regulations constitute an uncaditigtional tax on exported coal
fails.

Finally, plaintiff argues thatonsol. Viwas wrongly decided because of the Federal
Circuit’s reliance orLiggett & Myers Tobacco Cp299 U.S. 383. Pl.’s Resp. to Def.’s Mot.
Summ. J. 20-22. I|higgett a tobacco manufacturer challedga statute that placed a tax
“[u]pon all tobacco and snuff maradtured in or imported into the United States, and . . . sold by
the manufacturer or importer, or removed for consumption or shigdett & Myers Tobacco
Co, 299 U.S. at 384 (quoting Revenue Act of 1926, Pub. L. No. 69-20, § 401, 44 Stat. 9, 88
(codified at I.R.C. 8§ 700(a)L034))) (internal quotation maslomitted). The Supreme Court
held that the tax was on the manufactureobficco, and “the effect upon the purchaser was
indirect and imposed no prohibited burdeid’ at 386. The fact thalhe time for paying the tax
was upon either sale or removal “indicate[d]puspose to impose the tax upon either sale or
removal.” Id. The Federal Circuit determined that the takiggettwas analogous to the AML
fee. SeeConsol. V] 615 F.3d at 1382. The court found thatltiggettcourt “did not
differentiate between an orgarproduct like tobacco thabuald change weight and other
products that could not.Td. The Federal Circuit “[saw] no reason to do soConsol. VI Id.
Plaintiff's contention thakiggettdiffers both doctrinally and factually from the situation
presented ilConsol. Vland in this case therefore unpersuasive.

B. Plaintiff's Takings or legal Exaction Claim Fails

Plaintiff argues that the “unconstitutionalaexion of the [AML £e] on coal sold for
export violates the Takings Clause of thelFAimendment of the UniteStates Constitution,
which provides, ‘nor shall privatproperty be taken for publicaisvithout just compensation.”
Am. Compl. T 20. Defendant contends ghlaintiff abandoned ittakings claim by not
mentioning that claim in its response to aefent’s motion for summary judgment. Def.’s
Reply to Pl.’s Resp. to Def.’s Mot. Summ. J.Rowever, this Court need not address the issue
of waiver because plaintiff's takgs claim fails on the merits.

There is no genuine disputetasany material fact regarding plaintiff's claim that the
AML fee constitutes a taking. A takings clarequires that a plaiiff identify a property
“interest that has allegedly betken by operation of [an] Act.SeeHodel v. Va. Surface
Mining & Reclamation Ass;52 U.S. 264, 294 (1981). In thisstance, plaintiff's property
interest is monetary, and théegled taking is effectuated by tAdL fee. The Federal Circuit
has found that it is bound byelsupreme Court’s opinions ltastern Enterprises v. Apfé24
U.S. 498 (1998), in which five justices agreealtthiegulatory actions gpiiring the payment of
money are not takings."Commonwealth Edison Co. v. United Stag%l F.3d 1327, 1339
(Fed. Cir. 2001) (en banc).

” In Eastern Enterprise$the Supreme Court confronted a constitutional challenge to the
retroactive liability provisionsf the Coal Industry Retiree H8aBenefit Act of 1992, codified
at 26 U.S.C. 88 9701-9722 (the ‘Coal Act’)Commonwealth Edison Co. v. United Stag¥l
F.3d 1327, 1339 (Fed. Cir. 2001) (en baseg E. Enters524 U.S. at 503-04. Five members
of the court rejected the ideaathan obligation to pay money ammted to a taking. The plurality
opinion, written by Justice O’Connor and joinggdthree other justices, “concluded that the
retroactive impact of the Coal Act as appliedthe plaintiff] resulted in an unconstitutional



Commonwealth Edison Cmvolved regulations that reqad domestic utility providers
benefitting from government uranium enrichmfadilities to make payments to a Uranium
Enrichment Decontamination and Decommissioning Fuddat 1333. The Federal Circuit held
that “while a taking may occur when a specitind of money is involved, the mere imposition
of an obligation to pay money . . . does not gise to a claim under thBakings Clause of the
Fifth Amendment.® Id. at 1340.

Moreover, in a different opinion, the FederatdDit directly addressed payments alleged
to be unconstitutional under the Export ClauSeeU.S. Shoe Corp. v. United Statg96 F.3d
1378, 1381-84 (Fed. Cir. 2002). In that case, thafffasued to recover taxes paid under the
Harbor Maintenance Tax, |.R.C. 88 4461-44%200), which was levied on commercial cargo
for the use of certain ports).S. Shoe Corp296 F.3d at 1381. The court found the statute
violated the Export Clause, bobt the Takings Clausdd. at 1383. Taxation, écourt held, is
not aper setaking because money is private propéngt cannot be physically occupied by the
government.ld. (citing United States v. Sperry Cor@d93 U.S. 52, 62 n.9 (1989)). Taxation is
not a regulatory taking because “[rlegulatorti@ts requiring the payment of money are not
takings.” Id. (quotingCommonwealth Edison C&71 F.3d at 1339) (internal quotation marks
omitted). Accordingly, there is no genuine dispute as to any material fact regarding whether the
AML fee as applied to plaintiff constitutes a takihg.

taking of property because it placed a ‘seversrdiportionate and extremely retroactive burden
on [the plaintiff].” Commonwealth Edison C&®71 F.3d at 1339 (quotiri§) Enters. 524 U.S.

at 538 (plurality opinion)). Justice Kennedy, is honcurrence, disagreed that the act in that
case, which required coal operators to furtdrelhealth benefits of retired employees,
constituted an unconstitutional taking becausajposed a financial burden without regard to
property. Id.; E. Enters, 524 U.S. at 540 (Kennedy, J., conaogrin judgment and dissenting in
part). The four dissenting juséis (Justices Stevens, Soutensberg, and Breyer) agreed with
Justice Kennedy that the Takings Clause wasnmplicated by an obligation to pay a fee.
Commonwealth Edison G271 F.3d at 1339 (citing. Enters, 524 U.S. at 554 (Breyer, J.,
dissenting)). “Thus, five justes of the Supreme Courtltastern Enterpriseagreed that
regulatory actions requiring the pagnt of money are not takingslti. The Federal Circuit
agreed with “the prevailing viethat [it was] obligated to follow the views of that majority” of
justices. Id.; see also idat 1339 n.10 (collecting casedogting the prevailing view).

® The Supreme Court held thillips v. Washington Legal Foundatitimat interest generated by
an Interest on Lawyers Trust Account (“IOLTA"¥ the ‘private propertyof the owner of the
principal” subject to the Tangs Clause of the Constitati. 524 U.S. 156, 172 (1998). The
Federal Circuit recognized that the case betadt@ not involve a similar fund, and, therefore,
Phillips did not apply.See Commonwealth Edison,.C&71 F.3d at 1338, 1340. Likewise,
Phillips does not apply here because this case doEsvolve a fund similar to an IOLTA.

® Several circuits have heldat the AML fee is a taxSee, e.gUnited States v. Ringle985
F.2d 185, 187-88 (4th Cir. 1993)nited States v. Tri-No Enters., In819 F.2d 154, 159 (7th
Cir. 1987);United States v. River Coal C@48 F.2d 1103, 1106 (6th Cir. 1984). Even if the
AML fee were not a tax, the impitisn of the fee would not effeet taking pursuant to Federal
Circuit precedentSee Commonwealth Edison Ca71 F.3d at 1340.



Additionally, plaintiff's claim that the AML fee amounts &m illegal exaction does not
present a genuine dispute as to any material fact. An “illegal exaction” occurs when the
government has “improperly paid, exacted, or talkem the claimant in contravention of the
Constitution, a statute, or a regulatiofNorman v. United State429 F.3d 1081, 1095 (Fed.
Cir. 2005) (quotindgzastport S.S. Corp. v. United Statdg2 F.2d 1002, 1007-08 (Ct. CI. 1967))
(internal quotation marks omitted). The Fed&mtuit has declared that the AML fee does not
violate the Export Clause andtiserefore constitutionalSee Consol. Y615 F.3d at 1381-82.
Because the court has declared the A& floes not violate the Constitution, and nothing
suggests that the regulatiorotherwise illegal, there can e “illegal exaction” claim.

C. The Court Has Jurisdiction Over Plaintiff's Claims

Finally, in its motion for summg judgment, defendant argues that the Court does not
have jurisdiction over plaintiff's claims. nder § 1276(a)(1) of SMCRA, “[a]ny action by the
Secretary promulgating natidrrales or regulations . . . shall babject to judicial review in the
United States District Court forefDistrict of Columbia Circuit” if a petition for review is filed
“within sixty days from the date of such axti” 30 U.S.C. § 1276(a)(1)Defendant contends
that, because plaintiff claims that the AML fee regulations are unlawful, the Court should follow
Amerikohl Mining Co. v. United State899 F.2d 1210 (Fed. Cir. 1990), and find that it lacks
jurisdiction because plaintiff's claims are unéily and have been filed in the wrong court.
Def.’s Mot. Summ. J. 10. I1Amerikohl Mining Cq the Federal Circuit held that “the plain
meaning of the language in sectil276(a)(1) [demonstrated] ti@bngress intended the District
Court for the District of Columbia to be tle&clusive forum for challenging national rules and
regulations promulgated under the SMCRA.” &92d at 1213. Therefore, the Federal Circuit
dismissed for lack of jurisdictionld. at 1215.

The Federal Circuit addressed defendant’s argumeé@omsol. 1| in which it reaffirmed
its holding inCyprus Amax Coal CB. In Consol. 1| the court held that the “Export Clause
provides . . . coal producers with an independeiftexecuting cause attion that allows for
Tucker Act jurisdiction in the Court of Fedéf@aims.” 351 F.3d at 1379. The Federal Circuit
distinguishedConsol. lIfrom Amerikohl Mining Coby noting that “the cause of action asserted
in Amerikohlwas not based on the Constitution or any federal law other than the SMCRA itself,”
whereas th€onsol. llcourt dealt with the tationship between SMCRA and the Export Clause.
Id. at 1380. Accordingly, the Fedéfircuit has made clear thatlCourt of Federal Claims has

19 Cyprus Amax Coal Calealt with a challenge to the Coeax, 26 U.S.C. § 4121, that did not
exempt exported coal from the tax. 205 F.3d at 13#fe plaintiff allegedhat the tax violated
the Export Clauseld. The Federal Circuit stated that thecker Act is purely jurisdictional and
“on its own predicate, it does nehable a party to recover monetary damages from the United
States.”ld. at 1373. The Tucker Actgaires “a complementagubstantive right found in
another source of federal law, such as@onstitution, federaitatutes, or executive
regulations.”Id. This was satisfied by the Export Clause, which, “given a fair textual
interpretation, . . . leads to the ineluctable ¢asion that the clause @vides a cause of action
with a monetary remedy.Td. The court concluded that “amacan recover for payment of
taxes under the Export Clause independent of the tax refund statute” because a cause of action
based on the Export Clause is self-executidgat 1374.



jurisdiction over plaintiff's claims.See Consol. JI351 F.3d at 1380-8%ge also Clinchfield
Coal Ca, 2012 WL 1957630, at *Z;onsolidation Coal C9¢2012 WL 1026966, at *4—6.

Defendant also contends ti@dnsol. llwas superseded byelntervening Supreme
Court decision irUnited States v. Cltwood Elkhorn Mining Cg 553 U.S. 1 (2008). Def.’s
Mot. Summ. J. 10-11. The Supreme Couglimtwood Elkhorrheld that a tax claim based on
the Export Clause had to biketl with the Internal Revenugervice within the statute of
limitations set forth in the Internal Revenue Chdd¢ore being filed with the Court of Federal
Claims. 553 U.S. at 4-5, 14. Defendant argues thet@ decision irClintwood Elkhorn
“suggests that courts must looksee if claims are covered by ader statute of limitation” and
thus implies that SMCRA's sixty-day time limit thallenge a regulatidoars plaintiff from
relying upon the six-year limitatioget forth in the Tucker Act. Def.’s Mot. for Summ. J. 11.

Nonetheless, the Federal Circuit found that@wourt of Federal Claims has Tucker Act
jurisdiction over claims algng that the AML fee violates the Export Clausee Consol. JI
351 F.3d at 1379. This court is bound to follovd&l Circuit precedent unless “the circuit’s
precedent is expressly overruled by statutkeyoa subsequent Supreme Court decision.”
Strickland v. United Stated423 F.3d 1335, 1338 n.3 (Fed. Cir. 2005). Because the Supreme
Court did not expressly overru@®nsol. I} the Court finds that bimalg precedent requires the
conclusion that the Court of Federal Claims has jurisdiction to hear this case under the Tucker
Act. SeeConsolidation Coal C92012 WL 1026966, at *6.

CONCLUSION

In view of the foregoing, the Court finds that plaintiff's claims do not raise a genuine
issue of any material fact, and defendant igledtto judgment as a matter of law. Accordingly,
the CourtGRANT S defendant’s motion for summary judgment. The Clerk of the Court shall
enter judgment in favor of defendant.

IT ISSO ORDERED.
s/ George W. Miller

GEORGE W. MILLER
Judge
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