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ALLEGRA, Judge:

Section 1500 of Title 28 of the United States Code bars litigation in this court of the same
dispute pending in another courtad8ed shortly aftehé Civil War, and long outlivings
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original purpose, this gatekeeper provision has oft been described as an “anacHranisma”
“trap for the unwary.® Yet, in recent yearst has experiencedrisorgimentg triggered by the
Supreme Court’s decision Wnited States v. Tohono O’'odham Nati@81 S. Ct. 1723 (2011),
andperpetuatedyy the United Statéditigating positions. [R2fendantat times seems taliscover
thisjurisdictionalissueexceedinglyate in thegame oftenafter considerable time and resources
have beemxpended Such is the case with defendant’s motion to dismiss under RCFC 12(b)(1)
—filed more than a decade after the original complaint, after discovery was comateted
severalmeritsdecisionsand a final judgmenwererendered by this couras well as after an
appeala referralof questions by the Federal Circuit to the Oregon Supreme @airtision by
that statecourt,and a remand by the Federal Circuee Klamath Irr. Dist. v. United Stat&85
F.3d 505 (Fed. Cir. 201£) Now, for the first time, defendant argues that, under section 8500,

! See, e.gLower Brule Sioux Tribe v. United Staté®2 Fed. Cl. 421, 424 n. 4 (2011);
Griffin v. United States85 Fed. Cl. 179, 181 (200&¥f'd, 590 f.3D 1291 (Fed. Cir. 200Nat’l
Union Fire Ins. Co. v. United Statek9 CI. Ct. 188, 190 (1989pwyer v. Unied States7 CI.
Ct. 565, 567 (1985A.C. Seeman, Inc. v. United State<l. Ct. 386, 389 (19843ge also
Keene Corp. v. United States08 U.S. 200, 217 (1993) (“The trial judge in this case was not the
first to call this statute anachronistjc Passamaquoddy Tribe v. United Stgt88 Fed. Cl. 256,
262 (2008)aff'd, 426 Fed. Appx. 916 (Fed. Cir. 2011) (“The jurisdictional bar in § 1500 has
been much criticized for being an awkward tool that has outlived its original purpsse.”)
generally Griffn v. United State$21 F.3d 1363, 1366 (Fed. Cir. 2010) (Plager, J., dissenting
from denial of petition for rehearindggric C. Bruggink, “A Modest Proposal,” 28 Pub. Cont.
L.J. 529, 539 (1999) (“Section 1500 remains something of a judicial coelacdhgiwistming
around despite its Civil War era rationale.”); David Schwartz, “Section 1500 afidi®al Code
and Duplicate Suits Against the Government and Its Agents,” 55 Geo. L.J. 573 (1967)
(hereinafter “Schwartz”).

2 See, e.gLow v. United State®0 Fed. Cl. 447, 455 (200Berry v. United State86
Fed. CI. 24, 29 (2009);an-Dale Co. v. United State85 Fed. Cl. 431, 433 (200%yiffin, 85
Fed. Cl. at 181¢’Abrera v. United Stateg8 Fed. Cl. 51, 56 n. 10 (200¥)aizburd v. United
States46 Fed. Cl. 309, 309-10 (2008Ege alsEmily S. Bremer & Jonathan R. Siegel,
“Clearing the Path to Justice: The Need to Reform 28 U.S.C. § 1500,” 65 Ala. L. Rev. 1, 37-38
(2013) (hereinafter “Bremer & Siegel'Payson R. Peabody, Thomas K. Gump, Michael S.
Weinstein, “A Confederate Ghost that Haunts the Federal Courts: The Caspdal 828
U.S.C. § 1500,” 4 Fed. Cir. B.J. 95 (199h&reinafter “Peabody, et.,&onfederate Ghost”)
George W. Miller and Jonathan L. Abram, “A Survey of Recent Takings Cases inuheo€
Federal Claims and the Court of Appeals for the Federal Circuit,” 42 Cath Rév. 863, 892
(1993) (“[t]hat rule is a trap for the unwary”).

3 See also Petrdiunt v. LLC v. United State$05 Fed. Cl. 37, 44 n.7 (2012) (defand
moved to stay case in Court of Federal Claims while case was being litigatedich cbstrt and
then, years later, when the filing of a new suit for the same years was Inathedstatute of
limitations, moved to dismiss the case in this coureagon the pendency of the district court
action);Central Pines Land Co. v. United Stat88 Fed. Cl. 394, 407 (201Hff'd, 697 F.3d
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district court case filed in 20Qand dismissed that same yeal)igesthis court to dismiss th
complaint. For the reasons that follow, the C&RANTS, in part, andDENIES, in part,
defendant’s motion.

The Klamath River Basin is home to the Klamath Projeate of the first irrigation
projects constructed under the Reclamation Act of 1902 (the Reclamatich Botjer authority
of this Act, the Bureau of Reclamation (Bureau) entered into water rights asntigh
individual landowners and irrigation districts. In 1957, the states of California agb®r
entered into the Klamath River Basin Compact (Klamatm@arct), which was ratified by the
United States Congress, and allegedly governs the property rights reldtedviatér from the
Klamath Basin.

Prior to 2001, Klamath Basin landowners received all the water they needed under a
combination of contracts with the United States and the Klamath Compact. But, inrigeo$pr
2001, several federal agencies produced studies indicating that water leveBasithevere so
low as to threaten the health and survival of three species in violation of the EnedaBgecies
Act (ESA),87 Stat. 884, 16 U.S.C. 8 153t,seq On April 6, 2001, responding to these
concerns, the Bureau issued a revised Operation Plan (the 2001 Plan) for thé Rlieojest
that terminated the delivery of irrigation water to manyvidiials and irrigation districts for the
year 2001.

On April 9, 2001, Steven Lewis Kandra, David Cacka, the Klamath Irrigation Distric
(KID), the Tulelake Irrigation District (TID), and the Klamath Water tds&ssociation
(KWUA), hereinaftercollectively the Kandraplaintiffs,” filed suit against the United States,
Gale Norton (Secretary of the Interior), and Don Evans (Secretary of Cog)rnretice United
States District Court for the District of Oregdnin their complaint, theKandra plaintiffs sought
declaratory relief and a preliminary injunctipreventinghe Bureau from implementing the

1360 (Fed. Cir. 201dismissing case at the attorney’s fees stage in which plaintiffs had
prevailed on a takings dta following thirteen years of litigationsee als@Bremer & Siegel, 65
Ala. L. Rev. at 33-34.

* In several prior opinions, this court has extensively discussed the underlyingf facts
this case.Seee.g, Klamath Irrigation Dist. v. United Stateg5 Fed. Cl. 677 (2007Klamath
Irrigation Dist. v. United State$7 Fed. Cl. 504 (2005). The court describes here only the facts
relevant to the pending motion to dismiss.

> Lon Baley filed a motion to intervene on April 25, 2001, that was granted the following
day, and thus also was a plaintiff in this suit.



2001 Plarf. They alleged that indoptingthe 2001 Plan, the defendant Haeachedxisting
contractsand violatedeclamation law, th&dministrative Procedure A¢APA), 5 U.S.C. 88
701-06,the National Environmental Policy Aot 1969(NEPA), 83 Stat. 852, 42 U.S.C. § 4321
et seq, theESA, and other federal laws. Notably, the complaint averred thdtahdra

plaintiffs were “not waiv[ing] any rights to seek damages in the Courédéfal Claims against
the United States for any conduct of the federal defendants.” The complaéerterag
allegations” segment included seventeen paragraphs of factual background thadistory of
water rights and irrigation in the Klamath Project from the ReclamatioofA202 through the
2001 Plan.

On April 30, 2001, the district court denied tkandraplaintiffs’ motion for a
preliminary injunction.Kandra v. United Stated45 F. Supp. 2d 1192 (D. Or. 200Dn
October 15, 2001, theandraplaintiffs filed a document entitled “Notice of Dismissé#fat
docketed by the district court as a “Motion to Dismiss.” On November 27, 2001, the district
court granted the motion tasthiss andcentered judgment dismissing the action.

Meanwhile, on October 11, 2001, fourteen watieainage, and irrigatiodistricts and
thirteenagricultural landowners in Oregon and Califortitee “Klamathplaintiffs”) filed this
suit against the United StatésTheoriginal complaint made two takings claims: (i) that the
United States took the water rights of plaintiffs withpayingjust compensatioas required by
the Fifth Amendment; and (ii) thaterUnited Statesnpaired plaintiffs water rights, thereby
violatingthe Klamath Compagctvithout paying just compensation as required by the Fifth
Amendment. On March 24, 2003, plaintiffs filed an amended complaint which added a third
claim, to wit, that “beginning on or about April 10, 2001, and continuing through the remainder
of water year 2001, defendant breached [various contracts between the Bureaupdaidtifis]
by failing and refusing to deliver to plaintiffs . . . the quantities of waterinedjby their written
contracts.” The basi@actual allegations in the original and amended complaints are identical.

® The district court complaint specified that KID and TID were authorized undeolaw
“take any action necessary to protect [their] interests and those of Jtlaéen] users,” and
explained tht KWUA is a norprofit corporation with a major purpose of protecting “the
common interests of its members in the use of water for irrigation.” The KWWAdAnembers
including irrigation and drainage districts and individuals who obtain, deliver, ande ecater
through facilities constructed by the United States as part of the Klamatht frajeestion.

” The fourteen district plaintiffs in this suit are: Klamath Irrigation District, Tikela
Irrigation District, Klamath Drainage District, Poe Y&l Improvement District, Sunnyside
Irrigation District, Klamath Basin Improvement District, Klamath Hills District Iny@mment
Co., Midland District Improvement Co., Malin Irrigation District, Enterpiisgation District,
Pine Grove Irrigation DistrictWestside Improvement District No. 4, Shasta View Irrigation
District and Van Brimmer Ditch Co. The thirteen agricultural landowner plsnmtifthis suit
are: Fred A. Robison, Albert J. Robison, Lonny E. Baley, Mark R. Trotman, Baley Trotman
Farms, Jmes L. Moore, Cheryl L. Moore, Daniel G. Chin, Deloris D. Chin, Wong Potatoes,
Inc., Michael J. Byrne, Daniel W. Byrne, and the Byrne Brothers.



In two separate summary judgment opinidhgs court dismissed plaintiff&ifth
Amendment takings claims, their claims under thankdthCompact and their breach of contract
claims. See Klamath Irrigation Dist. v. United Staté3 Fed. Cl. 504 (2005) (takings decision);
Klamath Irrigation Dist. v. United Stateg5 Fed. Cl. 677 (2007) (contract decisioRelying in
part on the decision of the Oregon Supreme Court, the Federal Circuit vacated the judgment of
this court and remanded the case to the court for further proceed#ilagsath Irrigation Dist. v.
United States635 F.3d 505, 507 (Fed. Cir. 2011).

On August 22, 201-efendantfiled a motion to dismisthe complaint under RCFC
12(b)(1), claiming that this court lacked jurisdiction over this case #&1erS.C8 1500. The
defendant-intervenor in this case, Pacific Coast Federation of FisherAssosiations, joined
in support of this motion. Original briefing on this motion was completed in October, 2011, but
on December 5, 2011, proceedings were stayed pending the resolution of a similar motion in
Petro-Hunt v. United StateNo. 00-512. After that decision was published,tagies
submitted supplemental briefing orettotion to ¢smissand oral argument was conducted.

Deciding a motion to dismiss “starts with the complaint, which must beplegltied in
that it must state the necessary elements gflthetiff's claim, independent of any defense that
may be interposed.Holley v. United Stated.24 F.3d 1462, 1465 (Fed. Cir. 19958¢ also Bell
Atl. Corp.v. Twombly550 U.S. 544, 554-55 (2007 particular, the plaintiff must establish
that the court has subject matter jurisdiction over its claifingsted Integration, Inc. v. United
States659 F.3d 1159, 1163 (Fed. Cir. 201Rgynolds v. Army & Air Force Exch. Sei846
F.2d 746, 748 (Fed. Cir. 1988).

Plaintiffs assert federal subjentater jurisdiction in this court under the Tucker Act, 28
U.S.C. § 1491. That provision grants this court “jurisdiction to render judgment upon any claim
against the United States founded either upon the Constitution, or any Act of Gargrayg
regulation of an executive department, or upon any express or implied contract with the United
States....” 28 U.S.C. § 1491(a)(1). Itis well-established that takings actions actddire
contract actions are both covered by this grant of jurisdictiae Keene Corpb08 U.Sat205;
Bywaters v. United State870 F.3d 1221, 1224 (Fed. Cir. 2012). Defendant, however, claims
that jurisdiction is lacking hefgecausef 28 U.S.C. § 1500.

Section 1500 of Title 28 provides:

The United States Court of FedeClaims shall not have jurisdiction of any claim

for or in respect to which the plaintiff or his assignee has pending in any other
court any suit or process against the United States or any person who, at the time
when the cause of action alleged in such suit or process arose, was, in respect
thereto, acting or professing to act, directly or indirectly under the aytlobtite
United States.



28 U.S.C. § 1500. “[T]he words of the statute are plain,” the Supreme Courtretatgdninety
years agp“with nothing in the context to make [its] meaning doubtf@drona Coal Co. v.
United States263 U.S. 537, 540 (1924ee also Johns-Manville Corp. v. United Sta85b
F.2d 1556, 1565 (Fed. Cir. 1988grt. denied489 U.S. 1066 (1989). Those words speak in
terms of subject matter jurisdiction and “bar jurisdiction over the claim diatif who, upon
filing [with the Court of Federal Claims], has an action pending in any other coudr‘fn
respect to’ the same claimKReene Corp.508 U.S. at 20%ee also Nez Perce Tribe v. United
States 83 Fed. Cl. 186, 189 (2008). To determine whether sectionaiifi@s here, the court
must answethreequestions:(i) whether, and to what extent, “the plaintiff[s] or [their]
assignee[s]” in this caseeathe same as those in the district courtwiigther the district court
action was “pending” at the time jurisdiction under section 1500 is measuredi)ahdd]
whether the claims presented to the district court were the same as those irathease.See
Brandt v. United State§10 F.3d 1369, 1373-74 (Fed. Cir. 203w Nation of Oklahoma v.
United States103 Fed. Cl. 613, 616-17 (2018yiffin v. United States35 Fed. Clat 184.

Defendant argues that, under section 1a0Q@he claims filed byall the plaintiffs in this
action should be dismissed for lack of jurisdiction. In defendant’s view, it ievienet that only
three of theKandraplaintiffs are also plaintiffs in this case becgusets view,the Kandra
plaintiffs were assignees of all the plaintiffs herdmarguing for dismissal,elendant also fails
to draw anymeaningfuldistinction between the takings and breach of contract claim in this case.
It contends that both claims are based upon substantialbathe operative facts as the claims in
Kandra The court will address defendant’s assertsergatim

A.

The threshold questidrere is whethelthe plaintiff[s] or [their] assignee[s]” in this case
are the same as those in the district colftcoursethree of thenamed plaintiffs in this case
were alsKandraplaintiffs —KID, TID and Mr. Baley. For them, application of section 1500
moves to the next stage. But what theothertwenty-four plaintiffs in this case?

Defendant argues ththe Kandraplaintiffs, particularly, the KWUAwere the
“assignees” oéll the plaintiffshere To reach this remarkable conclusion, defendant adopts
surpassingly broad definition of the word “assignesgseveratinthat “[i]f the interests of the
plaintiffs named in [this] action are represented in the district court amtibise plaintiffs had
a st&e in the outcome of the district court action, there is sufficient identity in thegar
pursuing the two suits for Section 1500 to apply éfédhdant citesttle in support of this claim,
however relying principallyuponfragments obbiter dictain two opinions Webb & Associates
v. United Statesl9 Cl. Ct. 650 (1990) andummi Tribe of the Lumniteservatiorv. United
States 99 Fed. Cl. 584 (2011But, these cases plainly are inapposite.

In Webb Associatesudge Rader held that section 1500 applied when a plaintiff became
the assignee of a defendant in a district court icaadich, prior to the filing bthe Claims
Court suit, a counterclaim had been filed agaimstUnited StatesBut, thiscaseindisputably
involveda formal assignmentReflecting thatJudge Rademnderstandably observed, in a
footnote,that “[a]s assignee, plaintiff now has a stake in the outcome of the districtasar”
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Id. at 651 n.1.In Lummi Tribe Judge Wiesdismissed the claims afplaintiff who had a case
still pending before another court, but declined to dismiss timaslaf other plaintiffsnoting
that they “were not parties in the district court litigation (nor were their inteegstssented
there).” 99 Fed. Cl. at n. 7. Splicing these snippets together, defendant contends that these cases
hold that one who hasstiake in litigatioror has interests represented tiere an “assignee” for
purposes of section 1500. But, neither case even intimétesalene lolds — this. Nor does
defendant’s conclusiotkerive logically from the observationsade in these caseBer contra—
while assigneedo have a stake in the outcome of litigation involving tlassigned property,
andwhile non-assigneesdo not (at least by virtue of their neassignment)it does not follow
that anyone with a stake in the outcoméitigfation is an assignee This is not the first time this
court hageachedhis conclusion -nhor, for that matter, the first time it hejected defendant’s
reliance on these owif-context snippets as support for‘issake in the outcome” argumerfsee
Kingman Reef Atoll Invest LLC v. United Stated03 Fed. CI. 660, 687-689 (2012¢jecting
the identical claims}

Perhapslefendantin attempting testretchsection 1500hasavoided more traditional
interpretationatoolsfor agoodreason- asit is tolerably plainthatnone of theKkandraplaintiffs
are“assignes,” if that word is used imitherits ordinaryor legalsense Of coursethere is
absolutely no reasoifrom a statutory construction st#point, not to begin our analysisth the
plain meaning of thevord “assigneé SeeCorona Coal 263 U.S. at 54QJohnsManville
Corp., 855 F.2at 1567;see alsdaldrige v. Shapirp455 U.S. 345, 356 (1982)Vatt v. Energy
Action Educ. Found454 U.S. 151, 162-63 (1982). Indesihce“[t]he words of [section 1500]
are plain,"Corona Coa) 263 U.S. at 546° numerousasesincludingKeene 508 U.S. at 210,
have employedictionariesin definingkeyterms in section 1508 While none of these cases

8 At least since the time of Aristotle, it has been vestiablished that the fact that all
Spartans are Grkdi.e., that all assignees have a stake in litigation) does not mean that all
Greeks are Spartanse(, that all with a stake in litigation are assignees). Nor does it follow that
because some cats are black, and because some black things are televisions, thata@me cats
televisions.

® Nor, contrary to defendant’s arguments, is this case anythinGdikdeagle v. United
States 105 Fed. Cl. 164 (2012). In that case, this court invoked section 1500 because the
plaintiffs in this court wereinnamed members of the certified clas€abell v. SalazarNo.
1:96-cv-01285 (D.D.C.). Nothing remotely similar is the case here.

19 See also Central Pines Land €697 F.3d at 136@ohns—Manville Corp.855 F.2dht
1565 Petro-Hunt, LLC v. United State405 Fed. Cl. 37, 42 (2012).

1 Seee.g., Brandt710 F.3d at 1378:0oveladies Harbor, Inc. v. United Stat®¥ F.3d
1545, 1150 n.13 (Fed. Cir. 19940toeMissouria Tribe of Indians, Okla. v. United Statda95
Fed. Cl. 136, 139 (2012kKaw Nation 103 Fed. Clat619-20;Pdlegrini v. United States103
Fed. CI. 47, 50-51 (2012%riffin, 85 Fed. CI. at 186-8 ¥ ankton Sioux Tribe v. United States
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hasinterpreted the word “assigneetiet court sees no reastandeviate fom the“plain meaning”
rulein construinghatterm

Dictionary.com defines an assignee as “a person to whom some right or isterest i
transferredeither for his or her own enjoyment or in trus§éeDictionary.reference.com (as
lastviewed on November 21, 2013)ikewise, Black’s Law Dictionary defines an assignee as
“[o]ne to whom property rights or powers are transferred by another.” Blaal Dictionary,
Thomas Reuters 136%®d. 2009)hereinafter “Black’s Law Dictionary*)see alsdouvier
Law Dictionary Walter Kluwer82 (2012) (“One who assumes the duties and privileges of
another . . . Accepting an assignment places the assignee completely in théhele o
assignor.”) Otherfamiliar lexicons are to similar effe¢t. In Holywell Corp. v. Smith503 U.S.
47 (1992), the Supreme Court applies tommonusage in deciding thatliguidatingtrusteen
bankruptcy was an “assignee” within the meaning of section 6102(b)(3) of the Inteueaiue
Code, and had to file returns and pay taxes on the income attributable to the property of the
debtors.In reaching that resylthe Supreme Court relied upon the definioited above-to
wit, that an assignee is “one to whom a right or property is legally transferréfi] person to
whom an assignment is made” and arsigisment’as “[t]he act of transferring to another all or
party of one’s property, interest, oghits”). Holywell, 503 U.S. at 53 (quoting, respectively,

84 Fed. Cl. 225, 229 (2008&ff'd, 437 Fed. Appx. 938 (Fed. Cir. 201%¢e also Nez Perce
Tribe v. United State83 Fed. Cl. at 191.

12 Seeg.g.,Webster's New World College Dictionary, Wiley 85"(dd. 2009) (“A
person to whom a claim, right, property, etc. is transferred.”); Webster’s idgatiDictionary,
Random House 126 (2d ed. 20Q1A person to whom some right or interest is transferred,
either for his or her own enjoyment or in trilstThe American Heritage Dictionary, Houghton
Mifflin Company 109 (4th ed. 200@) A party to which a transfer of property, rights, or interest
is made€’); The Random House Dictionary of the English Language, Random House 90 (1981)
(“Law. One to whom some right or interest is transferred . . . .”). Seeking totdb#ieBlack’s
Law Dictionary definition quoted above, defendant claims that dictionary goes ovett taat
definition by indicating that “the term’s actual usage is sufficiently widesptigat courts must
typically look to the intent of parties in particular cases to devise a moisgneeaning.” But,
the passage in Black’s doaot quite say this, but instead states—

Use of the term is so widespread that it is difficult to ascribe positive meaning to
it with any specificity. Courts recognize the protean nature of the termeand ar
therefore often forced to look the intent of the assignor and assignee in

making the assignment —rather than to the formality of the use of the term
assignee-in defining rights and responsibilities.

Black’s Law Dictionary, at 136 (emphasis added). The highlighted lgeguakes clear as
defendant’s statement on brief does nttat even as a “protean” term, an “assignee” arises only
when there is an “assignment.”



Webster’'s Third New International Dictionary 132 (1986) and Black’s Lawidpiary 118-19
(6™ ed. 1990)).Other courts have employeuetsame definitions in construing the term
“assigne” in the ontext ofa varbus othefederal statutesncluding the AntiAssignment
Act.?

Defendantwould have this court empl@nisolateddefinition of“assignee” that appears
in a few dictionarieghat is,“[a] person appointed to act for anotheBeeWebster's Ninth New
Collegate Dictionary, MerriamWebster, Inc. 109 (19853ge alsorhe Oxford English
Dictionary, Clarendon Press 713 (2d ed. 198®gally speakingthis definition conflates an
“assignee’with an “agent,”as the latter is defined Black’s Law Dictionary as “one who is
authorized to act for . . . anothemBlack’s Law Dictionary, a72. Can it be that Congress
intended this confusiéhThe court thinks not faseverakeasons.

First, the ordinary rule of construction is that a court shaglckpt the mainstream
definition of a word, rather thahatwhich is uncommonSeeMCI Telecomms. Corp. v. Am.
Tel. & Tel. Co, 512 U.S. 218, 226-28 (1994) (holding that a court need not accept a dictionary
definition that contradicts “virtually all other[ ]” definitions} Tellingly, defendantites no
case that has evelied uporthis definition— and research reveals none. Second, defendant’s
broader usag#l fitsthe remainder of the stattgestructure which anticipates that the
referenced assignéetheholder of a tlaim.” See Davis v. Michigan Dept. 6feasury 489
U.S. 803, 809 (1989)'statutory language cannot be construed in awayi*> Had Congress

13 See First Nat. City Bank v. United Stat848 F.2d 928, 934-35 (Ct. Cl. 1977) (Anti-
Assignment Act, 31 U.S.C. § 372Ralding v. Capital One Bank (USA), N.2011 WL
4340855, at *3-4 (D. Minn. Sep. 15, 2011) (Truth in Lending Act, 15 U.S.C. 8€i68&0);
Rojo v. Bear Stearns Residential Mortg. Cogf11 WL 2601355, at *7 (E.D. Wis. June 30,
2011) (same)King v. Long Beach Mortg. Cd672 F. Supp. 2d 238, 248 (D. Mass. 2009)
(same)]n re Thompson Boat Ca230 B.R. 815, 825 (Bkrtcy. E.D. Mich. 1995) (Uniform
Commercial CodeMyers v. Citicorp Mortg., In¢.878 F. Supp. 1553, 1557 (M.D. Ala. 1995)
(Truth in Lending At); see also Whetstone Candy Co., Inc. v. Kraft Foods, 36¢. F.3d 1067,
1075 (11" Cir. 2003);Saint John Marine Co. v. United Statég F.3d 39, 47 (2d Cir. 1996)
(construing the AntAssignment Act)jn re J.R. Deans Cp249 B.R. 121, 140 (Bkrtcy. D.S.C.
2000) (applying the South Carolina Anti-Assignment Act).

4 See also Comcation, Inc. v. United Sta®sFed. Cl. 61, 67 (2007) (rejecting an
isolated definition of the word “with” as it was “an outlier and provides no basis foriagy
‘plain meaning’ analysis of the statuteFjplt v. Livinn Suites, Inc2010 WL 5834046, *3 (D.
Minn. May 21, 2010)Turner v. Ticket AnimaR009 WL 1035241, at *3 (S.D. Fla. Apr. 16,
2009);see generallyAntonin Scalia, Bryan A. Garner, “A Note on the Use of Dictionaries,” 16
Green Bag 2d 419 (2013).

15 A court must interpret the statute “as a symmetrical and coherent regutiteryes”

Gustafson v. Alloyd Cp513 U.S. 561, 569 (1995), and “fit, if possible, all parts into an
harmonious whole,FTC v. Mandel Bros.359 U.S. 385, 389 (1959%ee alsd.eocal v.
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wanted to incorporate a broad agency principle tinéostatute’s definition of claimgnt knew
how to do so, as it incorporat@gt such a principle into the statute’s definition of the types of
suits against the United States that would triggepridsisions. Thus, section 1500 applies not
just to suits against the United States, but alswits againstany person who, at the terwhen
the cause of action alleged in such suit or process arose, was, in respect thergtor, ac
professing to act, directly or indirectly under the authority of the UnitedsSteieally, forced

to choosdetweerawell-acceptedlegal definition @ the term “assignee,” and timaprecise
verbiageoffered by defendant, the court must opt far formerJest it blurlong-standindegal
distinctions made literallin dozens of casesSee Neder v. United Staté27 U.S. 1, 21 (1999)
(“[w]here Congres uses terms that have accumulated settled meaning under . . . the common
law, a court must infer, unless the statute otherwise dictates, that Camgiass to incorporate
the established meaning of these termS."lndeed, acontrary conclusion thatthe statute
reachesll forms of agencyelatingto a claim— would sweep within this provision a hast

legal relationships, including trusteéisenseesbailees, brokerdawyers,etc, renderingan
alrefil;jycumbrousstatute all te more unwieldy. There is no indication that Congress intended
this.

There is navidence that thplaintiffs before this court transtexd any of their property,
interests or rightso the KWUA (or any of the otheKandrapartieg. It follows, a fortiori, that
they are not “assigneeshder the ordinary definitions thatterm In arguing otherwise,
defendantlaimsthat each of the parties hesieould be viewed as having assigageteast some

Ashcroft 543 U.S. 1, 9 (2004) (a court should “construe [statutory] language in its context and in
light of the terms surrounding it"FEDA v. Brown & Williamson Tobacco Corn29 U.S. 120,
132-133(2000) (parallel citations omitted).

16 SeeWidenski v. Shapirdl47 F.2d 909, 910-11YLCir. 1945) (copyright proprietor
was a “licensee” not an “assigneeJiines v. Winsorl33 F. 2d 931, 935 (C.C.P.A. 1942)
(nonexclusive licensee was not an “assignggdnnett v. City of Jerseyvi|l&25 F.2d 121, 125
(7" Cir. 1941) (agent of mortgage certificate holders was not “assigieesjinant Sensors, Inc.
v. SRU Biosystems, In€51 F. Supp. 2d 562, 573 (N.D. Tex. 2009) (licensee was not an
“assignee” when owner retained substantial patent rigBéddevon, Inc. v. Abbott Labs., Inc.
871 F. Supp. 89, 95 (D. Mass. 1994) (conveyance of a “complete bundle of rights” was an
assignment)Public Varieties of Miss., Inc. v. Sun Valley Seed Co., i34 F. Supp. 250, 253-
54 (N.D. Miss. 1990) (licensee possessing right to market seeds was not gme&ysi

7 The word “assignee” was in the original version of the statute, passed iretheaai
of the Civil War to address duplicative litigatiatetl by farmers seeking compensation for
cotton lost during the warSee Keene08 U.S. at 206; Peabodtal., “Confederate Ghost,” 4
Fed. Cir. B.J. 95. Nothing in the legislative history of section 1500 suggests thatrthe w
“assignee” should haveumique meaning within the statut8ee Kaw Nationl03 Fed. Cl. at
624-28 (extensively discussing the legislative history of section 1500).
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of theirrights to the KWUA. The KWUA is a nonprofit com@tion comprising irrigation
districts and agricultural businesses in the Klamath Basin. According to the record, KWUA
“provides representation and information ®ntembers regarding matters that affect the
availability of water for use on lands withiime Klamath Project.'Defendant notes that earlier
in thisproceedingthis court heldhat the irrigation districts in this case were all members of
KWUA, and thugvere in sufficient privity with the associationkie bound by the prior judicial
rejectian of theassociation’slaims by the district courtKlamath Irr. Dist, 75 Fed. CI. at 687.
But, it is one thing to say that the plaintifferewere in privity with one or more of the
associations litigating iKandra, and quite another, to say tmatkes theKandraassociations
“assigneesfor purposes of section 1500.Indeed, it is weklaccepted that associational
standing does natemfrom any actual assignment of rights, but hinges on the relationship
between the association and the interesits shembers? There would be no need for such a
principleif, as defendant claimsjyembers of associations were viewsalely by virtue of their
membershipas assigning their claims to the associatfon.

Taking a similatack various courthave rgected claims thatn association isomehow
automatically the assignee of its mensefaims See Texas Life, Actlealth & Hosp. Serv.

13 |n this earlier ruling, this court relied upon the Restatement (Second) of Judgrite
is thus intersting that, in discussing nonparty preclusion, the Restatement has separate
provisions discussing the impact of an individual being an assigaeiRestatement (Second) of
Judgments 8§ 55 (1982), and being a member of an “unincorporated assocagah,at8 61.
See Amos v. PPG Indus., In899 F.3d 448, 451 T(BCir. 2012),cert. denied133 S. Ct. 2008
(2013).

19" Arizonans for Official English v. Arizon&20 U.S. 43, 66 (1997)nited Food and
Comm. Workers v. Brown Grp., In617 U.S. 544, 551-52 (1996t’l Union, United Auto,
Aerospace & Agr. Implement Workers of Am. v. Brd@k U.S. 274, 281-88 (1986).

20 One of the factors relied upon by the Supreme Court in assessing associational
standing is whether the individual organization’s members would have standing to sire in the
own right — a factor that could not be satisfied if, via membership, the membessacatien
were viewed as having assigned their claims to the associ&ewArizonans for Official
English 520 U.S. at 65-66 (“An association has standing to sue or defend in such capacity,
however, only if its members would have standing in their own rigtiddd and Comm.
Workers 517 U.S. at 551-52unt v. Wash. St. Apple Advertising Commd82 U.S. 333, 343
(1977). Indeed, in these associational standing cases, it has been emphasizgtddkbat the
assignment of the damage claims of its members . . . , an association maylomjusetve or
declaratory relief.”Int'l Woodworkers of Am., AFIGIO, CLC v. Georgia-Pacific Corp568
F.2d 64, 66 (8 Cir. 1977) (citingWarth v. Seldin422 U.S. 490, 515-16 (1975¥ee alsdJnited
Food 517 U.S. at 546 (“an association’s action for damages running solely to its membeks woul
be barred for want of the association’s standing to std&lj| Ass’n of Realtors v. Nat'| Real
Estate Ass’n894 F.2d 937, 941 {7Cir. 1990).
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Ins. Guar. Ass'n v. Gaylord Entm’t GA.05 F.3d 210, 21&" Cir. 1997) (association not an
assignee under ERISA and does not have derivative standing to bring an Acfion);
Thoroughbred Horsemen’s Ass’n, Inc. v. Alpen House,C., 2013 WL 1831883, at *11

(D.N.J. May 2, 2013) (holding that associational standing issue mooted because eheh mem
“specifically asigned” a claim to the associatioh);re Tarragon Corp.2013 WL 1680046at

*7 (Bkrtcy. D.N.J. Apr. 16, 2013) (association is not an assigsee)also Am. Home Mort.
Servicing, Inc. v. Donovar2011 WL 2923978, at *3 (N.D. Tex. July 20, 20{prtgagee not
assignee of mortgagservicer) Accordingly, in the absence of a specific assignment of the
claims at issue hereand againthere is neevidence of such an assignmemWUA should

not be viewed as an “assignee” for purposes of section 1500. A contrary rule would prevent
members from bringing damages claims while associational cases are peweinthough they
may have no control ovénelatter litigation. It would also require this court to determine
whether any of the parties in a case before it were members of an associatiad ghexiding, at
the time the suit here was filed, a lawgh#t might conceivably be viewed as raising the same
claim. Without even an inkling of this result suggested in the statute’s language, the dourt wil
not head up thiprimula path.2*

Nor is there anything in section 1500 that suggests that the term “assignedhatvaua
broader meaninthen than ordinary usage would suggest. In asserting otherwise, defendant
points outthat Tohonoindicated that courtsught not interpret section 1500 in a way that would
render that statute “nugatory through constructionchong 131 S. Ct. at 1729-30. ha&t
languagehowever, is no invitation to contort the words of section 1508achevery siuation
in whichthere are successilevsuits involving similar subject matger As the Supreme Court
itself said inTohong “considerations of policy divorced from the statute’s text and purpose
could not override its meaninglbhong 131 S. Ct. at 173% This admonition is a twavay
street, apthyapplied toattemptsooth to constrict and expand the statute beyond its proper scope.
One must assume that Congress’ choice of words was “not an uninformative conseduleac
limited scope of the statute, but rather manifestation of a considered congrgssigment.”
United States v. Faustd84 U.S. 439, 448-49 (1988)While this court “enjoy[s] no ‘liberty to
add an exceptiofto section 1500] to remove apparent hardshiggéne 508 U.S. at 217-18
(quotingCorona Coal 263 U.S. at 540}t neither can augmerte statutes scope, converting it

2L One is reminded of what Justice Holmes said of an argument seeking overly to expand
the scope of the Mississippi statute of frauds — “Of course it could be argued itetydbey
had that scope, but common sense would revéiatntleroy v. Lum210 U.S. 230, 235 (1908).

22 In Kaw Nation this court noted “the considerable hazards of construing section 1500
through the policy prism of an individual case.” 103 Fed. Cl. at&33also United Keetoowah
Band of Cherokee Indians in Okla. v. United Stat@4 Fed. Cl. 180, 189 (2012). The court
highlighted the “unpredictability” that “stems from the fact that section 1500ti®{pa complex
jurisdictional mosaic, making any debate over attaining a policy goal, evesodoky as
avoiding duplicative litigation, irresolvable solely by reference to a siregisidnal tile.” 103
Fed. Cl. at 633.
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into a purse seine that indiscriminately sweeps in not only relevant catch, tsubhathercase
species See PetréHunt, 105 Fed. Cl. at 47 (“Congress did not intend section 1500 to be all-
encompassing, that is, to prevent all forms of redundant litigation, however encoriptére

Accordingly, the court concludes thaine of theKandraplaintiffs were assignees of the
plaintiffs here. Thus, only the three plaintiffs both cases hold in common — KID, TID, and Mr.
Baley— are potentially subject to section 1500.

B.

There is little dispute that the distrmurt action wastill “pending” within the meaning
of section 1500 at the time that thiéginal complaint in this case was file@eeGriffin, 85 Fed.
Cl. at186;Nez Percdribe, 83 Fed. Cl. at 189The “pending’requirement is examined as of
the dateof the filing of the complaint, making it irrelevant that the district court suit was later
dismissed.Keene 508 U.S. at 207Trusted Integration659 F.3d at 1166 n.Kaw Nation, 103
Fed. Cl. at 621Griffin, 85 Fed. Cl. at 187To be sure, the brehof contract claims asserted in
this case- which, as will be seen, prove problematiwere not raised until the complaint was
amended on March 24, 2003. While the latter date was after the dismissal of tbeodistti
action, under RCFC 15(c)(B), the amendment of the complaint relates tadke date of the
original pleading as it “asserts a claim . . . that arose out of the conduct, ticansac
occurrence set owtor attempted to be set out — in the original pleadiiggeKrupski v. Costa

23 |n Kaw Nation this court rejected defendant’s argument that broad policy
considerations countenanced a strained reading of section 1500, stating —

it is highly debatable whether such broad policy considerations should play much,
if any, role here.Nearly eighty year ago, the Supreme Court, in dealing with the
precursor of section 1500, made short shrift of policy arguments like these in
Matson Navigation Thus, in rejecting the claim that the statute should be
interpreted “to prevent the prosecution at the same time of two suits against the
government for the same cause of action,” the Court stated that “[a]s the words of
the section are plain, we are not at liberty to add to or alter them to effect a
purpose which does not appear on its face or from its legislative histdatson
Navigation 284 U.S. at 356, 52 S.Ct. 1&&e also Corona Coa263 U.S. at 540,

44 S.Ct. 156. Later, the Supreme Court made similar observatigesng
contending that the “proper theater” for policy arguments was Congfesne

508 U.S. at 217-18, 113 S.Ct. 2038 also Johns—Manville Cor@55 F.2d at
1565;Forsgren v. United State3 Fed. Cl. 135, 141 (2006). In the ctaview,

the same fate ought to await the arguments defendant now makes, which seek to
wield ill-defined policy goals to withdraw jurisdiction Congress has otherwise
conferred on this court.

103 Fed. CI. at 629 (footnote omitted).
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Crociere S.P.A.130 S. Ct. 2485, 2493 (201%).Therefore, it must be concluded thKandra
was “pending” when all of the claims in question were filed.

C.

Finally, for section 1500 to apply tbe claims raised by KIDI'ID, and Mr.Baley, the
suitin questiorand that in the district court must be “for or in respect to” the same cl&ams.
Tohong the Supreme Court held this requirement is met when two claims are “based on
substantially the same operative facts, regardless of the relieftsowgith suit.”131 S. Ctat
1727;see alsBrandt 710 F.3dat 1373; Trusted Integration659 F.3d at 1164. Subsequently,
this courthas emphasized that “determining whether two claims are ‘based on substtially
same operative facts’ requires more than aBidside comparison of the two complaints to see
how much verbiage is in commonPetro-Hunt, 105 Fed. Clat43. Before pdgorming such
comparisons, rather, the court muftst isolate the facts in the complaint that asperative™
Id. This requires the court to distinguish between “operative” factsvaatisome courts have
termed‘background” facts.SeeCentral Pines Land Cp697 F.3d at 1364-6%.S. Home Corp.

v. United Statesl08 Fed. Cl. 191, 195 (2012).
1

This all begs an obvious questionwhich facts are “operative”M KeeneandTohong
the Supreme Court did nektensivelyaddress this iss@ie— perhapdecausehe facts relevant to
bothclaims in those cases wargtually the same.In Tohong the tribal lawsuitswere “for all
practical purposes, identical,Tohong 131 S. Ct. at 1731 (quotifigphono O’odham v. United
States79 Fed. CI. 645, 656 (2007))andthe remedies sought evererlapped (both suits
sought arequitableaccounting).See Tohonal31 S. Ct. at 1727 (“The CFC complaint described
the same trust assets and the same fiduciary duties that were the subject stfitteCourt
complaint. And it alleged almost identical violations of fiduciary duty for whichyested
monetary damages.. Likewise, in Keene the multiple suitsat issue therall sought

24 Unlike in some cases, plaintiffs’ amendment was not a supplemental complaint that
added an entirely new cause of actaising after the filing of their original complainRetro-
Hunt, 105 Fed. CI. at 45 (distinguishing between supplemental complaints under RCFC 15(d)
and amended complaints under RCFC 15(c)).

%> See Kingman Reef Atoll Investments, LLC v. United St38sed. Cl. 660, 690
(2012) (“The Supreme Court’s opinionTomhono O’OodhanNation offers little specific
guidance by way of defining what facts are operative . . . .").

26 |t was because the Nation’s two actions sought overlapping relief, thaesusti
Sotomayor and Breyer believed that the case was controlléddrne Corpand did not present
the question whether section 1500 bars an action in this court when the plaintiff's actrers sha
common factual basis, but seek different forms of rellefhong 131 S. Ct. at 1732 (Sotomayor,
J., concurring in the judgment).
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compensation from the United States for amounts Keene paid to agilasttigs. 508 U.S. at
203-04. In both Supreme Court cases, thempnly thing thatiffered were the legal theories
pursued — inMrohong the two suits were based, respectivelythe Tucker Act and the other on
the APA, seel31 S. Ct. at 1727 in Keene on theTucker Act and the Federal Tort Claims Act
see508 U.S. at 204-05As such in judgingwhich factswere “operative,” theseasegproved
relatively easyo decide asonesuit wasmerely a repackaged version of the other (hereinafter
referred to as “repackaged stij$®

Other caseaunfortunatelyarenot so eag to decide.Generally this is because the relief
neededy a given claimant multi-facetel and sequential™-that is, for either legal or logical
reasonsthe relief issought ina particular sequencé®ften two cases are necessary to effectuate
entirely the relief needed because while Congnassauthorized the claims, it has not allowed
them to be joined in a single acti6h.

2" The door to the injunctive prong of these twin suits was swung opBovogn v.
Massachusetf187 U.S. 879 (1988), in which the Supreme Court examined a challenge filed by
the State of Massachusetts in district court to the federal governmeatlew#nce of certain
health care expenditures under the Medicaid statute. In holding that this suit could be
appropriately brought under the APA, the Court determined that certain forms otiomsnc
requiring the United States to pay money did not require the payment of “money damage
within the meaning of 5 U.S.C. § 702. It also concluded thahefacts presented, the
monetary relief available under the Tucker Act was not an adequate remedythdthieaning
of 5 U.S.C. § 704 SeeGregory C. Sisk, “The Jurisdiction of the Court of Federal Claims and
Forum Shopping in Money Claims Against the Federal Government,” 88 Ind. L. J. 83, 91-92
(2013) (hereinafter “Sisk”). In the repackaged suits described above, likebtidrtrst cases at
issue inTohongq the plaintiffs seek to bring themselves within the rules establishBdwgn
Id. at 101-06.

8 See also Central Ping697 F.3d at 1366 Because plaintiffs filed two nearly
identical complaints that, at best, repackaged the same conduct into two differaasilzeal at
worst, alleged the same takings claim, we find that there is tastibsoverlap of operative
facts that implicates the § 1500 barWjnnebago Tribe of Nebraska v. United Stal€d Fed.
Cl. 229, 234 n.3 (2011) (“In other words, the Tribe has merely taken its allegations of the United
States’ conduct from its suit fiederal district court and repackaged them in its Court of Federal
Claims suit.”). For further examples of “repackaged suisgé In reSkinner & Eddy Corp.265
U.S. 86, 91-92 (1924) (seeking money damages against the United States in the Courtsof Clai
and against a federal entity in state co@fjrona Coal Cq.263 U.Sat539 (seeking money
damages against the United States in the Court of Claims and against a fedeiial Rrprict
Court); British American Tobacco Co. v. United Sta®3 Ct. Cl. 438, 439-40 (1939)dr
curiam), cert. denied310 U.S. 627 (1940) (seeking tort damages in igteict court and
contract damages in the Court of Clains®e als®isk, 88 Ind. L. J. at 119-28.

29 For some examples of these sorts of cameBreme & Siegel, 65 Ala. L. Revat 34-
35.
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Consider a case in which a party must establish a factual or legal pretfieateere as a
precursor to prevailing in this court. In defendant’s vitatoccurs, for exampleyhere a
plaintiff alleges that the United States has taken a mineral senatiedjed to have existed on
Federal land In the past, defendant has argued thatquestion whether such a servitude exiist
— in other words, whether the plaintiff had firepertyinterestallegedly taker- must be
resolved beforéhis court may conder whethethe actions of the United States constituted a
takings. See Kaw Natianl03 Fed. Cl. at 631 (discussing this issug)t, that property question
is, at leasab initio, a mattereserved tahe Department of Interior, with judicial review
availablein the district court if the claimawnlisagreesvith the agency’s decisior5ee28 U.S.C.
§8 1346(f), 2409&° At least one commentator has described this situatiovakving suits
that are‘necessarily sequentiat® in the sense that the claimant has no choice but to pursue the
property interest questiditst, before pressing the takings claim in this cowthile the facts
underlying theoveralldisputemight seem largely the sama ¢onclusion that might be begged
by howthe complaints are drafted), the facts that are relevant to whether a projgeestiarose
initially often are entirely unrelated to the conduct that alleggaye rise to the takings —
indeed, théwo events nght be separated by decades

A variation on this themeccurs when the relief needed by a plaintitii sequential
but a prior issue need not be resolved as digateto bringing a successful suit in this court.
This scenarioc- which we will call “optionally sequential- ariseswhere gplaintiff objects to an
agency decision amskeks to overturit. That sameplaintiff may bepreparedalternativelyto
pursue a takings claiin the event thahe agency decision deemedralid. See DeRio
Drilling Programs, Inc. v. United State$46 F.3d 1358, 1364 (Fed. Cir. 1998). Tiisation
oftenarisesin cases involving challenges to a decision by the Army Corps of Engineers not to
issue a permiinder the Clean Water AciThe propedly ownerwishes to overturn that decision,
but that issue cannot be addressed here, but must instead be diradie8 tdistrict court® If
the plaintiff is unsuccessful in overturning the Corps’ actiitien will pursue a lawsuit in this
court, often arguing that the Corps’ decision effectuated a regulatory talSeg®.g.,
Loveladies Harbor 27 F.3d at 154 7Alaska v. United State82 Fed. Cl. 689, 696 (1995).

30 seeCentral Pines697 F.3d at 136%ee also Central Pines Land Co. v. United States
274 F.3d 881, 885 n.7'(&Cir. 2001). Although defendant has argued that the district court's
jurisdiction over such property questions is exclusive, at least one decision by thefCour
Claims appears to disagreBee Bourgeois v. United Statég45 F.2d 727, 729 n.1 (Ct. Cl.
1976).

31 Craig A. Schwartz, “Footloose: How to Tame the Tucker Act Shuffle Aftetedni
States v. Tohono O’Oodham Nation,” 59 UCLA L. Rev. Discourse 2, 5 (2011).

32 n the past, this situation sometimes has been referred to as the “Tucker #flet’Shu

SeeHearings on H.R. 992, The Tucker Act Shuffle Relief Act of 1997, before Subcomm. on
Immigration and Claims of the House Comm. on the Judiciary; C@fhg. (1997).
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Again, the facts underlying both disputesght overlap significantlyand might be portrayed as
such in the complaintbut the facts that are relevant to whether a permit was properly denied
might bevery different than those relevant to whether, undePien Centratest, the Corps
effectuated a regulatory takings The differencebetween this situation and the “necessarily
sequential” situation described abovéhiat in the formerinstance the claimanat least in
theory,has a choice it may forego the direct challenge to the agency decisioniestdad
proceed diectlyto the takings claini?

Now, the Supreme Court obviously intendadt itsdefinition of “claim” would apply
acrossthe-board, tall the cases to which section 1500 might apply, includinghifes
categories described aboveepackageduits necessarily sequentighsesand lastly,
optionally sequentiatases We can safely assume this exbough botiKeeneandTohono
were cases thatainly fdl into only the first of these categorie§iven the Court’s formulation,
it thus fallsto the definition ofvhat facts aréoperative” to distinguish betweesituations in
which two suits may proceaetl nonunder section 1500. Thiséspeciallyso in the two
“sequentidl categories- necessarily or optiorigl— in which issues regarding whether the two
claims involve substantially the same operative facts tend to bethnurcier.

Recent casesffer a mixedbagon what is “operativefor purposes of section 15000
be sure, it is welfecognized that the fact that “two actions were based on different legal theories
[does] not matter."Keene Corp.508 U.S. at 21 Xee alsdBrandt 710 F.3d at 1374More
recently the Federal Circuit has reiterated tt{g§tmportantly, the legal theories underlying the
asserted claims are irrelevant to this inquirBrandt 710 F.3d at 1374ee alsdlrusted
Integration 659 F.3d at 1164).S. Home Corp.108 Fed. Clat 195; Rosebud Sioux Tribe v.
United States102 Fed. Cl. 429, 437 (2011ly.is equally established thtte facts alleged in the
two complaints need not be identical; “rather, the two complaints must stem fronmiie sa
events.” Cent. Pines Land®9 Fed. Cl. at 401 (citin@riffin v. United States590 F.3d 1291,
1294 (Fed. Cir. 2009))Yet, some Federal Circuit cases seem to determine what facts are
“operative” basedin part, upon whethehey ardegally significantvel nonin the context of a
particular claim.

ConsiderTrusted Integration There, a dispute arose over a software producttbat
plaintiff sold to the Department of Justice. 659 F.3d at 1I8dsted Integratiosuedfirst in

% ThePenn Centrateference, of course, is to the test established by the Suprente Cour
in Penn Central Transp. Co. v. New York C488 U.S. 104, 123-25 (1978). Recently the
Supreme Court cited that case in indicating that “most takings claims turn on siapsmfic
factual inquiries.” Arkansas Game & Fish Comm’n v. United Stal&38 S. Ct. 511, 518 (2012)
(citing Penn Centrgl438 U.S. at 124).

34 If defendant is right, this “choice” is a Hobson'’s one and may prevent a plaintiff from

obtaining all the relief to which it is entitledee Tohondl31 S. Ct. at 1734 (Sotomayor, J.,
concurring);seeSisk, 88 Ind. L. J. at 135-38 (discussing this issue).
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the districtcourt and then in this courtd. at 1162. The first and third claims in its complaint
here asserted that the Justice Depant had breached a contract to use the software in a
government “excellence” competitiohd. at 1165.The Federal Circuit held that these claims
were barred by section 1500 becausg thtfered from the district court claims only iheir
“characterization of the relationship it claims gave rise to the legal taggerts DOJ breached.”
Id. Thesecond claim in the complaint before this court, howeararrred an alleged breach of
Trusted Integration’s software licensing agreemdaitat 1167. Althouglall three claims
stemmed from the Department’s purchase and use of the softmeafeederal Circuiteld that
thislicensingclaim was different thathe claims at issue in the district coult concluded that
the licensing claimthereforewas not barred by section 1500, reasoning —

Importantly, the facts that woulglve rise to breach of eith@f these agreement
are not legally operative for establishing breach of the ofBecause the district
court complaint is based on the fact that DOJ developed an alternative and
promoted it, how the alternative was developed is not a legally operative fact.
Similarly, the fact that DOJ had a separate agreement to utilize TrustédAgen
CSAM is not relevant to ether DOJ breached the license agreement by
accessing Trusted Integratisrdatabase to facilitate development of an
alternative to TrustedAgent. The license agreement is not just an additiaial leg
basis supporting Trusted Integratisirlaim to reliedue to DOJ’s development
and promotion of CSAM without TrustedAgent; it is the source, and the only
asserted source, for Trusted Integration's claim that DOJ was unlaudinity its
property. Accordingly, we find that Count Il and the counts of theictistourt
complaint are not based upon substantially the same operative facts.

Id. at 1168. Invoking thees judicataprinciples emphasized ifohong the courtfurther
commented|w]hile evidence relating to how the DOJ developed its TrustedAgent atieen
would support the claims asserted in the district court complaint, this evidence woltitmot
supportand establish the district court counts, which was a prerequisite for applicaticgsof
judicata Id. at 1169-7Qemphasis in original}® Accordingly, although many of the facts in the

% The Federal Circuit added in this regard that:

The evidence related to the license agreement, while relevant as pantesf the
gestaeof DOJs wrongful acts, would not establish that Trusted Integration and
DOJ had a joint venture, nor that D®donduct violated a fiduciary duty it owed
Trusted IntegrationThis evidence, therefore, would be insufficient to establish
the claims alleged in the district court complaint, and versa.

659 F.3d at 1170.
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two cases were the saméhe same parties, the same software, the same transatii®court
held that the claim relating to the licensing agreement was didtinct.

Judges of this court have staked differing views as to whatrusted Integratiornolds.
Some, including the undersignddive cited the Federal Circuitginion for the propositiothat
“operative” facts are “those that must be proven in order to recover on a givari dhstro-

Hunt, 105 Fed. CI. at 43ee also Stockton East Water Dist. v. United Stat@sFed. Cl. 352,
356 (2011) (noting thakrusted Integratiomistinguished two seemingly similar claims because
“they were distinct claims based on distinct proofé”Others, however, have rejected the
notionthat“operative facts” are those “necessary to establish the elements of a partiallar leg
theory.” U.S. Home Corp.108 Fed. Clat 199 see, howeverd. at 195 (“[t]he term ‘operative
facts’ in the context of § 1500, refers to facts alleging government conduct wheshrigie to
claims against the United States™he latter decisions draw support from the Federal Circuit’s
decision inJohns-Manville Corp.855 F.2d at 1564, where the court stated thain{s]thelegal
theory is not relevant, neither are the elements of proof necessary to praserat faciecase
under that theory.'See also Goodeagl&05 Fed. Clat176. However, th€ederal Circuiheld
that this ruling appliednly “where both forums coulgrant the same relief, arising from the
same operative facts.Johns-Manville Corp.855 F.2d at 1564ee alsd.oveladies Harbar27
F.3d at 1550Casman v. United States35 Ct. Cl. 647, 650 (1956). Any distinction based on
relief was of coursegliminatedby Tohong leaving in doubt theneaning othis part of the
JohnsManville opinion.

%% In an unpublished decision issued subsequehtusted Integrationthe Federal
Circuit confronted a tax refund suit that involved the same employment tax issuesdteen
raised in a Tax Court suis€ée Kovacevich v. @an'r of Internal Reveny®8 T.C.M. (CCH) 1
(2009)). Western Mgmt., Inc. v. United Stgtd98 Fed. Appx. 10, 11 (Fed. Cir. 2012heonly
difference washe tax years at issue in the respective cashe Tax Court suit concerned the
taxpayer’s 1992 tax liability, while the suit in this court involved their 1994 and 1995 tax
liabilities. Id. In a split decision, the majority concluded that section 1500 did not deprive this
court of jurisdiction over the latdiled refund suit because “the ‘operative facts’ are not the
same.” ld. at 14 n.3. Although not apparent from the decision, the latter holding reflects a legal
distinction in the tax lawto wit, that each tax year represents a separate cause of &tien.
Comm’r of Internal Revenue v. Sunnd83 U.S. 591, 598 (1948 restop Holdings, LLC v.
United States96 Fed. Cl. 244, 254 n.23 (2010) (citing cases).

37 See generallyAllstate FinancialCorp. v. United State€9 Fed. Cl. 366, 369 (1993)
(“operative facts are those facts essential to the grievance for which resoseught”);Ali v.
Rutgers 765 A. 2d 714, 717 (N.J. 2000) (“The term ‘operative facts,’ on the other hand, signifies
events or facts relevant to a cause of actiohléylihy Moving and Storage, Inc. v. Nickison
2010 WL 5550669, at *5 (Ohio App. Dec. 30, 2010) (“Operative facts are those facts which if
proven would give rise to a meritorious defense or support the allegeadg for relief from
judgment.”).
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Thesediverger viewsillustrate the implacability of the quandary that has arisen as
courtsstriveto applythe TohonoCourt’s definition. If one combindbhese cases with a few
dozen more decided in recent years, you hlagenakings of amodern equivalertb King
Gordius’ knot of old. In untangling this concept (only Congoesgplay the part of Alexander),
it makes sense to start with a fdefinitions. Black’s Law Dictionary 670 (‘Qed.) defines an
“operative fact” as “[a] fact that affects an existing legal relation, esp. adkegal’ or “a fact
that constitutes the transaction or event on which a claim ... is based.” In the cootgxt of
enquiry, this definition i bittautologous, as it defines what are operative facts by reference to
what is a “claim,” while our task, of course, is the reverse. Thouglaysunfulfilling, this
definition hintsat somethingundamental, someitig thatTrusted Integrationikewise suggests
—that theramay bea “legal” dimension to what is an operative fa¢hat such a fact must affect
an existing“legal relatiorf or “legal claim.” See alsdrestatementf Agency 8§ 284a (“operative
facts” are‘[tlhose facts which constitute the transaction or event upon which a cause of action or
defense is based”).

2.

One intent upon exploring beyond thesdinitions must ©nfront the notiorthat the
Supreme Court iKeene and later inTohono left lower courtsadrift in using — without defining
—the phrase “operative facts.” But this chapgeves at leastoverstated First of all, in
Tohong the Supreme Court mapped out some of the contours of this anglgsidibg thates
judicataprinciples were relevant in determining what is “operativedhong 131 S. Ct. at 1730.
Beyond this, esearclstronglysuggests thahe Supreme Court may not have expounded upon
what are “operative facts” becaus&new thatphrase haawell-definedmeaningn the law
Indeedfor decadescourtshavefocusedon whether two casesveasubstantiallyhe same
“operative facts’in applying variousf thejoinderrulesfound inthe Federal Rules of Civil
Procedure. Among these are: (i) Rule 13, dealing with compulsory counter¢igiRRale 15,
dealing with the amendment of clainasid (iii) Rule 20, dealing with the joinder of defendants.
What doall these rules have in common? Like section 1500, they all use the word “cfaim.”

% There are eight rules of joinder in the Federal Rules of Civil Proceduegning the
grouping of claims (Rules 13, 14 and 15), parties (Rules 19, 20, and 23); claimants (Rules 23 and
24), and actions (Rule 425eeRobin J.Effron, “The Shadow Rules of Joinder,” 100 Geo. L.J.
759, 764 (2012). Each of these rules (perhaps with the exception of Rule 23) parallels rules of
this court. Noting the relationship among the predecessors of these joindehgules, t
Restaterant of the Law of Judgments (1942), in discussegjjudicata observed:

The term ‘cause of action’ is used in many different situations as, for exampl
where the question is as to the effect of the joinder or nonjoinder of claims, or as
to what are permsible counterclaims, or as to the extent of permissible
amendments to a complaint, or as to the effect of the Statute of Limitations where
pleadings have been amended.
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an effort better to understand what are “operative facts,” particularly iwtheategories of
sequential cases, the court will revibaw that concept has developaeer time, undethese
otherrules

a.

Under Rule 13(4)) of the Federal Rules ofi@l Procedure;[a] pleading must state as a
counterclaim any claim thatat the time of its service the pleader has against an opposing
party if the claim: (A) arises out of the transaction or occurrence thatssibfect matter of the
opposing party’s claim; and (B) does not require adding another party over whom the court
cannot acquire jurisdiction.See alscRCFC 13(a)(1) (using identical languade)Accordingly,
this rule “states that counterclaims must be included in responsive pleadimgsafise out of
the same transaction or occurrenc@®ffice of Strategic Servs., Inc. v. Sadeghiz0il3 WL
2677879, at *8 (4 Cir. June 14, 2013). Under this rule, a compulsory counterclaim must be
asserted in responsive pleadings or it is “therebtiered.” Baker v. Gold Seal Liquors, Inc.
417 U.S. 467, 469 n.1 (1974ke alsdJnited States v. Dico, Incl36 F.3d 572, 577 {&Cir.
1998) Cleckner v. Republic Van & Storage €856 F.2d 766, 768-69 {XCir. 1977).

Courts construing this rule have held tfjat counterclaim is compulsory when both the
original claim and counterclaim arise from the same aggregate of operats/e fcDaniel v.
AnheuseBusch 987 F.2d 298, 306" Cir. 1993) (quotindirmingham Fire Ins. Co. v.
Winegardner & Hammons, IncZ14 F.2d 548, 551 {5Cir. 1983)) see also Vivid Techs., Inc. v.
Am. Science & Eng’g, Inc200 F.3d 795, 801 (Fed. Cir. 1999) (“Rule 13(a) recognizes that
when disputed issues arise from the same operative facts, fairness as weleaseflequire
that the issugbe raised for resolution in the same actionThe Federal Circuit, as well as a
number of other courts, hawaeticulateda four-parttest for determining whether a counterclaim
involves the same opative factsas a suif® The first question under this téstare “the issues

Id. at Introductory Note to Title D. (What Constitutes the Same Cause of Actioat CMims
Are Extinguished by Judgment)).

39 Given the continuing dispute (at least insofar as defendant is concerned) overwhet
the “order of filing” rule inTecon Engineers, Inc. v. United Staté43 F.2d 943 (Ct. CI. 1965),
cert.denied 382 U.S. 976 (1966is still good law,see e.g, Kaw Nation, 103 Fed. CI. at 611,
is noteworthy that under Rule 13(a)(2)(A), the compulsory counterclaim rulendbapply if
“when the action was commenced, the claim was the subject of another pending action.”

%0 Seee.g, Vivid Techs.200 F.3d at 801glesias v. Mutual Life Ins. Co. of N,¥56
F.3d 237, 241 (LCir. 1998)cert. deniegd528 U.S. 812 (1999%brogated on other grounds by
Global NAPs, Inc. v. Verizon New Eng. Ir@03 F.3d 71, 86 n.18YLir. 2010) Driver Music
Co., Inc. v. Commercial Union Ins. Cp84 F.3d 1428, 1435 (fCir. 1996);Park Club, Inc. v.
Resolution Trust Corp967 F.2d 1053, 1058(&Cir. 1992);Painter v. Harvey863 F.2d 329,
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of fact and law raised by the claim and counterclaim largely the s&m&Re second is “would
res judicatabar a subsequent suit on defendant’s claim absent the comprgsotgrclaim

rule?”*? Third, the court must ask “[w]ill substantially the same evidence support or refute
plaintiff's claim as well as defendant’s counterclaiffi?And, finally, “[i]s there any logical
relation between the claim and the counterc®ifth As formulated bythe Federal Circuit, as

well asothercircuits, an affirmative answer tany of these questions “means that the
counterclaim is compulsory’® Other courts are more inclined to weigh the responses to these
guestions, with some courts givingpre weight to the answers to the latter two quesi(sarme

331 (4" Cir. 1988);:Cochrane v. lowa Beef Processors, |6 F.2d 254, 264 {8Cir.), cert.
denied 442 U.S. 921 (1979).

“1 See Vivid Techs200 F.3d at 801glesias 156 F.3d at 241Driver Music Co, 94
F.3d at 1435in Re Rebel Coal Co., In®@44 F.2d 320, 322 {6Cir. 1991):Tullos v.Parks 915
F.2d 1192, 1195 n.8 {SCir. 1990);Plant v. Blazer Financial Servs., Inc. of G898 F.2d 1357,
1360 (3" Cir. 1979);Cochrane 596 F.2d at 264higam v. Beneficial Finance Co. of
Fayetteville, Inc.599 F.2d 1322, 1323'{4Cir. 1979):see alsd® Charles Alan Wright, Arthur R.
Miller, Mary Kay Kare, Richard L. Marcus, Ada, N. Steinman, Fed. Prac. & Proc. Civ. § 1410 n.
7 (3d ed. 2013[citing additional caseghereinafter “Wright & Miller”).

*2 Vivid Techs.200 F.3d at 80Tfullos 915 F.2d at 1195 n.8)cCaffreyv. Rex Motor
Transp, 672 F.2d 246, 248 {ICir. 1982);Plant, 598 F.2d at 136@ochrane 596 F.2d at 264;
see alsdNright and Miller, at § 1410.

3 Vivid Techs.200 F.3d at 80Ifullos 915 F.2d at 119%icCaffrey 672 F.2d at 248;
Plant, 598 F.2d at 136@ochrane 596 F.2d at 264ee alsdNright and Miller, at § 1410.

44 Moore v. N.Y. Cotton Exg270 U.S. 593, 610 (1926)jvid Techs, 200 F.3d at 801;
Montgomery Elevator Co. v. Bldg. Engineering Servs. Co., T8€ F.2d 377, 380 {Cir.
1984);Santiago-Sepulveda v. Esso Standard Oil €86 F.R.D. 39, 45 (D. Puerto Rico 2009).
The Fifth Circuit has said that “[a] logical relationship exists when the speratose facts serve
as the basis of both claims or the aggregate core of facts upon whichrtheesliai activates
additional legal rights, otherwise dormant, in the defendam®itgomery Elevatr730 F.2d
at 380 (quotindPlant, 598 F.2d at 1361).

4> See Vivid Techs200 F.3d at 801 (noting that “any one of [the tests] can render a
counterclaimcompulsory”);see also Underwriters at Interest on Cover Note JHB92M10482079
v. Nautronix, Ltd.79 F.3d 480, 483 n.2 (5th Cir. 1996ged Mgmt. Sys., Inc. v. Brib18 F.

Supp. 2d 1094, 1096 (D. Minn. 200R)innetonka, Inc. v. Sani-Fresh Int’l, Ind.03 F.R.D.
377, 379 (D. Minn. 1984Xxf. Painter 863 F.2d at 331 (“A court need not answer all these
guestions in the affirmative for the counterclaim to be compul3ory.
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evidence and logical relationshiff).Conversely, where each of the four inquiries is answered in
the negativea counterclainis ordinarily viewed asarisng out of a different transaction or
occurrenceandis thus not compulsorySeePlant, 598 F.2d at 1360Kopf v. Chloride Power
Elecs., Inc.882F. Supp. 1183, 1188 (D.N.H. 1995)Véright & Miller, at § 1410.

b.

Under Federal Rule of Civilrocedurel5(c)(1)(B) an amended pleading “relates back to
the date of the original pleading when . . . the amendment asserts a claim o tefeasose
out of the conduct, transaction, or occurrence set out . . . in the original pleaSeegMayle v.
Felix, 545 U.S. 644, 656 (2009)illiams v. Boeing Cp517 F.3d 1120, 1133Tmir. 2008);
Slayton v. Am. Exp. Co460 F.3d 215, 227 (2d Cir. 200&Relationback undethis ruleis not
authorized when the new claims arise from an entirely different event orfaets3f To arise
out of the same, conduct, transaction or occurrenceldahmas must be “tied to a common core
of operative facts."Mayle 545 U.Sat664;see alsdslove v. FDIC, 698 F.3d 139, 145 (3d Cir.
2012) Dodd v. United State$14 F.3d 512, 515 {8Cir. 2010) Hodge v. United State§54
F.3d 372, 378 (3d Cir. 2009 layton 460 F.3cat 228*° So decided the Supreme Court in
Mayle, where it applied Rule 15(c) to an amended habeas corpus pelitayhe, 545U.S. at
656-67.

In interpreting this rule, courtgenerally hold that claims share a common core of
operative facts if “the plaintiff will rely on the same evidence to prove eaain .l Williams,
517 F.3dat1133. This is essentially the same inquiry as is emplaysdkr other rules,
including those dealing with compulsory counterclairBee6A Wright & Miller, supra at 8
1497 (“As is true in a number of other contexts, such as compulsory counterclaimgaicngssc
and certain thirgbarty claims, the search under Rule 15(c) is for a common core of operative
facts in the two pleadings.”)As the Supreme Court statedviayle, thenew claims cannot
“assert[] a new ground for relief supported by facts that differ in both timeypadrom those
the original pleading set forth545 U.S. at 650; they cannot depend upon evesgigdrate in

6 See Pipeliners Local Union No. 7988Herd, 503 F.2d 1193, 1199 (fir. 1974)
(“The ‘logical relation’ test is the most controlling.”J.his view is consistent with that
advocated by Professors Wright, Milleral. See6 Wright & Miller, at 8 1410.

" See Hernandez v. Valley View Hosp. As88% F.3d 950, 962 (10Cir. 2012);
Slayton 460 F.3cht228;Oja v. U.S. Army Corps of Enginee#lO F.3d 1122, 1134-38" Cir.
2006);Miller v. American Heavy Lift Shippin@31 F.3d 242, 24@™ Cir. 2000).

“8 Because the rationale of this rule is to ameliorate the ingbalce statute of
limitations, in applying this provision, courts also inquire into whether the opposinghaarty
been put on notice regarding the claim or defense raised by the amended pl8adiKgupski
130 S. Ct. at 2494. This additional requirement, however, does not modify how courts approach
the “operative facts” component of the rules eligibility test.
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both time and type from the originally raised episgdieks at 657 see alsdNorthern Assur. Co.
v. Grand View Bldg. Ass1203 U.S. 106, 108 (1906jull Life Hospice, LLC v. Sebeliug09
F.3d 1012, 1018 (IbCir. 2013);United States v. Gonzaleg92 F.3d 675, 679 {5Cir. 2009),
cert. denied131 S. Ct. 231 (2010).

Under this approach, coutan more readildistinguish betweea new legal thegr
basedon different facts, as opposed to one depending on the sameSaet$.S. ex rel. Miller
v. Bill Harbert Intern. Const., Inc608 F.3d 871, 881 (D.C. Cir. 201@grt. denied131 S. Ct.
244 (2011)Williams 517 F.3d at 1133)nited States v. Hick283 F.3d 380, 388-8®.C. Cir.
2002). Accordingly, “[a] new pleading cannot relate back if the effect of the new pleaslitoy
fault [the defendant] for conduct different from that identified in the origioadptaint,” even if
the new pleading ‘shares some elements and some facts in common with tfe dagim ”
Full Life Hospice 709 F.3cat 1018 (quotingBill Harbert Int’l Constr., 608 F.3cat881) see
alsoJones v. Bernank&57 F.3d 670, 674 (D.C. Cir. 2008 Wright & Miller, at§ 1497.

C.

Under Rule 20, which is entitled “Permissive Joinder of Parties,” defendagtben
joined in a single action only if: (i) the claims against them are “with respect tisiogasut of
the same transactioagcurrence, or series of transactions or occurrehaes; (i) a question of
law or fact common to all defendants will arise in the action. Fed. R. Civ. P. 20¢a¢2)nited
States v. Mississipp880 U.S. 128, 142-43 (1965Jhe Federal Circuit remtly held that
“independent defendants” can be joined under Rule 20 only if the claims abgaimstshare an
aggregate of operative factslfi re EMC Corp, 677 F.3d 1351, 1358-60 (Fed. Cir. 2012).
variety of courts, including the Supreme Court, hawvgloyedthis sameapproach.See United
States v. Mississipp80 U.S. at 142-43y.Y. Life Ins. Co. v. Deshotdl42 F.3d 873, 882 (5
Cir. 1998);Iglesias 156 F.3dat 242 see also Coughlin v. Rogetk30 F.3d 1348, 1350 {ir.
1997).

In defining when claims are based upon substantially the sapeedtive fact$,courts
focusing orthe transactiofr-occurrencerongof Rule 20 have relied upon cases construing the
similar requirement ifRule 13(a) for compulsory counterclaims.re EMC Corp, 677 F.3d at
1357-58:Alexander v. Fulton County, G207 F.3d 1303, 1323 (fTir. 2000);Mosley v. Gen.
Motors Corp, 497 F. 2d 1330, 1333%&ir. 1974);Malibu Media, LLC v. John Does 1-891
F.R.D. 191, 201 (N.D. Ill. 2013})ee als&@ Wright & Miller, at§8 1653. Hence some courts
have concluded that, like Rule Bule 20 applies where there is a “logical relationship”
between the claims.in re EMC Corp, 677 F.3d at 135%ee also Republic Health Corp. v.
Lifemark Hosps. of Fla755 F.2d 1453, 1455 (Cir. 1985). In this regard, the Federal Circuit
has adumbratetthat “[t]he logical relationship test is satisfied if there is a substantial evidentiary
overlap in the facts giving rise to the cause of action against each deféeadding that
“pertinent factual considerations” include “whether the alleged acts . . . ocdumiad the same
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time period.” In re EMC Corp, 677 F.3d at 1358, 1359-60.In EMC, the Federal Circuit
explainedthat “[t]o be part of the ‘same transaction’ requires shared, overlappingHattgve
rise to each cause of action, amatjust distinct, albeit coincidentally identical factdd.>°
Othercourts have said that the required logical relationship exists “if the claibmrédse same
set of facts or the facts, on which one claim rests, activate additional legaktighorting the
other claim.” Smith v. Trans-Siberian Orchestrg28 F. Supp. 2d 1315, 1319 (M.D. Fla. 2010)
(citing Republic Health Corp.755 F.2d at 1455).

So what can be distilled frothis tour d’horizor? A review of theseases reveals that
courts have been remarkalgignsistent not onlin defining what are the safielaims’ by
reference tahe underlyindgoperative facts but also in providing guidance for determining
whether two claims present the same or substantially similar “operativé f@ases construing
theseconcepts irdifferentlegal settingshavearrived at similaformulations — not
coincidentally,asthe cases have explicitly recognized that the standards applicable to some rules
ought to apply to other¥. These cases yield a setasfquiries, forming battery of testtat

9 See also Tank Insulation Int'l, Inc. v. Insultherm, Ji®Q4 F.3d 83, 886 (5" Cir.
1997),cert. denied522 U.S. 907 (1997 jwo clains satisfy the transactieor-occurrence test
where,inter alia, the issues of fact and law “largely are the same” and “whether substangally th
same evidence” will support or refute the claini$)ird Degree Films v. Does47, 286 F.R.D.

188, 194 (D. Mass. 2012).

* See also Ameranth, Inc. v. Pizza Hut, 12612 WL 3223694, at *3 (S.D. Cal. Aug. 6,
2012);Net Nav. Systems, LLC v. Cisco Sys., R@12 WL 7827543, at *2 (E.D. Tex. Aug. 12,
2012) (applying the same principle to the joinder rules of the American Invents Aci$S35. 8
299);H-W Tech., L.C. v. Apple, InR012 WL 3072776, at *4 & n.1 (N.D. Tex. July 5, 2012)
(applyingeMC).

*L Courts have employed similar considerations in determining whether a Fealetal
may exercise pendent or supplemental jurisdiction under 28 U.S.C. 8§ 136&&Mrena v.
Graybar Elec. Co., In¢669 F.3d 214, 221 {5Cir. 2012);Shahriar v. Smith & Wignsky Rest.
Grp., Inc,, 659 F.3d 234, 245 (2d Cir. 201Palmer v. Hosp. Auth. of Randolph Coyrt2 F.3d
1559, 1563-64 (.Cir. 1994):see generally United Mine Workers of Am. v. Gjl#@8 U.S.
715, 725 (1966). Indeed, some courts have explicitly adopted the standards employed under
rules like Rule 13(a) in deciding whether there is the intersection of “opefatts” that would
authorize a court to exercise jurisdiction under this stattée Beltran v. Medcure, In2013
WL 3833208, at *2-3 (M.D. Fla. 20133ge also Ambromovage v. United Mine Workers of Am.
726 F.2d 972, 990 n. 54 (3d Cir. 1984@e generallyMark Jay Altschuler, Note, “The Res
Judicata Implications of Pendent Jurisdiction,” 66 Cornell L. Rev. 608, 614 (1981). Rgflect
the relationship between the standard in the rule and that for pendent jurisdictisrheeha
observed that “[c]ourts automatically have supplemental jurisdiction over compulsor
counterclaims.”Scott v. A&Z General Cleaning Servs., Jrg)11 WL 3516075, at *2 (M.D.
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may be employed in determining whether two claims present substantialbr Soperative
facts” Through the prism athese tests, thBupreme Court’s definition of the word “claim” in
the context of section 1500 comes into better fopadicularly as applied to difficult cases

So what are thosenquiries?In decidingwhether two claims are the same for purposes
of section 1500, the cases discussed above supgéttte court should ask and ultimately
answer four questions

0] Are the issues of fact and law raised by the two claims largely th& same

(i) If an adverse merits decision were renderetherearlier claimyould the
doctrine ofres judicatabar a subsequent suit on the |dtled claim?

@ii)  Will the plaintiff rely on substantially the same evidence to support each
of the twoclaims?

(iv)  Isthere any othdogical relationship between the two claims?

Reflecting the majority view of the circuits (including that of the Federal {)y¢hie court
believes that an affirmative answer to any one of the questions should lead to nvgobaaig
viewed as the sanfer purposes of section 150&eege.g, Vivid Techs 200 F.3d at 801.

As can be seen, thegaaiesstrongly esemble thosemployed undeFederal Rulesf
Civil Procedure 13, 15 and 2@&nd why not? It seens entirely appropriatéo borrow from the
cases construing these rules as there is no apparent vdasthe word “claim” in section 1500
— and, subsidiarilythe phraséoperative facts™ should be ascribed meanirtgatdiffer from
those given theame wordsind phrases in the context of theil rules While differentlegal
provisions, includingtatutes passed by different Congressasyse the same words to mean
different thingssee United States v. Memphis Cotton Oil, 288 U.S. 62, 67-68 (1933he
word “claim” doesnot comfortably bear different meaninysre asall of the provisions at issue
are rooted in preventing duplicative litigation and assuring a degree o$temtyi in judgments.

Fla. July 18, 2011) (quotingames D. Hinson Elec. Contracting Co. v. Bellsouth Telecomm.,
Inc., 2011 WL 2448911, at *1 (M.D. Fla. Mar. 28, 20 kee also King v. Hainje’s, In2008
WL 3075756, at *2 (S.D. Ala. July 22, 2008).

The sane four factors are also applied in determining whether a governmental entity has
waived its immunity as to a given claim under the Bankruptcy C8eell U.S.C. § 106(b);
see also In re Kaiser Grp. Intern., In899 F.3d 558, 569 (3d Cir. 2009)nk Insulation104
F.3d at 85-86. Notably, the Federal Circuit citedThak Insulatiorcase in support of its
construction of Federal Rule of Civil Procedure 20, providing further evidence of the
interrelationship between these various provisidnge EMCCorp, 677 F.3d at 1358.
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In like instances, where provisions have been linkedrbgnimating principlehe Supreme
Court hagarriedits constructions of key phrases from @t&tubry contextto another. Such
has been the case, for example, indbiting provisions.See Budkannon Bd. and Care Home,
Inc. v. W. Va. Dept. of Health and Human RB82 U.S. 598, 603 n.4 (2001) (noting that the
Court has interpreted the phrase “prevailing party” consistently acessiféing provisions)
Hensley v. Eckerhard6l U.S. 424, 433 n.7 (198&ame) compare Atl. Cleaners & Dryers,
Inc. v. United State86 U.S. 427, 433 (1932Neitherthe Ianguage, structureon legislative
history of section 1500, npfor that matterany of the cases discussed abdwets at the notion
that what ¢ a“claim’ for purposes of section 1509somehowdiosyncratic— that Congress had
something different in mind than the drafters of the redeBrankly, if the Supreme Court had
intended to draw such distinctions, it presumably would not have defined the word “claim” in
terms of “operative facts,” ahis, of course, iglso thenitial step of the analysisndereach of
the rules.

That said,timakeseminentsensdo pause anckflect onwhetherthis battery of tests
consistent witlthe teachings ifohong Keeneand the Federal Circtstrecentpronouncements
in this area The answerit would appearis “yes’ For example, tis multi-prongedapproacts
use ofres judicataprinciples, outlined abovenakes perfectense in light ofohono That case
holdsthat if a decision in the first case would be preclusive in the second, section 1500 ought to
apply; f thatpreclusionis not the casdhe court must look at other factors that serve to
determine whether the cases present a single claim or different c@abohono,131 S. Ct. at
1730;see also Trusted Integratip659 F.3d at 1164And that ishow theenquiries listed above
work —particularly, ifone employs theesjudicatateststhat were in effect at the time section
1500was enactedIndeed, the historical tests f@s judicataadopted by the Supreme Court in
Tohonohave features that overlap with some of the other enquiries stated above — focusing, for
example, on whethettie same evidence supgsitand establish[edjoth the present and the
former cause of action?Tohong 131 S. Ct. at 1730 (quotirtdenry Black, A Treatise on the
Law of Judgments, 8§ 726 (1891) (hereinafter “Black’s Judgments”)).

Although initially it might not seem so, thraulti-prongedapproachaboveis also
consistent withldecisions holding that the legal theory employed in a given caseelgvant”
Care must be takdestthis instruction be misconstrued amisapplied A careful reading of the
Federal Circuit’s cases reveals that they hold that a single claim may not lerspah the
guise ofpleading alternate legal theorias to whya recoverys appropriate.They do not hold
that the converse is truethat is, that distinct claimsecome the santecause theyembody
different legal theoriesIndeedit is hard to conceive dfistinct claims thatvould not
incorporatedifferent legal theories oftenthe difference in tis regards fundamental The
Supreme Court recognized as muchi aihongq stating that “[tlhe form of relief matters less,
except insofar asit affects what facts the partiesmust prove.” 131 S. Ct. at 173@®mphasis

®2 For an extensive discussion of the legislative history of section $86®&aw Nation
103 Fed. Cl. at 623-23ge also Tecqr843 F.2d at 946-50.
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added)>® In the court’s viewneitherBrandtnor Trusted Integratiomeart to undercuthis

view when theysaid“legal theories underlying the asserted claims are irrelevant to this iriquiry.
Brandt 710 F.3d at 1374l rusted Integration659 F.3d at 1164. So viewed, taaguage in

these casds consonanivith thephalanx ofcases that l&focusedon the relevancy of facts to a
particular cause of action in determining what are sepacktiens’ with distinct “operative”
factsfor purposes of Rules 13, 15 and 20.

V.

With this framework in mind, let us tubrackto thefacts of the cassub judice Before
applying the tests listed abqgueis important to recognizthat this casewvolves not one, but
two claims—the first(actually a set) alleging that the failure to deliver water effectuated a
takings; the second serting that the same failure effectuated a breacdimierousvater
contracs.

The takings claims fall into the category of being “optionally sequentidigKandra
plaintiffs did not have to challenge the actions taken by the Bureau, but could besedad
immediately tahis court withtheir takings claimsas did the other plaintiffs in this casis to
the breach of contract claim, however, this caset sequential and bears a stronger
resemblance to a “repackaged claimVhile Kandraand thiscasediffer somewhatn the nature
of the breaches allegddnd the relief sought), they both involve the same contracts. Tleus, t
guestion is whethdhe “operative facts” underlyinipe district courbreach claim are
substantially the same ghose underlying this actiols Trusted Integrationllustrates, that
guestion must banswered on a clakiy-claim basis.SeeTrusted Integration659 F.3d at
1165. Viewed in this fashion, and based uporbtteery of test described above, the cou

>3 In Loveladies Harbar27 F.3d at 1551 n.17, the Federal Circuit, while discussing prior
cases such dseeneandJohnsManville, addressed the “operative facts” inquiry as follows:

Despite its lineage, it can be argued that there is a basic epistemologicaltdifficul
with the notion of legally opative facts independent of a legal theohysofar as

a fact is ‘operative=- i.e., relevant to a judicially imposed remesl is

necessarily associated with an underlying legal theory, that is, theafaacten.

For example, without legal underpinning, words in a contract are no different
from casual correspondence.

Various courts have commented that, in so obsertioggladiedid not deviate from the

standard set forth iKeene See Ramah Navajo School Bd., Inc. v. United Sta8BEed. Cl.

786, 793 (2008) (citing cases). Defendant does not appear to disagree fundamehtedlg w
approach. Taking note afany ofthe same cases, defendant took the position, in a supplemental
filing, that “operative fad’ are “those constituting the factyaledicate for the cause of action.”
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concludes that, insofar as the takictEms are concernedection 1500 does not appls will
be seen, howevehe caseas otherwise as to tHareach claims here.

A.

Under the identity-of-issues test, the focus is on whethesshes of fact and law raised
by the two claimsre®largely the samé Tank Insulation104 F.3d at 85-86As the word
“largely” implies, tis test‘does not require a complete overlap between” the clainWright
& Miller, supra at § 1410see alsdPapadopoulos v. Douglag68 F.3d 1063 {5Cir. 2001) (per
curiam);CheckPoint Fluidic Sys. Intern., Ltd. v. GuccipR@l11l WL 3268386, at *{E.D. La.
July 28, 2011).To be sure, there aieherentlimitations in applying this tegarly in a case, a6 i
maybe difficult for acourt to compare claims on which little factual development has occurred.
7 Wright & Miller, at 8 1410.That however, idess of goroblem in this case given defendant’s
tenyeardelay in raising the section 1500 issue.

In terms of the takings clainthe issues of fact and law raised by klaadracomplaint
and the plaintiffs’ complaint hetgave little in commonIn Kandra the plaintiffs sought an
injunction enjoining the Bureau from implementing a revised plan, issued April 6,tPa01,
terminated the delivery of irrigation water many individuals and irrigation districts for the year
2001. SeeKandra, 145 F. Supp. 2d at 1195-96 that lawsuit, the plaintiffalsoargued that
“the 2001 Plan breache[d] their contractual rights to irrigation water and anasjgry and
capricious under the Administrative Procedure Actin that its implementation violates the
National Environrmental Policy Act . . and the Endangered Species Adtl” More specifically,
the plaintiffs alleged that the Bureau “violated NEPA by issuing the 2001 Pllanuwvjireparing
an Environmental Impact Statement,” and that the Fish andiWifrviceand the National
Marine Fisheries Servic®iolated the ESAby failing to utilize the best scientific evidence
available in their respective [biological opinioris]d. at 1202. tlis these issues of fact and law
that the district court addseed in denying the plaintiff's motion for a preliminary injunctida.
at 1204-10.Therewere no claims itKandrarelating to whether the plaintiffs had a property
interest in the watdtself, norcertainlyany assertions that the Bureau’s aceffiectuated a
takings under the Fifth Amendment to the U.S. Constitution. Indeed, a review of the complaint
in that action reveals rdirect challenge to theanner in which the plan was being implemented
— the purpose of the suratherwas to preventhe plan from being implemente&eeComplaint
in 01-6124 TC at paras40-41.

By comparison, the taking$aim hereessentially allegethat the implementation of the
planeffectuated a takings without just compensati8ae Klamath Irrigation Dist67 Fed. ClI.
at 513-14.The complaint filed hereiohallengs the propriety neither of the 200lRnor the
underlying biological opinions — indeed, the complaint could not do so if it wanted to plead
successfully a takingdNor doesthe complainteven mention, let alone rely upon, the provisions
of NEPA and ESAhat were the focal point of the district coumjunctiveaction Rather,
plaintiffs ssekjust compensation under the Takings Clause of the Fifth Amendment bdwause
agency’sactions in implementing the 2001 plans Iakkn“the water rights . . appurtenant to
land,” which “are recognized as property under the laws of the states @inCxred Californid.
Complaint in 01-591at para32; see also Klamath Irrigation Dist67 Fed. Cl. at 514In
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addition, the complaint assettsat defendant’s actions had “impaired the irrigation water rights
of plaintiffs or the landowners they represent.” Complaint in 01-591, at para. 40. In both
instances, the complaint alleggbat deéndant had “not paid such just compensation to
plaintiffs.” 1d. at para. 34, 40. Accordingly, it would appear thatBbeeaus issuance of the
report and subsequent cutting off of the water represéiwtedseparate wrongs that gave rise to
two separateauses of action.Del Rio Drilling Programs, Inc. v. United States46 F.3d 1358,
1364 (Fed. Cir. 1998%ee alsdAcadia Tech., Inc. v. United Statd$8 F.3d 1327, 1330 (Fed.
Cir. 2006);Rith Energy, Inc. v. United State®7 F.3d 1355, 1365 (Fed. Cir. 200d9rt. denied
536 U.S. 598 (2002).

In this fashionthis case iseminiscent ofire-Trol Holdings, LLC v. United State65
Fed. Cl. 32 (2005)There the plaintiff initially filed a complaint in the federal district court in
Arizona challenging the Forest Service’s megulationdor chemical retardants and alleging
that the Forest Service violatedrious laws when it amended its 2005 procurement rdles.
complaint allegedin particularthat the regulations were invalid because the Forest Service
failed to comply with the rulenaking procedures laid out the APA, 5 U.S.C. 8§ 553The
propriety of the dismissal of that action was pending befordlitia Circuit(see FireTrol
Holdings, LLC v. United States For&rvice 209 Fed. Appx. 625 {0Cir. 2006)),whenthe
same party filed a bid protesbjecting to an invitation for bid$FB) and a request for proposals
(RFP)involving fire retardants that incorporated the amended specifications and revised
qualified products listsThis time plaintiff complained that the IFB and RFP violated the
Competition in Contracting Ac81 U.S.C. § 3553. Denying defendant’s motion seeking to
dismiss the actioin this court under section 15@8e court agreed “that the operative facts in
the District Court case are based on the failure of the Forest Service ty eathgtatutory and
regulatory requirements for rulemaking in amendhwgspecification in 20, while the action
in this Court is based on the invitation of solicitations for fire retardants based on the 2005
amended specifications as improperly limiting the bidding to one manufactioeat 3435.
Like the plaintiff inFire-Trol Holdings the affected plaintiffs here did not transgress section
1500 in seeking, first, to challenge the validitytloé Bureaws plan and, alternatively, to obtain
damages for a takingfthe plan was uphef.

>4 Defendant’s view of the law which requires some claimants to forfeit district court
review of agency decisions titain jurisdiction in this court — clashes with the Supreme Court's
holding inPennsylvania R.RCo. v. United State863 U.S. 202 (1960). In that case, the
plaintiff railroad sued in the Court of Claims to recover an underpayment of shippingshamg
defense, the United States challenged the validity of the relevant tardfCdunt of Clairs
stayed the case and referred the issue regarding the tariffs to the miE€mstanerce
Commission (ICC), which had primary jurisdiction over that question. After thest@iCk
down the tariff, the railroad sought judicial review of the ICC order in distogrt. Id. at 203.
The United States then moved the Court of Claims to dismiss the case under sectidd.1800.
203-04. The Court of Claims denied this motion and instead lifted the stay and entered judgment
consistent with the ICC’s ordetd. at 204. The Supreme Court reversed. While noting that the
United States had not challenged the Court of Claims’ ruling on section 1500 grounds, the Court,
nonetheless, held that it was error for the Court of Claims to render judgment based@D'd
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The story, thoughs quitedifferentas b the breach of contract claimsn the court’s
view, the issues of fact and law raised by thge claims—that in the district court and that in
the amended complaint herare largely the samd-or one thing, both lawsuits involved
breaches allegégdcommitted by the same partihe Bureaupnd required the court to construe
the same contractghe KID and TID contracts with the Bureaas well as th&lamath
Compact And in both cases, Mr. Baley claimed he was a thady beneficiary of those
contracts.Moreover, both cases ob#ig the respectiveourts to determine what those contracts
guaranteed in terms of water deliveries. To be sure, the two @legsd slghtly different
breaches- in Kandra the plaintiffs claimed that the issuance of the plan effectuated the breach,
while herethey averred that thectualtermination of the water deliveries had that effdgut, in
the court’s view, this is only a slight distinction as the adoption of the plan preordaged t
termination of the waterUItimately, then, the only real difference between the two breach
claims is the relief requestednjunctive relief in the district court; monetary relief in this court
But, thatdifferenceis salvific neither under the Supreme Cdsigeneral jurisprudence in this
areaseeTohonqg 131 S. Ct. at 1727, nor under identity-of-issuegest.

Because the issues of fact and law raised by the two takings claims are ngptthergel
same as the claims raiseddandra, the takingslaims are not disqualified under the first test
for what is “operative.” By contrast, there is an identity of issues betwedmahch of contract
claims in both case$eading the court to conae that under this first test, those two claans
“based on substantially the same operative fadts.at 1727.

ruling, instead of staying its proceeding pending district court review ¢Cthis order.
Rejecting the notion that the railroad could be “held bound by the Commission’s ondeghlt
completely denied any judicial review of that orded,; the Supeme Court reasoned:

[W]e conclude that the Railroad was entitled to have this Commission order
judicially reviewed. We have already determined, however, that the power to
review such an order cannot be exercised by the Court of Claims. That
jurisdiction isvested exclusively in the District Courts. . . . It necessarily follows,
of course, that since the Railroad had a right to have the Commission’s order
reviewed, and only the District Court had the jurisdiction to review it, the Court of
Claims was under duty to stay its proceedings pending this review.

363 U.S. at 205. In cases involving sequential relief, adopting defendant’s view oh 960
could lead to thexactresult that the Supreme Court rejecte@@nnsylvania R.Rto wit,

having the claimant “held bound by [an agency’s] order although completely deniadianms |
review of that order.” More broadly, it should not be overlooked that if defendant isbimltt a
the scope of section 1500, then the Supreme Court was wrong in order@authef Claims to
suspend its proceedings awaiting the result of the district court challengel@Cthuling.
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B.

The second question this four-partformulation focuses on whethehgpothetical or
actualadverse merits decision on the earlier claim waudpyerthe doctrine ofes judicata so
as tobar a subsequent suit on the Idtled claim.

The doctrine ofesjudicatabars “repetitious suits involving the same cause of action”
once “a court of competent jurisdiction has entered a final judgment on the m€oitsi’r of
Internal Revenue v. Sunnedl33 U.S. 591, 597 (1948ee also Bush v. United Statés7 F. 3d
920, 926 (Fed. Cir. 2013)n Tohongq the Supreme Court indicated that the claim comparison
“can be informed by how claims are definedres judicatapurposes.”Trusted Integration659
F.3d at 1164 (citingohong 131 S. Ct. at 1730%ee also Petrdiunt, 105 Fed. Cl. at 42;
Muscogee (Grek) Nation of Oklahoma v. United Stated3 Fed. CI. 210, 215 (2011). In
Trusted Integrationthe Federal Circuit emphasized thattégjudicataprinciples relevant for
this purpose are thosehich were in force at the time the predecessor to § W#30enacted,”
and not the modern tests for claim preclusion. The court identified two versions it ttaite
could be applied — the “act or contract test” and “the evidence test.” 659 F.3d at91(bi81§
Tohong 131 S. Ct. at 1730%ee also Goodeaglé05 Fed. Cl. at 176 n.9. While the court made
clear that the consideration of suels judicataprinciples is a secondary inquiry, 659 F.3d at
1164, 1170 n.5see also U.S. Home Cord08 Fed. Cl. at 196, 198, ordinarily designed to “test”
a conclsion that section 1500 applied,, it should not be overlooked that tres judicata
doctrine has direct relevance to what the Supreme Cokigeneand theriTohonomeantby the
phrase “operative facts.”

As described iTohong the “act or contract” test makes a “distinction between demands
or rights of action which are single and entire, and those which are sewtdittinct, . . . that
the former immediately arise out of one and the same act or contract, ancethaukadtf
different acts or contraet’ 131 S. Ct. at 1730 (quotidg Wells, Res Adjudicata and Stare
Decisis § 241, p. 208 (1878%ee also Trusted Integratipf59 F.3d at 1169).S. Home Corp.
108 Fed. Cl. at 197. Under this test, “where the respective demands grow out of independent
acts, contracts or transactions, they cannot be treated as parts of a sisgfel@anciger v. Am.
Express Cq.179 S.W. 806, 808 (Mo. App. 1915ge also Uited States v. Cal. & Ore. Land
Co, 192 U.S. 355, 358-59 (1904allberg v. Newberryl70 N.W. 113, 114-15 (N.D. 1918);
Brice v. Starr 161 P. 347, 349 (Wash. 1916ge generallyCorpus Juris Secondum 8§ 1000
(2013) (it has been said that as a generaposition whether or not a judgment is a bar to a
subsequent action under the rule against splitting causes of action depends on whd#er the c
arises out of one and the same act or contract, or whether the severalgmfterardistinct and
different acts or contracts.’¥.

55 Versions of the “act or contract” test are still in use in some states. Thus, under
lllinois law, a cause of action for purposege&s udicatais defined as follows:

[A] cause of action consists of a single core of operative facts which give th
plaintiff a right to seek redress for the wrong concerned. Even though one group
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By comparison, under the evidence testes judicata the question asked was “would
the same evidence support and establish both the present and the former causebdf acti
Tohong 131 S. Ct. at 1730 (quoting 2 Black’s Judgments § &&®)also Trusted Integratipn
659 F.3d at 1169;.S. Home Corp.108 Fed. CI. at 197. “If so, the former recovery is a bar; if
otherwise, it does not stand in the way of a second action.” 2 Black’s Judgments&e7aip
1 Henry M. Herman, Commentaries on the Law of Estoppel and Res Judicata § 111, pp. 110-11
(1886) (“In order to make a judgment effectual as an estoppel, the cause of actibe must
substantially the same; it must be sustained by the same evidence, altteofayntof the
action may be different.”). The original Restatemdniumigments stated a similar rule:

Where a judgment is rendered in favor of the plaintiff or where a judgment on the
merits is rendered in favor of the defendant, the plaintiff is precluded f
subsequently maintaimg a second action based upon the same transaction, if the
evidence needed to sustain the second action would have sustained the first
action.

Restatement of Judgments, § 61 (1942 alsdHerendeen v. Champion Intern. Cqrp25 F.2d

130, 135 (2d Cir. 1975). According to commentary in the Restatement, the rule stated above “is
not applicable where the actions are not based upon the same transadtiahc¢mt. csee also

id. at 8 63 (“Where a judgment on the merits is rendered in favor of the defendant, thed @aintif
precluded from subsequently maintaining an action on the same cause of action although he
presents a ground for the relief asked other than those presented in the aciginal . . .”).

While Black’scitesmanydecisions in support of this evidence tesg2 BlacKs
Judgments § 726 at n. 262, it prominently quotes from an 1871 decision of the Supreme Court of
California, involving a dispute between two mining partners over the construction dffarmil
crushing rock, for which the parties had a contract. In a first case, thefjpaied upon an “an
account steed” and a promise, apart from the contract, to pay that sum, while the second suit
involved a suit based upon the contract itself. The court held that a judgment in thegerior ca
did not preclude the second suit, observing:

Unquestionably the judgment in the former action is well pleaded as a bar in this
suit, provided the cause of action is the same, although the form of action has
been changed. The cause of action is said to be the samethehsame

evidence will support both actions; or, rather, the judgment in the former action
will be a bar, provided the evidence necessary to sustain a judgment for the

of facts may give rise to different claims for relief uponetiit theories of
recovery, there remains a single cause of action.

Morris v. Union Oil Co. of Ca).421 N.E. 2d 278, 285 (lll. App. 198Fkee also Gasbarra v.

Park-Ohio Indus, 655 F.2d 119, 121 {7Cir. 1981) (courts have sought to discovery “whether
the entire amount claimed to be due plaintiff arises out of one and the same act ot’fontrac
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plaintiff in the present action would have authorized a judgment for the plaintiff
in the former.

Taylor v. Castle42 Cal. 367 (Cal. 18713eealso Buddress v. Schaferl P. 43, 44 (Wash.
1895);Baker v. State ex rel. Mill® N.E. 711, 717 (Ind. 18875. Consistent with this viewthe
Federal Circuit indicated ifrusted Integrationthatthe evidence test is not met if the “evidence
[in the sut before this court] would be insufficient to establish the claims alleged in thetdistric
court complaint, and vice versa.” 659 F.3d atd1

Accordingly, both historical tests cited by the Supreme Court, as informing the section
1500 inquiry focus on whether the legallgeterminative facts in the two suits weoeighlythe
same. Trusted Integration659 F.3d at 1168-68ge alsdNestern Mgmt., Inc. v. United States
498 Fed. Appx. at 18 (Newman, J., dissentiRgtro-Hunt, 105 Fed. Cl. at 43. Such is not the
casewith the takings claimbere. Rather, thiacts needed to prove the takings action before this
court overlapped only slightly with those needed to pthe&alidity and breach of contracts
claims alleged in thEandracomplaint, andiice versa This should come as no surpras
outside of cases theBowen vMassachusettsiold, it would seem unlikely that the legally
determinative facts in a case that challengasder the APA, the validity of government action
would alsosufficeto establish that the same action, presumed to be valid, effectuated either a
physical or regulatory takings under the Fifth Amendméntheword-processing-drivefact
that the two complaints mayor may not -include a lot of similar verbiagghould not be
determinativenor even relevant, under the preclusive doctrines cited by the Supreme Court.

*% Reiterating the point about varying forms of action, Black’s later stated thas ‘4
well-settled vle, and one that is supported by a multitude of authorities, that a party cannot, by
varying the form of action, or adopting a different method of presenting $es escape the
operation of the principle that one and the same cause of action shaltmatéd litigated
between the same parties or their privies.” Black’s Judgments § 729. AmptHigngpint, this
section stated that “[u]lnder this principle, we may cite the familiar lnaledne who has been
defeated, on the merits, in an action at law, cannot afterwards resort to a biltyrupgui the
same facts for the same redress,” adding that a party may not “found twoesaptacais upon a
transaction which justifies but one suild. “Upon the same principle,” the section continues,
“in all cases where the plaintiff has his option in the outset to bring tort or cdotracbover
damages for one and the same injury, upon a state of facts which will supportgithe
adjudication in one, whichever he may elect, is upon principle a bar to the otldeguoting
Norton v. Doherty3 Gray 372 (Mass. 1855pee also idat § 733.

" |n Central Pines Land Cpthe Federal Circuit suggested that a district court quiet title
action might prime a subsequent takings action in this court. 697 F.3d at 1365. But, the court’s
holding that this court lacked jurisdiction hinged on the fact that the plaintiff indkatrad
raised exactly the same takings claim in the district court before it filed that clair aotint.

Id.
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There is little doubt, however, that under tistoricalpreclusion doctrines identified by
the Supreme Court, a final merits judgment in the distaattoon the breach of contract clam
therewould have beeres judicataas to the breach claims hem@oth claims “immediately arise
out of one and the same .[set of]contrac]s],” Tohong 131 S. Ct. at 1730. Moreover, the
evidence needed to sustain the first breach claim is largely the séma¢raquired to support
the secondld. Hence, it appears that, under either the “act or contract” or “same evidence”
formulations ofres judicatathe breach of autract claims at issuavolve substantially the same
“operative facts Indeed, it is worth noting that, even under modern formulations of the doctrine
of res judicataa“series of breaches of the same contract, all occurring before filihgkauld
be brought in that suit. Trustmark Ins. Co. v. ESLU, In@99 F.3d 1265, 1270 ({Lir. 2002);
see alsaRestatement (Second) of Judgments § 24 cmt. d (1982) (“When a defendant is accused
of successive but nearly simultaneous acts, or acts which though occurring oved afme
were substantially of the same sort and similarly motivated, fairness tofémelaet as well as
the public convenience may require that they be dealt with in the same ackoim§;Mgmt.
Co., Inc. v. Steinegge®04 F.2d 811, 816 (2d Cir. 1990) (holding that “res judicata will preclude
the partys subsequent suit for any claim of breach that had occurred prior to the firstseet
generally Indiana Michigan Power Co. v. United Stgtd22 F.3d 1369 (Fed. Cir. 2005).

In sum, then, plaintiffs’ takings claims pass muster ondgbgudicatatest, but their
breach of contract claims do not.

C.

The third test above focuses on whether the plaintiff(s) will rely on sulzhatiie same
evidence to support each of the two claims. Such has been held not to be ththedaets
relating tothe subsequent claifdiffer in both time and type from thoséi the original claim
Mayle 545 U.S. at 65Gsee alsd-ull Life Hospice 709 F.3d at 1018ill Harbert Intern. Const.
608 F.3d at 881 Under this formulation, two claims are not the same if the second claim “is to
fault [the defendants] faronduct different from that identified in the original compidieven if
the new claim “shares some elements and some facts in cdmwitbrihe original claim.Jones
557 F.3dat674 see also Full Life Hospe, 709 F.3d at 1018; 6Alright & Miller, suprg at 8
1497.

A review of the filings inkandra®® reveals that the evidence presented by the plaiitiffs
the various stages of that case, including plaintiffs’ motion for a preliminanyction, focused

%8 A few of the documents iKandrawere attached to the partiésiefs in this case.
The court also takes judicial notice of various documents available through the ddblagt of
case. The information in these documents constittigeudicative fact[s]” that are “capable of
accurate and ready determination by resort to sources whose accuracy caeast ety
guestioned” under Federal Rule of Evidence 201(b)&2e United States v. Books43 U.S.
220, 244 (2005)ynited States v. Perkin§48 F.3d 510, 51561(7" Cir. 2008);United States v.
Black 482 F.3d 1035, 1041t?93ir. 2007),cert. denied552 U.S. 1023 (2007).
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on theallegedfailure of the Bureau to cophy with NEPA andESA, as well as allegati@that
the2001 Plan was issued pursuant to a process that was arbitrary, capricious andetherwi
contrary to law.It was based on these claims that plaintiffs sought a preliminary injunction
“enjoining defendats from operating or directing the operation of Klamath Project facilities to
deprive of water any historically irrigated lands in the Klamath Projecth@rwise acting or
failing to act in a manner that deprives such land of watee&otion for Peliminary
Injunction,Kandra No. 01-6124-TC (D. Ore.Apr. 11, 200). In supportof their case, the
plaintiffs filed an extensive number of documents tracking the development of thela@01 P
attempting to demonstrate that the plan hatbitss in policy changasade by the Burean
1995;tracing that developmenf the plan through an earlier lawsuit involving NEPA,
documenting discussions that occurred between the plaintiffs, the Bureau anddahalNat
Marine Fisheries Service; angitimately, focusing on the biological opinions and other actions
that led to théssuance of the 2001d.>° Their evidence alsimcludedexpert reports
challenging the biological opiniorf&. To be sure, additional evidence was presented in support
of theclaim that the Bureau’s actiomsissuing the plan offeradithe plaintiffs’ water and
contract rights.SeePlaintiffs’ Memorandum of Points and Authorities in Support of Motion for
Preliminary InjunctionKandra No. 01-6124FC (D. Ore.Apr. 11, 200). Neverthelessyery

little of the evidence provided by plaintiffs in support of the preliminary injondtiadanything

to do with the parameters of the property rights owned by the indivjdaigder directly or as
water rights

As per theakings claim, lte evidence in this case is very differeft support their
takings claims, plaintiffs have introduced evidence that: (i) they had coigiz@operty
interests in Klamath Project water; and (ii) defendant prevented the reldasgd water
during the 2001 growing season. As to the first point, plaintiffs relied\ariety of
declarations from the landownetsgether with patent deeds relating to the properfiéey
also introduced text from the Klamath Compas to the secahpoint, plaintiffs relied upon
declarations describing the water that was made available by theuBur2@01. To support
their damage claimshey also introduced government documents detailing the value of
agricultural products enabled by the Project’'s water. Their evidence did inolpiés of the
2001 biological opinions, as well as the Bureau’s plan, but only as background docuhhents.
evidence did not include tlextensiveadministrative record leading up to the issuance of the
2001 Plan.

*9 Seee.g, Declaration of Paul S. Simmor€andra, No. 01-6124-TC (D. Ore. Apr. 11,
2001) (to which were attached 44 exhibits); Declaration of Steven Kandra, No. 0T-61(4-
Ore. Apr. 11, 2001); Declaration of David Cacka, No. 01-6124-TC (D. Ore. Apr. 11, 2001);
Declaration of Donald D. Russell, No. 01-6124-TC (D. Ore. Apr. 11, 2001)

®0 Seee.g, Declaration of Alex J. Horne, Ph. Kandra, No. 01-61247C (D. Ore. Apr.
11, 2001) (to which were attached 8 exhibits).
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In this regard, this cagesembles othera which this court has held thain earliesfiled
district court case did not prime a laféed case in this court. Thus, ihAbrerav. United
States 78 Fed. Cl. 512007), this court found thawvhile plaintiff's Lanham Act claim involved
allegations that the defendant misrepresented that the plaintiff's photograghkisvown, the
plaintiff's copyright infringementlaim involved allegations that defendant reproduced and
distributed plaintiff’sphotographs without permissioid. at 5859. Both cases involved the
same photographs, yet this court held that jurisdictional bar of section 1500 was nadrigger
Id. at 58-59see also Eastern Shawnee Tribe of Okla. v. United S&ftdsed. Cl. 322, 327
(2008),rev’'d, 582 F.3d 1306 (Fed. Cir. 200@grt. granted, judgment vacatet31 S. Ct. 2872
(2011),aff'd on remand438 F. App’x 896 (Fed. Cir. 2011pimilarly, in Cooke v. United
States 77 Fed. Cl. 173, 177-78 (200The plaintiff's claimunder the Fair Labor Standards Act
filed in this court involved “later and different conduct” than her Equal Pay Achclahich had
previously been filed in a district courd. at 177-78. The court noted that while “gender
discrimination” was “at the root of . . . thERA clairm,” such discrimination had nothing to do
with the FLSA claim in this courtld. at 177. Likewise,in Heritage Minerals, Inc. v. United
States 71 Fed. CI. 710 (2006), this court retainedgsgiction over a takings claim relating the
installation and maintenance of groundwater-monitoring wells oplénatiffs’ property, even
though at the filing of this suign action was pending in the Third Circuit alleging that the Navy
had contaminated the groundwater on their propédyat 716. The courtnoted hat the
installation and maintenance of the monitoring wellsich primarily dated to 200as much
more recent than the contamination of the ground water, which allegedly began indLG48.
715. In all these cases andmore®™ —thecourts concluded that the evidence needed to support
the relevant claims was substantially different and that a material diffeneisteddan the time
and type of facts related to the relevant clair@igch is the caswith the takings claimbere.

For many of the reasons already stated, however, it would appear that theolbreach
contract claims involve much the same evidence that related to the comparable breacim claim

%1 See also Williams v. United Stat@4 Fed. Cl. 194, 200 (2006) (section 1500 did not
apply because the plaintiff “specifically and successfully endeavored to piteserd factual
elements in each caseBjire-Trol Holdings 65 Fed. Cl. at 34-38ranch v. United State&9
Fed. Cl. 606, 609-10 (1991) (section 1500 did not apply where district court action was for
fraudulent transfer while Court of Federal Claims action was takings bised on a later
assessment made by the FDIQ)cas v. United State&5 CI. Ct. 298, 305 (1992) (district court
and Claims Court actions based on “two entirely separate contracts witltderms”);see also
Mastrolia v. United State®1 Fed. Cl. 369, 378-80 (201Q)pw v. UnitedStates 90 Fed. ClI.

447, (2009) (“Unlike the plaintiffs icookeandHeritage Minerals [the plaintiff's] allegations

cover the same time span, involve the same parties, and discuss the same condutz,”)n Whi
past cases, defendant has argued that these cases “copstudeit that the two claims are
distinct,see e.g, Trusted IntegrationSecond Corrected Brief of Defendaypellee, Fed. Cir.

No. 2010-5142, at 28 (2010 WL 5311495, at *28 (Fed. Cir. Dec. 1, 2@E2gn be seen, these
decisions instead are wgfounded in the standards other courts have regularly used in deciding
whether the “operative facts” of two claims are substantially the same.
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Kandra Accordingly, under this test, it again appears that those two sets of ata@mive
substantially the same operative facts.

D.

The final teshereasks ifthereis anyotherlogical relationship between the two claims
Usingthis testin other caitexts some courts havexamined issuethat replicate thethertests
above — for this reasom a few cases this last factor is viewed as the only test, albstihat
subsumes thearlierones. SeeSanders v. First Nat'| Bank & Trust Co. in Gréé¢nd 936 F.2d
273, 277 (8 Cir. 1991). Where as hereacourt separately asks whether the first three tests are
satisfied, it makes little sense to rehash those same queatigrart of this fourth enquiry (and
even less sense to come out with a different conclusion on this fourth test than st thee®).
Logic would suggest, then, that this fourth test is designed to determine whetleastsome
logical relationship between the two claims that is not revealed by the first thiee te

Reflectingits interstitial role, the hallmark of this final test is flexibilitgee Bd. of
Regents of Univ. of Wisc. Sys. v. Phoenix Int'| Software,868.F.3d 448, 470 {7Cir. 2011);
In re Prempro Prods. Liability Litig.591 F.3d 613, 622 {8Cir. 2010),cert. deniedsub nom.
Wyeth, LLC v. Kirkland131 S. Ct. 474 (20103ee alsoNright & Miller, supra at 8 1653.The
requisite relationship thus may exwgerea given“‘transaction may comprehend a series of
many occurrences, depending not so much upon the immediateness of their connection as upon
their logical relationship.”In re Kaiser Grp. Intern.399 F.3d 558, 569 (3d Cir. 2005) (quoting
In re Gordon SeWay, Inc, 270 F.3d 280, 287 t(BCir. 2001)) see generallyMoore 270 U.S. at
610. Neverthelessthis test is not infinitely elastic. The Federal Circuit has stated that “[t]he
logical relationship test is satisfied if there is substantial evidentiary overla@ fadis giving
rise to thg causs] of action.” In re EMC, 677 F.3d at 1358. Such a relationship has also been
deemed to exist where “separate trials on each of the claims would ‘involve ansiabst
duplication of effort and time by the parties and couriarefoot Architect, Inc. v. Bungé32
F. 3d 822, 836 n.9 (3d Cir. 2011) (quotigrox Corp. v. SCM Corp576 F.2d 1057, 1059 (3d
Cir. 1978)). Lastly, this test is said to be triggered whiwéfacts,upon which one claim rests,
[activaté additional legal rightssupporting the other claimRepub. Health Corp755 F.2cht
1455;see alsdglesias 156 F.3cat242; Montgomery Elevator Co. v. Building Eng’g Sei30
F.2d 377, 380 (B Cir. 1984).

Insofar as plaintiffs’ takings claims are concerned, none of the circurestaat would
trigger this final tesappeaipresent.While both actions at issue relate to the biological opinions
and the plan issued by the Bureau, the district court action focused upon the vallwbtylaiit
and the rationality of the processes that producegéandra 145 F. Supp. 2d at 1196hile
the case here focuses upon the impathi@plan’sexecution The former has little to do with
the specifics of the property rights possessed by the plaintiffiés case; the latter has
everything to do with the parameters of thasgerrights, such as they exisSee Klamath Irr.
Dist., 635 F.3d at 519-2@ge also Estate of Hage v. United Staé&5 F.3d 1281 (Fed. Cir.
2012),cert. denied133 S. Ct. 2824 (2013Evenif the district courcasehad proceeded, and
not been dismissesix weeksafter this action was filed, there is little to suggest that separate
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trials in both cases would have “involve[d] a substantial duplication of effort andbyirttee
parties and courts.Xerox Corp, 576 F.2d at 1059.

On the other hand, perhaps not surprisinglgintiffs’ breach of contract claims also
violate ths final test Unlike plaintiffs’ takings claimsithere is substantial evidentiary overlap
in the facts giving rise to the calsjeof action.” In re EMC 677 F.3d at 1358. Moreover, it is
readily apparent that separate trials on each of these breach claims would hiared iavo
substantial duplication of time and effort by the parties and the courts invd@esBarefoot
Architect 632 F.3cat836 n.9 (quotingerox Corp, 576 F.2cat 1059). Thus, in the court’s
view, there is also a logical relationship between the breach of contractoelfire the district
court and the breach claims here, sufficient to provide yet another basis upon wbictiude
that both claims involved substantially the same operative facts.

* * * * *

Based on the foregoing, the court concludesttietakings claims in this case are not
“for or in respect to” the claims filed in the district coufts such section 1500 does not apply
to them. However, the court is compellecttmclude that the breach of contract ckamsserted
by thethreeKandraplaintiffs in question are “for or in respect to” the breach claims those same
plaintiffs filed in the district courtConsequently, a® those plaintiffs, their breach of contract
claims must be dismisséar lack of jurisdiction

V.

This court need go no farther. Based on the foregoing, the court (&RANTS, in
part, andDENIES, in part, defendat’s motion to dismiss. Specifically, the court dismsstbe
breach of contract claims insofar as they relatbedollowing three plaintiffsithe Klamath
Irrigation District, the Tulare Irrigation District and Mr. Lon Bale®@n or beforddecember 9
2013, the parties shall file a joint status report indicating how this case shoulddyrate a
proposedschedule.The status report shaéiferencewith specificity the issues that this court
must address in response to the Federal Circuit’s renhegision andjointly propose a proper
procedual coursefor dealing with those issues.

IT ISSO ORDERED.

s/ Francis M. Allegra
Francis M. Allegra
Judge
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