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MEMORANDUM OPINION AND FINAL ORDER

BRADEN, Judge.

This case presentgrrisdictional issuesrelevant to federal income tax refund cases
concerning partnershipsThese issueare familiar to the court anithe United States Court of
Appeals for the Federal CircuitSee e.g, Keenerv. United States76 Fed. CIl. 455 (2007)
(“Keener 1), aff'd, 551 F.3d 1358 (Fed. Cir. 2009K€ener IT); see alsdPrati v. United States
81 Fed. CI. 4222008)(“Prati 1), mot. to recons. denie@2 Fed. Cl. 3732008) (‘Prati 11",
aff'd, 603 F.3d 1301 (Fed. Cir. 2010p¢ati I117).
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RELEVANT FACTS .t

In 1985, Richard and Heather Dahlbéiglaintiffs”) invested in USBL985 Associates
limited partnershipmanaged byAmerican AgriCorp, Inc. (“AMCOR”), wherein the partners
advancedarming expenset farmersand thendeducted thee expensedrom their individual
federal income taxes.Compl.  6; Pl. Resp. Ex.; See alsoPrati |, 81 Fed. Cl.at 425
Effectively, “by participating in an AMCOR partnership, an investor could obtain what
amounted to an interefee loan from the [federal] government for the unpaid portion of [the
investor’s] taxes.”Prati |, 81 Fed. Cl. at 426.

In 1987,the Internal Revenue Sece (“IRS”) began investigating AMCOR partnerships.
SeePrati 1ll, 603 F.3d at 13020n April 10, 1991the IRS issued Noticeof Final Partnership
Administrative Adjustments (“FPAA”) to USB1985 Associatesdisallowing the claimed
deductionspecause, aong other reasons, “[tlhe partnership’s activities constitute[d] a series of
sham transamns.” Pl. Resp. Ex. 2 at 38The FPAAalsoinformed USB-1985 Associates’
partnerghatthey couldsettle theiindividual tax liability by executing a Form 87B, advising:

If you want to enter into a binding agreement to treat the partnership items
consistently with the treatment of the items on the partnership return as modified
by the FPAA, please sign and return the enclosed FormP878igning and
returning rm 8706P constitutes a settlement offer by you. If the Commissioner
accepts your offer of agreement, the treatment of the partnership items of the
partnership under the agreement will be binding and will not be affected by any
later judicial determinatio.

Pl. Resp. Ex. 2 at 33.

On July D, 1991, an unidentified USB985 Associates partnéifed a petition inthe
United States Tax Court contesting #RAA.? Pl. Resp. Ex. 1 at 6; Pl. Resp. Ex. 4 at @Bher
AMCOR partnership also filed suits inthat forum See Prati 1ll, 603 F.3d at 1302
(“Representatives of the [AMCOR] partnerships challenged the FPAA disaltes in
partnershidevel proceedings before the Tax Courl|.]”

In June 1997Plaintiffs signeda Form 870P(AD), that wasacceptedy the IRS on July
17, 1997 as“a settlement agreement with respect to the determination of partnership items of the
[USB-1985 Associates] partnership for [the tax year ended 1985].” PIl. Resp. Ex 5 at 53.

! The relevant factsecited herein are derived from: the December 28, 2001 Complaint
(“Compl.”) and Exhibits AC, attached thereto; and Plaintiffs’ October 24, 2011 Response To
Defendant’s Motion To Dismiss (“Pl. Resp.”) and Exhibit§1]-attached thereto.

2 The Tax Matters Partner (“TMP”) fddSB-1985 AssociatesFrederick H. Behrens,
intervened in the Tax Court case in July 1999. PIl. Resp. Ex. lsae@&lsdPrati |, 81 Fed. Cl.
426 n.10(“The TMPis a person or entity designated as such by the partnership under applicable
regulations][.]’(citing 26 U.S.C. 8§ 6231(a)(7)Mr. Behrens was the TMP for dut twoof the
AMCOR partnerships. Pl. Resp. Ex. 1 at 1.



Plaintiffs also “waive[d] the restrictions onhé assessment and collection of any deficiency
attributable to partnership items (with interest as required by law) prbuidgection 6225(a).”

Pl. Resp. Ex. 5 at 53.Furthermore,the Form 870P(AD) provided that‘the treatment of
partnership items umd this agreement will not be reopened in the absence of fraud,
malfeasance, or misrepresentatiorfaaft; and no claim for refund or credit based on any change
in the treatment of partnership items may be filed or prosecuted.” PIl. Resp.t(58.5 a

On December 1, 1997, the IRS rfad Plaintiffs that they owed$77,929.82,i.e.,
$21,382.00 infederal incometaxesand $56,547.82in interest assessedinder 26 U.S.C. §
6221(cf. Pl. Resp. Ex. 6 at 66, 68. On December 23, 1997, Plaipéfts thetotal amount
owed. Pl. Resp. Ex. 6 at 6n July13, 1999, Plaintiffdil ed a refund claim with the IRS. Pl
Resp. Ex. @&t 55 On December 30, 1999, tHeS disallowedthis claim PIl. Resp. Ex. 8.

On July 19, 2001the Tax Court entered a stipulated decision in the US#E
AssociatesTax Courtcase(the “Stipulated Decision”hegotiated by the TMP arttie IRS. PI.
Resp. Ex. 1 at-3; Pl. Resp. Ex. 100n that same datether AMCOR partnerships also entered
into stipulateddecisions settling their kaCourt actions.SeePrati lll, 603 F.3d at 1303.

Il. PROCEDURAL HISTORY .

OnDecember 28, 2001, Plainsffiled a Complaint in the United States Court of Federal
Claims seekinga refund ofthe $77,929.82 payment made for the 1985/&a¢ because:

e ThelRS assessed taxes after the statute of limitations period expired. Compl. 1
12.A-B (the “statute of limitations claim”);

e The IRSimproperly imposedhterestat the penalty ratender 26 U.S.C.
8 6621(c). Compl. 11 12.C{Ehe “penalty interest clainy’ and

e The IRSshould have abatadterestunder26 U.S.C. § 6404(e). Compl.1R.F
(the “interest abatement claim”).

This case was assigned to the Honorable John P. Wi&€e. May 15, 2002, the
Government filed an Answer. On October 11, 2002, theiggaftiled a Joint Notice Of
Indirectly-Related Casesthat identified 23 indirectly related casésalso alleging the
aforementionecclaims and suggested that the parties select representative cases to resolve

® The United States Court of Appeals filre Federal Circuit has describ&ction
6621(c), as “impos[ing] an interest rate of 120% of the statutory rate‘any substantial
underpayment attributable to tax motivated transactiortsééner 1} 551 F.3d at 1364(oting
26 U.S.C. § 6621(c)(1)footnote omitted). In additiori[tlhe statute defines a ‘tax motivated
transaction’ to include ‘any sham or fraudulent transactiond’ at 1365 (quoting 26 U.S.C.
6621(c)(3)(A)(V)).

* By May 5, 2010, 129AMCOR-related tax refund suitsad beerfiled in the Uhited
States Court of Federal @ins. SeePrati Ill, 603 F.3d at 1303.



“preliminary legal issues."On January 8, 2003, the parties filed a Joint Notice Of Repatisent
Cases requesting ththis case be stayegending theadjudicationof three representative cases:
Isler v. United StatesNo. 01-344; Scuteriv. United StatesNo. 01-358; andPrati v. United
StatesNo. 02-60. On February 4, 200Betcourtstayedthis case’

On May 21, 2007the United States Supreme CourtHimck v. United States550 U.S.
501 (2007), heldhat “the Tax Court provides the exclusive forum for judicial review refasal
to alate interest under § 6404(e)(1)ld. at 503. Consequently, on July 12, 200i& parties
filed a Joint Stipulation For Partial Dismiss#l Plaintiffs’ interest abatement claig@ompl.
12.F).

On September 17, 2007, the court issued Guder dismissing Plairntiffs’ interest
abatement clainand staying the caspendingappealof Keenerl. On January 13, 200%nd
October 16, 200%he stay wasontinued pendin final appellate disposition iKeenerand in
Prati and its companion casBeeganv. United StatesNo. 2008-5128.

This case remained stayed until January 21, 2011, at which time the parties filed a Joi
Status Report informing the court that the United States Supreme Court clemi@cri in Prati
andDeeganand proposing different optiofer proceeding with the case

On February 1, 2011, Plaintiffded a Motion To Transfer th case tothe Honorable
CharlesF. Lettow for consolidation with 35 other casesderthe captionof Eppsv. United
StatesNo. 06-615. On May 24, 2011, this Motion was denied.

On September 23, 2011, the Government filed a Motion To Dismiss (“Gov’t Mot.”) the
remainingstatute of limitations and penalty interest claimpsrsuant @ RCFC 12(b)(1). On
October 24, 2011, Plaintiffsléd aResponse On November 10, 2011, the Government filed a
Reply (“Gov't Reply”).

® Over the next three years this case was reassigned to three other jutigesafrt: on
August 15, 2003, the case was assigned to the undersigned judge; on March 9t #®5, a
direction of the former Chief Judge, the case was assigned to the Honorabte]Vityolski; on
April 19, 2006, the case was assigned to the Honorable Lawrence J. Block; and on May 9, 2006,
the case was fassigned to the undersigned judge. During this entire pehedcase was
stayed.

On January 5, 2007, the court issued an order again staying the case that was renewed on
April 4, 2007, because of a pending decision of the United States Supreme Court in
Hinckv. United StatesNo. 06-376.

® Deeganwas selected as ‘gepresentative’companion case t®rati I, becauseit
concerned fionsettling partners,’i.e., partners who did not execute a Form -{AD), but
were instead bound by stipulated decisions enterednittitothe IRSin Tax Court poceedings.
SeePrati lll, 603 F.3d at 1303-04.



. DISCUSSION.
A. Jurisdiction.

The United States Court of Federal Claims has jurisdiction under the Tucker Act, 28
U.S.C. § 1491, “to render judgment upon any claim against the United States founded either
upon the Constitution, or any Act of Congress or any regulation of an executive depaotme
upon any express or implied contract with the United States, or for liquidated or deuiéyli
damages in cases not sounding in tort.” 28 U.S.C. § 1491(a)(1). The Tucker Act, hasveaver
jurisdictional statute; it does not create anyssabtive right enforceable against the United
States for money damages.the Act merely confers jurisdiction upon [the United States Court
of Federal Claims] whenever the substantive right existdtited Statess. Testan 424 U.S.

392, 398 (1976) (citations omitted). Therefore, to pursue a substantive right under the Tucker
Act, a plaintiff must identify and plead an independent contractual relationship, tCoosal
provision, federal statute, and/or executive agency regulation that providestangive right to
money damagesToddv. United States386 F.3d 1091, 1094 (Fed. Cir. 2004) (“[J]urisdiction
under the Tucker Act requires the litigant to identify a substantive right for momeggéea
against the United States separate from the Tuc&gi]’; see also Fishev. United States402

F.3d 1167, 1172 (Fed. Cir. 200®n(bang (“The Tucker Act . . . does not create a substantive
cause of action; in order to come within the jurisdictional reach and the waiver ofickerT

Act, a plaintiff nust identify a separate source of substantive law that creates the right ¢ mone
damages. In the parlance of Tucker Act cases, thatesauust be ‘moneynandating.”
(citations omitted)

The Tucker Act authorizes the Unitedatets Court of Federal Claims to adjudicate tax
refund claimsif a taxpayer has paid the full assessed federal tax liability and timelydiled
refund claim with the IRS stating the grounds for the claBee28 U.S.C. § 1491(a); 26 U.S.C.
88 6511(a), 7422); see also Shore. United States9 F.3d 1524, 1526 (Fed. Cir. 1993)
(holding that a tax refund claim must be dismissed if the “principal tax deficieas not been
paid in full”). Only if the claim is denied by the IRS and the taxpayer timely $ilés doeghe
United Sates Court of Federal Claims hgueisdiction to adjudicate the tax refund clairBee
26 U.S.C. 8§ 6532(a) However, “[n]Jo action may be brought for a refund attributable to
partnership items[.]” 26 U.S.C § 7422(h).

The jurisdictional defects in the December 28, 2001 Complaint are discussed below.
B. Standing.

The United States Supreme Court has held that “the question of standing is whether the
litigant is entitled to have the court decide the merits of the dispute or of particuaes.is
Warthv. Seldin 422 U.S. 490, 498 (1975). Standing must be detednifas of the
commencement of suit."Rothe Dev. Corpv. Dep’t of Def, 413 F.3d 1327, 1334 (Fed. Cir.
2005). The party invoking federal jurisdiction bears the burden of establishing stai@keg.
Lujanv. Defenders of Wildlife504 U.S. 555, 5661 (192). Specifically, “a plaintiff must
show [that] it has suffered an ‘injury in fact’ that is . . . concrete and particediaaizd . . . actual
or imminent, not conjectural or hypothetical; . . . the injury is fairly traceablectcltallenged



action of the defendant; and . . . it is likely, as opposed to merely speculative, ihairheill
be redressed by a favorable decisioiirfiends of the Earth, Inoz. Laidlaw Envtl. Serv., Ing.
528 U.S. 167, 180-81 (2000) (citations omitted).

The Decembel8, 2001Complaintin this casealleges thaPlaintiffs have suffered an
“injury in fact” that is concrete and particularized, traceable to the I&Sisns, and redressable
by a favorable decisionSeeCompl. 17-13. Accordingly, Plaintiffs have staind to seek an
adjudication of the claims alleged in their Complaagsuming thigourt has jurisdiction over
those claims

C. Standard Of Review Under RCFC 12(b)(1).

A challenge to the United States Court of Federal Qaigeneral power to adjudicate in
specfic areas of substantive law . .is properly rased by a [Rule] 12(b)(1) motion].]
Palmerv. United States168 F.3d 1310, 1313 (Fe@ir. 1999);see alsdRCFC 12(b)(1) (“Every
defensedo a claim for relief in any pleling mustbe asserted ithe responsive pleading if one is
required. But a party may ass#re following defenses by motion: (1) lack saibjectmatter
jurisdictior.]”). In determiningwhether to dismisa complaintfor lack of subjectmatter
jurisdiction, the court is “obligted to assume all factual allegations to be true and to draw all
reasonable inferences in plaintiff's favortienkev. United States60 F.3d795, 797(Fed. Cir.
1995). Nonetheless, the plaintdfstill bear the burden of establishing jurisdiction by a
preponderance of the evidenc8ee Reynolds. Army & Air Force Exch. Sery846 F.2d 746,
748 (Fed.Cir. 1988) (“[O]nce the [trial] court's subject matter jdhition [is] put in
guestion . . . [the plaintiff] bears the burden of establishing subjeettter jurisdiction by a
preponderance of the evidence.”).

D. Whether The United States Court Of Federal Claims Has Jurisdiction To
Adjudicate The Remaining Claims Alleged In Thke December 28, 2QD
Complaint.

1. The Government’s Argument.

The Government argues that themaining claims alleged in the December 28, 2001
Complaint aréeindistinguishable” fromthose at issue iKeener | andPrati 1ll. Gov’t Mot. at
1-6. Therein the United States Court of Appeals for the Federal Cirbeltl that theUnited
StatesCourt of Federal Clens does not have jurisdictiprunder26 U.S.C. 8§ 7422(h)to
adjudicatea partnetflevel refund suit alleginghat: (1) the IRS assess¢alxes aftethe statute of
limitations period expiredr (2) anassessmemf penaly interestunder 26 U.S.C. § 6621(v)as
improper, becausea partner’'s underpaymentf federal taxes wasnot attributable toa tax
motivated transaction SeePrati Ill, 603 F.3dat 1307, 1309 see alsoKeenerll, 551 F.3d at
1363, 1367. Therefore,Keenerll andPrati 11l foreclosethe court from exercising jurisdiction
over thestatute of limitations and penalty interest claileged in the December 28, 2001
Complaint. Gov't Mot. at 4.



2. Plaintiffs’ Response.

Plaintiffs respondthat Keener llis distinguishabldecause thstatute of limitations and
penalty interest holdirggin that caseelied on concessionmadeby the Keenerplaintiffs that
were not madéere PIl. Resp. at Gsee als®Alpha |, L.P. ex rel. Sands United Stées 89 Fed.
Cl. 347, 39 (2009) (distinguishingleener lIs penalty interest holdingn the grounds thdhe
Alpha I plaintiffs “did not concede the ground that the transactions at issue weré€)shams

Likewise Prati Ill’s penalty interesholdingis alsodistinguishablebecause thatnalysis
“is reasonablenly if . . . there was a ‘determination that the partnership’s transactiongaxere
motivated[.]” Pl. Resp. at 7 (quotingrati Ill, 603 F.3d at 1306)Such adeterminationwvould
requirethis court tofind thata “shamtransactioh disallowanceis “inseparable” from thether
asserted grounds for disallowanneghe FPAA which is not true in this casé’l. Resp. at-10.
Furthermore,the TMPs dffidavit statesthat “[tlhe IRS sought to have eanconcede the
transactions were shamd.refused.” Pl. Resp. Ex. 1 at43(the “BehrensAffidavit”). This
establishes thahe TMP did not concede thdt)SB-1985 Associatestransactions wersham
transaction. PIl. Resp. at 10-11.

The core of Plaintiffs’ argument, however, is that the court sheddgttheres judicata
based analysiapplied inDuffie v. United States600 F.3d 362, 386 (5th Cir. 201@)lding that
an AMCOR partnership’s partnersHgyel Tax Court decision wasés judicatawith respect to
the partnership itemsso the trial court did not havesubject mattefjurisdiction “to review
substantive issues relating to the interesesmaent under Section 6621bgcause the interest
assessment is attributable to a parshipitem” resolved by the Tax Court In Keener lland
Prati 11, howeverthe United States Court of Appeals for the Federal Circuit did not address the
issue of whether, under principles @ judicata a limited partner is bound by a Tax Court
dedasion that was agreed tby the TMP. PI. Resp. d13. Therefore “those decisions are not
precedent . .in this subsequent case in whias judicata[is at issue]’ PIl. Resp. at 23 (citing
Nat’l Cable Television Ass’n, Ing. Am. Cinema Editors937F.2d 1572, 1581 (Fed. Cir. 1991
(“When an issue is not argued or is ignored in a decision, such decision is not precedent to be
followed in a subsequent case in which the issue arisés.”)

Plaintiffs conclude that aen the properes judicataanalyss is applied,as a matter of
law, they cannot beboundby the partnershidevel Tax CourtStipulated [2cision eitheras to
the statute ofimitations claimor penalty interest claimPIl. Resp. at 13, 228 (penalty interest
claimanalysis), 28-39 (statutd limitations claimanalysis).

’ In addition, Raintiffs argue that[tlhere have been significant changes in the law since
Prati [1], [Il], and evenl[l] were briefed and/or issued” that “impgabne or more elements of a
res judicataanalysis.” Pl. Resp. at 12 (citintade Trading, LLCv. United States598 F.3d
1372 1380(Fed. Cir. 2010)holding that a partnershipvel court does not have jurisdiction to
determine a nopartnership item)Hendersorv. Shins&i, 131 S. Ct. 1197, 1206 (2011) (holding
that the 12@lay deadline to file a notice of appeal with the United States Court of Appeals f
Veterans Claims is not jurisdictionalnited Statesy. Tohono O’Odham Natignl31 S. Ct.
1723 1730 (2011) (stating that “[c]ourts shouldhot render statutes nugatory through
construction”)).



3. The Government’s Reply.

The Governmentepliesthat it isimproperto distinguishKeenerll based on concessions
made by th&eenerplaintiffs, becausé¢he holding of theUnited States Court of Appeals for the
Federal Circuithereindid not depend othose concessionssov't Reply at2. Likewise Alpha
I, 89 Fed. Cl. 34,7is not applicabléecause that caseasa partnershiplevel proceeding without
a prior determination that the transactions at issue laekedomic substanceSeeid. at 349,
359. Indeed, requiring a concessibg Plaintiffs that the FPAA determinations were not altered
by their settlement agreement with the IRSuld “vitiate 8 7422(h).” Gov't Reply at 3.

Likewise the Government contends tHltintiffs’ argument that the FPA&annot be a
basis for a penalty interest assessmemtcause the FPAAcites multiple groundsfor
disallowancecannot prevaisincebothKeenerll andPrati lll rejected this view SeeKeenerll,

551 F.3d at 13G7see alscPrati Ill, 603 F.3d at 1308Schellv. United States589 F.3d 1378,
1384 (Fed. Cir. 2009 (same). Moreover, there is no doctrine requiring this court to determine
whether the FPAA’smultiple grounds for disallowance are separable before determining
whetherKeenerll andPrati Ill govern the disposition of this issue. Gov't Reply at 5.

Finally, the Government argues thias judicatais irrelevant, becauste United States
Court of Appealdor the Federal Circuiheld inPrati Il andKeener lithat 26 U.S.C. § 7422(h)
barsthe court from adjudicatg claims likethe remainingclaimsalleged in the December 28,
2001 Complaint. Gov't Reply at 6Moreover,Plaintiffs’ interpretationof Duffie is incorrect;
Duffie did not link itsres judicataanalysisto its jurisdictional analysis but held that the trial
court had nqgurisdiction undereither basis SeeDuffie, 600 F.3d at 3%34. Likewise, Jade
Trading did not apply aes judicataanalysis,butinstead kld that the trial court did not have
jurisdiction toadjudicatethe plaintiff's claimsunder 26 U.S.C. § 6226(f5eelade Trading598
F.3d at 13780. Similarly, Plaintiffs attempt to“transmogrify]” the United States Supreme
Court’s“limited” opinions in HendersorandTohono O’Odhamby extending them beyortteir

specificstatutory contexts. Gov't Repat 7-8.
4. The Court’s Resolution.

a. The United States Court Of Appe#s For The FederalCircuit’s
Decisiors In Keener |1 And Prati 111.

Section7422(h)of the Internal Revenue Cogeovides that [h]o action may be brought
for a refund attributable to partnership itetfissubject totwo exceptions not applicable here.

® The Internal Revenugode defines “partnership item” as “any item required to be taken

into account for the partnership’s taxable year under any provision of subtitle A éxttre
regulations prescribed by the Secretary provide that, for purposes of thitesshth item is
more appropriately determined at the partnership level than at the partner 126eU’S.C. §
6231(a)(3). In contrast, a “affected iter is “defined by statute as ‘anyernh to the extent such
item is affected by a partnership item,’ . [and] includes both a partnersthgwel component
(requiring partnershievel determinations) and a partdevel component (requiring partner
level determinations).’Keener I} 551 F.3d at 1366 (quoting 26 U.S.C. § 6231(a)(5)).



The United States Court of Appeals for tRederal Circuit has twice considerethether this
court has jurisdictionpursuant to Sectio422(h),to considerstatute oflimitationsand penalty
interest l2):Iaimsr;n a partneflevel refund suitndhas determineth each instancthat this court
does not.

Regarding thestatute of limitations claims, thenited States Court of Appeals for the
Federal Circuit unambiguouslyas held that “the statute of limitations issue is a partnership
item. . . that [the plaintiffs] were required to raise . . . in the partnetshg) proceeding prior to
either entering settlement or stipulating to judgmenthenTax Court.” Prati Ill, 603 F.3d at
1307; see alsaKeener 1} 551 F.3d at 1368same). In Keener || our appellatecourt rejected
thoseplaintiffs’ argument that the term “partnership item” could only include items found in
subtitle A of the Internal Revenue Codlding that the statute was ambiguous as toettrer
items outside of subtitld& could be incluéd in thestatutorydefinition of “partnership item.”
Keener || 551 F.3d at 13683. Next, the @urt heldthat Treas. Reg. § 301.6231(a}@3p)’s
definition of “partnership item*® was reasonable and therefore subject to deference under the
United State Supreme Court’slecisionin Chevron, U.S.A., Inos. Natural Res. Def. Council,
Inc., 467 U.S. 837 (1984)SeeKeener I| 551 F.3d at 1363Since theKeenerplaintiffs “d[id]
not disput¢’ as a matter of lawthatthar statute oflimitations claim was a “partnership item”
underTreas. Reg. § 301.6231(a){3]b), the United State€ourt of Federal Claim@as heldnot
to have jurisdiction overthose plaintiffs’ statute of limitationglaim in a partnefevel
proceeding Id. Moreower, in Prati Ill, the United States Court of Appeals for tkederal
Circuit, rejectedthe Prati plaintiffs’ attempt to distinguisiKeener llon the groundhat their
statute oflimitations claimwas governedby 26 U.S.C. § 6501, instead of 26 U.S&622,
becausdhe two sections‘operate in tandem to provide a single limitations perioBrati Ill,

603 F.3d at 1307.

As for penalty interest claimshe United States Court of Appeals for tRederalCircuit
has held that “the nature of gartnership’s transactions and, specifically, whether a
partnership’s transaction is a ‘shamis a partnership item,” and therefore tHaited States
Court of Federal Claims does not have jurisdiction oyertnerlevel claim disputing the nature
of a partnership transactiokee Keener JI551 F.3d at 136&ee alsdrati Ill, 603 F.3d at 1308
(sam@. In Keener 1| as is the case here, the FPAIBsued by the IRBsted severalreasondor
disallowance, including that “[tlhe partnership’s acie®t constitute[d] a series of sham
transactions” 551 F.3d at 136%quoting theKeenerFPAA) (alterations in original) The
Keenerplaintiffs settled with the IRS using Form 870P(AD) that did not mention the sham
finding, but the Form 87®(AD) did warn that asettlement“may result in an additional tax
liability to [Taxpayers] plus interest as provided by lawld. (quoting theKeenerForm 870

% In addition, inKeefev. United States407 Fed. App’x 420, 42(Fed. Cir. 2010Ynon-
precedential)theUnited States Court of Appeals for the Federal Cirsummarilyaffirmed the
dismissal of 53 AMCORelatedcases allegingtatute ofimitations and penalty interest claims.

19 The IRS definegpartnership item” to include “the legal and factual determinations
that underlie the determination of the amount, timing, and characterization ofatento®me,
credit, gain, loss, deduction, etc.” Treas. Reg. § 301.6231E}{p)-



P(AD)) (alterations in original). The appellatecourt reasonedhat “the applicability of[26
U.S.C.] §7422(h) turns on whether Taxpayers’ refund claims are ‘due to, caused by, or
generated by’ a partnership itémld. (quoting Electrolux Holdings, Incv. United States491

F.3d 1327, 133B1 (Fed. Cir. 2007)). The Keener plaintiffs’ contention that their
underpaymentsvere not attributable to a tax motivated transactiorfact, was an attempt to

have their transactions nateemed shams Id. As such, thisargument concerned the
characterization of th@artnership’s transactionand the “chaacterization of a partnghip’s
transactionis a partnership itefnover which the United States CooftFederal Claims doasot

have jurisdictiorin a partnefevel suit Id. at 1365-66

In Prati Ill, theUnited States Court of Appeals for the Fed€&mtuit alsorejected the
contentionthat the settlement agreements “must be deemed to have incorporatetl taé
grounds listed in the FPAA,” angknaltyinterest should not be imposedhenan underpayment
is not “solely attributabléto a tax motivated transactigoursuant to Treas. Reg. § 301.6€&21,
A-5. SeePrati lll, 603F.3d at 1308.This argumentvas described a$nherently a dispute over
the proper characterization of the partnershisactios’ over which tle United $ates Court
of Federal Claimsloes not have jurisdictionld. In addition,our appellatecourtheld that ary
argument based on the fact that the FormB{&D) settlement agreementgidiot include any
determinationas to the nature of the partnershipginsaction was barred by26 U.S.C.§
7422(h) t]lo the extent [plaintiffs]are disputing the finding that those transactions were tax
motivated.” Id.

1 The United States Court of Appeals for the Federal Ciradidressedhreeadditional
argumers in Keenerll. First, the Court analyzed whether plaintiffshould be allowed to
challenge the penalty interest assessmieetause it is an “affected itenmot subject to 26
U.S.C. § 7422(h)’s jurisdictional barSeeKeener I| 551 F.3d at 1366. The appellate court
rejected this argument, holding that 26 U.S.C. § 742Bér} refund claimsattributable to
partnership itemg,e., not just to partnershipeins and the plaintiffshad “only challenge[d] a
partnershidevel component of this affected itemSeeid. at 136667. Inaddition, he appellate
court rejected the “oblique[]” suggestion thKeenerll was the same as a case in whigh
partnershidevel determination was made, instead holding ttltee FPAAs disallowed the
deductions orsham transactiogrounds andhe taxpayersiad conceded that the FPAAs were
not altered by the Form 8#®(AD) settlements.See id at 1367. Finally, the appellate aurt
rejected the argument thétwas impossible to determine whether the underpayments were
attributabe to a tax motivated transaction given thia¢ FPAAs statedeveral grounds for
disallowance.Id. After observing that it only “assum[edit would have jurisdiction overthis
argumentthe Court opined that it would be &quitable” if penalty interest were to beposed
“when a deduction is disallowed because the partnerships’ transactions weratitated,” but
not imposed “when that deduction is also disallowable on other inseparable grolainds.”
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b. The United States Court Of Federal ClaimsDoes Not Have
Jurisdiction Over The Remaining ClaimsIn The December 28,
2011 Complaint.

In this casePlaintiffs attempt to distinguisRrati [Il andKeener Ilby assering that these
casesarenotcontrollingprecedent The court rejects this argument.

The statute of limitations claim in this case is #@ne as those Prati Ill andKeener I
NeverthelessPlaintiffs assert thahe taxpayersn Keener Iimadethreeconcessionghat arenot
in the record ofthis case Two of the “concessions”in Keenerll were that the statute of
limitations claim“mugt be taken into accouribr the partnership’s taxable yeaahdis “more
appropriately determined at the partnership l&védeener I| 551 F.3d at 13683. The court
does not consider these contentions to be admissfdastin the usual context ditigation, but
simply part ofthe Keenerplaintiffs’ interpretation of the Internal Reven@odeés definition of
“partnership item.” Seeid. Therefore, adjdication of that issue is foreclosedsthe IRS
regulation’s definitionof “partnership iterh has beerheld to be permissibldy our appellate
court. Seeid. at 1363 The other nominal toncessiohin Keener llwas that tlose plaintiffs
“d[id] not dispute” that thdRS regulation includedtatuteof limitations considerationsvithin
the definition of “partnership item.”ld. at 1362. The court agrees witeener | however that
the statute of limitations clainmin this case“involves a partnership item, preventing those
arguments from being considered her&&ener | 76 Fed. Cl. at 46&eealso Weinerv. United
States 389 F.3d 152, 157 (5th Cir. 2004) (“[T]he treasury regulations have implicitly included
the statute of limitations determination within the definition of ‘partnership itentf’Xeener
II, 551 F.3d at 1363 (observirigat“legions] of other courts . . have found that this limitations
claim cannot be raised in a parthevel proceediny (internal quotation marks omittgd
Indeed, Plaintiffdhave not presented ywargument as tavhy their statute of limitations claim is
not subsumed by the IRS regulation’s definitadripartnership iteni

In this case, Plaintiffs’effort to distinguish tkir penalty interest claimalso faik.
Plaintiffs arguethat Prati 11l and Keener Il requirethe court to determine that the multiple
groundsfor disallowanceecited in the FPAA are inseparable frahe sham transaction finding.
There is no support whatsoever for Plaintiffs’ contention thede cases requir¢he court to
makesuch afinding. Plaintiffs rely onthe use of the word “inseparabl@i Keener lldictathat
only assumedurisdictionarguendo SeeKeener 1| 551 F.3d at 13G%ee alsdAlpha |, 89 Fed.

Cl. at 38-59 haracterizing theommentin Keener llasdictum) Moreover asPrati Il stated

“the IRS’s inclusion of additional grounds for disallowance of [the plaintitisfluction d[oes]
not somehow undermine its determination that the transactions at issue were taxethbdtiva
Prati Ill, 603at 1306(summarizing the holdingh Keener 1); see alsd&Schel) 589 F.3d at 1384
(“[T]hat the FPAAs listed ‘sham transaction’ as one of several grounds $ailaiving
partnership deductions does not, as the Taxpayers suggest, render the FPAAs lesgecbnclus
(citing Keener 1| 551 F.3d at 1365 Therefore Plaintiffs’ inseparability agumentis nothing
more than aestatemenbdf an argumentejectedin Prati 11l thatthe “underpayments were not
‘solely attributable’ to tasmotivated transactions.Prati Ill, 603at 1308. As such Plaintiffs’
inseparability argumentis “inherently a dispute over the proper characterization of the
partnershifis] transactions[Jthat. . .is barred by section 7422(lilom being litigated in [a
partnerlevel] refund action before the Court of FedetZdhims” 1d.
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Finally, Plaintiffs devote the majority afheir briefto arguing that theourt should apply
a res judicatabased analysigdiscussedoy the United States Court of Appeals for thRé&th
Circuit in Duffie, and rulethat Plaintiffsarenot bound by the prior Tax Court proceedifighere
are two dispositivereasons whythe courtneednot applythe doctrine ofres judicata First,
Duffie is not bindingprecedentPrati 1ll and Keener llare!? Second Plaintiffs’ Form 870
P(AD) Settlemeh Agreemengoverns howpartnership items will be treateegardingPlaintiffs’
tax liability, not the Tax CourStipulated Decision See26 U.S.C. § 6224(c)(1) (“A settlement
agreement between the Secretary or the Attorney General . . . and 1 or mioeesparta
partnership with respect to the determination of partnership items for amgngaip taxable
year shall (except as otherwipeovided in such agreement) be binding on all parties to such
agreement with respect to the determination of partnership items for suchrghaptriaxable
year.”); see alsdSchell 589 F.3d at 1382 (“When a partner chooses to settle his individual tax
liability with the IRS, that partner would no longer participate in the partnerskig le
proceeding, and instead would be bound by the terms of his settlement agreenterfaty,
Plaintiffs’ Form 870P(AD) states that “the treatment of partnership iteimder this agreement
will not be reopened in the absence of fraud, malfeasance, or misrepresesftédicin and no
claim for refund or credit based on any change in the treatment of partnershimigrbe filed
or prosecuted.” Pl. Resp. Ex. 5 at Stherefore whetherPlaintiffs should beboundby the Tax
Court action is irrelevant tihe “partnership itemtleterminaibns made as to their tax liability

12 plaintiffs’ argument that, “becauses judicatawas either not argued or ignored in
Keener[ll] and Prati [lll], those decisions are not precedent to be followed in this subsequent
case in whichres judicata]is raised],” also is without meritSeePl. Resp. at 28citing Nat'l
Cable TelevisionAss'n 937 F.2d at 1581). The proposition set forthNational Cable
Televisionis simply that, “[w]hen amssueis not argued or is ignored in a decision, such decision
is not precedent to be followed in a subsequent case in whidsstearises.” Nat’l Cable
TelevisionAssn, 937 F.2d at 1581 (emphasis added). In this case, the United States Court of
Appeals for tle Federal Circuit has squarely addressed the issues presented. Where our appellate
court announces a rule that decides a case, the court is not at liberty to digragarecedent.

As for Plaintiffs’ reliance onHenderson Tohono O’Odham and Jade Tradingas
“significant changes in the law sinBeati [I], [1l], and evenl|l ] were briefed and/or issued” (PI.
Resp. at 12), those decisions were only argued to apply in this case through Plaintiff€gropos
res judicataanalysis, and do not, on their own, require the court to examine their effecatbn
[l andKeener Il

13 For thesame reasons, the Behrens Affidavit attesting to Mr. Behrens’ intent when
entering into theStipulatedDecision in the Tax Court case is irrelevasto thelegal efect of
thePlaintiffs’ Settlement Agreement with the IRS.
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V. CONCLUSION.

For the foregoing reass,the Governmens September 23, 201Motion To Dismissthe
statute of limitations (Compl. 1 12B) and penalty interest clasn(Compl. 1 12.CE),
pursuant to RCFC 12(b)(1is granted. Accordingly, the Clerk of the Court is directed to enter
final judgment dismissingthe December 28, 200Complaint for lack of subject matter

jurisdiction
IT 1S SO ORDERED.

s/ Susan Braden
SUSAN G. BRADEN
Judge
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