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ALLEGRA, Judge:

Pending before the court, in this tribal trust case, are two motions for partialasym
judgment under RCFC 56, raising important issues regarding the reach of thsjaasdiction
under the Indian Tucker Act, 28 U.S.C. § 1505.

l.
A brief recitation of the underlying facts sets the context for this decision

In this case, the Jicarillapache Nation (Jicarilla, the Nation, or plaintiff) seeks an
accounting and to recover for monetary loss and damages relating to the goverbhreanh of
fiduciary duties in allegedly mismanaging the Nation’s trust assets anrduthds. Plaintiff,
inter alia, avers that defendant failed to maximize returns on its trust funds. For trial mrpose
the court has broken this case into several phases, the first of which involves tltk allege
mismanagement of plaintiff's trust funds for the period from February 22, 1974, through
September 30, 1992. Among the claims of mismanagement that plaintiff makes apeodhis
are that the United States breached its fiduciary obligations by: (i) failing tohgoNation’s
trust funds with those of other tribes for investment purposes (the pooling claim); and
(i) immediately removing funds from the Nation’s trust fund to cover a disburserneck,
thereby creating a lag between when such funds were removed aheéthkevas negotiated,
during which time no income was earned on the subject funds (the disbursement lag claim).
Through its experts, plaintiff has developed investment models that calculayptiledtical
earnings associated with these claims. Via that model, plaintiff estimates thlastii ®rms
“2011” dollars, it is owed approximately $90 million on its pooling claim, and $810,789.90 on
its disbursement lag claim.

On March 18, 2011, and May 20, 2011, defendant filed motions for partial summary
judgment on plaintiff's pooling and disbursent lag claims, respectively. Defendant’s
argument in both motions is essentially the same: it asserts that the United Statdsnzaged
its sovereign immunity as to these claims. In response, plaintdf,alia, filed a crossmotion
for partialsummary judgment as to the disbursement lag claim. After the briefing on these
motions was completed, the court, on July 22, 2011, conducted oral argument on the motions.
Following that argument, the parties filed supplemental memoranda on August 12, 2011.

Summary judgment is appropriate when there is no genuine dispute as to amgl mater
fact and the moving party is entitled to judgment as a matter of$@s8RCFC 56;Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 247-48 (1986). Disputes over facts that are not outcome-
determinative will not preclude the entry of summary judgméhtat 248. However, summary
judgment will not be granted if “the dispute about a material fact is ‘genuingistligthe
evidence is such that a reasonablefftof fact] could return a verdict for the nonmoving party.”



Id.; see also Matsushita Elec. Indus. Co. v. Zenith Radio Cérp.U.S. 574, 587 (1986);
Becho, Inc. v. United State$7 Fed. Cl. 595, 599 (2000).

When making a summary judgment determination, the court is not to weigh the evidence,
but to “determine whether there is a genuine issue for triahderson477 U.S. at 24%ee also
Agosto v. Immigration & Naturalization Ser436 U.S. 748, 756 (1978 [trial] court
generally cannot grant summary judgment based on its assessment adithigtgef the
evidence presented’m. Ins. Co. v. United Stated2 Fed. Cl. 151, 154 (2004). The court must
determine whether the evidence presents a disagnet sufficient to require fact finding, or,
conversely, is so ongided that one party must prevail as a matter of landerson477 U.S. at
250-52;seealso Ricci v. DeStefand29 S. Ct. 2658, 2677 (2009) (“Where the record taken as a
whole could not lead a rational trier of fact to find for the nonmoving party, there enong
issue for trial.” (quotingMatsushita475 U.S. at 587)). Where there is a genuine dispute, all
facts must be construed, and all inferences drawn from the evidencbanwisived, in the light
most favorable to the party opposing the motibtatsushita475 U.S. at 587-88 (citingnited
States v. Diebold, Inc369 U.S. 654, 655 (1962pee also Stovall v. United Stgtéd Fed. CI.

336, 344 (2010)..P. Consulting Grp., Inc. v. United Statéé Fed. Cl. 238, 240 (2005).

A.

“It is axiomatic that the United States may not be sued without its consent and that the
existence of consent is a prerequisite for jurisdictiddriited States v. Mitchei63 U.S. 206,
212 (1983) itchell II). The Nation asserts federal subjettter jurisdiction under the Indian
Tucker Act (as it is colloquially known), 28 U.S.C. 8§ 1505. That Act provides:

The United States Court of Federal Claims shall have jurisdiction of any claim
against the United States accruing after August 13, 1946, in favor of any tribe . . .
whenever such claim is one arising under the Constitution, laws or treaties of the
United States, or Executive orders of the President, or is one which otherwise
would becognizable in the Court of Federal Claims if the claimant were not an
Indian tribe, band, or group.

28 U.S.C. § 1505. The reference in this provision to “which otherwise would be cognizable in
the Court of Federal Claims” incorporates the Tucker Act)ZBC. § 1491. The latter

provision, in turn, grants this court “jurisdiction to render judgment upon any clainmsatjze
United States founded either upon the Constitution, or any Act of Congress or aayioagifl

an executive department, or upon any express or implied contract with the Uniésd. Stat

28 U.S.C. § 1491(a)(1). “If a claim falls within the terms of the [Indian] Tucker Awg,”

Supreme Court has held, “the United States has presumptively consented thigcitell 11,

463 U.S. at 216see also United States v. Navajo Natisd7 U.S. 488, 503 (2003N&vajo );
Gregory C. Sisk, “Yesterday and Today: Of Indians, Breach of Trust, Money, anci§aver
Immunity,” 39 Tulsa L. Rev. 313, 3167 (2003) (hereinafter “Sisk”).



Like the Tucker Act, the Indian Tucker Act “is not itself a source of substaighits.t
Navajo | 537 U.S. at 503%ee also Mitchell [1463 U.S. at 216. Accordingly, to state a claim
under the Act, “a tribal plaintiff must invoke a righdseating soure of substantive law that ‘can
fairly be interpreted as mandating compensation by the Federal Goveromgatiages
sustained.” Navajo | 537 U.S. at 503 (quotingitchell 1l, 463 U.S. at 218). INavajo |
Justice Ginsburg, writing on behalf of theu®its majority, bifurcated this analysis into two
discrete steps. “To state a claim cognizable under the Indian Tucker Act,'sslherdite, “a
tribe must identify a substantive source of law that establishes spetifitafiy or other duties,
and alleg that the Government has failed faithfully to perform those dutidavajo | 537 U.S.
at 506 (citingMitchell 11, 463 U.S. at 216-17). “If that threshold is passed,” she further opined,
“the court must then determine whether the relevant source sthstilve law” is money
mandating.ld. In this regard, the opinion went on to explain that “[a]though ‘the undisputed
existence of a general trust relationship between the United States anddhepbuple’ can
‘reinforc[e]’ the conclusion that the relevant statute or regulation imposesdfigututies, that
relationship alone is insufficient to support jurisdiction under the Indian Tucker Netvajo |
537 U.S. at 506 (quotinglitchell I, 463 U.S. at 225). Rather, “the analysis must train on
specfic rights-creating or dutymposing statutory or regulatory prescriptions,” albeit
prescriptions that “need not . . . expressly provide for money damages” as “the ktyadfbi
such damages may be inferredNavajo | 537 U.S. at 506ee also Unitedt&tes v. Jicarilla
Apache Nation131 S. Ct. 2313, 2325 (2011)nited States v. Navajo Natioi?9 S. Ct. 1547,
1551-52, 1558 (2009Navajo lI).

Seizing on the Supreme Court’s reference to “specific riglesting or dutymposing
statutory . . . prescriptionsNavajo | 537 U.S. at 506, defendant asseverates that plaintiff's
pooling and disbursement lag claims are deficient because they are not basedulpsteméise
source of law that establishes fiduciary or other duties. As such, accordirfigridaid, this
court lacks jurisdiction over these claims. Not so, argues plaintiff (and, asgodleg claim,
theamici), asserting that various Federal statutes and regulations establisarfichdigations
that underlie the claims in question.

B.

The United States’ trust relationship with American Indian tribes includpscirum of
obligations and responsibilities. While the general trust relationship betweebmited States
and Indian tribes “reinforce[es]” the United States’ fiding obligationssee Navajd, 537 U.S.
at 506, the United States’ “specific fiduciary or other duties” to a triberdeterthe precise
consequences which flow from the United States’ legal responsibilites.

As noted, this phase of the litigatibetween the United States and the Jicarilla involves
the United States’ accounting, management, and investment of the Jicauafsimids from
1972 to 199Z. Those claims principally arise under 25 U.S.C. §§ 161 (“Deposit in Treasury of

2 “The system of trusteeship and Federal management of Indian funds is deeljimoot
Indian-U.S. history.” Misplaced Trust: The Bureau of Indian Affdilssmanagement of the
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trust funds”), 161a (“Trust funds in trust in Treasury Department; investmergdogt8ry of the
Treasury”), 162a (“Deposit of tribal funds in banks; . . . investments”), and, to adasset, the
American Indian Trust Fund Management Reform Act of 1994, 25 U.S.C. 8&166( (the
1994 Trust Fund Act), which recognizes and codifies the existing trust relagiondiese
statutes expressly refer to the United States as “trustee of the vari@umsttiimks,”id. § 161,
and to the accounts at issue as “tribastifunds,’seg e.g, id. 8 162a. They confer control and
discretion upon the United States with respect to the management and investmenirafshe f
Thus, section 161 requires the United States to deposit in the Treasury and payointeuebt
funds when “the best interests of the Indians will be promoted by such deposits.ah lie
investments.” And, section 162a acknowledges “[t]rust responsibilities of thet&gaf the
Interior,” stating that they “shall include (but are not limited topvding “adequate systems
for accounting for and reporting trust fund balancedd.”§ 162a(d)see alsdMisplaced Trust,
supra at 67 (discussing these statutes).

These statutory “prescription[s] . . . bear[] the hallmarks of a ‘conventiahaidiry
relationship.” Navajoll, 129 S. Ct. at 1558 (quotirignited States v. White Mountain Apache
Tribe, 537 U.S. 465, 473 (2003)). They vest the United States with management control over the
trust funds, discretion with respect to their investment, and detailed respoesiliditiccount to
the tribal beneficiariesSee also White Mountain Apac¢l87 U.S. at 480 (the statute “expressly
and without qualification employs a term of art (‘trust’) commonly understood td eertiain
fiduciary obligations, and ‘invests the United States with discretionary ayttmmake direct
use of portions of the trust corpus™) (citation and alteration omitted) (Ginsbumpncurring).

As stated somewhat differently by the Supreme Couvtitahell II, these statutes give the
Secretary of the Interior “authority to invest tribal . . . funds held in trust in banks, borets, not
or other public debt obligations of the United Séafeleemed advisable and for the best interest
of the Indians.” 463 U.S. at 223 n.24 (citing 25 U.S.C. § 1&2a).

Indian Trust Fund, H.R. Rep. No. 102-499, at 6 (19®B3placed Trust) The United States
first adopted the policy of holding tribal funds in trust in 18&1{.

3 Congress further addressed the United Statirsinistration étribal and individual
Indian trust funds in the 1994 Trust Fund A8kePub. L. No. 103-412, 108 Stat. 4239 (codified
at 25 U.S.C. 88 161a(b), 162a, 408tLseq). In that Act, Congress acknowledged both the
existence and the fiduciary nature of the United St&ttastoryresponsibilities and sought to
address serious deficiencies in the government’s management of IndiaorndssiSee e.g,
H.R. Rep. No. 103-778, at 8 (1994); Misplaced Traigpra at 28. Indeed, the 1994 Trust Fund
Act described its provisions as a “ recognition’tlud existing trust responsibility with respect to
tribal and individual Indian trust fundsSee1994 Trust Fund Act, 108 Stat at 4240
(capitalization omitted; emphasis suppliett)provided that “[tlhe Secretary shall account for
the daily and annual balance of all funds held in trust” for a tribe or andaodl Indian “which
are deposited or invested pursuant to [25 U.S.C. § 162a].” 25 U.S.C. § 40t fi(gher
required the Secretary to conduct an “annual audit” of all funds held in trust for the béaefi
tribe or individual Indian “which are deposited or invested pursuant to section 1628.”
4011(c). The 994 Trust Fund Act also amended 25 U.S.C. § 162a, adding a subsection (d),
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The Court of Claims examined this network of statut€shayenneArapaho Tribes of
Indians of Oklahoma v. United Stat&4.2 F.2d 1390 (Ct. Cl. 1975). In that consolidated case,
several Tribes alleged that “defendant breached its fiduciary duties in the cknatdfg funds
by not making the funds productive (by not investing moneys ready for investment@bg als
delay in making funds available for investment), by not maximizing the prodyaivitinds,
and by using the funds to its own benefit and to the detriment of thetrilsesit 1392. In
laying a foundation for considering these claims, this court’s predecessovexbdat “[w]hen
Congress, in the exercise of its power over the Indians, determined bg ataduiy treaty to
hold funds due the tribes in trust rather than immediately distributing them tadibad, it also
developed a series of investment policies for those funds &t 1393. The court noted that its
focus was on the statutes embodying those policies, as the plaintiffs wetaimag that
“Congress breached its trust duties under the Constitution or treaties,” butmatHéne Bureau
of IndianAffairs has not properly used the tools Congress provided in order to meet the
Government’s fiduciary obligation.td. The court proceeded to review the statutory investment
scheme, tracing the history and language of statutes like 25 U.S.C. 88 161a, 161b, and 162a back
into the 1880s.ld. Based on its review of this history and the statutory language, the court
concluded that “[t]he fiduciary duty which the United States undertook with respéesm® t
funds includes the ‘obligation to maximize the trust income by prudent investmeialiyigathat
“[t]his is the general law governing the Government’s duty and responsibiverd the Indian
funds involved in this case.” 512 F.2d at 1394 (qudBlamnkenship v. Boy)&29 F. Supp.

1089, 1096 (D.D.C. 1IAL)).

CheyennéArapahorecognizes that the Indian Tucker Act combined with the investment
statutes- 25 U.S.C. 88 161a, 161b and 162a — provide jurisdiction over claims predicated upon
the assertion that defendant has not maximized the income of a tribal trust byt prude
investment This holding was cited, with approval, in the 1992 Congressional report, Misplaced

which specified that the Secretary of the Inteésidproper discharge of the trust responsibilities
of the United States shall include (but are not limited to)” a series of acuguatiditing,
managementand discloske obligations with respect talial and individual Indian trust funds.
See id § 162a(d).

* See also Osage Tribe of Indians of Okla. v. Unitett§ta2 Fed. Cl. 629, 668 (2006)
(“The Court of Claims has addressed the statutory obligations under 25 U.S.C. 88 161a, 161b,
and 162a on a number of occasions and has uniformly held the United States responsible for
investing Indian trust funds in the highest yielding investment vehicles aesditatiie funds in
qguestion’); id. (“The requirement to invest Indian trust funds in the highest yielding investment
available is a legal requirement mandated by the applicable stah#es 25 U.S.C. 8§ 161a
and 162a — and not solely a prudential one.”). If more were needed to support this conclusion,
one might look to the Bureau of Indian Affairs Manual, as in effect for the yearsestion.
The Manual listed, in detail, the types of investments that could be made of “[flunds trelst i
for the benefit of the tribes,” and described the policy guiding those investasetsslecting
securities that will yield the best possible return.” Bureau of Indianraffeinancial
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Trust,supra that forms part of the legislative history for the 1994 Trust Fund 8ee Cobell v.
Norton 392 F.3d 461, 464 (D.C. Cir. 2004) (noting that “[iln 1994 Congress moved from [the
report’s] findings to legislation”). Quoting from the opinion, the report iterated:

Apart from the duty to account, the Federal Government has a fiduciary duty to
“maximize the trust income by prudent investment,” and the burden to justify less
than a maximum return. This responsibility requires the Government to stay well
informed about the rates of return and investment opportunities and to
intelligently choose from among authorized investment opportunities to obtain the
highest rate of return to make the trust funds productive.

Misplaced Trustsupra at 6 (quotingCheyenne-Arapah®12 F.2d at 1394).Despite
Congress’ reliance on this statement, defendant claim€hetennéArapahowas wrongly
decided because it employs a common law trust analysis that has been overrubed iBcent
Supreme Court cases suchMitchell I, Navajo | and the recent decision in this very case,
United States v. Jicarilla Apache Natjd81 S. Ct. 2313. But, there are a number of holes in
this argument.

For one thing, defendant presumes that this court can disregard otherwise bnedihg ci
precedent based on the mere belief that a prior decision of the Court of Claindei@l Eércuit
is inconsistent wittthe rationale of a subsequent Supreme Court prec@deme. Federal
Circuit, however, seems to have a more restrictive viestas€ aecisis as illustrated by its
decision inEl-Shifa Pharmaceutical Industries Co. v. United Sta®3&8 F.3d 1346 (Fed. Cir.
2004),cert. denied545 U.S. 1139 (2005). In that case, the Federal Circuit was faced with a
scenario essentially identical to thesented here the United States urged it to overrule

Management Accounting Procedures Handbook, 42 BIAM Supplement No. 3. 11.A, 11.D. (June
5, 1972).

®> At a later point, the same report provides that —

The challenge for the Bureau is to provide competent and reliable trust services.
To fulfill these important obligations it is necess#oythe agency to fully

understand both its fiduciary duties and the financial marketplace. Stated simply
these fundamental assignments are: To accurately account to the beneficiary; to
make accounts productive for the beneficiaries; and to maximizeugiencome
through prudent investment. To successfully perform these tasks, the Bureau of
Indian Affairs, as any fiduciary, must conduct itself as a sophisticatestorya

smart shopper, and a highly diligent and resourceful manner.

Misplaced Trustsupra at 8.

® In'S. Corp. v. United State890 F.2d 1368, 1369 (Fe@ir. 1982) en banc), the
Federal Circuit adopted the precedent of the Court of Claims as its own.
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Turney v. United Stated15 F. Supp. 457 (Ct. CI. 1953), on the basis of the Supreme Court’s
intervening decision ikUnited States v. Verdugo-Urquidet®4 U.S. 259 (1990). Whilkurney

had applied the Fifth Amendment to an alien claiming a takings in a foreign land, 1dpFas
464,Verdugo-Urquidezonstrued prior Supreme Court cases as having “rejected the claim that
aliens are entitled to Fifth Amendment rights outside the sovereigngoitthe United

States.” 494 U.S. at 269. Although it could not reconcile these holdings, the pah&hifia
refused to declar€urneyno longer the law, stating, “[w]e cannot simply overrule therpey
decision, even if we were persuaded . . . that it is appropriate; to overrule a preibedemntrt

must rule en banc.”El-Shifg 378 F.3d at 1352 (quotir@eorge E. Warren Corp. v. United
States341 F.3d 1348, 1351 (Fed. Cir. 2003rt. denied543 U.S. 808 (2004)).

While EI-Shifais perhaps the Federal Circuit decision that most closely parallels this
case, it is, by no means, an isolated precedent. The Federal Circuit, in fattehagven
similar admonitions regarding the binding nature of its decisiobsgic and common sense
suggest that if a panel of that court lacks the authority to overrule a priait decision, then
this court also must lack that authority. To conclude otherwise would be folly. Orstk@ba
this line ofauthority, and, particularlgl-Shifg this court declines defendant’s invitation to
“underrule” the Court of Claims’ decision @heyennéArapaha See generallyConsol. Edison
Co. of N.Y., Inc. v. U.S. Dep't of Eney@#t7 F.3d 1378, 1386 (Fed. Cir. 2001) (Plager, J.,
concurring).

Even ifEl Shifaleaves some wiggle room for this court to consider whé&theyenne
Arapahohas been undermined by subsequent precédeeatessential premise for defendant’s

" See Atamirzayeva v. United Stats®4 F.3d 1320, 1327 (Fed. Cir. 2008%d Nat'l
Mortgage Ass’n v. United State¥69 F.3d 968, 972 (Fed. Cir. 200Bgrclay v. United States
443 F.3d 1368, 1373 (Fed. Cir. 20063rt. denied549 U.S. 1209 (2007) (“Panels of this court
are bound by previous precedential decisions until overturned by the Supreme Court or by this
courten banc.”) Medimmune, Inc. v. Genentech, |M27 F.3d 958, 963 n.2 (Fed. Cir. 2005),
rev'd on other grounds549 U.S. 118 (2007%acco v. Dep’t of Justic817 F.3d 1384, 1386
(Fed. Cir. 2003) (“A panel of this court is bound by prior precedential decisions uniceatd
overturned en banc.”"Newell Cos. v. Kenney Mfg. C864 F.2d 757, 765 (Fed. Cir. 1988@rt.
denied 493 U.S. 814 (1989Kimberly-Clark Corp. v. Fort Howard Paper Co/72 F.2d 860,
863 (Fed. Cir. 1985%kee alsd3 Charles Alan Wright, Arthur R. Miller, Edward H. Coopetr,
al., Fed. Prac. & Proc. § 3506 (3d ed. 2010).

8 In one decision cited by defendant, the Federal Circuit suggested that ttse rule i
different if a Supreme Court decision is “directly at odds” with an earliéefae Circuit
precedent.Doe v. United State872 F. 3d 1347, 1356-57 (Fed, Cir. 2004). But, even assuming
that this case can be reconciled with the dozen or so precedents cited above, theaoceums
described irDoeis not the case here. In arguing that this court may disregard prior precedent,
defendant also quotes frofiexas American OfCorp. v. United States Department of Eneryy
F.3d 1557, 1561 (Fed. Cir. 1995) (en banc), seemingly ignoring that the statements it invokes
were made by aan banacourt describing its own authority to overrule prior precedents. That
decision, therefore, is inapposite.
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argument-that CheyenneArapahois at odds with intervening Supreme Court decisioiss —

simply wrong. In fact, in many ways, the reasoning employed by the Coudinfsdn
CheyennéArapahopresaged the analysis later prescribed by the Supreme Court. Thus, as would
later be dictated biavajo | the Court of Claims initially focused on the network of statutory
provisions dealing with the investment of tribal funde~the most part, the same statutes at
issue heré. Cheyennéirapahq 512 F.2d at 1392-94. Examining the language and history of
those statutes, the court found that they collectively imposed a fiduciary dirty oimited

States to make prudent investmerits.at 1394. The court went on to flestt this skeletal

duty in holding that defendant whable to the plaintiffs for the difference between what had
been earned on the funds and the maximum the funds could have legally and practicallif earne
properly investedld. at 1396. Toward this end, the CooftClaims outlined a series of
goverment obligations that stemmed from that datyne of which werégemized in the

statutes’ As would later be dictated by the Supreme Court, the court thus used common law
principles not to establish the fiduciary obligations, but rather “to inform fitsfpretation of
statutes and to determine the scope of liability that Congress has impdeadifla, 131 S. Ct.

at 2325;see also White Mountain Apacti87 U.S. at 475-76; Sis&uprg at 339 (“In the case

of a Native American claimant, where thevgmmment has assumed pervasive control over

Indian assets, the trust doctrine unavoidably overlays and infuses the legsisaialy

Reinforcing the view thaCheyennéArapahowas correctly decided are the striking
similarities among that cagéjtchell Il andWhite Mountain Apacheln Mitchell Il, the
Supreme Court focused on a statute which mandated that sales of timber from Ursdizmdis

® To be sure, there is not a perfect overlap between the statutes disci@isegeinne
Arapahoand those discussed here. THCiseyennéirapahodiscusses 25 U.S.C. § 161b, a
statute that plaintiff does not invoke, while plaintiff invokes 25 U.S.C. § 161, a statute that
CheyennéArapahodoes not discuss. In the court’s view, these differences have minimal impact,
as it is this group of statutes that collectively establishes the investment oblifetionghich
the fiduciary duties at $a1e spring.

19" Accordingly, the court i€heyennérapahofound, inter alia, that defendant: (i) was
obliged to consider specific public-debt obligations of the United States andisscurit
guaranteed by the United States that had specifically beeh disteligibé investments by the
Associate 8licitor of the Interior Department; (ii) could not deflect liability based upon “its
policy of consulting the Indians before investing and the plaintiffs’ failuregpand to its
request for advice,” but instead was “duty bound to make the maximum productive investment
unless and until specifically told not to do so by a tribe and until defendant also made an
independent judgment that the tribe’s request was in its own best intergslidild, as to
funds held in the Treasury, be held “to a strict standard of fiduciary duigligible investments
were available at higher, yields, defendant will be liable to plairioffthe difference between
what interest defendant paid for the funds and the maximum the funds could havealegjally
practically earned if properly invested outsidand (iv) was liable fomcome lost as tearious
funds that could have been invested at more productive returns during various peridds at sui
512 F.2d at 1395-96.



be based upon the Secretary’s consideration of “the needs and best interestsdidinh@aner
and his heirs” and that proceeds from such sales be paid to owners “or disposed of for thei
benefit.” Mitchell I, 463 U.S. at 224 (citing 25 U.S.C. § 406(a)). And from this statute and the
control it afforded to the Secretary, the Supreme Court deduced that this couriduactijpm
over the tribal damage claims not only for breaches of fiduciary duties thadiaely sprang
from the statute, such as the failure to obtain a fair market value for tinidebst also for
breaches of obligations that seentynigad no direct tie to the statutory language. Among the
latter were the government’s: (i) failure to manage timber on a sustgglddasis; (ii) failure

to develop a proper system of roads and easements for timber operations; {iopnexfac
improper charges from allottees for maintenance of roads; and (iv) exaction of excessive
administrative fees from the allottees. 463 U.S. at 2101228.

A generation later, ilVhite Mountain Apach¢he Supreme Court heavily relied on
Mitchell Il in again finding that the United States had a fiduciary obligation to perform duties
that were not specifically described by a statute. The Court there prediea®edstence of a
fiduciary relationship on a 1960 statute that stated that the “former ForhAp&litary
Reservation’ would be ‘held by the United States in trust for the White MountachAfaibe,
subject to the right of the Secretary of the Interior to use any part of thaddnmprovements
for administrative or school purposes for as long as they are needed for the Jugse).S.
at 469 (quoting Act of March 8, 1960, Pub. L. No. 86-392, 74 Stat. 8). From this statute, the
Court made a “fair inference” that the United States was required to maintatorssetve the
buildings on the reservation. The Court so held even while readily admitting thA®6heAct

1 Notably, the dissenters Mitchell Il took the majority to task for not requiriggeater
evidence of congressional intent to authorize a suit for money damages. In tlisJegice
Powell, writing on behalf of the dissenters, stated —

The Court does notand clearly cannoet contendhat any of the statutes

standing alone reflects the necessary legislative authorization of aekmag
remedy. None of the statutes contains any “provisionthat expressly makes

the United States liable” for iedleged mismanagement of Indian forest resources
and their proceeds or grants a right of action “with specificifyestan 424 U.S.,

at 399, 400, 96 S.Ct., at 954. Indeed, nothing in the tisdles statutes, 25

U.S.C. 88 406, 407, 466, the road anghtiof-way statutes, 88 318a, 323- 325,

the interest statute, 8 162a, addresses in any respect the institution of damages
actions against the United Staté¢or is there any indication in the legislative
history of the statutes that Congress intended to consent to damages actions for
mismanagement of Indian assets by enacting these provisions. The Court does
not suggest otherwise.

463 U.S. at 230 (Powell, J., dissenting). Of course, it is telling that the argumenistic J
Powell criticized the majority for rejecting is essentially the same argumengefieaddnt makes
here.
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does nlgt .. . expressly subject the Government to duties of management and conselgation.”
at 475

More importantly, in reaching the latter conclusion,\tfete Mountan ApacheCourt
thoroughly repudiated defendant’s cramped view of its fiduciary obligations. As redduynte
the Supreme Court, defendant had contended below “that jurisdiction was lacking . . . because no
statute or regulation cited by the Tribe couldljabe read as imposing a legal obligation on the
Government to maintain or restore the trust property, let alone authorizing cenue fisr
breach.”Id. at 470;seeWhite Mountain Apache Tribe v. United Stats Fed. Cl. 20, 27-28
(1999)). Persuaded by this argument, this court dismissed the complaint for lackdaodtjon,
finding that “[a]lthough the cited statutes and regulations may give thergneat complete
control over the Fort Apache site, they do not require that the government nten&get t
Apache site for the purpose of protecting the tribe’s financial interelstsdt 28. The Federal
Circuit, however, reversed, rebuffing defendant’s argument thaititobell cases, read
together, impose a fiduciary obligation only when the pertinent statute . . . . gribatinust
relationship also directs the United States to manage the trust corpus fandfiedie¢he
beneficiaries, i.e., the Native AmericandVhiteMountain Apache Tribe v. United Stgt@49
F.3d 1364, 1375 (Fed. Cir. 2001). Once this duty was found, the Federal Circuit held, a court
could look to the common law of trusts “for assistance in defining the nature of thatiohliga
Id. at 1377. After granting certiorari, 535 U.S. 1016 (2002), the Supreme Court affirmed.

In so holding, the Supreme Court, like the Federal Circuit before it, rejectedidefs
banner defense — akin to the aneffers here: “that no intent to provide a damageseay is
fairly inferable, for the reason that ‘[t]here is not a word in the 1960 Act — the onlyastitbst
source of law on which the Tribe relieshat suggests the existence of such a mandaiétite
Mountain Apachgb37 U.S. at 476-77 (quoting Brief for the United States 28). The Court made
short shrift of this claim in a passage that bears repeating in its entirety

To the extent that the Government would demand an explicit provision for money
damages to support every claim that might be brought under the Tucker Act, it
would substitute a plain and explicit statement standard for the less demanding
requirement of fair inference that the law was meant to provide a damagey remed
for breach of a duty. To begin with, this would ledéchell Il awrongly

decided case, for one would look in vain for a statute explicitly providing that
inadequate timber management would be compensated through a suit for
damages.But the more fundamental objection to the Government’s position is

12 Again, the dissenters White MountainApachewould have adopted defendant’s
position that the text of the 1960 Act did not create a fiduciary responsibility to maanth
conserve the buildings on the reservati®ee White Mountain Apache37 U.S. at 484
(Thomas, J., dissenting) (“If Congress intended to create a compensahielatistiship
between the United States and Tm#e with respect to the Fortpache poperty, it provided no
indication to this effect in the text of the 1960 Act.”).
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that, if carried tots conclusion, it would read the trust relation out of Indian
Tucker Act analysis; if a specific provision for damages is needed, a trust
obligation and trust law are not. And this likewise would igniditehell I, where

the trust relationship was considered when inferring that the trust obligation was
enforceable by damage3o be sure, the fact of the trust alonditchell | did

not imply a remedy in damages or even the duty claimed, since the Allotment Act
failed to place the United States in a posito discharge the management
responsibility assertedlo find a specific duty, a further source of law was

needed to provide focus for the trust relationship. But once that focus was
provided, general trust law was considered in drawing the inference that Congress
intended damages to remedy a breach of obligation.

Id. at 477;see als®isk,suprg at 336. Summing up, the Court concluded that “[w]hile it is true
that the 1960 Act does not, like the statutes citetMitchell 11], expressly subject the
Government to duties of management and conservation, the fact that the propergdoogupi
the United States is expressly subject to a trust supports a fair inferenae thdigation to
preserve the property improvements was incumbent on the Un#tes &s trustee.” 537 U.S. at
47532 Accordingly, despite the fact that no statute or regulation imposed a dutyore i
maintain the buildings at issue, the Court determined that this court had jurisdicti@abaen
alleging the breach of thduty. Id. at 479

While White Mountain Apachmay be the sockdolager here, it is neither the first nor the
only case to reject defendant’s theory. Prior to the Supreme Court’s decisioouthefC
Claims had repeatedly dismissed the notion that defendant’s fiduciary dutieserspstcifically
enumerated by statut&ee Duncan v. United Stat€67 F.2d 36, 42-43 (Ct. CI. 198tkgrt.
denied 463 U.S. 1228 (1983) (applyiMditchell | while rejecting defendant’s claim that “a

13 Twenty years earlier, iNitchell I, Justice Marshall rejected the notion that the
contours of the government’s trust obligations were mapped solely by statuigugadge,
stating: “[w]here the Federal Government takes on or has control or supervisidnabve
monies or properties, the fiduciary relationship normally exits with respscich monies or
properties (unless Congress has provided otherwise) even though nothing is sasiyexpites
authorizing or underlying statute (or other fundamental document) about a trust futrdisbioa
fiduciary connection.”Mitchell 1l, 463 U.S. at 225 (quotingavajo Tribe of Indians v. United
States 624 F.2d 981, 987 (Ct. Cl. 1980) (internal quotations omitted)).

* In her concurring opinion, Justice Ginsburg indicated that she belieweteha
majority’s opinion was consistent with the analysis prescribéthwajo I 537 U.S. at 479
(Ginsburg, J., concurring). In this regard, she posited that “[t]he dispositive question . . . is
whether the 1960 measure, in placing property in trust and simultaneously providing for the
Government-trustee’s use and occupancy, is fairly interpreted to mandgtensation for the
harm caused by maladministration of the propertg.” Justice Ginsburg answered this question
affirmatively, holding that th&960 Act imposed concrete and substantive obligations on the
United Statesld. at 480-81.
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federal trust must spell out specifically all the trust duties of the Governmiavgjo Tribe

624 F.2d at 988 (“Nor is the court required to find all the fiduciary obligations it magcenfo
within the express terms of an authorizing statute . .*> /And cases decided the wake of

White Mountain Apacheeflect a similar view!® Subsequent decisions of the Supreme Court,
moreover, confirm thawlitchell 1 andWhite Mountain Apacheemain good law. INavajo |
decided the same daya#ite Mountain Apachehe Supreme Court referred to téchell 11
decision as “pathmarking.” 537 U.S. at 503. A half a dozen years laMayajoll, the Court
again relied upon both decisionSavajo Il, 129 S. Ct. at 1552¢e als®isk,supra at 336

(“both Navajo NationandWhite Mountain Apachecho the teaching dflitchell 11”). Most
recently, inJicarilla, the Supreme Court reaffirmed the analysislitthell Il andWhite

Mountain Apache See Jicarilla 131 S. Ct. at 2325 (“we have found that particular ‘statutes and
regulations . . . clearly establish fiduciary obligations of the Government’ in som&)afatng
Mitchell I, 463 U.S. at 226)Vhite Mountain Apach&37 U.S. at 475). The CourtJrcarilla,
moreover, reemphasized that while a Tribe needs to point, at the outset, to a, $pestiic
creating statute, the language of such a statute ultimately does not cabimuiesealiciary
obligations. Jicarilla, 131 S. Ct. at 2325. Rather, the Court concluded, “once federal law
imposes such duties, the common law ‘could play a rolel.” (quotingNavajo I, 129 S. Ct. at
1558). In this regard, it added that “[w]e have looked to common-law principles to inform our
interpretation of statutes and to determine the scope of liability that Cohgiesaposed.’d.
(citing White Mountain Apach&37 U.S. at 4756).*’

Defendant would have this court blithely accept what so many courts havedejdtit
for the breach of a fiduciary duty to be actionable in this court, that duty must tesispéllin

15 The Court of Claims plainly did not think tHditchell | overruledCheyenne-
Arapahoas it relied upon the latter opinion in deciding the remand of théviitshell case.See
Mitchell v. United State$64 F.2d 265, 274 (Ct. Cl. 198Michell | on remandl. Indeed, in
that remand decision, the Court of Claims specifically rejected the notion tbatigsc
decision inUnited States v. Mescalero Apache Tyib&8 F.2d 1309 (Ct. Cl. 197%ert. denied
425 U.S. 911 (1976), had overrulétleyenne-ArapahoMitchell I on remand664 F.2d at 274.
In so concluding, the court noted that “the controlling standards for determininpésesdhe
fiduciary obligations” remained the same in its cases. 664 F.2d at 274 n.17.

16 SeeCobell 392 F.3cat472 (undeWhite MountainApache “once a statutory
obligation is identified, the court may look to common law trust principals to particuthar
obligation”); Sisk,supra at 339 (“In the case of a Native American claimant, where the
government has assumed pervasive control over Indian assets, the trust doctrine higavoida
overlays and infuses the legal analysis.”).

7 Notably, he Federal Circuit has appli@heyennerapahoin several cases following
theMitchell 1l decision. See Short v. United Stajé® F.3d 994, 999 (Fed. Cir. 1995¢e also
Shoshone Indian Tribe of Wind River Reservation v. United SBf43$-.3d 1339, 1353 (Fed.
Cir. 2004),cert. denied544 U.S. 973 (2005) (finding that 25 U.S.C. 88 161a, 161b, and 162a
require defendant to earn interest on trust funds).
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no uncertain terms, in a statute or regulation. But to conclude this, this court would have to
perform a logiedefying feat of legal gymnastics.

That routine would commence with a full jurisprudential gainer — a twisting, backwards
maneuver that would allow the court to ignore casesWkée Mountain ApachandMitchell Il
that have relied upon the common law to map the scope of enforceabiarfidlidies
established by statutes and regulations. The court would then need to vaGlheyenne-
Arapahoand a soaring pyramid of other precedents, all of which have found defendant’s
argument wanting. Next, the court would be called upon to handspring to the conclusion that
Congress’ repeated legislative efforts to ensure the safe investmehabfunds were mostly
for naught — because, if defendant is correct, the provisions enacted werdyanéeral
perspicuous enough to create enforceable duties and, even where specific enough tado so, lef
interstices in which defendant could range freely. Indeed, while eggirgtiieon, defendant
never quite comes to grip with the fact that if the government’s fiduciarysdargelimited to the
plain dictates of the statutes themselves, such duties are not really “fiduciéigg duall. See
Varity Corp. v. Howe516 U.S. 489, 504 (1996) (“[i]f the fiduciary duty applied to nothing more
than activities already controlled by other specific legaleduit would serve no purpose”).
Taken to its logical dismount, defendant’s view of the controlling statutes would not éedy de
the twin claims at issue, but virtuabyl the investment claims found in the tribal trust cases, few
of which invokehaecverbaspecific language in a statute or regulation. Were the court
convinced even to attempt this tumbling run, it almost certainly would end up flat onkts ba
and thereby garner from the three judges reviewing its efforts a comlbmredo$ “zero’— not
coincidentally, precisely the number of decisions that have adopted defendanttpositi

This court will not be the first to blunder down this path. Like the courts beforeah it ¢
accept neither defendant’s assertion @la¢yennéArapahohas,sub silentio been overruled,
nor the wooden interpretation of the United States’ statutory duties upon which timeitsclai
based. A phalanx of contrary precedent requires this court instead to honor the Counb’'sf Clai
holding that the trust investment statutes in question establish defendant’s imbligat
maximize the trust income by prudent investmei@lieyennéArapahqg 512 F.2d at 1394. It
remains to apply this principle to the claims at issue.

C.

Based on the foregoing, the court concludes that it has jurisdiction, under the Indian
Tucker Act, over claims predicated upon defendant’s violation of its obligation tonzaxirust
income by prudent investment. The latter duty, in accordance with prior precedees ttem
the various statoty provisions in Title 25 cited by Jicarilaprovisions that are undoubtedly
money-mandatingSeeNavajo | 537 U.S. at 506 (citinilitchell I, 463 U.S. at 216-17).
Accordingly, the United States has waived its sovereign immunity as takucts.

-14 -



1.

There is little doubt that plaintiff's pooling claim falls within this jurisdictional grast
it directly involves the alleged breach of the aforementioned investment alligdthus, this
court has jurisdiction to determine whether, in chapsimong the alternative investments
authorized by 25 U.S.C. 88 161, 161a, and 162a, and the regulations thereunder, defendant was
obligated to consider whether pooling the funds of more than one Tribe would maximize the
income derived from particular ini@sents. Consistent with this view, there is strong indication
in the common law of trusts that, at least in some instances, a fiduciary chtrgethximizing
trust income by prudent investment would be expected to pool investn@@mdRestatement
(Third) of Trusts 8§ 90 cmt. m (200&8ee also Manchester Band of Pomo Indians, Inc. v. United
States 363 F. Supp. 1238, 1248 n.3 (N.D. Cal. 1973) (citing an earlier version of this
Restatement provision and concluding that “the Secretary must consider whetisefrom one
Indian trust fund should be combined with funds from another Indian trust to purchase a single
instrument of indebtedness, and thereby extending to small trusts the benefgsrafdaurns
from larger and longer term investments”).

But, this is to say neither that pooling was actually required here nor that defantiht
with less than the requisite care in failing to implemetft iThe court is precluded from so

18 Defendant argues that Interior's decision not to employ pooling here istsabjec
traditionalarbitrary and capricious review, like that applied under the Administrative dnese
Act, 5 U.S.C. § 702. This court, however, has already ruled to the contrary once in this case,
describing, in a portion of its discovery ruling unaffected by the Supreme Calb$sgient
opinion, the “many cases involving the alleged misappropriation or mismanageméudlof tr
trusts, in which it is often observed that the duty of care owed by the United Btasisrhere
reasonableness, but the highest fiduciary standardsdrilla Apache Nation88 Fed. Cl. 1, 20
(2009),mandamus denie@011 WL 3022400 (Fed. Cir. July 25, 2011) (quotmg. Indians
Residing on the Maricopa-Ak Chin Reservation v. United Sta6&sF.2d 980, 990 (1981) and
citing United Statey. Mason412 U.S. 391, 398 (1973eminole Nation v. United Stat@46
U.S. 286, 296-97 (19428hoshone Indian Trih&64 F.3d at 134&hort,50 F.3dat 999;
Yankton Sioux Tribe v. United Staté23 F.2d 159, 163 (Ct. Cl. 198®ed Lake Bandl7 CI.
Ct. 362, 373 (1989)kee also Duncar667 F.2d at 45. Indeed, Yankton Siouxhe Court of
Claims specifically rejected the application of the arbitrary and capsisiandard in the tribal
trust context, stating “[a] breach of that obligation by the Government may olyviousive
conduct less than arbitrary, capricious, or fraudulent by an official chauigethe position of
trust.” 623 F.2d at 163ee also Sac & Fox Tribe of Indians v. United Ste846 F.2d 368, 375
(Ct. Cl. 1964)0Osage Tribe72 Fed. Cl. at 643 heyennéArapaho Tribes of Okla. v. United
States 33 Fed. Cl. 464, 469 (1995) (quotidigarilla Apache Tribe v. Supron Energy Cqrp28
F.2d 1555, 1563 (1DCir. 1984) (Seymour, J., concurring in part and dissenting in pedjpted
as majority opinion782 F.2d 855 (IDCir. 1986) (en banc) (in this context, defendant’s
“actions must not merely meet the minimal requirements of administrative law, but naust als
pass scrutiny under the more stringent standards demanded of a fiducidwii)) Chippewa
Tribe v. United Stated.4 CI. Ct. 116, 130 (19873ge also CobelR40 F.3d at 1104.
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ruling based upon the existence of numerous material questions of fact. Those sapmresmfest
fact also preclude this court from ruling that the United Statesafidave this duty, as
defendant argues. Among the questions presented are whether countervadatipobli

founded in, or springing from, other statutory and regulatory provisions, precluded theg @dolin
investments in the circumstances presented. Evidence as to these questidas defiendant’s
past practices in pooling the investments of individual Native Americans, tbes,tand tribal
organizations? Still other factual questions center on the prior interactions between Jicarilla
and defendant regarding this issue and foomst alia, on whether duly authorized officials of
the Nation previously rejected the use of investment pooling on its behalf. These and other
related questions will be answered in short order, as trial in this caseadyascheduled.

2.

The situation as to plaintiff's disbursement lag claim is different. Recall, thiat cla
hinges on the theory that defendant should not have removed funds from Jicarill@sdoustt
until the disbursement check was negotiated. Relying on its experts, pkss#fts that if the
funds had not been withdrawn until the check was cashed, it would have received an additional
10.2 days of potential investment income as to each of the thirty-seven disbursansautions
that plaintiff claims occurred during the phas® period.

Defendant would have this court disregard this whole line of authority based on the Court
of Claims’ statement, iMitchell I on remandthat: “the standard by which Interior’s actions are
to be judicially tested is, not the court’s or plaintiff's own view of the preferadhduct, but the
normal standard for government fiduciaries — were their actions in good faithtaimdthe
realm oftheir acceptable discretion, or were they arbitrary, capricious, an abdiseretion, or
contrary to law?” 664 F.2d at 274. But, as has been observed elseselecOsage Trihé8
Fed. Cl. at 335, this statemenbisiter dictg and at all events d# with a fiduciary matter (the
management of lands) quite distinct from those involved H&eee. Minn. Chippewa Tribé4
Cl. Ct. at 129-30 (distinguishinditchell | on remandn this basis). Indeed, in its remand
decision, the Court of Claims noted that “[i]n each situation, the precise scope ioiuttiarfy
obligation of the United States and any liability for breach of that obligatioh meugetermined
in light of the relationships between the Government and the Indians.” 664 F.2d at 27dg(quoti
Navajo Tribe 624 F.2d at 988).

19 On this point, plaintiff relies upon a finding made by the district couvtanchester

Band of Pomo Indiango the effect that “[d]efendants have made investments of Indian trust
funds by purchasing a single instrument of indebtedness with the funds of more thadiame |
Indian tribe, or other Indian organization.” 363 F. Supp. at 1251. However, this finding was
made as a discovery sanction under then Rule 37(b)(2)(A) of the Federal Ruleis of Ci
Procedue. Id. at 1250. While plaintiff and themici have cited to various other documents that
indicate that the United States has previously engaged in pooling, those documents do not
establish that pooling was authorized under the law as it existed during the periodionquest
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The practice at issue apparently emanates from a government memorandum dated
January 10, 1973, in which the Chief Division of Financial Management of the Interior
Department informed all BIA Area Directors that “funds will stop earnitgyést the day they
are disbursed by the Regional Disbursing Office” in light of Treasury DapattGeneral
Accounting Office’s Joint Regulation No. 3. Under this practice, when Interiorigedra
Standard Form (SF) 1166 requesting that Treasury issue a check to disbalseusi funds,
Interior immediately debited that amount from the combined trust account. Treasury recogni
the disbursement as a liability and recorded it as a “Check Outstanding’geméisal ledger.

Disbursing funds from the Treasury has been a basic function otgreartihent of the
Treasury since it was first established in 1782eAct of September 2, 1789, 1 Stat. 65 (1789)
(establishing the Department and authorizing the Secretary to disburse amdkdrTreasury).
Not surprisingly, various policies and procedures have been prescribed for such disbtgsem
Congress has defined the features of a Treasury check as “an order for the paymoeietyo
payable on demand; that does not bear interest; drawn by an authorized disbursihgrofficia
agent of the United States Government; and the amount of which is deposited with theyTreas
or another account available for payment.” 31 U.S.C. § 3331(a). By law, funds repregented b
Treasury checks have neday availability. 12 U.S.C. § 4002(a)(2)(A); 12 C.F.R. 8§
229.10(c)(1)(i). Under these provisions, once a Treasury check is issued, a govéatnifignt
is immediately recognize®. Contrasting this process with the disbursement process employed
by private companies, a 1956 report by the Joint Program to Improve Accounting eddralF
Government' explained-

In business, such disbursements serve to reduce an asset (cash in bank) for the
corresponding reduction of liabilities. The situation in the Federal Government,
however, is different because mosits cash is held by the Treasurer of the

United States-not by commercial banksTherefore, the action of drawing

checks on the Treasurer creates new liabilities, which should be on the Treasury
Department’s books, in place of those on the bookiseo&tiministrative agencies
which were extinguished by the payment of vouch@mse of the several

20 Historically, Treasury checks had no temporal limits on when they could be cashed.
That changed during the midst of the period at issue when Congress passed th@i@ompe
Equality Banking Act of 1987, Pub. L. No. 188; Title X, § 1003, 101 Stat. 552, 658, which
provided that, as of October 1, 1989, Treasury checks could be cashed for only one year from the
date of issuance.

2L The Joint Program was established by Congress in 1947 to provide guidance to
federal agencies regamng accounting, budgeting and financial reporting. The Program was run
by the Comptroller General of the General Accounting Office (now the Gehezalintability
Office), the Secretary of the Treasury, and the Director of the Bureau ofittgeBnow the
Office of Management and Budget). The Joint Program was later given tlogigub “conduct
a continuous program for the improvement of accounting and financial reporting in the
Government. Accounting and Auditing Act of 1950, Pub. L. No. 81-784, 64 Stat. 835.
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objectives in the development of appropriate accounting for cash operations has
been to provide for disclosure of the foregoing type of liability along eéthain

other types of liabilities and assets which are germane to cash operations and
essential factors in the bridge between receipts and expenditures overa# and th
changes in the Treasury’s cash position.

Joint Program to Improve Accounting in the Federal Government, Seventh AnnuasBrogr
Report 131 (Feb. 7, 1956). It thus appears that a Treasury check functions much lkers cas
check— each represents a liability not of the depositor from whose account the maneys a
drawn, but rather of the issuer of the check. And, it is for this reason that Trealiisyath
account, like the trust fund here, when it issues a Treasury check.

Now, of course, this does not answer the question whether defendant should have used
such checks to effedite disbursement or whether it should have somehow modified the
procedures applicable to disbursements. But, those questions must remain unanswered as none
of the statutes cited by Jicaritaneither section 161, 161a, nor 162a — provides a jurisdittiona
foundation for this court to consider whether defendant’s application of the normal rules
governing Treasury checks to Jicarilla’s disbursement checks somehowdvefedaciary
obligation. As discussed aboeheyenne-Arapahand other precedents focus on statutes that
outline the types of decisions that defendant is required to make in investingtisb&linds
and imply from those statutory obligations a fiduciary duty to make those decisinieniby.

While, as described above, the latter obligation requires defendant to decider \whetimg

would enhance the income of the trust, that same obligation is not implicated byat¢tend
decision to use Treasury checks, and the features ordinarily assocéatautth to effectuate
disbursements from the trust fund. Though this practice likely impacts the yiblel tofist

funds, it is not an investment decision, but rather, at bottom, a managerial one. Andf péantif
pointed to no statutory provision that would give rise to a monayelatng obligation in this
latter regard, at least for the period in question.

In arguing otherwise, plaintiff asserts that its disbursement lag claim mirrolaiitsthat
defendant violated its fiduciary duty by failing more promptly to deposit inttrtisefund
moneys owed the Nation. It notes that defendant has not challenged the coadistiomi to
consider the latter claim, even though there is little to distinguish its economic imgrac¢héat
of the disbursement lag claim at issue here. Both practices, plaintiff densdfect the amount
of investment income produced by the trust. To buttress this argument, plairgi@®sige
Tribe, in which this court found that defendant’s failure to deposit tribal funds promptly
constituted a breaabf the government’s fiduciary duties. 72 Fed. CI. at 662-65. @dge
Tribe did not rely on the investments statutes at issue here, but rather upon a diffesent set
provisions dealing with deposits to trust funds, specifically those found in the Act of June 28,
1906, 34 Stat. 539, and 25 C.F.R. § 226.13. 72 Fed. Cl. at 662-65. The latter provisions do not
establish any duties with respect to disbursements. Accordingly, plairgiftnce orOsage
Tribe comes up short. This court cannot establish jurisdiction over claims for which there is
statutory support by analogizing them to claims for which there is such suppotis mbathe
way that waivers of sovereign immunity wor@rlando Food Corp. v. United State®23 F.3d
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1318, 1320 (Fed. Cir. 2005) (“[c]ourts are not free to infer waivers of sovereign immunity”)
Coflexip Servs., Inc. v. United Statg® Cl. Ct. 412, 416 (1990) (an “[a]nalogy” cannot

“override the lack of an express waiver to sovereign immunisg®; also Library of Comgss v.

Shaw 478 U.S. 310, 318 (1986). For good or naught, Congress can, and sometimes does, make
distinctions between categories of claims that cannot easily be dishegui Sovereign

immunity gives it that prerogative.

Accordingly, the court concludes that it lacks jurisdiction over plaintifédaisement
lag claim.

11, CONCLUSION

Based on the foregoing, defendant’s motion for partial summary judgment on the pooling
claim is herebYDENIED and plaintiffs crossmotion for partial summary judgment on the
pooling claim is herebPENIED. In addition, defendant’s motion for partial summary
judgment on the disbursement lag claim is heBYANTED. That portion of plaintiff's
complaint is hereby dismissed for lack of jurisdictfén.

IT ISSO ORDERED.

s/ Francis M. Allegra
Francis M. Allegra
Judge

22 |t is the court’s intention to unseal and publish this opinion after September 1, 2011.
On or before September 1, 2011, each party shall file proposed redactions to this opinhion, wit
specific reasons therefore.
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