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Contracts;
Affirmative Defense, RCFC 8(c);
Contract Disputes Act of 1978, 41 U.S.C. 88

601-13, 41 U.S.C. 88 7101-7109;

Federal Acquisition Regulation,

48 C.F.R. 88 14.407-3(a) (mistake in bid),
14.407-3(g)(2) (verified bid), 14.40B-
(method of contract award), 49.468)
(failure to perform may be excusable),
52.214-10 (cotmact award—sealed

NCLN20, INC., bidding), 52.248 (default termination
Plaintiff and notic_e to cure),_5_2.4411€)
’ (extraordinary condition where contractor
v is not liable for excess costs);

Interest On Disputed Amount Due Contractor,
41 U.S.C. § 611;

Michigan Private Security Gard Licenses,
Mich. Comp. Law §§ 338.1053, 338.1065;

Motion In Limine

Prompt Payment Act, 31 U.S.C. 88 3901-07;

Qualifying Small Business, 13 C.F.R. §
124.108;

Request for Equitable Adjustment;

Small Business Act of 1958, 15 U.S.C. §
637(a))(C) (2006) (contract award to small
business owned and controlled by socially
and economically disadvantaged
individuals);

RESTATEMENT (SECOND) OF CONTRACTS §

THE UNITED STATES,

Defendant.
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Clarence B. Tucker, Sr, Clarence B. Tucker, Sr., PO, Detroit, Michiganfor Plaintiff.
Douglas K. Mickle, United States Department of Justice, Washington, D.C., for Defendant.
MEMORANDUM OPINION AND FINAL ORDER

BRADEN, Judge.
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This case aencernstwo contracts between NCLN20, INENCLN20”), and the Federal
Protective Servicef the General Services AdministratigfGSA”). One concernedecurity
guard servicesor federal facilities in the State of Michigan (“the Michigan Guard Contyact”
the other concernealarm monitoringand publiesafety related telecommunications servites
the State of Michigan (“the Battle Creek Contract”).

To facilitate review of tis Memorandum Opinion and Order, the following outline is
provided:

l. RELEVANT FACTS.
A. The General Services Administration’s Michigan Guard Contract.
1. The July 31, 2001 Solicitation And Plaintiff’'s August 16, 2001 Bid.
2. Plaintiff's August 23, 2001Mistake In Bid.

3. The August 24, 2001 Preliminary Notice Of Award And September 7,
2001 Formal Notice Of Award.

4. Plaintiff 's Attempt To Commence Performance.

5. The September 26, 2001 Notice And September 28, 2001 Terntina
For Default.

6. The May 23, 2002 General Services Administration OfficeOf
Inspector General Report.

B. The General Services Administration’s Battle Creek Contract.

! This case was assigned to the undersigned judge on August 15, 2003. Thereafter,
several intervening obstacles delayed adjudication as discussed herein.

Notably, thehealth of NCLN20’s second counsel, Clarence Tucker, Sr., was impaired
and later deteriorated, so that the initial phase of trial in January 2009 had uspeaded.
Thereafter, NCLN20 became unalbefund thecase resuling in an agreement by the padto
admit all exhibits and deposition testimonin lieu of resumingtrial. See July 21, 2011
Stipulated Order Regarding Trial Exhibits, 445

The ourt would be remiss if it did not acknowledge the extraordinary diligehdér.

Tucker in undertaking the representation of NCLN20 on January 31, 2006 and continuing to
represent NCLN20, despite his failing health and lack of client resources. Taedhits Mdr.
Douglas K. Mickle,lead ounsel for theDepartment of Justicafforded Mr. Tuckenumerous
accommodationsyhen he could have pressed for advant&gh advocates desertbe court’s
recognition and appreciation ftimeir professionalisnin assisting the court in reaching a final
adjudication of this case.



D.

1. The May 21, 1999 Award.

2. The October 25, 1999 Amendment And August 23, 20(8ix-Month
Extension.

3. Plaintiff's Requests For Payment Of Unpaid Invoices.
The General Services Administration’s April 13, 2007 Conversion Of The
September 28, 2001 Termination Of The Michigan Guard Contract For

Default To A Termination For Convenience.

The April 18, 2008 Contract Release Regarding The Battle Creek Contract

Il. PROCEDURAL HISTORY.

II. DISCUSSION.
A. Jurisdiction.
B. Standing.
C. Whether The Government Is Barred From Defending Against Claims

Alleged In The September 27, 2007 First Amended Complaifdecause Of An
Admission Or Waiver.

Issues Raised In The September 27, 2007 First Amended Complaint
Regarding The Michigan Guard Contract.

1. Whether The General Services Admiistration Breached The
Michigan Guard Contract Or Violated The Duty Of Good Faith And
Fair Dealing.

a. By Requiring That Plaintiff Provide Additional Guards After
The Award Was Made.

b. By Contributing To Delay In Plaintiff’'s Start- Up Efforts.

2. Whether The General Services Administration’s September 28, 2001
Termination For Default Was Lawful.

a. Based On The Contracted Date Performance Was To
Commence
b. Based OnThe Contractual Notice And Cure Requirements.

C. Based OnPlaintiff's Anticipatory Repudiation.



d. Based On Later Discovered Evidence Concerning Plaintiff's
Compliance With The Solicitation.

3. Whether The April 13, 2007 Conversion To A Termination For
Convenience Was Improper Due To Bad Faith Or Abuse Of
Discretion By The General Services Administration.

a. Based On Animus, And/Or Racial Bias.
b. Based On AFailure To Honor The Contractual Bargain.
C. Based On Disparate Treatment.

d. Based On The Contracting Officer's Unlawful Delegation Of
Duties.

e. Based On NCLN20’s Mistake In Bid.

E. Issues Raised In The September 27, 2007 First Amended Complaint
Regarding The Battle Creek Contract.

1. Whether The General Services Administration Violated The Duty Of
Good Faith And Fair Dealing Or Acted In Bad Faith In
Administering The Battle Creek Contract.

2. Whether The General Services Administration Entered Into An
Implied-In-Fact Agreement With Plaintiff To Extend The Battle
Creek Contract.

3. Interest On Withheld Payments to NCLNZ20.

V. CONCLUSION.

Court Appendix: CDA Interest Rates

* * *



RELEVANT FACTS. 2
A. The General Services Administration’s Michigan Guard Contract.
1. The July 31, 2001 Solicitation And Plaintiff’'s August 16, 2001 Bid.

On July 31, 2001, GSA issued an Invitation F8&id on Solicitation No.
GSO05P0O1GCD0009 (“the Solicitationfpr an indefinite delivery, fixegbrice requirements
service contract for armed and unarmed uniformed security guard laboreseand supporting
equipment and supplies in GSAntrolled and GA-supported buildings in thet&e of
Michigan JX 1at 1:3. GSA set aside @&folicitationfor awardunderthe Small/Disadvantaged
Business Development Program of the Small Business Administé@8&A”).> JX 1 at 1.
Arthur S.Dobbs was designateas theContracting Officen(*CO") and Roger R.Pinnau was
designated as thlternate Administrative Contracting OfficerAACO”).* JX 1 at153-54.

The Michigan Guard Contract had a eyear base terrwith four consecutive ongear
option periods. JX & 1-2, 22. Performance was to commence either on October 1, 203D
calendar days from the date of award, whichever was later. JX 1 @ah22ontractor, however,
was authorized toommence performance in less than thirty days after awattat is mutually
agreed to in writing by both the Contractor and the Contracting Officer.” J84. at

On August 16, 2001, NCLN20, a register&BA “minority business enterprise
submitted a offer. JX 2 at 135. In the offer, NCLN20 did notidertify any joint venture

% The relevant facts recited hereirere derived from: Joint Trial Exhibits (“JX-86");
Plaintiff's Supplemental Trial Exhibits (“PX 10€0088; PX 10941097); the transcrips of
January 8-27, 2009 trial proceedings (“1/26/09 TR174; 1/27/09 TR 17/332"); and the
personnel files of Mr. Roger R. Pinnau. Five binders of exhibits submitted in sugpor
Plaintiff's September 2 2007 First Amended Complaint (“AGAC5") are incorporatedinto
evidenceuy reference at PX 1061011.

% The Small Business Act of 19%Bovides: 1t shall be the duty of the [Small Business]
Administration and it is hereby empowered, whenever it determines such actieceissary or
appropriate . .to make an award to a small business concern ownedamtiblled by socially
and economically disadvantaged individuals which has previously completed its period of
Program Patrticipation[.]” 15 U.S.C. § 637(aj@)(2006);see alsd.3 C.F.R. § 124.1012011)

(a qualifying small business is one “owned and controlled by one or more socially and
economically disadvantaged individuals who are of good character ana<itizand residing
in the United Statesand fhafl demonstratepotential for success.”).

* The “Administrative Contracting Officer (ACO) mact as the CO during the CO’s
absence/unavailabilityy. JX 1 at 153.During the"presence or availability of the CQhe duties
of the ACO may includanalyzing proposals, monitoring contractor performance, acting as the
government’s representative, ensuring compliance with the contract requisenand
explaining and interpreting the contracid. An Alternate ACO (AACO) “has the same
authority as the ACO.” JX 1 at 154.



partner.JX 2 at31. On August 20, 2001, the CO issued a Memoranduniti@Recordstating
that NCLN20 submitted the lowepticed completeandresponsive bidhaving proposd a total
price of $32,962,00€r five years JX 3 at 1-2.

On August 21, 2001, NCLN20 agreed to enter into a relationship with B&C Service Co.
(“B&C”) and its principal Mark Zerefos to obtain a security guard license. PX 1082 .at
NCLN20’s Board adopted eesolution wierebyNCLN20 would operate as a&ecurity guard
servicecompany sing B&C’s license PX 1083 at2; PX 1005; 1/27/@ TR 293 (Thibault
testiying that Mr.Zerefos “had a security license for that state and [we] were basically acting on
his license.”)

2. Plaintiff's August 23, 2001Mistake In Bid.

On August 22, 2001, théACO faxed a Notification of Apparent Low Biddeto
NCLN20, together with a request to verify that there was no Mistaid (“MIB”). > JX 5 at
1-2.

On August 23, 200INCLN20’s acountant advisethe COthat there waa $923,000.00
mistake in NCLN20’s offer. AC1, Tah at 1(“A spread sheet formula was incorrect and thus
calculated a lower average hourly rate.Qn that same daya series of telephone conversations
took place betweeNCLN20's Resident and the COACS3, Tab 46 at 87/9/04Dobbs Decl).
After consuling with GSA’s counsel, the C@dvisedNCLN20that the appareriailure to check
the accuracy oits offer wasa “mistake injudgment’ not a clerical errorsothe offer could not
be corrected|Id.

On August 24, 2001INCLN20s President‘officially and irrevocably withdrew the
MIB. JX 7 at 1. Unsatisfied the CO requested that NCLN20

sign this letter of accord and satisfaction stating that you are voluntarily,
intentionally and irrevocably withdrawing your mistake in bid claim. Upon
countersigning, you may proceed with performance provided such performance is
in full compliance with the terms of the contract.

JX 77 at 1.

®> FAR 14.4073(a) provides:

If a bidder requests permission to correct a mistake and clear and convincing
evidence establishes both the existence of the mistake and the bid actually
intended, the agency head may make a determmaigomitting the bidder to
correct the mistake; provided, that if this correction would result in displacieg

or more lower bids, such a determination shall not be made unless the existence of
the mistake and the bid actually intended are ascertaisab&antially from the
invitation and the bid itself.

48 C.F.R. § 14.403(a) (2011).



On the same day, NCLN20’s President signed and returned that ldtter.

3. The August 24, 2001Preliminary Notice Of Award And September 7,
2001 FormalNotice Of Award.

On August 24, 2001the COsenta peliminary notice to advise NCLN20 that the
company was awarded thdichigan Guard Contracta “formal notice of award” would be
forthcomingwithin two business daysind a“postaward” meetingvould be scheduleduring
the week of August 27, 2001. JX 6 at 1.

On the sameday, NCLN20 was advised that courlsbad represented other guard
companies in disputesith GSA involving thesame CQandthatno FAR provisiondisallowed
MIBs for a mistakein business judgment. JX 63 at #0(11/04Jones Dec). On August 27,
2001, based on hadvice NCLN20’s Presideninformedthe CO that the Michigan Guard
Contractshould be‘recalculated’based on the MIB Id. The CO responded that he would
consultagainwith GSA’s Legal Departmentd.

On August 29, 2001, GSA and NCLN2@articipated ina “postaward” meeting by
teleconferenceeven though NCLN20 had not yet received formal notice of award. JX 63 at 5
(10/11/04 Jones Decl.); JX 84 at @30/09 DobbsDep). NCLNZ20 statedthat it would be
prepared to perform on October 1, 2001. AC3, Tatat48 (7/9/04 Dobbs Decl.) The CO
advised NCLN20 that the incumbent contractor, Unlimited Security(1d&I”) , was interested
in selling weapons, equipmemind uniforms. JX 8 at ZX 84 at 6 §/30/09 Dobb®ep); IJX 63
at 5(10/11/04Jones Decl.). The CO alsorecommended that NCLN20 hiRandy McKayas
Contract Managebecause heervedn that positiorfor USI. JX 63 at 5 (10/11/04 Jones Decl.)
NCLNZ20 offered MrMcKay a position antie acceptedJX 8 at 2

On August 30, 2001, NCLN20 was informed by counsel that

there was no legal reason that the Mistake in Bid could not be recalculated unless
the contracting officer chose not.ta . [T]his could only be doné special
circumstanes where the contracting officer had additional information that
allowed the contracting officer to verify the information independently.

JX 63 at 6 (10/11/0dones Decl.).

On September 6, 200MCLN20 advisedthe CO thatGSA had not yet formally awarded
the Michigan Guard Contract éCLN20. JX 9 at 2. NCLN20 alsoadvised that it intended to
commence performana October 1, 2001, buwtlsointerdedto pursue the MIB claimld. On
September 7, 2001, the CO responded NCLN20's MIB claim would be evaluated, pursuant
to FAR 14.407-3(g)(2§. JX 13 at 1.

® FAR 14.4073(g)(2) provides: “If the bid is verified, the contracting officer shall
consider the bid as originally submitted.” 48 C.F.R. 814 3(@j2) (2011).
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On that same dafeGSA sentNCLN20 a formal notice of award fothe oneyear base
period beginning October 1, 2001, with four eyear renewal option$or a five-year fixed price
of $32,962,000.00. JX 10 at3t JX 11; JX 12; JX 84 at ®(30/09 Dobb®ep). NCLN20 did
not receive this letter until September 10, 2001. 1/26RF0 (JonesTest); 1/27/09 TR 187
(Abercrombia Tes}).

On September 8, 2001, NCLN20 submitted a memorandum to theeq@sting
correction otthe MIB together withcorrected worksheets)X 14.

4, Plaintiff 's Attempt To Commence Performance.

On September 10, 2001, a NCLN20 employee traveled to Detroit to purchase handguns
obtain the permits and licenses required under Michigan dmd meet withGSA district
personnel. JX 63 at 7 (10/11/0dnes Decl;)1/27/09TR 287 (ThibaultTest).

On September 14, 2001, GSA informed NCLN20’s Presidenti8ahaddecided not to
sell weapons, equipment, or unifortoNCLN20. AC3, Tab 46 at 8 (7/94 Dobbs Decl.).As a
result, NCLN20 had tincreasets order from another source from 69 weapons to 110 weapons.
JX 37 at 2. On thagame datelSA sent arninternalesmail stating:

We have been advised that in some regions there is a shortage of contract guards
meeting the GSA Guard Il requirementsDuring this time of crisis it is
imperative that GSA provide guard services to our customers to the maximum
extent possible. Thuduring this period, regions may have to use guards lacking
some or most of the existing Guard Il requirements.

JX 67 at 1.

On September 16, 200the AACO sent the CO anmail reporting“significant flaws” in
NCLN20’s August 16, 2001 Bid for the Michigan Guard Contract, includomdy a single
employeeassignedto be responsible for contract stag; failure to initial and sign several
sections of the bid; failure to identify contract vehiclegh specificity, failure to devote
sufficient time and personnel startup activities; failure to complete all entries in the basd
omission of page K-9 (Small Business Program Representatid{s)8 at 1-3.

On September 17, 2001, NCLN20 filed a protasthe Government Accountability
Office (“GAQ”) challengingGSA’srejectionof NCLN20'sMIB. JX 21 at 1-77.

On September 18, 2001, the CO advised NCLN20 that GSA decided toetwigen
nineteen and twentyevenadditional posts ahe Social Security Administrationffice locations
in Michiganto be filled by October 12001 the date that contract performance was scheduled to
commaice AC3, Tab46at 8(7/9/04 Dobbs Decl.)JX 63at 89 (10/11/04 Jones Decl.).



On September 19, 2001, GS&nt aredmail to confirm that NCLN20 would be ready to
begin performance on October 1, 2001. JX 22 at 1-2. NCLN20 responded:

We have gondorward with all intentions of starting on Oct. 1, 2001 and | don’t
foresee any reason why we couldn’t. My understanding is that there will be a
contract modification to increase the hours and post on the conraetquestion

is will [the] Government waive some of the initfaéquirements] to ramp up the
staffing? Also, if we're unable to do so fast enough, because of the essential
urgency, will the Government pay for the resulting overtime cost?

JX 23 at 1.

On the samalate the AACO sent an enail to another contractoiGeneral Security
Services CorporatiofGSSC”):

For new (post September WpostWTC attack) contract security guard posts
where GSSC is unable to provide armed guards . . . you may praviimed
guards, for the duration of September, 2001. We widx@mine the situation at

the end of the month, to see if an extension is requifesitime and resources
permit, unarmed guards at armed guard posts must be replaced with armed
guards.

PX1000.

On Sepgember 20, 2001, the AAC@otified NCLN20 by fax that GSA’s decision to
require additional guards did not require a modification of the Michigan Guard Conlfaot
read the contract, especially Section G and other Sections, you will s&getlevernment uses
Task Orders to order new posts, nobtcact modifications[.]” JX 25 at 1. The AACO warned
that “[f] ailure of NCLN20 to perform as required by the contract could result in teromriati
default, deductions and reductions, and/or other actions provided for in the ¢dhtritt In
addiion, the AACOnoted:“The contract’s unit prices (for hours and vehicles) are firm, fixed
and will not be changed due to NCLN20’s cost experiente."NCLN20 wasasked to confirm
that it wouldcommence performance on October 1, 20@1at 1-2.

Onthe same dajéNells Fargo Banlcontacted the CGnquiring whether payments to
NCLN20 could be made twice a month. AC3, Tabsg@; als)AC3 Tab 46 at 197/9/04 Dobbs
Decl.); JX 84 at 35 ¢/30/09 Dobb®Dep). Wells Fargo Bank was informed that erception
would be made to GSA’s standard practice of making payoeite a month.AC3 Tab 46 at
10 (7/9/04Dobbs Decl.). As a result ofthe bank’sinquiry, the AACO askedNCLNZ20 to
confirm that it was financially stabldd.

Later that daythe AACOsent the following anail to the CO and other GSA officials
that stated:

| have grave doubts about NCLN20's readiness or willingness to perform [the
Michigan Guard Contract]as required by the terms and conditions of the



contract, on October 1, 2001recommend that the contracting officer.review
this matter and take appropriate action.

JX 27 at 1.

On September 21, 2004 Federal Protective Servieenployee was shot aikdled in the
lobby of the Federal Building in Detroid buildingwhere NCLN20 was toprovide security
guardprotective services )X 27 at 2; JX 84 at 86(30/09 Dobb®Dep). NCLN20’s President
telephoned the CO about this situation, but declined to discuss the status of NCLN20's
performance progress, fearing that @@ would misuse any adverse informatio@dX 27 at 2
In a second call that day, NCLN20's President and the AACO had a contentious telephone
discussion aboWNICLN20’s readiness. 1/26/09 TR 8JonesTest); JX 72 at 1 (Pinnaa-mail).
On September 22, 200the AACO advisedthe CO, their supervisors, and GSA Regional
Counselthat NCLN20 failed to comply with “contractual nesnsibilities to report on it's [sic]
readiness to start contract services on time, upon which lives depend.” JX 27 at 2.

On September 24, 200the CO again inquired if NCLN20 hinleand certifed all of the
required guardsand obtained thaecessary weapon permits and licensdX 28 at2. In
response, NCLN20’s President requestedaiverof the required weapgmermits because

NCLNZ20, Inc. contactedUSI], other guard contractors and several gun dealers
for the purchase and supply of the handguigier locating a viable supplier on
[Septemberl4, 2001,] NCLN20, Inc. inspected the handguns for purchase.
Although NCLN2Q Inc. has purchased the weapons, normal operations of the
state licensing authorities is [sic] Monday, Tuesday and Friday and the state
licensing office informed NCLN20, Inc. that they only register ten handgans

day. NCLN20's contract requires more than one hundred handguns.

NCLN20, Inc.complied with contract provision-E5, which requires preparation
for start of contract performance to occur “af@Emtract award, but prior to start

of contract performance.”GSA recognizes tha€ontract stadup will require
“significant. . .resources, effort and coordination with GSA and other parties
(local Government authorities, commercial suppliers and service prdviffers
However, GSA has allowed only fourteen (14) working days to start-up.

The local Government licensing authorities require more than fourteen (14)
working days-- to register the handguns. NCLN2@nhc. requests that the
Government waive the registration requirement, allowing NCLN26. to man

the posts with unarmed guards and man a post with an armed guard as soon as a
gun registration permit is issued for that guard.

JX 28at 23.
Also on September 24, 200NCLN20 was informedby Mr. McKay, NCLN20’s

Contract Managethat theDetroit Police Departmerdccepted only cador weapon registration
andthatthe $550 check tenderdry NCLN20 would not be accepted. JX 63 at (i®/11/04
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Jones Decl;)JX 37 at 23X 40 at 1 In responseNCLN20 maileda new checknade outo Mr.
McKay, so that he coultegister thaveaponswith cash Id.

On September 25, 200the COdeniedNCLN20’s September 24, 200kquest to waive
the weapon permiequirements JX 29 at 1-2.

5. The September 26, 2001 Notice An8eptember 28, 2001 Termination
For Default.

On September 26, 2001, the G@nta Cure Notice taNCLN20’s President, requiring
that NCLN20 show proof that it had acquiré@ requisiteveapons permits withitwenty-four
hours,or by the close of business on September 27, 200theGovernment may terminate for
default under the terms and conditions of Clause 528249X 30 at 12. The COalso madea
follow-up call to remind NCLN20’s President tH4€LN20 was required to obtain aléquired
weapons permits. AC3, Tab 46 at 13 (6/9®bbs Dec).

On September 27, 2001, NCLN20’s President requested a meeting with the Gheef of
Federal Protectivé&ervices Brancho complain thatNCLN20 did not receive a fulktartup
period ando explain whythedelaywas beyond NCLN20's control. JX 31 at 2-4.

On September 28, 2001, GSAuss a Determination Ad Finding terminatirg the
Michigan Guard Contrador default JX 32-33. On the same d@ a replacement contract was
awarded tdJSI, the next lowest responsive bidder. JX 34 atdeg;alsaJX 3.

On October 3, 2001INCLN20s Contract ManagerMr. McKay, confirmed that on
September 28, 2001, NCLN20 did not have a valid Michigan security guard license. JX 37 at 2.

On October 26, 2001the GAO dismisseca Septemberl7, 2001 kotest filed by
NCLN20 challenging GSA’s refusal to allow a MIB correctio®ov’t App. at 529-30.

6. The May 23, 2002 General Services Administration Office Of
Inspector General Report.

On October 2, 20QINCLN20 filed a“complaint” with GSA Office of Inspector General
seeking a reviewf the September 28, 2001 termination for default. JX 71 at 3.

On May 23, 2002GSA’s Regional Inspector General for Auditing, Great Lakes Region,
issued Report No. A020042/P/5/R02010 (“IG Repordncludng:

Our review showed that FPS: (i) did not grant NCLN20 a -sfariperiod
consistent with the terms of the contract; (ii) did not give NCLN20 10 days to
respond to its cure notice as required by the FAR; (iii) may have exposed the
Government to increased costs by not exercising a valid Option to Extend
Services clause; (iv) did not give the Small Business Administration advance
notice of the contract termination as required; (v) may not have administered
NCLN20's claim for mistake in bid in a maer consistent with the FAR; and (vi)
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appeared to be inconsistent in treatment of NCLN20 as compared to other guard
services contractors.

Id. at 7.

The IG Reportalso concludedthat, although it was unacceptable tonenencethe
Michigan Guard Contract without armed guards, it “appeared [(B8A’s] response to the
September 11, 2001 emergency was inconsistent with its treatment of incumbent andndast g
contractors as compared to NCLN2@X 71at16.

B. The General Services Administration’sBattle Creek Contract.
1. The May 21, 1999 Award.

On April 19, 1999, GSA issued Solicitation No. GS05P99GCD000lafomdefinite
delivery/indefinite quantity, fixed price requirements service contracaliorm monitoring and
publicsafety relatedtele@mmunications services for an eightesate region at GSA’s
“MegaCenter” in Battle Creek, Michigan. JX 51 at 1, 2; JX 83-4t(6/30/09 DobbPep. at &
10). GSA set aside this Solicitation for award under $iBA's Small/Disadvantaged Business
Dewelopment Program. JX 51 at 1.

The Battle Creek Contract had a base period of one year, commencing Octt@9,1,
with a oneyear option,anda total tweyear value of $2.1 million. JX 51 at 1; JX 54 at&s
with the Michigan Guard Contradir. Dobbs was assigned as the CO and Mr. Pinnau was
assigned as t®ACO. JX 54 at 34; JX & at 12 (6/30/09 Dobl3sep).

On June 16, 199MNCLN20 was awarded the Battle Creek Contract. JX 542at @n
June 20, 199%he AACOrequestedssurancef NCLN20’s ability to perform AC3, Tab14.
On the following day, NCLN20 responded that it was “ready, willing, and able tglgowith
the contradt]” AC3, Tab15.

Between September3, 1999 NCLN20’s Residentepeatedly requestdddat the AACO
approve certainvagerelated adjustmentsn the Battle Creek ContractAC3, Tals 16-18 On
September 4, 1999, the AAC@esponded,expressing concermbout NCLN20’s repeated
attempts to seek rate increases for items coveredfixedprice contract. AC3, Tab19 at 1
The AACO requested assuraatieat NCLN20 would be able to performid.

In addition, on September 4, 1998e AACO wrote an-enail to his supervisoadvising
him of NCLN20s requested rate increases dhd company’sistory of making such requests.
JX 80 at 12. The AACOalsoreported that NCLN20'®residentwas “irate” when questioned
about such increasetd. at 1.

On September 7, 1999, GSA modified the Battle Creek Contract to change the contract
number from GSO05P99GCD0001 to GS05P99GCD0005. AC3 Tab 7.
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2. The October 25, 1999 Amendment And August 23, 2001 Sitonth
Extension.

On October 25, 1999, the Battle Creek Contract was amewodedreag health and
welfare benefitpaymens retroactiveto June 1999. JX 55 at 10n September 1, 2000, GSA
exercised the first ongear option on the Battle Creek Contraaxtending NCLNZ20’s
performance until September 30, 20MC3, Tab 88.

On August 23, 2001, th€O proposedan additionalsix-month extensin of the Battle
Creek ContragtbutrequestedhatNCLN20 submit arevised Cost Proposal on or before August
29, 2001. PX 10630n August 29, 2001, NCLN20 did so. JX 56.

On September 19, 200the COrejectedNCLN20’s August 29, 2001 Cost Proposaih
the grounds that the rates for the extension “may be adjusted only as a resuisiohgeo
prevailing labor rates provided by the Secretary of Labor.” JX 70. Neveght&#lesCO invited
NCLN20 to submit a revised Cost Proposéd. On September 20, 200bhpwever,NCLN20
submitted aRequest For Equitable Adjustme(fREA”), requestingreconsideration of the
hourly pricing for the simonth extension in conformance with published United States
Department of Labor wagrates JX 57at 1.

On September 27, 2001, the CO informed NCLN20 that GSA “elected to not accept your
cost proposal and subsequent extension of the existing contmadtthat the Battle Creek
Contract would end on September 30, 200X.58 at 1; JX84 at 11 (6/30/09 Dobbs Dep.pn
that same date, ®llow-on contract \as awardedo DECO Security Services, In¢.DECO”).

JX 58at1.

3. Plaintiff's Requests For Payment Of Unpaid Invoices.

On October 16, 2001, NCLN20 sent a letter to the CO requesting payment for Invoice
Nos. 3438,3462, 3463, and 346ksued undethe Battle Creek ContractAC3, Tals 56-57.
NCLN20 explainedthat onOctober 11, 2001GSA paid Invoice Nos. 3462, 3463, and 344
full, but onthe following dayGSA withdrewthat same amount from NCLN20mankaccount
without explanation. AC3, Tab 56; see also1/26/09 TR 39 (JonesTest). As a result,
NCLN20’s bank refused to honor chedk&at NCLN20 issued for payroll, payroll taxes, rent,
liability insurance, and worker'sompensation, due to insufficient funds. 1/26/09 TR4G9
(JonesTest).

On January 30, 200R|CLN20 notified the AACOthat it “had not been paid for services
rendered and. .had submitted an REA claim for monies owed for unpaid invoices and [sic] a
result of six months ainderbilling” AC3, Tab 58 at 1. ThAACO advised NCLN2Ghat GSA
did not owe anything on the Battle Creek Contract, due to"ekeess reprocurement
costgcharges incurred by NCLN2Q .[and] NCLN20's Termination for Defautin . . . [the
Michigan GuardContract]last year.” Id.
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C. The General Services Administration’s April 13, 2007 Conversion Of The
September 28, 2001Termination Of The Michigan Guard Contract For
Default To A Termination For Convenience

On March 29, 2007the Defense Contract Audit Agen¢{PCAA”) concludedan audit
of NCLN20requestd byof the CO. JX 43 at 12. The DCAA auditreviewedonly NCLN20’s
expenditures at the time tihe September 28, 20Q@&rmination andconcluded that NCLN20
incurred$46,856.00 irstartup costs.ld. NCLN20's claimed lost profits were not considered.

On April 13, 2007, he COissueda DeterminationAnd Findingsthat converted the
September 28, 2001 terminatitor defaultto a terminatiorfor convenience JX 44. Sssfied
that the DCAA auditestablished a reasonable sum to midkd.N20 whole,” the CO authorized
the payment 0$46,856.0G0 NCLN20 instart-up costsfor the Michigan Guard Contract. JX 44
at 8. On April 18, 2008, the CO sent notice of the April 13, 2007rDétation And Findings to
NCLN20. JX 45. To date, NCLN20 has not been paid this $48,856.00 amount, because
NCLN20 decided to contest the validity of the September 28, 2001 termination for default and
theApril 13, 2007 conversion ta termination foconvenience.

D. The April 18, 2008 Contract Release Regarding The Battle Creek Contract

On April 18, 208, GSA and NCLN20 executed a Contract ReleasendA Rder
authorizing payment d$172,917.49n unpaid and underpaifattle Creekinvoices(Nos. 3438,
3462, 3463, and 3464hatwerewithheld when the Michigan Guard Contract was terminated for
default JX 49. This sunwaspaid in June 200& NCLN2Q butwithout interest

Il. PROCEDURAL HISTORY.

On September 30, 2002, NCLN20 filed a Complaint in the United States Céatiefal
Claims. On January 31, 2003, the Government filed an Answ@er.August 15, 2003, thisase
was transferred to the undersigned judge.

On October 17, 2003, the court issued an Order authorizing the parties to serve
interrogatories by November 2003, to be answered on or before December 4, 2003. On
November 26, 2003, the Government filed a Motion To Compel Discovery. On February 27,
2004,NCLNZ20 filed a Motion For LeaveTo Hle InterrogatorieOut Of Time. Onthat same
date the court issuedn Ordergranting NCLN20'’s February 27, 2004 Motion ahehyingthe
Government’s November 26, 2003 Motion To Compel as moot.

On March 15, 2004, the Government regeedst stayto conductsettlement discussions.
On March 23, 2004the court stayed thisase until June 9, 200#br that purposeOn June 9
2004, the Government filed a Status Report representing that settlement oiscisised and
requested leavio file a dispositive motion On June 21, 2004, the court issued a Scheduling
Order, sethga July 12, 2004 deadline fanydispositive motiorby the Government.

On July 12, 2004, the Government filed a Motion For Summary Judg{f@&ae/04
Gov't Mot. S.J.”) together withan Appendix of exhibits. On October 19, 2004, NCLN20 filed a
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Regonse On November 182004, the Government filed a Reply. On February 10, 2005,
NCLNZ20 filed a SwReply. Thereafter,jn reviewing the parties’ submissions, the causted
that NCLN20 never filed certified claims to the CO before filing thfeeptember 30, 2002
Complaint, a jurisdictional prerequisit&he court,sua sponterequestedhatthe parties address
this issue

On August 31, 2005, by consent of the parties, NCLN20 submitted a certified “Request
for Equitable Adjustment{*REA”) to the CO regarding claims arising from the Michigan Guard
Contract. On September 23, 2005, the court convened a telephone status conference to
determine how to proceedth the Governmens July 12, 2004 Motion For Summary Judgment
in light of NCLN20's certified REA. With consent of the parties, on October 3, 2005¢tht ¢
stayed tle case pending a final decision by the CO. On December 5, 2005, the Government
advised the court that, although NCLN20 submitted certain information to the a@@itional
information wasstill required

On January 31, 2006NCLN20 designad Clarence B. Tucker, Sras replacement
counsel On March 6, 2006, the Governmaalvisedthe court that NCLN20's new counseily
recently acquiredhe client’s case filesand wasattempting tadetermire whether to supplement
or amend the August 31, 20B8EA. The Government also reported that the request of the
CO, the DCAA had commenced an audit ddSA’s September 28, 2001 termination of the
Michigan Guard Contract for default aNCLN20's August 31, 200REA. On June 5, 2006,
the Government advised the court that DCAA’s audit would be completed by July 312606
which a final decisionregardingNCLN20's August 31, 2005REA would follow within sixty
days.

On September,52006, the Governmeradviged the court thathe DCAA still had not
receiveal certain documents from NCLN20, despite repeated requests. NCLN20 responded that
the problem was caused by prior counsel’s lack of cooperatiorprbotisedthat therelevant
documents would be forthcoming by mid-October 2006.

On October 26, 2006, NCLN2B8ubmitted certified Amended ClaimSor Money
Damages to the CQogether with supporting documentationOn December 1, 2006, the
Government adved the court thatthe DCAA’s audit could now proceed and wauld be
completedbn or before February 28, 2007.

On March 5, 2007, the court contactalll counsel to inquire about the statustbé
DCAA audit On March 7, 2007, the Governmaepresentedhat the DCAA auditwould be
completed within two or three weelkesd absent unforeseen circumstancasfinal deision
would be issuedy the COby early April 2007 On March 15, 2007, NCLN20 responded
complainng that DCAAs inquiry appeared to be limited only tdCLN20’s Michigan Guard
Contract startp costsanddid not calculate lost profits

On March 29, 2007the DCAA issued anAudit Report, concludinghat NCLN20

incurred $46,856.00 imet expenseas a result ofthe September 28, 2001 termination of the
Michigan Guard Contrador default JX 43at 1-2. On March 30, 2007, the Government filed a
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StatusReport advising the court that the CO would issue a final deaisgardingNCLN20’s
August 31, 2005 REAwithin a few weeks’

Accordingly, on April 13, 2007, after considering NCLN20’s August 31, 2005 RIEA,
COissueda Determination And FindingthatconvertedGSA’s September 28, 20@&rmination
of the Michigan Guard Contract for default to one ¢onvenienceconcluding thatNCLN20
was entitled to receive$46,856.00for startup costs associated with the Michigan Guard
Contract, in addition to withheld invoices the Battle Creek ContractIX 44. Thereatfter, the
Government forwarded to the couhe DCAA’s March 29, 2007 AudiReport andhe CO’s
April 13, 2007 Determinationand Findings.

On May 9, 2007, the court convened a status conferenceg whichthe Government
argued thathe September 30, 2002 Complaint wasw moot becausef the April 13, 2007
conversionto a termination for convenience The Government concededhowever, that
NCLN20'’s claims forlost profits onthe Michigan Guard Contragtere not audited, because the
CO haddeterminedhathe did not act in bad faithThe court encouraged the parties to explore
settlement and scheduled a status conferenchaifprlO, 2007.

During the July 10, 2007status conferenceNCLN20 informed the courtthat the
settlement discussiongere not productive anegquestedo proceed with litigation Because the
basis for GSA’'sermination changedhe Governmentagreedto allow NCLN20to file a First
Amended Complaint.

On September 27, 2007, with the consent of the GovernmiZitN20 filed a First
Amended Complaint (“Amend. Compl.”), together with five binders of Exh{tR€1-AC3").

On October 26, 2007, the Governrhdited an Answer(“10/26/07 Answer”) together
with a Motion For Partial Dismissal On January 11, 2008, NCLN20 filed a Response. On
February 18, 2008, the Government filed a Reply. On March 17, 2008, NCLN20 filed a Sur
Reply.

On June 4, 2008, theout issued a Memorandum Opiniomcda Orderdenying the
Government’s October 26, 2007 Motiéior Partial Dismissadnddetermining that the claims
alleged inthe September 27, 200First Amended Complairgatisfied the requirements of the
ContractDisputesAct of 197, 41 U.S.C.88 601-13 (2006§*CDA”"), with respect to th8attle
Creek Contract SeeNCLN20, Incv. United States82 Fed. Cl. 103120-25 (2008).0n June
16, 2008, the Government filed a Supplemental Answer to the September 27Fig§07
Amended Complaint. Discovery commenced.

" On July 17, 2007, NCLN20 filed a Notice Of Attorney Liens. On July 19, 2007, the
court issued an Order striking this filifgecause itontravened the Anthssignment Act See
31 U.S.C. 8§ 3727(bj2006) (‘An assignment may be made only after a claim is allowed, the
amount of the claim is decided, and a warrant for payment of the claim has been)issued.”
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On December 1, 2008he Government filed 8otion For Partial Summary Judgment
(“Gov’t S.J.Mot.”). On December 22, 2008, the court issued an ardkcating that because
material facts were at issute Government’sDecember 1, 20081otion For Partial Summary
Judgment would be ruled on after trial.

On January 21, 2009, the court issued a Scheduling Order setting the first portion of the
trial for January 2&8, 2009 in San Francisco, California. On January 26, 2009, prior to the
start of trial, NCLN20 filed aMotion In Liming seeking to strike th&overnment’'s December 1,
2008 Motion For Partial Summary Judgméetcausdhe Government was bound by the legal
conclusions contained in the May 23, 2002 Gi€AReport. 1/26/09 Mot. at 1. In addition,
NCLN20 moved to strike the depositions of Vito Danzo and Gayle Toben proffered in support of
the Government’'s December 1, 2008 Motion For Partial Summary Judgniénat 814.
During trial an January 26 and 27, 2Qa8e following witnesses testified MCLN20’s casan-
chief: Steven JoneNCLN20’s Presidentkarim AbercrombiaNCLN20’s Chief of Operations
and John Thibault, an employee of NCLN20. 1/26/091FR74;1/27/09 TR 17832 These
proceedings were suspended, however, due to the he®iBLdd20’s counsel Seesupranote
1. Subseqsuentlyhe parties agreed to submit all proffered exhibits and deposition testimony in
lieu of trial.

On February 202009, the Governmerfiled a Motion requesng that the ourt take
judicial notice of Michigan law or certifyo the Michigan Supreme Court thgestion of
whether NCLN20 was licensed as a securiiiargl company at the timef the September 28,
2001 terminationfor default. On March 9, 2009, NCLN20 filed a Respon§mn March 23,
2009, the Government filed a Reply.

On April 22, 2009, to ascertain the credibility and weight to be afforded this withess,
court attended the deposition Mr. Pinnau,the AACO assigned tdhe Michigan Guard
Contract JX 82 at 148 (4/22/09 Pinnalep). At the request of the coudn April 27, 2009,
the Government submittetthe confidential personnel files of Mr. Pinnau aMt. Arthur S.
Dobbs,Contracting Officefor in camerareview.

On September 22, 2009, NCLN20 filad Expert Damage &ort? On November 23,
2009, NCLN20 filedan Exhibit List Index(“PX 1006-1038").

On February 1, 2010, NCLN20 filed a Pdstal Brief (“Pl. PT Br.”), together with a
Second Index of Supplementd@kial Exhibits (“PX 10391088"). On May 10, 2010, the
Government filed a Podtrial Brief (“Gov’t PT Br.”), together with additional Joint Exhibi¢3X
85-86) On September 7, 2010, NCLN20 filed a Pbsal Reply Brief (“Pl. Rep.”). On
December 16, 200, NCLN20 filed additionalexhibits (PX 1052, 1083, 1085, 1086hat were

®For a list of exhibits and depositions entered into evidence in thissesdely 21, 2011
Stipulatd Order Regarding Trial Exhibits, M5

® On September 29, 2009, the Government moved to shigkeReport but that motion
waswithdrawn aftetthe GovernmentrossexaminedNCLN20’s expert in @ecember 14, 2009
deposition. JX 86.
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referenced but not producedNCLN20’s February 1, 2010 Second Index of Supplemental Trial
Exhibits.

1. DISCUSSION.
A. Jurisdiction.

The United States Court of Federal Claims has “jurisdiction to render judgmentrypon a
claim against the United States founded either upon the Constitution, or any Auntge€s or
any regulation of an executive department, or upon any express or implieccconthathe
United States, or for liquidated or unliquidated damages in cases not sounding in tort.” 28
U.S.C. 8§ 1491(a)(1§2006) The Tucker Act, however, is “only a jurisdictional statute; it does
not create any substantive right enforcealtgairsst the United States for money damages.”
United Statey. Mitchell, 445 U.S. 535, 538 (1980¢i{ing United Statess. Testan 424 U.S.
392, 398 (1976)). Therefore, to satisfy the jurisdictional requirements of the Tuckea A
plaintiff must identiy and plead a constitutional provision, federal statute, independent
contractual relationship, and/or executive agency regulation that provides anfubstight to
money damages. See Todd. United States 386 F.3d 1091, 1094 (Fed. Cir. 2004)
(“[J]urisdiction under the Tucker Act requires the litigant to identify a substantive mght f
money damages against the United States separate from the TuckiseR¢), see also
Rothv. United States378 F.3d 1371, 1384 (Fed. Cir. 2004) (“Because the Tuaktatself does
not provide a substantive cause of action . . . a plaintiff must find elsewhere amanegting
source upon which to base a suit.”).

The September 27, 200First AmendedComplaint allegeshat NCLN20 is entitled to
money damageanderthe Michigan Guard @ntract and the Battle Creek Contracmend.
Compl. 19 59103. To this extent, NCLN20 meets the jurisdictional requirements of the Tucker
Act. See28 U.S.C. § 1491(a)(1(2006)*° NCLN20, however, alsenustsatisfy the mandatory
requirements of theCDA, 41 U.S.C. §§ 60413 (2006)!* before thecourtcan exercise subject

19|n NCLN20’s February 1, 2010 Pestial Brief, NCLN20 asserts that GSA and its
officers engaged in tortious activity in their dealings with NCLN20. Pl. PTaBt1617. The
court, however does not have jurisdiction oveort claims against the Govermmt or its
officials. See28 U.S.C. § 1491(a)(1(2006) (The United States Court of Federal Claims has
“jurisdiction to render judgment upon any claim against the United States foundedupibime
the Constitution, or any Act of Congress or any regulatiban executivelepartment, or upon
any express or implied contract with the United States, or for liquidated or untepidimages
in casexot sounding in tort (emphasis added)see also Edelmamw. United States76 Fed.
Cl. 376, 381 (2009) (holding that the United States Court of Federal Claims does not have
jurisdiction over tort claims).

1 Effective January 4, 2011, Congress amended certain provisiotiee dDA, and
recodified the Act, as amended, at 41 U.S.C. 88 -71@B. SeePublic Contracts Act of Jan. 4,
2011, PublL. No. 111350, § 3, 124 Sta8677, 381626. Although the Public Contracts Act
repealed41 U.S.C. 88 60413, any“rights and duties that matured, penalties that were incurred,
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matter jurisdiction. See B.D. Click Co.lnc. v. United Statesl Cl. Ct. 239, 241 (1982) (“The
plaintiff has failed to produce or cite any evidence establishing eitheit thaimitted a written
claim to the contracting officer or that the contracting officer renderedah decision. . .
Consequently, the court lacks subject matter jurisdiction to consider plaiotdfims].]").

In order to have jurisdiction under tRdA, a plaintiff must havesubmitted a written and
certified claim to theCO and obtained a final decision by ti@O on the claim. SeeM.
Maropakis Carpentry, Incv. United States609 F.3d 1323, 1327 (Fed. Cir. 201@DOA
jurisdiction “requires both a validlaim and a contracting officer's final decision on that clpim
Although the CDA does not define the term “claim,” the United States Court of Afpedise
Federal Circuit has stated that a “claim” is a “written demand or written assertmmebyf he
contracting parties seeking, as a matter of right, the patymfemoney in a sum certain
Englandv. The Swanson Grplnc, 353 F.3d 1375, 1380 (Fed. Cir. 200450r claims over
$100,000, dailure to “issue a decisidnor “notify the contractor ofhe time within which a
decision will be issuédwithin sixty daysof receipt of the clainis “deemed tdea decision by
the [CO] denying the claipj” 41 U.S.C. § 605(c)(2), (5) (2006).

For claims over $100,000, Congress also requires that “the contractertify. that the
claim is made in good faith, that the supporting data are accurate and complete to ahéibes
knowledge and belief, that the amount requested accuratelgtsetiee contract adjustment for
which the contractor believes tf@]overnment is liable, and that the certifier is duly authorized
to certify the claim on behalf of the contractod’l U.S.C. § 605(c)(1) (2006).

On October 26, 2006, NCLN20 submittad Amended Claim For Money Damagemat
mettherequiremerg of presenting @laimfor a sum certaiandrequestea final decisioron the
Michigan Guard and Battle Creelof@racts AC3, at 124. The October 26, 2006 Amended
Claims contains an authorizecertification that theclaims were made in good faith, that the
supporting dateaare accurate, and that the amount requested accurately reflects the contract
adjustment for whiclNCLN20 believes the Government is liabl&C3, at 2527. On April 13,

2007, as a result oNCLN20’s claim,the CO issued a final decision on the Michigan Guard
Contract converting the termination for default to a termination for convenience. JXh#4. T
CO failed to issue a decision or indicate a time period in which he woulel &sfinal decision

on the Battle Creek Contract, and therefore that claim is deemed déhied.

Since NCLN20hassatisfied thgurisdictional prerequisites of the CDA, the court may
adjudicate the claims in the September 27, 2007 First Amended Cotmplzarding both the
Michigan Guard Contract (Claims 1 and 2) and the Battle Creek Contraich$¢C3aand 4).Tort
claims against GSA or its officials raised in NCLN20’s February 1, 205D Pual Brief are
dismissedpursuant to RCFC 12(b)(1peePl. PT Br. at 116-17.

and proceedings that were begun before the date ofeeraicof this Act” are still governed by
these sectionsf the United States Code. Pub. L. No. 111-350, 8§ 7, 124 Stat. at 3855.
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B. Standing.

Standing must be determined “as of the commencement df]'suitRothe Dev.
Corp.v. Dep't of Def, 413 F.3d 1327, 1334 (Fed. Cir. 2005Y.he party invoking federal
jurisdiction bears the burden of establishing standiSge Lujarv. Defenders of Wildlife504
U.S. 555, 561 (1992). In order to establish standing, “a plaintiff siest/[that] it has suffered

an injury in fact that is . . concrete and particularized and . . . actual or imminent, not
conjectural or hypothetical; . . . the injury is fairly traceable to the challeagion of the
defendant; and . . . it is likely, as opposed to merely speculative, that the injury weitirbesed

by a favorable decision.Friends of the Earth, Inoz. Laidlaw Envtl. Sers., Inc, 528 U.S. 167,
180-81 (2000).

On June 16, 1999, NCLN20 was awarded the Battle Creek Contract. On September 7,
2001, NCLN20 wadormally awarded the MichigaGuard Contract. Amend. Compl. 1 59
103. On September 28, 2001, GSA terminated the Michigan Guard Contract for defailso
withheld paymentsdue NCLN20 onthe Battle Creek Contract. On April 13, 2007, the
Government converted GSA’s September 28, 2001 termin&biomefault of the Michigan
Guard Contracto a terminatiorfor conveniencendrejectedNCLN20's claims folost profits
underboth contracts.The September 27, 2007 First Amended Compkaiegesthat NCLN20
incurredinjury under both contractbat isfairly traceable to GA’'s actions As such, NCLN20
has standing in the United States Court of Federal Clanrssek an adjudication of the claims
alleged in the September 27, 2007 First Amended Complaint regardimgdmtacts

C. Whether The Government Is Barred From Defending Against Claims
Alleged In The September 27, 2007 First Amended Complaifdecause Of An
Admission Or Waiver.

As a threshold matter, the court turns to a January 26, 2011 Matiomine filed by
NCLN20 to bar the Government from defending against NCLN20's claims that G84 iact
bad faith regarding the Michigan Guard Contract. 1/26/09. stot16; see alsdPl. PT Br. at
38-42, 64-66, 92.

First, NCLN20 argues that the Government has admitted that the September 28, 2011
termination for default of the Michigan Guard Contract was unjustifeszhuse the Government
agreed to thewuthenticity of theMay 23, 2002 IG Report. Pl. PBr. at 3839, 42, 64. The
Government respondbatit admited onlyto the authenticity of the GSA IG Report, notit®
factsandlegal conclusions. Gov't PBr. at 41. The Governmentasany other party, is bound
by judicial admissios. See Weeks Dredging & Contracting, IncUnited Statesl1 Cl. Ct. 37,

47 (1986) (“[T]hat which a defendant admits in his answer is binding upon him until he
withdraws the admission by a proper amended or supplemental plegemgfiasis omittegl)

In this case, however, the court has deteechithat the Government’s admission tife
authenticity of the IG Report was not an admission as to either the factughbcdaclusions
contained therein.

Next, NCLN20 argues thahe Governmentas required to plead the argument that the
September 28001 termination for default was justified due tolNN20’s failureto obtain the
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required Michigan gard licensgeas an affirmative defense under RCFC 8{cpl. PT Br. at 92.

The Government did not do so in the January 31, 2003 Answer to the Sep&mia802
Complaint, the October 26, 2007 Answer to the September 27, 2007 First Amended Complaint,
or the June 16, 2008 Supplemental Answer to the September 27 280KmendedComplaint.

Pl. PTBr. at 92.

Assuming that the Government’s argumentnsaffirmative defense under RCFC 8(c),
the United States Court of Appeals for the Fede@aicuit held in Calderav. Northrop
Worldwide Aircraft Servs., Inc192 F.3d 962 (Fed. Cir. 1999), that tfaglure to raise an
affirmative defense “by responsiveeplling is not necessarily fatal if raising the issue later will
not result in surprise or unfair prejudice.ld. at 970, see also First Annapolis Bancorp,
Inc. v. United States75 Fed. Cl. 280, 28@007) polding that*‘[a]n affirmative defense may be
waived if not pled as prescribed, but the waiver is not effective absent unfairssuopr
prejudice’). The Governmenhas been arguing that NCLN20 lacked a valid Michigan security
guard license since itdovember 12, 2004 Motion For Summary Judgment. 7/12/04 Gov't Mot.
S.J. at 1214. Therefore, NCLN20 was on noticé this argumentthree years before the
SeptembeR7, 2007 First Amended Complaint was filed and four years before trial commenced.
Accordingly, the court has determined tHdCLN20 wasnot prejudiced by the Governmésnt
arguing this defense at trial

For these reasons, the court has determined that the Government is not roanred f
defending against claims alleged in the September 27, 2007 First Amended Compkaisebec
of judicial admission or waiver. Accordingly, Plaintiff's January 26, 2011 Moliohimineis
denied.

D. Issues Raised In The September 27, 2007 First Amended Complaint
Regarding The Michigan Guard Contract.

The September 27, 2007 First Amended Complaint alleges two claims concéming t
Michigan Guard Contract. The First Claim For Relief seeks damages #s Giad faith,
arbitrary, capricious, malicious, material, and total anticipatory breacmes wronghl
termination of [the Michigan Guard Contract] and other relief.” Amend. Coffpb973. The
Second Claim For Relief seeks damages for GSA’s breach of the “implied dugeedfaith
and fair dealing, to cooperate and not to hinder or interfereasittract performance.’id. 1
74-79.

Because NCLN20’s arguments do raltvays clearly identify the specific actsthat
supporteach of the allegedaims for relief and are often redundant, the court has attempted to
structure an analysis thptesers NCLN20’s claimsas they aroseAccordingly, the court first

12 RCFC 8(c)requires that a part$fijn responding to a pleadingstate any avoidance or
affirmative defense, includinigut nd limited to “accord and satisfaction; arbitration and award;
assumption of risk; contributory negligence; duress; estoppel; failure of ca@igide fraud;
illegality; laches; license; payment; release; res judicata; statute of fraudte sfdimitaions;
and waiver.” RCFC 8(c). RCFC 8(d)oweverdoes not lisplaintiff's breach of contract as an
affirmative defense.
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will analyze NCLN20’s clainthat GSA breached the Michigan Gua@bntractandbr violated
the implied duty of good faith and fair dealing. Second, the court will addresthehGSA'’s
Septembel8, 2001 Termination Fordault was lawfubr justified by anticipatory repudiation
or later discovered evidence about NCLN20’s compliance with the Solicitafioind, the court
will turn to whethetGSA engaged in bad faith or abdsts discretion precludingconversion of
the September 28, 2001 termination for default to ore®w¥enience.

2. Whether The General Services Admmistration Breached The
Michigan Guard Contract Or Violated The Duty Of Good Faith And
Fair Dealing.

a. By Requiring That Plaintiff Provide Additional Guards After
The Award Was Made.

NCLN20 argues that GSA breachece tMichigan Guard Contract andolated the
implied duty of good faith and fair dealing by requiring NCLN20 to staffadditioml nineteen
to twentysevenguard posts after the September 11 terrorist attackhout amending the
Michigan GuardContract or increasing payments to NCLN20. Pl.B?Tat56, 10810, 12427,
134-35 NCLNZ20 further contendthat GSA’s demand to increase the number of gysosts
was impossible to meéecause guards had to undergo extensive background checks and training
that could not be completed by the October 1, 2001 start date. Bk. RT108110; see also
1/27/09TR 26172 (Abercrombialest). The Government responds that NCLN20 couddve
securd additional guards from the contractuatigquired reserve force or kpayng existing
guards overtime. Gov't PBr. at 4648.

The Michigan Guard Contract was an indefinite delivery, fixed price, requirements
service contrat, and, as such, NCLN20 was required to meetgmyrdpostrequirements that
mayarise JX 1 at 36see alsdvlasonv. United States615 F.2d 1343, 1346 n.5 (Ct. Cl. 1980)
(“An indefinite quantities contract is a contract under which the buyer agneeschase and the
seller agrees to supply whatever quantity of goods the buyer chooses to purchadeefrom t
seller”). Therefore NCLN20 assumedhe risk that “the actual cost of performance [would] be
higher than the price of the contractDalton v. Cessna Aircraft Cq.98 F.3d 1298, 1308-ed.

Cir. 1996). In fact the Michigan Guard Contract specifically authorized GSA to issue post
award task orders to increase the number of gpasiswithout modifying the contract or
paying additional compensatidh JX 1 at 36, 40 Therefore, theourt has determined th@&SA

had the contractual righid requireNCLN20 to staff additional guardoststhrough task orders

3 The Michigan Guard Contract allowed GSA to issue oral task oidaesponse to
special events, disasters, or emergenciesaburtitten confirmation was required within five
busiress days. JX 1 at &B. In this case,GSA failed to providethe requiredwritten
confirmaion. JX 84 at 27 (6/30/09 Dobbs Dgp.The court, however, does not consider this to
be a materiabreach of the Michigan Guard Contra&ee Thomas. Degt of Hous & Urban
Dev, 124 F.3d 1439, 144@ed. Cir.1997) (“A breach is material when it relates to a matter of
vital importance, or goes to the essence of the contract.”).
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without payingNCLN20 additionalcompensation GSA’s requestid not breach the Michigan
Guard Contract.

GSA, however,couldhave breachethe implied duty of good faith and fair dealirigt
issted a task order thaunreasonably cauf# delay or hindrance to contract performancg€.”
Sanchez & Son, Ine. United States,6 F.3d 1539, 1542 (Fed. Cir. 2Q05For this reason,
NCLN20 assertghat it was impossible to fill thadditionalnineteen to twentgevenguard posts
requestedbecauseat would be impossible ttrain guards before performance was scheduled to
commence PIl. PT.Br. at 108110; 1/27/@ TR 26172 (Abercrombialest); 1/26/09 TR 556
(JonesTest). This argument, however, is unavailinghen the Michigan GuardContract
required NCLN20 to maintain a rese force of sufficient size to cover “an increase of twenty
percent (20%) over and above the total Basic Service Requirement labor acel lsews stated
in the Contract by [GSA] for the staffing and operation of each guard post.” JX51 at
(emphasioomitted. USI used this reserve foradter NCLN20 was terminated for defatdtfill
the guarepost requirementsy October 1, 20Qlononly a few daysnotice. SeeJX 81 at 1314
(6/9/09 McKayDep); JX 84 at 8, 27 (6/30/09 Dobbeep). NCLN20 has offered no compelling
explanatiorfor why it could not have done the sanfeln addition, in a September 19, 2001 e
mail, Mr. Abercrombia acknowledged that NCLN20 could have met GSA’s quamidequest
by paying existing guards overtim&eelX 23at 1.

For these reasons, the court has determined that GSA did not tireddithigan Guard
Contractor violate theduty of good faith and fair dealing by increasing the numbeguaid
posts after the Michigan Guard Contract was awarded.See Precigin Pine & Timber,
Inc.v. United States596 F.3d 817, 831 (Fed. Cir. 2010) (holding tH&lthe implied duty of
good faith and fair dealing cannot expand a \parcontractual duties beyond those in the
express contract or create duties inconsistent with the contract’s provjsions”

b. By Contributing To Delay In Plaintiff 's Start-Up Efforts.

In addition,NCLN20 argueshatGSAbreached thduty of good faith anékir dealingby
contributingto the delay in NCLN20's stattp efforts. First NCLN20 asserts that GSwisled
NCLN20 into relying on the incumbent contramt USI, for weapons, uniforms, and other
equipment. Pl. PT Br at 11, 101,108. The Government responds that the Michigan Guard
Contract requiré NCLN20 to obtain all neessary equipment arsdippliesand thatGSA only
informed NCLN20 thatJSI might sellthese itemss a courtesyGov’'t PT Br. at 55 The court
has determined that NCLN20 was required to obtain weapons, uniforms, supplies, and other
equipment necessary to perform the Michigan Guard Contract. JX 1 at 35. NClad2totv
required to acquire any of those items from USI, nor did USI hayedaty to sell them to
NCLNZ20. Id. When it beame clear that USkould not sell these items to NCLN2he CO
promptly informed NCLN20. JX 81 at 28 (6/9/09 McKay Dep.); JX 84 at 26 (6/30/09 Dobbs
Dep.).

4 The evidence suggests thBCLN20 intendel to hire USI’s contract guardsd had
done so. SeeJX 81 at 12 (6/30/09 McKaRep); 1/27/09 TR 203, 2121, 263 (Abercrombia
Test). Therefore, NCLN20 should have been able to deploy these employees, in addigon to
regular guardgp fill the guard posts as USI did.
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Second, NCLN20 argues that GSA encourajed hire Mr. McKay (USI's Contract
Manager)to sere as its Contract Bhagerandthat Mr. McKay undermied NCLN20’s efforts
to commence performance of the Michigan Guard Contract. PIl. PT Bid,af374, 108.
NCLN20 argues that Mr. McKay'’s simultaneous work as a Contract Manaigkeoth NCLN20
and USI was a breach of the Michigan Guard Contrédtt. The Governmentepliesthat the
Michigan Guard Contract did not prohibit Mr. McKay from serving in bothsi@ad NCLN20
has not shown how it was harmed thg suggestiorthat NCLN20 consider hiringMr. McKay.
Gov't PT Br. at 55-56

The court has foundo evidence tha¥ir. McKay hadanyspecial relationship with GSA
or was working on behalf of GSA to undermine NCLN20’s contract. JX 814a(639/09
McKay Dep). GSA informedall potential contractorsf Mr. McKay’s availability and it was
common practice for the incumbent contract manager to work for the incoomiigictor JX 1
at 431; JX 81 aB-4, 16 (6/9/09 McKay Dep.); JX 84 at 6 (6/30/09 Dobbs Dep.). Nor tlees
court constru¢he contractual provision at issuephibitan incumbent contract manager from
working for a followon contractaralthough théwo contractamay briefly overlap JX 1 at 41
Assuming,arguendg that NCLN20’s hiring Mr. McKaywas a breach of the Michigan Guard
Contract,it wasNCLN20, not GSAthatwas in breach

The principal reason for NCLN20delayed startip efforts waghe inabilityto secure
the Michigan weapons permitdt appeargshatNCLN20 senta checkto Mr. McKay one to two
weeks before performance was scheduled to commdntejt was made payable to the
Michigan Police DepartmentJX 63 at 10 (10/11/04 Jone®d)); JX 81 at 9 (6/9/09 McKay
Dep.). The Department did not accept checlsl. Therefore, NCLN20 had to mail a second
check payable to Mr. McKay so he could purchase the required license. JX 63 at 10 (10/11/04
Jones Decl.)JX 81 at 911, 2223, 28(6/9/09 McKayDep). It is unclear who was responsible
for this mistake, but there is no evidence that GSA was at fault.

The United States Court of Appeals for the Federal Circuit has held that “a aantract
cannot recover where delays are ‘concurrennteriwined’ and the contractor has not met its
burden of separating its delays from those chargeable to the GovernilasseX Electro Erigs,

Inc. v. Danzig 224 F.3d 1283, 1292 (Fed. Cir. 2000) (internal quotation marks and citations
omitted). NCLN20 has not identified any delay attendant to NCLN20’s failure e ha
Michigan security guard licensthat was caused by GSA.Instead, the record shows that
NCLN20 decided to rely on one employee to commestagtup operations on September 10,
2001, approximately two weeks after it received a preliminary notice of awid81 at 15
(6/9/09 McKay Dep.); JX 75 at 6 (Thibault DepThe Solicitation howeveradvised: “Do not
assign all the stattp work to only one or two persons[.]” JX 1 at534ee alsaJX 81 at 15
(6/9/09 McKayDep).

Because NCLN20 has not satisfied its burden to show that any delay in securing
weapons uniforms,and other equipment dailure to procurea valid Michiganweapondicense
wascaused by GSA, NCLN26annotestablish that GSA breached the Michigan Guard Contract
or that GSAviolatedthe duty of good faith and fair dealing.
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2. Whether The General Services Administratiors September 28, 2001
Termination For Default Was Lawful.

Default termination is “a drastic sanction which should be imposed (or sustaingd) onl
for good grounds and on solid evidencd.D. Hedin Constr. Cov. United States408 F.2d 424
431 (Ct. Cl. 1969) (citations omitted). The Government bears the bwfdgemonstrating that a
termination for default was justifiedLisbon Contractors, Inc. v. United Stat@28 F.2d 759,
765 (Fed.Cir. 1987) “If the government succeeds in proving default, the plaintiff then must
demonstrate that the default was excusalnider the terms of the contracKeeter Trading Co.
v. United States79 Fed. Cl. 243, 253 (2007) (citation omitted) (internal quotation marks
omitted).

a. Based On The Contracted Date Performance Was To
Commence

NCLN20 argues that th®lichigan Guard @ntract was awardegitheron September 7,
2001, when theCO issud aformal award notice(JX 10) or on September 10, 200iyhen
NCLN20received thdormal notice(JX 63 at 7(10/11/04 Jones Decl.)PI. PT Br. aB6-37, 43-
44. The Michigan GuardContractrequiredthat performancecommence‘within thirty (30)
calendar days after the date@dntractaward, or on October 1, 2001, whichever was later.” JX
1 at11 (emphasisomitted. Therefore, NCLN20 asserts that the start date should have been
eitherOctober 7, 2001or October 10, 2001PI. PT Br. at 3637, 43-44; see alsalJX 71at 7(IG
Report concluding thalCLN20’s start date was October 7, 200Ihe Governmentounters
that the award occurred on August 24, 2001, when GSA sent a preliminary notice of award to
NCLNZ20, soperformance was required commencen October 1, 2001 Gov't PT Br. at 11
14 (citingJX 6). Had the award occurred after August 31, 2011, the Michigan Guard Contract
provides that the parties may agree in writing to shorterstédmtup period if the contract is
awarded after August 31, 2001. Gov't PT Br. at 14-15 (citing JX 1 at 39).

The Michigan GuardContract provids that the “written award or acceptance of a bid
mailed or otherwiséurnished to the successful bidder within the time for acceptance specified in
the bid shall result in a binding contract without further action by either.paddy¢ 1 at 396.

GSA only needed teend a witten notification of award téhe contractor and followp with a
formal notice to awaré contract effectiveas of the date of thimitial written notice. See48
C.F.R §14.408-1'° see alsdGoldberger Foods, Inas. United States23 Cl. Ct. 295, 303 (Cl.

15 In the context of sealed biddingAR 14.408-1 provides:

(a) The contracting officer shall make a contract awardylyritten. . . notice,
(2) within the time for acceptance specified in the .bid, and (3) to that
responsible bidder whose bid, conforming to the invitatieii be most
advantageous to the Government . . . .

(c)(1) Award shall be made by mailing or otherwise furnishingraperly
executed award document to the successful bidder.

(2) When a notice of award is issued, it shall be followed as soon as possible by
the formal award.

25



Ct. 1991) (holding that a telegram followed by a formal noticanrd was sufficient to create a
binding contract as of the date of the telegrafi)d, 960 F.2d 155 (Fed. Cir. 1992).

On August 24, 20Q1GSA sent a noticéo NCLN20 staing in unequivocal terms that
NCLN20 wasawarded the Michigan Guard Contract dhdt a “post award meetingiould be
scheduled JX 6. On that same datBlCLN20 wroteGSA a letter that accepited the award” of
the Michigan Guard Contract. JX 7. On September 7, 2001, the CO fdligpweith a formal
notice. JX 10.

Even if a formal awardwas not made on August 24, 2001, NCLN20 and GSA
neverthelesagreed in writinghat October 1, 2001was thestartup date. JX 6 (award notice
indicating that performance is expected on October 1); JX 9 at&Zq1l Jonetetten (“As far as
your request regarding the October 1, 2001 start date, that is what our bid is based on per the
solicitation specifications. We are capable to perform the gsmmdces on the required start
date.”); JX 23 9/19/01 Abercrombialetter) (“We have gone forward with all intentions of
starting on Oct. 1, 2001 and | don’t foresee any reason why we couldn’t.”); JX 15 atcat{imgi
that the start date was October Q02); JX 24 at 5 (same).

Therefore, the court has determined that NCLN20 was awarded the Michigan Guard
Contract on August 24, 2001, requiring NCLN20 to commence performamdater than
October 1, 2001. Even the contrachad not beemwarded on tht date, the parties agreed to
commence performance on October 1, 2001.

b. Based OnThe Contractual Notice And Cure Requirements.

On September 26, 2001, five days before performance was to dxegime Michigan
Guard ContractGSA issued aure notice requiring NCLN20 to provide copies of all “state
required weapons permits” and assurances that it could perform within feantiyours or be
terminated for default. JX 30 &t2. NCLN20 was unable to comply. On September 28, 2001,
three days prior to the date of contract performance, NCLN20 was terminatechidt. fef

(d)(1) Award is generally made by using the Award portion of Standard Form
(SF) 33,Solicitation, Offer, and Award, or SF 1447, Solicitation/Contraete(
53.214).

(2) Use of the Award portion of SF 33, SF 26, or SF 14és not preclude the
additional use of informal documents, including telegrams or electronic
transmissions, as naes of awards.

48 C.F.R. § 14.408-1 (emphasis added).

16 GSA failed to provide advance notice of the September 28, 2011 termination to the
Small Business Administratioas required by the Michigan Guard Contract. JX 21& This
is not sufficient grounsl to overturn a default terminationnless the contractor has suffered
prejudice. See Hannon Elec. Cu. United States31 Fed. CI. 135, 150 (1994) (failure to notify
the SBA is not grounds for overturning a default, since that notice is provided srdyiatter
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The United States Court of Appeals for the Federal Circuit and its predetessdreld
that when the Government terminai@sontract without providingany requirednotice and
timely opportunity to curethat termination is“wrongful.” SeeBailey Specialized Bldgs.,
Inc. v. United States404 F.2d 355, 363 (Ct. Cl. 1968) (“It is concluded that the termination of
the contract by defendant withoutvigig the plaintiff the te days written notice as required
by . . .the contract constituted a wrongful termination of the contract by the deféhdaaé
alsoJohnson Mgmt. GrgCFC, Inc.v. Martinez 308 E3d 1245, 124%0 (Fed. Cir. 2002JFAR
52.2498 allowed the Gvernmentto terminatea contract for defaultf the contractor failed to
cure after reeiving notice and a teday cure period

The Michigan Guard Contract specifically incorporated FAR 528#9 JX 1 at 199.
Thereunder, GSA could termindia failure todeliver supplies or perform services within the
time specified in the Michigan Guard Contract, that is, October 1, 286848 C.F.R. § 52.249
8(a)(1)(i). But, GSA couldnotterminate NCLN20 prior to that datenlessGSA gave NCLN20
a notice of a defiency in performance and NCLN20 did not cure within ten d8&ee48 C.F.R.

8 52.2498(a)(2; see als@Bailey, 404 F.2d at 363 (holding that a failure to give a contractually
required terday cure period constituted wrongful terminajio®ince GSA did not give
NCLN20 a tenday period to cureafter the September 26, 2001 notice of deficiency in
performancethe court has determined that GSA’s September 28, 2001 terminatis®Ldi20

for defaultfor failure to make progressas unlawful.

of information.”). In this case, NCLN20 has failed to establish how it was prejudiced by GSA’s
failure to inform the SBA.

" FAR 52.249-8(a) provides:

(1) The Government may, subject to paragraphs (c) and (d) below, by written
notice of defaulto the Contractor, terminate this contract in whole or in part if the
Contractor fails te

(i) Deliver the supplies or to perform the services within the time specified
in this contract or any extension;

(i) Make progress, so as to endangerformance of this contract (but see
subparagraph (a)(2) below); or

(i) Perform any of the other provisions of this contract (but see
subparagraph (a)(2) below).

(2) The Government's right to terminate this contract under subdivisions (1)(ii)
and (1)(iii) above, may be exercised if the Contractor does not cure suck failur
within 10 days (or more if authorized in writing by the Contracting Offieé&er
receipt of the notice from the Contracting Officer specifying the failure.

48 C.F.R § 52.248(a) (2011).
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C. Based On Plantiff's Anticipatory Repudiation.

The Governmenargueghat anticipatory repudiation is a “wekcognized” exception to
any requiremenodf notice and cure, so that once a contract is repudiated, the Government does
not need to delay termination. Gov't PT Br. at 50he Government asserts that NCLN20
repudiated by failing to provide assurances that it could perfam.

In Danzigv. AEC Corp, 224 F.3d 1333Fed. Cir. 2000), the United States Court of
Appeals for the Federal Circudbserved tht, undercommon law, anticipatory repudiation
required “an unambiguous and unequivocal statement that the obligor would not or could not
perform the contract.d. at 1337 Current jurisprudencdiowever, recognizes thanticipatory
repudiationmay beapplicable where

reasonable grounds support the obligee's belief that the obligor will breach the
contract. In that setting, the obligee “may demand adequate assurance of due
performance” and if the obligor does not give such assurances, the ohhgee
treat the failure to do so as a repudiation of the contract.

Id. at 133738 (quoting RSTATEMENT (SECOND) OF CONTRACTS 8 2512) (1981)). Accordingly,
“government contractBaw] has adopted [the doctrine of anticipatory repudiation], expressing it
as a requirement that the contractor give reasonable assurances of perfgbutiocdy] in
response to a validly issued cure noticeAEC Corp, 224 F.3d at 1338see alsoCross
Petroleumv. United States54 Fed. CI. 317, 326 (2002) (holding that tadure to afford a
contractor notice and the contractyapecified periodo cure precludes the governmdéram
asseling a defense of anticipatory repudiatitor failure to provide assurangesin this case,
however, GSA did not afford NCLN20 “a@alidly issued cure noticé instead requiring that it
provide assurances withiwenty-four hours. SeeAEC Corp, 224 F.3d at 1338; JX 30.

For these reasons, the court has determined that the Goveiarbanmedrom asserting
the defense of anticipatory repudiation.

d. Based On Later Discovered Evidence Concerning Plaintiff’'s
Compliance With The Solicitation.

The Government argues that the September 28, 2001 termination for default wasl justifi

by NCLN20's failure to obtain a contractually required Michigan securitydglieense. Gov't

PT Br. at 28. Although the CO did not cite NCLN20’s failure to comply whih Michigan
security guard license requirement as a reaspporting the September 28, 2001 terminafiion
default, later discovered evidence may provide cause for terminat@ee Joseph Morton
Co.v. United States757 F.2d 1273, 1277 (Fed. Cir. 1989)]t is settled law that a party can
justify a termination if there existed at the time an adequate cawuse, if then unknown.”
(citations omitted)

UnderMichigan law a companynustpossess a valid Michigan security guard license at
the time of contract performance, but not wheofiersto perform such servicesSeeMich.
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Comp. Laws 8§ 338.1053 (“Unless licensed under this act, @rporation shall not engage in
the business af. .private security guard. .or an agency furnishing those servicessge also
1981-1982Mich. Op. Atty Gen. 696, 1981-1982 Mich. OAG No. 6086, 1982 WL 183578 (Mich.
A.G.) (“The Private Security Guard Act of 1968 does not require thabfestiate private
security guard agencies be licensed in Michigan prior to bidding, solicitireeking to do
business in this statg.

The Governmet arguesthat the July 31, 2001 Solicitation required a valid Michigan
security guard licensas a precondition to award. Gov't BF. at 28 31 (citing JX 1 at 18
NCLN20 explainsthat B&C Service Co. (“B&C”) held a valid Michigan state secugtyard
licenseand NCLN20 had a joint venture and agency relationship with this f8eePX 1083;
1/26/09 TR116-130(JonesTest); 1/27/09 TR 284300, 303305, 314315, 318329 (Thibault
Test). The Government responds tH4€CLN20 may notrely on anothe company’s security
guard licenseandthat NCLN20’s proposal was na@ubmitted to GSA aa joint venture.Gov't
PT Br. at28-31, 34-35.

The record reflects th&CLN20 did not have a valid Michigan securgyardlicense on
August 16, 2001, when it submitted an offer to GSA or on September 28, \#68d GSA
terminated NCLN20 for default. 1/26/09 TR 118 (JonesTest); 1/27/09 TR 274
(Abercrombia Tes});, JX 76 atl3, 2528 (5/6/08 Toben Dep.) (testifying that Mr. Zerefos did not
apply for a license until September 21, 2001, but the license did not issue, because tite requis
fingerprint cards were not submittedYhe earliest evidence &§CLN20’s attempt to obtain a
security guard licensis from August 21, 201, whenNCLN20 entered into amgreement with
B&C'’s principal, Mr. Zerefos, that he would either obtarMichigan security guard license for
NCLN20 or wouldallow NCLN20 touseB&C'’s existing security guard licens&®X 1083 at2-

3. Although NCLN20 could use the security guard license of a joint venture partnertbede
Michigan Guard Contract, NCLN20 never disclosed B&C as a joint venture part@SA. JX

2 at 31. Moreover, under Michigan lawecurity guardlicenses cannot bessigned and
thereforeNCLN20 was prohibited from relying on B&C'’s security guard licen&eeMich.

Comp. Laws8 338.1065 (“A license issued under the provisions of this act is not assignable, and
is personal to such licensee.”).

NCLN20'’s arguesthat the July 31, 2001 Solicitation was ambiguous as to the precise
time when an offeror must possess a Michigan security guard lidemsat(the time a proposal
is submitted, before an award, or by the st@ridate) and that this requirementhsuld be
construed against GSA. PIl. PT Br. at775 80; see alsdJnited Statew. Seckinger 397 U.S.
203, 216 (1970) (“[O]ur interpretation adheres to the principlat as between two reasonable
and practical constructions of an ambiguous contractual pwayis. .the provision should be
construed less favorably to that party which selected the contractual lariguage

The court has determined that the July 31, 2001 Solicitation is not ambigGtases
K-15 and H14 of the Michigan Guard Contractquire that an offeror provide proof of a valid
Michigan sectity guard license at the time the propasasubmitted. JX At 180, 344. Clause
C-6 requires that the contractor also comply with all other applicable laws by the timraato
performance commences. JX 1 at 43. Therefore, the court has determined thatitaéi@oli
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requires that a contractor possess a valid Michigan security djaande as of the datea
proposal is submitted.

Nevertheless the court has determined that NCLRRGailure to comply with the
Solicitation does nojustify the September& 2001 termination for defautir invalidate the
Michigan Guard ContracbecauseGSA had the ability to ascertain NCLN20lgense
complianceprior to awardand either failed to do so or waived that requirem&aeJX 1 at 180
(requiring that the Contractor submit copies of contract related licenses tpriGontract
Award”); JX 2 a 25 (requiring a photocopy of the contractor’s security guard liceri3egpite
the fact that NCLN20 failed tprovide documentatiQrGSA nevertheless awarded the contract
to NCLNZ20.

Moreover,once the contract was award#ae fact that NCLN20 did not have the security
guard licenses prior to performance does not mearthisafailure would result in immediate
termination GSA would still have had to give NCLN20 notice of this defect and-dagrcure
period in order to t@inate the contract prior to contract performanSee48 C.F.R. § 52.249
8(a)@)-(2) (allowing termination for default without a cunetice and terday cure period only
when the contractor fails tddeliver thesupplies or to perform the servicesthin the time
specified in this contract or any extensijon Had it been given this curetice anden-day cure
period,NCLN20 could have performed under a temporary Michigan security guard licBese
Mich. Comp. Laws § 338.1057(4authorizingissuance oftemporary security guard licerssier
aperiod of 120 days).

Therefore,the court has determined that NCLN20’s lackaoMichigan security guard
licenseprior to performance does not justify the Government’s September 28tét@tihation
for default!®

For these reasons, the court has determined that the September 28, 2001 termination for
default was unlawful. As such the September 28, 2001 termination for default must be
converted to a termination for convenienc8ee48 C.F.R.8 52.249-8) (201) (“If, after
termination, it is determined that the Contractor was not in default, or that thdt dedgu
excusable, the rights and obligations of the parties shall be the same as imihatien had
been issued for the convenieradghe Government.”) (incorporated by reference at JX 1 at 199)
see alsoKeeter Trading 79 Fed. Cl.at 262 (“[I[l[n government contract cases in which a

18 To the extent the Government argues that the security guard license issueepranlud
investigation as to whether GSA acted in bad fagkeGov’t PT Br. at 28), the United States
Court of Federal Claims has emphasized that bad faith on the part of the Governrhent wil
invalidate a termination for default and preclude a constructive termination for cemveriven
if the contractor was actually in default at the time of terminati¢eeter Trading79 Fed. Clat
252 ([E]Jven in cases in which a contractor has technically defaulted on itgactrdl
obligations, the court will not uphold a default termination where the agency hdsiradtad
faith in administering the contract.”).
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termination for default is found to be improper, it will be converted to a terminatiothé
convenence of the government, and damages calculated accordingly.”).

3. Whether The April 13, 2007 Conversion To A Termination For
Convenience Was Improper Due To Bad Faith Or Abuse Of
Discretion By The General Services Administration.

The United State€ourt of Appeals for the Federal Circhiisheld thata terminaton for
convenience will be upheldnless the contractor can establishd faith orclear abuse of
discretion. SeeT & M Distribs., Inc.v. United States185 F.3d 1279, 1283 (Fed. Cir. 1999n
the absence of bad faith or clear abuse of discretion, the contracting©#leetion to terminate
for the government's convenience is conclusiyegg alsKrygoski Const Co., Inc. v. United
States 94 F.3d 1537, 1541Fed. Cir. 1996) (“When tainted by bad faith or an abuse of
contracting discretion, a termination for convenience causes a contract bredoh&inPro
Protective Agency, In@. United States281 F.3d 1234 (Fed. Cir. 2002)e United States Court
of Appeals for the Federal Circulield that the presumption that Government officials act in
good faith may only be overcome blgar and convincing evidencéd. at 1239 (“[W} believe
that clear and convincing most appropriately describes the burden of proof applocale t
presumption of the governments good faith.”). In addjtibve plaintiff must show “specific
intent to injure”the plaintiff. 1d. at 1241.

NCLN20 has advanced a number of arguments to establish bad faith or an abuse of
discretion by GSA that the court examiresow.

a. Based On Animus, And/Or Racial Bias.

NCLN20 argues that GSA’s September 28, 2001 termination for tlefasl motivated
by animus andacial bias. Pl. PT Br. &-3, 5354, 58, 64, 100, 104, 1a8)7. Specifically,
NCLN20 asserts that the AACO’s bad faith and animus toward NCLN20 dedina a1999
disagreememver the Battle Creek Contract and, at that time, the AACO indicated that he would
seek revenge against NCLN20 at a later date. 1/26/09 792 8%onedest). The Government
responds that there is no evidence in the record of aranmagial bias towarddCLN20. Gov't
PT Br. at 4244. Assumingarguendothat the AACO harbored animufie Government asserts
NCLN20 was not harmed because the CO made all key decisions regarding tlgaiihard
Contract. Id. at 4546.

The court has reviewed the record with extra daduding the AACO'’s personnel fige
that wereproduced at the court’'s requesand the testimony of his supervisors.heTrecord
establisheghat the AACO was a difficult person, whose style of communication was inept,
argumentative, and unprofessional. JX 16,12822. While the AACO’scommunicationsvith
NCLN20 often were accusatory and condescendirtge conflict between the AACO and
NCLN20 was exacerbated byNCLN20’s management anéhilure to adhere tothe specific
requirements of the Michigan Guard ContracUnder thesecircumstancesthe court has
determined thaNCLN20 has not demonstratéad faithor animus on the part dfie AACO or
specific intent to injureNCLN20. Although NCLN20’s frustration with the AACO was
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understandable, that alone is not sufficient to overcome the presumption that the A&G@a
good faith in administering the Michigan Guard Contract.

In addition there is no evidence in the record to suggesttteatAACO wa racially
biased. The only mention ddicial biasn the records Mr. Abercombia’s estimonythat he did
not attribute any ofthe AACO'’s actions regarding NCLN20 tcadal bias 1/27/09 TR228
(Abercrombia Tes}).

b. Based On AFailure To Honor The Contractual Bargain.

The United States Court of Appeals for the Federal Circuit and its predeakssbave
held thatentering a contract with no intention of honoribgor terminatinga contracto find a
better bargainare grounds forinvalidaing a termination for corenience. See Salsbury
Indus.v. United States,905 F.2d 1518, 1521 (Fed. Cir. 1990) (“[W]hen the government
contracts with a party knowing full well that it will not honor the contract, it caawoid a
breach claim by adverting to the convenietezenination clause.”)see alsolrorncellov. United
States 681 F.2d 756, 772 (Ct. Cl. 1982) (holding that it was bad faith to terminate for
convenience to acquire a better bangeom another source).

NCLN20 argues that GSA entered into the contradh WiCLN20 with no intention of
fulfilling its promises, as it had a preference for Ugich offered lower prices than NCLN20
Pl. PTBr. at51-57 As a result, GSA prematurely terminated NCLN20 to divertMiahigan
GuardContract to USI by “drummingpufeigned claims of NCLN20’s unreadiness,” issuing a
verbal change order, and demanding a starttdatevas not in accordance with the contract and
was impossible to achieve. PIl. PT Br. at 109-110.

Contrary to NCLN20’s argument, USI did not offer to perform the Michigan Guard
Contract at a lower cost than NCLNZbD.SeeJX 3 at 12; JX 82 at 364/22/09Pinnau Dep.)
The courthasfound noevidencehat GSA entered into the Michigan Guard Contract without the
intention of honoring it, othat GSA expressed any specificeference fothe incumbentJSI,
other than the fact thdSI wasawarded theMichigan Guard ©ntract after NCLN20was
terminated for defaultJX 34 at 1.

C. Based On Disparate Treatment

NCLN20 also assestthatGSA treated it differently from three other contractors. PIl. PT
Br. at46-48, 111 First, NCLN20 pointsto a guard contract in OHidwherethe contractor was
unprepared to start performandmt the same CO assigned the Michigan Guard Contract
grantedthe Ohiocontractor several extensions of tinld. PT Br. at 47 (citingIX 84 at 29
(6/30/09 Dobbs Dep.) The Government responds that administering the Michigauard
Contract the CO was mindful of his previounistakes regarding the Ohmontractand the

19 This assertion is based on an erroneous reading of tlEAsAtestimony PI. PT Br.
at 5355; seealsoJX 82 at 36 (4/22/09 Pinnau Dep.).

2The record does not reflect the name of this contractor.
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heightered security concerns after 9/1Gov't PT Br. at 5354; JX 84 at 386 (6/30/09 Dobbs
Dep.). For these reasons, the CO decided not to extend the start-up period for NGLN20.

NCLN20 alsopoints to GSA’s treatmerdf Knight Protective Services (“KPS"g firm
thatwas awarded the Michigag@uard Contracin 2003. PI. PTBr. at 90. KPS did not have a
Michigan security guard license until after GSA had awarded the comtndctvas afforded
ninety days to commence perfoance. JX 46; JX 44X 81 at 14, 196/9/06 McKay Dep.).
The Governmentoesnot deny thesallegations but respondghat KPS acquired theequired
license before performance was scheduled to bagirequired by Michigan law Gov’t PTBr.
at 54; JX 46; JX 47.

Finally, NCLN20 pointsout that on September 19, 2001, the AACO sent anadl to
another contractor, General Security Services Corporation (“GSS§@&ting:

For new (post September 14dbstWTC attack) contract security guard posts where
GSSC is unable to provide armed guards . . . you may provide unarmed guards, for the
duration of September, 2001. We willegamine the situation at the end of the month,

to see if an extension is mgiced. As time and resources permit, unarmed guards at
armed guard posts must be replaced with armed guards.

PX 1000.

The Government responds that GS8€sented a different situatiotiat firm proposed
to add unarmed guards in addition to the arrgadrds already in place, whereas NCLN20
proposed to provide unarmed guaoigy until NCLN20 receival its licenses. Gov't PBr. at
53; JX 82 at 28 (4/22/09 Pinnau Dep.).

Although GSA clearly treated other contractors differently, the court hasmileéd
that the CO and AACO acted within the boundariesth&fir discretion in interactig with
NCLN20 regarding the Michigan Guard Contract.

d. Based On The Contracting Officer'sUnlawful Delegation Of
Duties.

Finally, NCLN20 contendghat the CO illegally delegatedsponsibility forthe Michigan
Guard Contracto the AACO and his GSA supervisarsPl. PTBr. at 53-54 57-61, 106. In
addition, NCLN20 challengesthe role of GSAs Regional Counsel in administeringthe
September 28, 2001 default termination and the roteedDepartment of Justice (“DOJ”) ithe
April 13, 2007 conversiorof the September 28, 2001 termination for defaaltone for
conveniencePl. PTBr. at 5761, 99.
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The record reflects thahe AACO played a significant role in the administration of the
Michigan Guard Contradiecause of the COlsealthproblems 1/27/09TR 216 (Abercrombia
Test). The Michigan Guard Contract specifically authorized this role:

During the presence or avdility of the CO, the duties of the ACOmay
include, but are not limited to: analyze, negotiate and recommend
approval/disapproval of Contractor Proposals, Offers or Quotations; review and
approve/disapprove Contractor invoices, billing and supportingnéial data;
authorize and approve/disapprove Government Delivery Orders; coordinate with
the Contractor, and provide guidance to the COR and ACOR, all in accordance
with the terms of the contract. The ACO may explain and interpret all parts of the
Contract.

JX 1 at 153-54.

Moreover contrary to NCLN20’s argumerthe record evidences thigte CO authorized
all key decisions regarding the administration of the Michigan Guard Contractdimglthe
mistake in bid, notice of award, requést additional guards, September 26, 2001 cure notice,
September 28, 20 default termination, and April 13, 2007 convenience termination. JX 13; JX
29; JX 32; JX 33; JX 44; IJX 45; JX 83 at 6 (6/26/09 Cdbep); JX 84 at 510 (6/30/09 Dobbs
Dep).

In Schlesingewr. United States390 F.2d 70ZCt. CIl. 1968), the Court of Claintseld
that a termination for convenience was invalid when the Navy faiependently texercise
its discretion, and instead delegatedontractual duties tahe SenateSubcommittee on
Government Operationdd. at709, see also Fairfield Scientific Corp. United States611 F.2d
854, 862 (Ct. Cl. 1979§“If the contracting officer was improperly influenced by plaintiff's
competitor or by anyone else to terminate thietiact for default rather than to exercise his own
independent judgment in the light of the factors set out in the regulations, it wprédart an
abdication rather than an exercise of his discretionlt).this casehowever, theCO did not
abdicatehis responsibility angroperly communicated with GSAupervisors GSA Regional
Counseland after the filing of this lawsujtdOJ Counsel.

Thereforethe court hagleterminedthat the CO did not improperigelegatehis duties
under theMichigan Guard ©Ontract.

e. Based On NCLN20’s Mistake In Bid.

NCLN20 argues that GSA improperly terminated NLCN20 dukstolaim of MIB. PI.
PT Br. at 46, 105 The primary evidenc#or this argumentomes from a single commeoy the
CO that the MIB clainfdisturbed me because the NCLN20 attorneyfhad]filed a MIB with
the Great Lakes Region (5) in 1997 as an attorney representing AllstatgyS@@IS).” JX 71
at 10. As a result of this single comment the IG Report concluded that the MIB may have
“influenced the decision about extending the incumbent contractor’'s guard contichctThe

?L“The Alternate ACO (‘AACO’) has the same authority as the ACO.” JX 1 at 154.
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court has concluded, however, that thiisgle piece of evidence is not sufficient to demonstrate
by clear and convincing evidence that GSA acted in bad faith.

* * %

The court has determined thd€LN20 has not demonstrateddat GSA acted ibbad faith
or abusd its discretionand is therefore not entitled to recoup any lost profise Krygek, 94
F.3d at 1545 (Fed. Cir. 1996)(holding that termination for conm&nce damages exclude
“anticipatory profits”) see alsdalvar Corp., Inc.v. United States543 F.2d1298, 1304 (Ct. ClI.
1976) (“In the absence of bad faith or clear abuse of discretion, the effect of theiacormstr
termination for convenience is to moot all breach claims and to limit recovery tovdusts
would have been allowed had the contracting officer actually invoked the [tenirati the
convenience of the governmenbhuase.”).

In the Michigan Guard Contract, terminatidos conveniencare governed b¢8 C.F.R.
§ 52.2492,%% the regulation concerning fixgutice contracts.SeeJX 1 at 199 (incorporatinky

22 FAR 52.2492(g) addressesscompensation to the contractfor a termination for
convenienceén a fixedprice contract

If the Contractor and the Contracting Officer fail to agree on the whole anmount t
be paid because of the termination of work, the Contracting Officer shall pay the
Contractor the amounts determined by the Contracting Officer as follows, but
without duplication of any amounts agreed on under paragraph (f) of this clause:

(1) The contract price for completed supplies or services accepted by the
Government (or sold omcquired under subparagraph (b)(9) of this
clause) not previously paid for, adjusted for any saving of freight and
other charges.

(2) The total of-

(i) The costs incurred in the performance of the work
terminated, including initial costs and preparpt@xpense
allocable thereto, but excluding any costs attributable to
supplies or services paid or to be paid under subparagraph
(9)(1) of this clause;

(i) The cost of settling and paying termination settlement
proposals under terminated subcontracts toa properly
chargeable to the terminated portion of the contract if not
included in subdivision (g)(2)(i) of this clause; and

(i) A sum, as profit on subdivision (g)(2)(i) of this clause,
determined by the Contracting Officer und&3.202 of the
Fedeal Acquisition Regulationin effect on the date of this
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reference48 C.F.R. § 52.242 (2011). Under FAR 52.249-2 the contractoiis “entitled to
recover all allowable costs incurred in the performance of the termimaiek, a reasonable
profit on the work done, and certain &dthal costs associated with the terminatiddést Form
Fabricators, Inc.v. United States38 Fed. Cl. 627, 638 (1997).Therefore, “[w]hen a fixed
price contract is terminated for convenience, it is essentially codviettea cost reimbursement
contract.” White Buffalo Constr., Ina.. United States52 Fed. Cl. 1, 4 (2002).

Although NCLN20 did not commence work on the Michigan Guard Contr#ciis
entitled tostartup costs. Te DCAA audit determined that NCLN20 incurred $46,856.00 in
startup costs associated with the Michigan Guard Contract. JX 432at NCLN20 has
profferedno evidence contestintpis sum. Under the CDA, NCLN20 is entitled to interest on
this amount'from the date the contracting officer receives the claim until payment theredt.

41 U.S.C. § 611. Therefore, NCLN20astitled to interest on this sufrom the time October
26, 2006 until it receives paymertb be calculated in accordance with the interest rates
established by the Department of thredsury. SeeCourt Appendix.

E. Issues RaisedIn The September 27, 2007 First Amended Complaint
Regarding The Battle Creek Contract.

The September 27, 2007 First Amended Complaint alleges two claims concéming t
Battle Creek Contract NCLN20's first claim for relief alleges thaGSA acted in bad faith in the
administration of the Battle Creek Contrachmend. Compl{{ 8697. Theseconddaim for
relief alleges that GSA violated thmplied duy of good faith and fair dealing to cooperate and
not hinder or interfere withNNCLN20’s performance of the Battle Creek Contralzt. 1 98103.

contract, to be fair and reasonable; however, if it appears that
the Contractor would have sustained a loss on the entire
contract had it been completed, the Contracting Officer shall
allow no profitunder this subdivision (iii) and shall reduce the
settlement to reflect the indicated rate of loss.

(3) The reasonable costs of settlement of the work terminated, including
(i) Accounting, legal, clerical, and other expenses reasonably
necessary forthe preparation of termination settlement

proposals and supporting data;

(i) The termination and settlement of subcontracts (excluding
the amounts of such settlements); and

(i) Storage, transportation, and other costs incurred,
reasonably necessary rfdhe preservation, protection, or
disposition of the termination inventory.

48 C.F.R 52.249{g).
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Both claims allege that GSA entered into an implrefact agreement to extend the Battle Creek
Contractand seek relief for the alleged extension. Id. 1 97, 103.

4. Whether The General Services AdministrationViolated The Duty Of
Good Faith And Fair Dealing Or Acted In Bad Faith In Administering
The Battle Creek Contract.

NCLN20 argwesthat GSAbreached theuty of good faith and faidealingor acted in
bad faithby withholding amounts due tdCLN20 and withdrawing funds previously paid to
NCLN20. Pl. PT Br. at 1116. The Battle Creek Contract required GSA to pay NCLN20 on a
monthly basis. JX 51 at 69. In September 2@8A owed NCLN20 payment for performanc
of the services on the Battle Creek Contractaling $172,917.49 as reflected inNCLN20
Invoice Nos. 3438, 3462, 3463, and 3464. JX 49-4t 3/27/09 TR 236 (Abercrombibest).
GSA, howeverdeclined topay these outstanding invoices to coary costsof re-awardng the
terminatedMlichigan Guard ContractSeeJX 49% GSA continued to withhold these amounts
dueafterthe April 13, 2007 conversion fortarminationfor conveniencéecause GSA insisted
that NCLN20 did not submit acceptable invoices. JX 44 at 8. As a result, it was nduostil
2008 that NCLN20 was paid $172,917fé9theseoutstanding invoices. This amount, however,
did not include accrued interest on this sum or attorney fees.

The Government responds that GSA did wviotate the Battle Creek Contrattecause
GSA was entitled to withholghayments dueas a result othe September 282001 default
termination of the Michigan Guard ContractGov't PT Br. at59. Moreover NCLN20
introducedno evidence that either the CO or AACO were involved with any withdrawal of funds
out of NCLN20'’s bank accountld. The Government concedes, however, that @G8Atinued
to withhdd paymentsfrom NCLNZ20 after the April 13, 2007 conversion,but only because
NCLN20 failed to submitappropriately documentetchvoices Gov't PT Br. at 61 Once
documentation wasubmitted the invoicesvere paid. 1d.

As a matter of law, the Government is entitled to offset contractual asmduatwhere a
contractor is terminated for defaulSeeJ.G.B. Enters Inc.v. United States497 F.3d 1259,
1261 (Fed. Cir. 2007) (“It is undisputed that the [G]overnment hasghieto offset debts owed
to its contractor with a debt owed to it by the same contractor absent explicitctaadira
statutory, or regulatory language stating otherwiseit)ng United Statey. Munsey Trust Co.

332 U.S. 234, 239 (1947)). This right “extends not only to debts on that contract but to any other
contract between the government and the same contradtbr.8ee also Cecile Indysinc. v.
Cheney 995 F.2d 1052, 1054 (Fed. Cir. 1993né right to offset debts to the United States
aganst contract payments due to the debtor “extends to offsets between separatescshich

the debtor may have with the GovernmentPipject Map, Incv. United States486 F.2d 1375,

1375 (Ct. Cl. 1973) (allowing th&overnment to offset debts of one contract against payments

23 NCLN20 asserts thabSA’s payment for the last month of service was diépdsnto
NCLN20’s bank accounand thatGSA sulsequently withdrew thapaymentwithout notice.
1/27/09 TR 23738 (Abercrombia testifying that the decision to take the money out of
NCLN20’s bank account without notice was motivated by the AACO or CO’s desisx&ctf]
some kind of punishment [regarding the Michigan Guardt@at]’).
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due in another contract)/Vith respectto NCLN20’s assertion that the Government actually took
funds fromNCLN20’s bank account, the court has not been provided with suffiewghence to
supportthe claim.

For these reasons, the court has determined that GSA did not violate the duty of good
faith and fair dealing regarding the administration of the Battle Creek Cbntrac

5. Whether The General Services Administration Entered Into An Implied
In-Fact Agreement With Plaintiff To Extend The Battle Creek Contract.

On June 16, 1999, NCLN20 was awarded the Battle Creek Contract for a base period of
one year, commencing October 1, 1999, with ay®a option. JX 54 at-2. On September 1,
2000, GSA emrcised the first ongear option on the Battle Creek Contract, extending
NCLN20’s performance until September 30, 200AC3, Tab 10. NCLN20 arguesthat by a
verbal agreement with the C@,entered into an implieth-fact contract to extend the Battle
Creek Contracfor anothersix months. Pl. PBr. at 13034 (citing 1/26/09 TR 31, 37 (Jones
Test.); 1/27/09 TR 235 (Abercrombia Test.J)he Governmentespondgshatthe CO negotiated
with NCLN20, but never made an offer to extend the Battle Creek Contract pasinBer 30,
2001. Gov't PT Br. at 62-63.

Although NCLN20 proffered testimony that a verbal award was made, thindagtwas
rebutted. On August 23, 2001, tiO proposed asix-month extension, but requested that
NCLN20 submit a revised cost proposal. PX 108® writing that e areproposingto extend
the contract an additional six months” and requesting a “cost progesaihasis added))On
August 29, 2001, NCLN20 submitted a cost proposal. JX 56. On September 19, 2001, however,
the CO rejectedNCLN20’s August 29, 200kost proposabecause the quoted labor prices were
too high. JX 70; 1/26/09 TR 388 (Jones Test.); 1/27/09 TR 226 (Abercrombia Test.).
Neverthelesshe CO invited NCLN20 to submit another revised cost proposal70JXnstead,
on September 20, 2001, NCLN20 sent the CO a REA, requesting tlsat-thenth extension be
reconsidered with wages and benefits that conform to U.S. Department of Labor Wage
Determinations. JX 57 at 1. On September 27, 2001, the CO rejected the REA and awarded a
follow-on contract to DECO. JX 58; JX 84 at 11 (6/30/09 Dobbs Dep.).

The United States Court of Appeals for the Federal Circuit reqailiégant alleging an
implied-in-fact contract to lsow “(1) mutuality of intent to contract; (2) consideration; (3) an
unambiguous offer and acceptance[;] &#hp‘actual authority’ on the part of the government’s
representative to bind the governmengthisnmv. United States316 F.3d 1259, 1278 (FedirC
2002) en bang. The record in this case, however, does not evidence any of these requisites
with the exception of the CO’s actual authority to bind the government to a contract.

For these reasons, the court has determined that theraonawgplied-in-fact contract

between GSA and NCLN20 to extend the Battle Creek Contaact therefore there wam
breach thereof.
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6. Interest On Withheld Payments to NCLNZ20.

The final issue to be resolved is stherany interest is due to NCLN26n four Battle
Creek invoices SeeAmend Compl.{{] 97103. The Government does nodntesthat NCLN20
is due interest on these invoicesirsuant to the CDA, 41 U.S.€611. Gov't PTBr. at 65 74
The CDA allows for payment of interest on an “amtj] found due on claims. .from the date
the contracting officer receives the claim. until payment thereof.” 41 U.S.C. § 6(Z2D06).
Thecourt previously concluded thefCLN20 properlyfiled a formal writtenclaim for the Battle
Creek @ntracton October 26, 208 See NCLNZ20, Ina. United States82 Fed. CI. 103, 122
(2008). Therefore, NCLN20 is entitled to interest on the Battle Creek invoire<ictober 26,
2006 until the time of payment on May 28, 2008 (invoice no. 3464) and June 9, 2008 (invoice
nos. 3438, 3462, 3463), to belculated in accordance with the interest rates established by the
Department of the TreasurgeeCourt Appendix.

IV.  CONCLUSION.

For the reasons discussed herein

1. The Government’'s December 1, 2008 Motion For Summarydedpis denied,;

2. Plaintiff's January 26, 2009 Motidn Limineis denied;

3. The Government’'s February 20, 2009 Motion requestingttigatourt take judicial
notice of Michigan state law concerning security licenses or certify the gudsthe
Michigan Supreme Court is grantedpart and denieth-part because¢he courthas
determined that Michigan Law is clear and can be applied by the court;

4. GSA’s September 28, 20Germination of the Michigan Guard Contract for default
was unlawfulbecause NCLN20 was not afforded the contracteiabday period to

cure required by FAR 52.249-8;

5. GSA’s September 28, 2001 termination of the Michigan Guard Contract for default
was not justified based on anticipatory repudiation or later discoveredesgijde

6. GSA's September 28, 2001 termination for default and April 13, 2007 conversion to a
termination forconvenience did not evidence bad faith or an abuse of discretion;

7. GSA did not violate the duty of good faith and fair dealing or act in bad faith
adminisering the Battle Creek Contraeind

8. GSA did not enter into an impliednh-fact agreement with Plaintiff to extend the
Battle Creek Contract.

Accordingly, the court has determined thEELN20 is entitled td646,856.00 in staitip
costs associatedith the Michigan Guard Contraend intereson this sum, pursuant to the
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CDA, 41 U.S.C. § 611from October 26, 2006 until the datleat it receives payment In
addition,NCLN20 is entitled to interest on Battle Creek invoices from the date of O@6éber
2006, until the date that it received payment of these invomedMay 28, 2008 (invoice no.
3464), and June 9, 2008 (invoice nos. 3438, 3462, 3463).

IT 1S SO ORDERED.

s/Susan G. Braden
SUSAN G. BRADEN
Judge
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Court Appendix: CDA Interest Rates

Period Rate Federal Register
7/1/2006-12/31/2006 5.750% 71 FeD. ReG. 37,638
(June 30, 2006)
1/1/2007-6/30/2007 5.250% 71 FeD. REG. 78,513
(December 29, 2006)
7/1/2007-12/31/2007 5.750% 72 FeD. REG. 35,742
(June 29, 2007)
1/1/2008-6/30/2008 4.750% 72FED. REG. 74,408
(December 31, 2007)
7/1/2008-12/31/2008 5.125% 73 Fed. Reg. 37,529
(July 1, 2008)
1/1/2009-6/30/2009 5.625%. 73 Fed. Reg. 79,977-79,978
(December 30, 2009)
7/1/2009-12/31/2010 4.875% 74 Fed. Reg. 31,794
(July 2, 2008)
1/1/2010-6/30/2010 3.250%. 74 Fed. Reg. 69,379
(December 31, 2009)
7/1/2010-12/31/2010 3.125%. 75 Fed. Reg. 37,881
(June 30, 2010)
1/1/2011-6/30/2010 2.625% 75 Fed. Reg. 82,146
(December 29, 2010)
7/1/2011-12/31/2011 2.500%. 76 Fed. Reg. 38,742-38,743
(July 1, 2011)
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