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OPINION AND ORDER
LETTOW, Judge.

In this contract case, post-trial judgment was issued in faedplaintiff, United
Partition Systems, Inc. (“United Partition”pee United Partition Sys., Inc. v. United Sta®s
Fed. Cl. 74 (2009} United Partition I').> That judgment became final when the government
dismissedanappeal it had taken from the judgmebited Partition Sys., Inc. v. United States
No. 2010-5068 (Fed. Cir. June 21, 2010) (order dismissing appeal under Fed. R. App. P. 42(b)).
Now, United Partitiorhasfiled a motion for an award of atheys’ feesand expesespursuant
to the Equal Access to Justice Act (“‘EAJA”), 28 U.S.C. § 2412(deeks an award of

'Earlier, the courhaddenied a motion by the government to dismiss United Partition’s
comphint for lack of subject matter jurisdictioi®ee United Partition Sys., Inc. v. United States
59 Fed. CI. 627 (2004) United Partition I'). After that decisionthe partiespent considerable
time in fruitless efforts to mediate settle the contraatl dispute.
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$112,562.01 in attorneyfees and expenses,4%12.50 irfees forparalegad and law clerk,
and $8,559.21 in othexxpense$. The governmentesists such an award, maintaining that its
position in the underlying litigation was substantially justified and questioniniggites for, and
reasonableness of, United Partition’s attorneys’ fee request.

BACK GROUND?®

United Partition is a enufacturer of prefabricated modular buildings, primarily but not
exclusivelyfor indoor use.Having obtained a Multiple Award Schedule contract from the
General Services Administration (“GSAUnited Partition’s produatonsequently asincluded
on the Federal Supply Schedule (“FSS”) by GSA. On June 5, 2000, the Ainssarekea
delivery ordetto UnitedPartitionfor the construction and installation of a modular building
inside a warehouse at Luke Air Force Base (“AFB”ymled with the removal ohtee existing
modular buildings.United Partition I, 90 Fed. Cl. at 79-80. Prior to the issuance of the
delivery order, United Partitiosm representativeand Air Force personnel held a meeting at Luke
AFB during which they agreed upon the use of paldicmaterials for the construction of the
modular building.Id. at 7879.

United Partition substantially performed under the delivery order and nearlyatethpl
construction of the buildingUnited Partition I, 90 Fed. Clat81-83. However, the Aiforce
expressed concerns whether construction of the modular building met the terms ofrtet.cont
Id. at 8081. Among other things, Air Force personnel questi¢hgtdnited Partition’s
placement of data and electrical wiring in the same race\{@)iss use of hardboard substrate
wall panels covered in a vinglad finishbecause those panels might not ntleetcontract’s
requirement that the modular building walls be “Clad#re rated and UJUnderwriters
Laboratory]approved,” (3)ts use of ULlisted electric conduit wrap for the installation of the
building’s wiring systemn place ofa purporteccontractuatequirement that such wiring be
installed in “UL approved raceway channebid(4) its plannedplacement oHVAC
condensing units outside the warehouse walls rather than on top of the modular bidldang.
79-83% On approximately August 18, 2000, the Air Force demanded that United Partition cease

?In its initial applicaion, United Partition sought $99,394.42 in attorneys’ fees and expenses,
$11,750.00 in fees for a paralegals and law clerks, and $7,384.91 in other expenses. Pl.’s Appl.
for Fees and Expenses Under the Equal Aceedadtice Act (“Pl.’s EAJA Appl.”) at 1. A
supplement filed July 30, 2010, requested an additional $8,487.64 in fees for attorneys and
$2,412.50 in fees for a paralegal and law clerk. Pl.’s Supp. Appl. for Fees and Other Expenses
Under the Equal Access dustice Act (“Pl.’s Supp. EAJA Appl.”). A second supplement filed
September 28, 2010, requested further amounts consisting of $4,679.95 in fees for attorneys,
$350.00 in fees for a paralegal and law clerk, and $1,174.30 in other expenses. Pl.’s Second
Supp. Appl. for Fees and Other Expenses (“Pl.’s Second Supp. EAJA Appl.”) at 1.

*This description provides summary of the facedresed in greater detail idnited Partition
I, 90 Fed. Cl. 74.

“The president of a competing contactor, Allied Modulawote to the Air Force listing these
items as defects and urging that United Partition’s contract be terminatiefdalt and that a
reprocurement contract be issued to his fitdmited Partitionll, 90 Fed. CI. at 82 (citing and



work on the project and vacate Luke AFB. at 81. Following numerous inconclusive
exchanges between United Partition and Air Force personnel regavidetgerthe building
materialsand placement of componenisre satisfactorythe Air Force’s contracting officer
terminated the contract for default on August 20, 20@1at 8285. United Partition was not
allowed to return to Luke AFB to correct deficiencies and complete construdioat90.
United Partition’s building was dismantled, and another contractor construaplheement
building using some of the materials UnitedtRian had provided. United Partition was then
assessed excess reprocurement cédisat 86.

Subsequent to the termination of the contract, United Partition filed a claim with the Air
Force’s contracting officerSee United Partition, 159 Fed. Cl. 8631. After that claim was
denied by the Air Force’s contracting officer, United Partition took an appéaé tArmed
Services Board of Contract Appeals (“ASBCA” or “Board”), where the keyeisgas whether
the Air Force’s contracting officer had autlgtto act on the claimld. The Board ruled that
the Air Force’s contracting officer did not have such power and that Uniteddpestitlaim
should have been transferred to GSA’s contracting officer because the dispuéscearding
the default rlated tomaterials subject to the FSS schedule contractanderned whether
United Partition’s performance wésxcusable” within the meaning of 48 C.F.R. ['FAR”]
8.405-5 and ClauseASS249-B of the schedule contracdee United Partition, 159 Fed. C at
633-36 (quotingJnited Partition Sys., INAASBCA Nos. 53915, 53916, 03-2 BCA | 32,264,
2003 WL 2012838NMay 02,2003)). The Board consequently dismissed United Partition’s
appealfor lack of jurisdiction. United Partition then filed a jurisdictionally protective complaint
in this court on May 20, 2003, alleging a breach of contract, a breach of the duty to cooperate
and a flawedermination for default resulting in a terminatifmm convenience by the Air Force.
United Partition |, 59 Fed. Cl. at 633Five days later, the Air Force’s contracting officer
referred United Partition’s claim to GSA’s contracting officer, who withua manths issued a
decision consistent with that of the Air Force’s contracting officer, regettmted Partition’s
claim and upholding the Air Force’s demand for excess reprocurement ltbsts.

In this court, the government moved to dismiss United Partition’s complaint kooflac
subject matter jurisdiction, relying on the fact that the Air Force contradtiicgradid not have
jurisdiction to act on United Partition’s claim and arguing that the court was augigridcking
authority under the Contract Disputes Act, 41 U.S.C. 8 605, at the time United Pargtioitsfil
complaint. See United Partition, 159 Fed. Clat633. In denying that motion, the court held that
the Air Force’s contracting officer had jurisdiction ogemeaspects of United Partition’s
performance of the delivery orddmthe alsohad responsibility to forward the submission to
GSA'’s contacting officerfor resolution of United Partition’s excusability clgimhich had not
been doneld. at 639-40. Consequently, “United Partition could properly treat its claim as
denied pursuant to 41 U.S.C. § 605(c)(5) and bring its claim within the jurisdiction of thst|[c]
by filing a timely complaint,” which habeen accomplishedd. at 640.In doing so, the court
commented that “[a]lthough the Air Force’s contracting officerraitietain authority to
evaluate United Partition’s excusabilityfdiese, that is precisely what he did in issuing his final

qguoting PX 1 (Letter to SSgt. Brian Milam from Kevin Peithman, Allied Modular (St
2000))).



decision denying United Partition’s claim and demanding reprocuremest’clubtat 636;see
also id.at 643 (noting the “excusability aspect of United Partition’s claim”).

At the subsequent trial on liability and damages, despite the prior ruling of bdbdie
and the court that United Partition had raised an excusability dessesenited Partition2003
WL 2012838;United Partition 1,59 Fed. Cl. at 636, 643, the government contendedJthited
Partitionhad failed to raise an excusability defense prior to the termination for defaalt.
United Partition I, 90 Fed. CI. at 90. The court rejected that contention, and, based upon the
evidentiary record of the triatuled that the government had improperly terminated the contract
for default. Id. at 9691. The court found that the Air Forcentracting officehhad not timely
referred the dispute to the GSA contracting office — an action required bydWatétion’s
GSA contract and the FAR- after United Partition raised an excusability deferideat 90.
The court additionally found that the Air Forcadharmed UnitedPartitionby depriving it of
the opportunity to cure defects in its performance and complete the coidraadt90-91. The
Air Force’s failure to abide by the procedural requirements for defamitrtation under the
GSA contract, and the harm to Unitédrtition as a result of that faily@onverted the
termination for default into a termination for convenienlktk.at 88, 91.The court rejectd each
of the Air Force’s claimed defects in United Partition’s performance exgefitdt concerning
the fire rating of the modular wall panelisl. at 9395. After having made adjustments to
United Partition’s clairad amount of damages to account for United Partition’s unperformed
work under the contract and the nonconforming wall components, the court awarded United
Partition damages in the amount of $87,624 180at 95

STANDARDS FOR DECISION

EAJA provides anechanism by which a qualifying party may receive an award of
reasonable attorneys’ fees. 28 U.S.C. § 2412(d)(1)(A), (B). To be eligible for susiarah a
five criteria must be satisfied: (1) the applicant must have been a “prevailityj ip a suit
against the United States; (2) the government’s position must not have been “sallystanti
justified;” (3) there cannot be any “special circumstances [that] make an avjast"ud) any
fee application must be submitted to the court within thirty days of final judgment intibe a
and also be supported by an itemized statement; and (5) a qualifying party egstrpbration
or other organization, have not had more than $7,000,000 in net worth and 500 employees at the
time the civil actiorwas initiatel. Id.; see Commissioner, Immigration & Naturalization Serv. v.
Jean 496 U.S. 154, 158 (199)alles Irrigation Did. v. United State®91 Fed. Cl. 689, 696
(2010} ACE Constructors, Inc. v. United Stat84 Fed. Cl. 161, 164 (2008).

United Partitionbears the burden of establishing that it meets these requirements, except
that the government has the burden to show that its position was substantiallyljuSefe
White v. Nicholsod412 F.3d 1314, 1315 (Fed. Cir. 20048)ljensbeck v. United Stateg4 Fed.
Cl. 477, 479-80 (2006 Al Ghanim Combined Group Co. v. United StaésFed. Cl. 494, 496
(2005). Respecting EAJA entitlement, only the application of the substantial justification
condition is at issue in this casBeeDef.’s Resp. to Pl.’s Appl. for Fees and Expenses pursuant
to the Equal Acess to Justice Act (“Def.®pp’'n’) at 2.

As a waiver of sovereign immunity, EAJA must be “strictly construégkternier
Constr. Inc. v. United State847 F.2d 497, 502 (Fed. Cir. 1994¢e also Bnning, Phillips &



Molnar v. West160 F.3d 717, 721 (Fed. Cir. 1998). Courts do not have the discretion “to
expand liability beyond that which was explicitly consented to by Congress” intortiby
equity.” Levernier 947 F.2d at 502 (citation omitfed

ANALYSIS
A. Substantial Jusiiation

The government bears the burden of proving that its litigation position was ‘istiddbta
justified.” See White412 F.3d at 13154illensbeck 74 Fed. Cl. at 479-8Qjon Raisins, Inc. v.
United Statesb7 Fed. CI. 505, 512 (2003). An award pursuant to Section 2412(d) is precluded if
the government shows its position to be “justified in substance or in the méaitis, justified
to a degree that could satisfy the reasonable perstiarte v. Underwood487 U.S. 552, 565
(1988). The court does not examine a party’s stance upon every individual issue addrbssed i
caseGargoyles, Inc. v. United Statetb Fed. Cl. 139, 148 (1999); rather the question is
“whether the government’s overall position [both prior to and during the litigati@h& ha
reasonable basis in both law and fad@hiu v. United State®948 F.2d 711, 715 (Fed. Cir.
1991);see also Blakley v. United Staté83 F.3d 1337, 1341 (Fed. Cir. 2010) (“In the context of
EAJA claims, we have helthat the ‘position of the United States’ in judicial proceedings refers
to the United States’ position ‘throughout the dispute, including not only its litigatinigppos
but also the agency’s administrative position.’ ” (quoday v. United State§'1 F.3d 384, 386
(Fed. Cir. 1995))). Thus, the court must look to “the entirety of the conduct of the government
... including the action or inaction by the agency prior to litigatio@ltiiu, 948 F.2d at 715.

The government’s position “can be justified even though it is incorrect, and it can be
substantially justified if a reasonable person could think it corrddaihno v. United Stated8
Fed. Cl. 587, 589 (2001) (internal quotations omitted). The inquiry is “not what the law now is,
but what the [glJovernment was substantially justified in believing it to have beeorhis v.
United States74 Fed. CI. 350, 355 (2006) (quotiRgerce 487 U.S. at 561). “Substantially
justified” is not to “‘be read to raise a presumption that the [g]lovernisgptsition was not
substantially justified simply because it lost the cas8¢arborough v. Principi541 U.S. 401,
415 (2004) (quoting H.R.Rep. No. 96-1005, at 10 (1980)). Rather, substantial justification
occurs somewhere between winning the case amdjbmerely undeserving of sanctions for
frivolousness.”Pierce 487 U.S. at 566.

The government suppottise proposition that its overall position in this litigation was
substantially justifiedy making two arguments. First, the governnuamtend that itwas
correct in its conclusiothat United Partition’s waltomponerg did not meet the Class A fire
rating as required by the contract ahdrefore that it was justified in terminaj the contract for
default on that ground. Def.’s Opp’n at 8. Second, the government argues that “itlbBasona
believed that even if the Air Force lacked authority to terminate United®act, United was
not prejudiced by this alleged procedural errdd” at 7-8.

The government’s contention regarding the fire rating of the modular wallsesdippl
United Partitionvas one of a number of alleged defects asserted by the government as United
Partition’s construction was nearing completion. None of the agsmrted defects were valid
United Partition 1|, 90 Fed. Cl. at 81-83, 93-95. In effect, the Air Force’s assertion of numerous



defects complicatethe inteaction between the two parties. Focusing specifically on the
discourse between the Air Force and United Partition respecting the fige abithe valls, the
parties looked to information regarding compon@fthe wallsprovided by thenanufacturers

of those components, which information had been supplied by United Partition to GSA in
conjunction with the FSS contracting proceks.at 83-84.The Air Force did not then cause the
wall components to be tested nor did it require United Partition to dimisat 84. However, the
terms of the discourse between the parties regarding the walls should hadbalbriparties to
the fact that the fire classification of the walls had to be referred to GSAacting officer and
could not be definitively addressed by the Air Force’s contracting officer.

The pertinent procedural requirements for default terminat®e specified in the FAR
and the GSA ContractUnited Partition Il 90 Fed. Cl. at 88. The “Termination for Default”
provision of the FAR provided[s]hould the contractor claim that the failure was excusable, the
ordering office shall promptly refer the matter to the schedule conigaaffice.” FAR § 8.405-
5(a)(2) (1999). The “Disputes” provision of the FAR providg§ghe ordering office shall refer
all unresolved disputes under orders to the schedule contracting office for actiothende
Disputes clause of the contract.” FARB.405-7 (1999). The GSA contract contained a
“Default” clause allowing the ordering officer to “exercise the same right ofrtation” as the
GSA contracting officer, with the exception “that when failure to deliverlestior services is
alleged by the [c]ontractor to be excusable, the determination of whether tine fiéxcusable
shall be made only by the Contracting Officer of the General Servicesstiraiion, to whom
such allegation shall be referred by the ordering offiddnited Partitian I, 90 Fed. CI. at 88.

There is no ambiguity in these provisions, and their mandatory language leaves no room
for doubt. Nevertheless, the Air Force contracting officer terminated Urdieitidh’s contract
for default after United Partition raised excusability defenseSee United Partition JI90 Fed.
Cl. at 90. Given the clarity of the regulations on point and the Air Force contrafficey’s
direct contravention of them, the government’s position cannot be described as “gllystant
justified.” See PCI/RCI v. United State3¥ Fed. CI. 785, 790 (1997) (finding no substantial
justification for government’s position where the contracting officer ‘icoadly misapplied”
and “misconstrued” the FAR)

The government persisted in its procedural error notwithstanding the decisithres by
Board and this court that the Air Force’s contracting officer did not have ayttwtdrminate
the contract for default. Even at this post-judgment stage of the proceddengeyernment
contend that it ‘reasonably believed that the Court’s previous opiniotUfiited Partitionl]
dealt only with UnitedPartition's] claim, not whether the Air Force lacked authority to
terminate UnitedPartition's] contract for default Def.’s Opp’n at 7 To the contrgy, in
United Partition | the court explicitly held that “the Air Force’s contracting officer lacked the
authority to issue the final decision that it did issue, in light of these contractiaégulatory
provisions and the fact that United Partitiorseal an excusability defenseUnited Partition |
59 Fed. Cl. at 636. heresimply is no supporfor the government’s argument that it reasonably
believed the Air Force possessed the authority to terminate United Partiion‘act® Even

*The government points to the fact that United Partition originally submitted its claim tdrthe A
Force, not the GSA, and thus never claimed during the administrative proceeditige Air
Force contracting officer lacked authority to terminate its contractdfault. Def.’s Opp’'n at 6



without theBoards and the court’s opiniorss guidancehe pertinentegulations unequivocally
mandated that the Air Force contracting officer refer United Partitidas1¢o the GSA
contracting officer once United Partition raised its excusability defense.

Importantly, the Air Force compounded its procedural and substantive errors by barring
United Partition from the work site and not providing United Partition with an opportunity to
cure the one asserted defect that had validityited Partition 1], 90 FedCl. at90. Instead, the
Air Force permitted reprocurement contractor to construct a replacement modular building,
usingsomematerials that had been supplied by United Partitidnat 86. Accordingly, the
prejudice to United Partition from the Atorce’s actions has been evident from the early stages
of this dispute.

The government also urges the court to find that its position was substantidikydusti
because, even if the court did not accept all of the government’s argumentptiecdtice
government’s “primary argument” when it “agree[d] with the [g]Jovernmenttheatvalls of the
modular building, and thus the building itself, failed to meet the contract speciigat Def.’s
Opp’n at 7. The government points to a recent ruling of this court for the propositievhtrat
the court accepts the government’s “primary argument,” it may find subsfastification for
the government’s position, despite the plaintiff's success on the m@&eésid(citing Klinge
Corp. v. United StatefNo. 08-551, 2009 WL 3073516, at *5 (Fed. CI. Sept. 23, 2009)).

The decision irKlinge is not helpful to the government chiefly because in this ¢hse,
court did not accept the government’s primary argumBesides arguingerethat it rightfully
terminated United Partition’s contract for default because United Partition didisetan
excusability defensehe governmenralternativelycontended thatven if United Partition did
raise an excusability defense, it was not prejudiced by the Air Formikisefto refer its claim to
the GSA contracting officerSee United Partition }JI90 Fed. Cl at 90-91 (“[T]he government
argues that United did not raise an excusability defense prior to the teomifwatdefault[,]”
and “[tlhe government alleges thewas no harm to United because United was on notice.”).
The court rejected both of these argumgimsling that United Partitiomadraised an
excusability defense and thus “the wrong contracting officer terminatednh@aioto the
prejudice of United.”Id. at 91. While the non-conforming walls may have been one of the
reasos forthe government’serminaton ofthe contract andlthough the court found that the
walls were indeed neoonforming, the court accepted United Partition’s primary arguthant
the contract wasnproperlyterminatedand United Partition was prejudiced by being foreclosed
from an opportunity to cure the defedtl. at 91.

Additionally, inKlinge, the court noted that “[t|he poinfiespecting] which [it] agreed
with plaintiff were not ultimately, controlling as to the principal relief sought, an injunction.”
2009 WL 3073516, at *5. In contrastriethe court’'s acceptance of United Partitioprgnary
argument dictated the outcome of the case and resulted in the reoting United Partition the
exact relief it sought, namely, damagetsis nullification of the Air Force’s demand for

n.2. However, both the pertinent provisions of the FAR and the GSA contract required the
contractor’s claim to be referred by the ordering office, here the Air Forceacting officer, to
the GSA contracting office for decision. United Partition thus could not have subrtstobaim
directly to GSA’s contracting officer.



procurement costsSee United Partition JI90 Fed. CI. at 95. In sholinited Partitiorobtained
nearly all of the relief it soughhithe case.

Overall, n this case, the “mutability of the agency’s position . . . detracts from the
asserted reasonableness of the agency’s action bet@alifornia Marine Cleaning, Inc. v.
United States43 Fed. CI. 724, 729 (1999) (noting that the agency changed its position twice and
adopted three distinct approaches to the controversy between the time of thawaitthof the
contract to the plaintiff and the litigation before the cqutle alspChiu, 948 F.2d at 715.
Here, the government altat its positiora number of times as the dispute progres$aespite
having little, if any justification, the Air Force took issue with the ‘@dpproval” of the electrical
raceways and the installation of the HVAC units. Yet, the Air Force changabition
regarding UL approval of the electrical raceways no less than three BaedJnited Partition
II, 90 Fed. Cl. at 91 n.23 (noting that UL would not have “approved” raceways, but that United
Partition had obtained a UL “listing” for the raceway8y for the HVAC units, United Partition
was prevented from installing them by the Air Force’s failure to remove swanhgr&ehich
had provided air conditioning in the warehous#.at 81:82. However, the Air Force first
contended that under the contract the HVAC units were to be installed in a managoitied
having to remove the swamp coolersa-position directly contradicted by the language of the
contract— and then simply ignored United Partition’s attempts to resolve the iktue.

The gavernment was also “far from consistent” in its position as to the fire rating of the
wall systems— a particularly troubling fact given that the flammability of the wall systems
served as its primary reason for the termination of the contéaa.idat 85, 91. Although the
government took numerous positions regarding the fire rating of the wall pansis)iitated
the contract because it believed, without testing, that “the hardboard was {aflsigithable
product)” apart from the vinyl coveringld. at 93n.27 (internal citation omitted)Under the
contract, the Air Force had a right to inspect and test the wall system tmidetarhether it met
the terms of the contract, and it had the right to compel United Partition to do thebsdi
could not make a finding that the walls were non-conforming without such tetdireg. 93.

The Air Force did just that, however, and demanded that United Partition ceasekadinihe
propertyandnever allowed United Partition back to Luke AFB, thereby depriving United
Partition of any opportunity to cure the defects in its performalttat 81, 90.

The government’s inconsistent positions on the decisive issues of this case nadisrmi
argument that its litigation position, taken as a whole, was “substantially justiftextdrdingly,
because the government has failed to carry its burden of proof and persuasion on,thedssue
becauseJnited Partition otherwise is a qualifying party for an award under EAMed
Partition is entitled to an awaad reasonable attorneys’ fees and expenses.

B. Fees and Expenses

A prevailing party may recover “reasonable” fees and expenses under 5&428
U.S.C. 8§ 2412(d)(2)(A)In decidingwhat constitutes “reasonable” fees and expenses, “[t]he trial
court has ansiderable discretion[,Jhformation Sciences Corp. v. United Sta&& Fed. CI.
626, 634 (2009) (quotingubbard v. United Stated480 F.3d 1327, 1334 (Fed. G007)), and
may exclude hours that were not “reasonably expended” or hours that aresitexaesiundant,



or otherwise unnecessarydénsley v. Eckerhard6l U.S. 424, 434 (1983%ee also Griffin &
Dickson v. United State21 CI. Ct. 1, 11 (1990).

1. “Incurred’ Fees

United Partition bears the burden of proving that it “incurred” the fees and expbate
it seeks to recoverSee28 U.S.C. § 2412(d)(1)(A). A plaintiff “incurs” fees aagpenses for
the purposes of EAJA if it has paid those fees and expengahere is an “express or implied
agreement that the fee award will be paid over to the legal represent&hihiis v. General
Servs. Admin924 F.2d 1577, 1583 (Fed. Cir. 1991).

The government argues United Partition did not “incur” the hours it claims beabt&use
hours were “written off” or billed at a rate of “$0.00S'e Def.’'s Rebuttal to Pl.’s Reply to
Def.’s Resp. to Pl.’s Appl. for Fees and Expenses Pursuant to the Equal AccessddAdtist
(“Def.’s Rebuttdl) at 1-3. Alternatively, the government argues that because United Partition’s
fee arrangement with its cosel provides that some portion of its fees may be reduced even if
United Partition did “incur” some attorneys’ fees, it is impossible to determineahs@r
amount. See idat 45. United Partition avers that the decision to not list the hourly rates in the
monthly billing statements was “[b]ased on the agreement to defer fees” &arddiraccounting
reasons,” and that the use of the phrase “write off” was to account for takergtainer and the
implementation of the revised fee agreemdtit’s Reply, Ex. B  19(Aff. of Laurence Schor
(Sept. 20, 2010))

In connection with retaining a successor counsel in the Caged Partition enterexhto
a twostep fee agreement with thaiunsel As the first step tipaid a lump sum to pursue the
ca with the hope of obtaining a successful result through alternative disputgioesol
(“ADR"). See€Pl.’s Reply,Ex. Aat 2 If a successful result could not be obtained through
mediation olADR, the fee agreemeptovided as a second stdmat United Rrtition would
“confer” with counsel and “[a]ny further work [would] be subject to a s#pdiee agreement.”
Id. In or about May of 2005, United Partition’s counsel concluded that a successful result wa
not possible through ADRSeed., Ex. B 13 Pursuant to the fee agreement, United Partition
and its counsel entered into discussions to resolve United Partition’s financiatiobkgo
counsel going forwardSee id.Ex. C{{ 1114 (Aff. of Robert Kaminski (Sept. 17, 20)0)n
due course he parties entered intm @ral fee agreement under which United Partition would
incur and owe to counsel all fees and expenses “at the established houfbt ratesh the]
work was performed” but “the [ffm would defer collection until the cassas completed
(including the effort to obtain EAJA fees), at which time any and all EAJ&resovered would
be paid over to the [ffm.” 1d., Ex. B { 16.United Partition and counsel further agreed that
counsel would “consider writing off some reasonable aniafrits attorneys’ fees, once the
litigation wasconcluded and whether or not EAJA fees were awartted.

®United Partitim’s first counsel, Paul Dauer, provided representation throughout the proceedings
on defendant’s motion to dismiss that resulted in the decisignited Partition | but in

January 2005, United Partition retained Laurence Schor, then a partner of McMdrauis, Sc
Asmar & Darden, L.L.P. to represent itthre litigation. SeePl.’s Reply, Ex. A at 1-3
(Representation Agreement (Jan. 19, 2005)).



The use of the billing rate of “$0.00” comports with United Partition’s fee agreem
The fee agreement spaeid that gpossible reduction wouldiminishthe total fee, nothe hours
for which United Partition was billed or the rate at which those hours were iksdRl.’s
Reply at Ex. B. Consequently, United Partition’s counsel cosé@dn ostensibl®illing rate of
“$0.00” in anticipation that the total feevould be establisheat the conclusion of the litigation.
The timing of the emergence of the billing practice at issue supports United R'artitio
explanation as well. The “$0.00” billing rate first appears in United Partitiontsces to
account for time expended in late April 2088¢Pl.’s EAJA App., Ex. Fat 101(Asmar, Schor
& McKenna Itemized Billing), and the phrase “write off” accounts for timesaexed in May
2005. See id The disputed billing practices thus arose atithe that United Partition entered
its revised fee agreement) or about May of 2005SeePI.’s Reply,Ex. B { 1316, 22.

Alternatively, the government claims that because “some or all of the adtifgesanay
be written off once the EAJA applicationogess is completédt is impossible to determine the
amount of fees United Partition incurred beyond its initial lump sum payrSeeDef.’s
Rebuttal 45.” This contention ignores the holdingRtillips that a plaintiff “incurs” fees under
EAJA so bng as there is “an express or implied agreement that the fee award will begrdim ov
the legal representative See Phillips 924 F.2d at 1583. IRhillips, the plaintiff paid a lump
sum to her counsel with the understanding that the payment oflditipaal attorneys’ fees
would be “contingent upon success, recovery to be based upon a statutory fee aleard if [t
plaintiff] prevailed.” Id. at 1582. The plaintiff's counsel “kept bookkeeping entries” of his time,
but “once the $2500 was paid by the client, she was not responsible for further payment . . . and
no further payment was made by her during the course of the litigatidnThe court
construed the agreement to mean that the plaintiff was obligated to turn over to helyattor
EAJA fees awarded to her and held that she “incurred attorney fees within the meaning of the
EAJA only in such amount as may be awarded to helr.at 1583. The modest difference in
the facts here compared to thos@hillips supports United Partition’s position.

United Partition is obligated to pay to its counsel “any and all EAJA feess Rdply,
Ex. BT 16 id., Ex. CY 11 The plaintiffin Phillips was not responsible fanyfurther fees
beyond her preliminary lump-sum payment, if EAJA fees werewatded Seed24 F.2d at
1582 Here,United Partition remains liable to its counsel for at least some portion of its
attorneys’ fees, whether notEAJA fees are awardedeePl.’s Reply, Ex. B 11 16, 11., Ex.
C 1 13 In short, if the plaintiff ifPhillips “incurred” fees for the purposes of EAJA, there can
be no doubt that United Partition did so as w8kke also Ed A. Wilson, Inc. v. General Servs.
Admin, 126 F.3d 1406, 1409-10 (Fed. Cir. 1997) (noting that plaintiffs that have third parties
pay for their legal representation, suchtase whose costs are paidunjons or insuers still
“incur” legal fees even where “the litigant will incur no additional obligationayfnpent to

"United Partition’srecent invoices submitted with its supplement t&#gA application do not
reflect a“$0.00” billing rate. SeePl.’s Supp. EAJA ApplatEx. A (Asmar, Schor & McKenna,

PLLC Invoice #926 (July 20, 2010))'he government asserts that these invoices are inconsistent
with United Partition’s claim that the fees will be deferred until after the EAJA litigatae

Def.’s Rebuttal at 4.In light o the government’s argumetitat the “$0.00” billing rate means

that United Partition did not “incur” any feegeDef.’s Response at®1, United Partition’s

decision tause billing rates in its supplemental applicatiimes not underminiés claim that its

fees will not be collected until such time as United Partition’s EAJA award is deteétmine
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counsel”);Preseault v. United StateS2 Fed. Cl. 667, 674-75 (2002) (holding taataintiff
represented oa pro bono basis “actually incurred” attorneys’ feghin the meaning of Section
304(c) of the Uniform Relocation Assistance and Real Property Acquisitions Bolcig 42
U.S.C. § 4654(c)§.

2. Fees inarred prior to litigation before this court.

The government contends thatited Partition hagnproperlyrequested attorneys’ fees
incurredprior to the filing of its claimsn this court. SeeDef.’s Opp’nat 1415. Most of those
fees relate to the preedings before the Board which antedated United Partition’s complaint.
Textually, EAJA authorizes a court to award fees related to an “adversary atipprlit See28
U.S.C. § 2412(d)(3). In full, 28 U.S.C. § 2412(d)(3) provides:

In awarding fees andiwer expenses under this subsection to a prevailing
partyin any action for judicial review of an adversary adjudicatian

defined in subsection (b)(1)(C) of section 504 of title 5, United States Code,
or an adversary adjudication subject to the Contract Disputes Act of, 1978
the court shall include in that award fees and other expenses to the same
extent authorized in subsection (a) of such section, unless the court finds
that during such adversary adjudication the position of the dUSit@tes

was substantially justified, or that special circumstances make an award
unjust.

(Emphasis added). Accordingly, this court may only award United Partitioarfielesxpenses
incurred prior to the litigation in this court if United Partitizvassubject to or initiateian
adversary adjudication” of one of the two types specified in 28 U.S.C. § 2412(d)(3), which
involve ations in court arising after a ngadicial but adversariatlisposition.

An appeal to the Board pursuant to the Contasputes Act is an action “subject to the
Contract Disputes Act of 1978” and is a proceeding listed under 5 U.S.C. § 504(b)885).
U.S.C. 8 504(b)(1)(C) (“adversary adjudication” includes, among other proceedings|aeal
of a decision made pursuant to section 6 of the Contract Disputes Act of 1978 (41 U.S.C. 605)
before an agency board of contract appeals as provided in section 8 of the Act (41 U.S.C.
607).”); see alsatl U.S.C. § 607(a)(1) (empovireg the Secretary of Defense to create the
Boar). Thusan appeal to the Board couddalify as an “adversary adjudicati@mwithin the
meaning of Section 2412(d)(3%ee also United Constr. Co., Inc. v. United Steté<Cl. Ct.

597, 599 (1987) (“[A]n EAJA award compensates a prevailing party only for costs and

8Citing KMS Fusion, Inc. v. United State89 Fed. Cl. 593 (1997), the governmsmggestshat
United Partition may receive a “windfall” recovery becausedunsel mighteduce its
attorneys’ fee®nce the EAJA litigation has concludefeeDef.’s Opp’n at 10. Considering
that United Partition’s contract with its attorneys requires it to pay its fees at thélamidy
rates of its attorneys, whidignficantly exceed the allowable rate for attorneys’ fees under
EAJA, and requires it to pay “any and all EAJA fees” recovered over to itselpthere is no
cause for concern that United Partition may receive a “windfall” recov@tyKMS Fusion39
Fed. Cl. at 604-05 (concluding that plaintiff may not recover attorneys’ fees atgreater than
the discounted rate which she was contractually obligated to pay to her counsel).
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attorneys’ fees and expenses incurred in a civil suit or agency adjudicatladingan appeal
to a contract board of appeals.”).

However, the Board never conducted an “adversary adjudication” in Uniteddpastit
case. To the contrarthe Board dismissed United Partition’s clafor lack of juisdiction. See
United Partition ASBCA Nos. 53915, 53916, 2003 WL 2012888e also United Partition b9
Fed. Cl. at 637 (deeming United Partition’s appeal to the Board a legal nuitlitg National
Neighbors, Inc. v. United State®39 F.2d 1539, 1542 (Fed. Cir. 1998)Moreover, gen if the
Board had jurisdiction and had conducted an “adversary adjudicatidiiitafd Partition’s
claim, this court could not have conducted an “action for judicial review” of that adjudication.
An appeal for judicial review of a decision from the Board is within the exclusiislijction of
the Federal CircuitSee28 U.S.C. § 1295(a)(10Rather after dismisal of its claimsby the
Board,United Partition filed an original suit to contest the terminaitiotiis courtas it was
entitled to do under 41 U.S.C. § 609(a)($ee United Partition, 159 Fed. Cl. at 63MNational
Neighbors 839 F.2dat 1541 (Under the CDA a contractor may appeal a contngabifficer's
adverse decision to “the appropriate board of contract appaalsy contest the contracting
officer’s decision directly to the Claims Court.”)

Consequently, the court may not award attorneys’ fees andtaasisted Partition
incurred in connection witlis appeato the Board. Nor maynited Partitiorrecover attorneys’
fees for its communications with the Air For¢e or GSA’scontracting offices. See Levernier
Constr, 947 F.2d at 50(EAJA does not “entitle a prevailing party to recovery of fees and
expenses incurred during prosecution of [a] claim before the contracting 9fflddlensbeck
74 Fed. Cl. at 482 (EAJA does not allow the recovery of “those [fees otherwise] incuiireg dur
administrative consideration of a claim befbtigation.” (quotingUnited Constr. Cq.11 CI.Ct.
at599)). In short, United Partition may only recover those fees and expensesiinespeging
its litigation in this court.See28 U.S.C. § 2412(d)(1)(A) (authorizing the award of attorneys’
fees and expenses in “civil action[s]”)

The government correctly points to May 15, 2003 as the first date on which the invoices
showthat United Partition’s attorneysegan to preparer litigation in this court.SeePl.’s
EAJA App., Ex. Gat 10(Best, Bat & Krieger Itemized Billing) (stating that attorney Eric
Jeppson [b]eg[a]n[d]rafting [c]omplaint[flor [f]iling [w]ith Court of Federal Claims”).
Although United Partitiomecessarilyvould have performed preliminafgctual and legal
research befor®lay 15, 2003, the court cannot determine with any reasonable degree of
certainty the hours representing that work. Therefore, United Partitionemayeronly those
fees and expenses incurifiedm May 15, 2003 onwardsSee Oliveira v. Uited States827 F.2d
735, 744 (Fed. €. 1987) (Under EAJA, the trial court may award “reasonable and necessary
expenses of an attorney incurred or paid in preparation for trial of thdicpase before the
court.”); LevernierConstr, 947 F.2cat 501 n.2(*[F]ees forlegal and factual research
preparatoryto . . .litigation” before thecourtare recoverable under EAJADalles Irrigation
Dist., 91 Fed. Cl. at 705-0@llowing recovery of fees and expesseistained beginning on date
plaintiff's invoices demonstratetiatwork in preparation of the complaint commenced).

Additionally, United Partition may only recover those fees and expanisasgafter
May 15, 20030 the extent that #ywere incurredolelyin preparation for the litigation before
this court. SeeOliveira, 827 F.2d at 74fAttorneys’expenss “that are not incurred or expended
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solely or exclusively in connection with the case before the court . . . cannot bledwader

the EAJA.); see also Universal Fidelity LP v. United Staté@ Fed. CI. 310, 318-19 (2006)
(reducingplaintiff's awardwhere invoices showed simultaneous time spent preparing for
litigation and work involving an agency protest). Accordingly, the court wilugle 2.2 hours

of counsel’s timdrom United Partition’s award tacaount for hours that were plainly expended
on United Partition’s thepending claim before GS#& contracting officer, and not preparing for
litigation in this court.SeePl.’'s EAJA Apy., Ex. Gat 1013 (Invoice 940999 (Aug. 14, 2003)).

3. Degree ofkuccess.

The government also argues that United Partition’s award should be reduced liecause i
achieved only “limited successSeeDef's Opp’n at 12. United Partition responds that its
success in the case was “complete” or at le@atly so, and thusigtifiesa full award of
attorneys’ fees and expense&3eePl.’s Reply atl0.

“The most critical factor” a court must consider in determining whether to adjust an
award of attorneys’ fees is “the degree of success obtained” in the litightensley 461 U.S.
at 436. InHensley the Supreme Court delineated two categories of cases that arise in the
context of awarding attorneys’ fees: lawsuits casgd of “distinctly different claims for relief .
. . based on different facts and legal theories” amduits in which plaintiff's claims are
grounded in “a common core of facts or will be based on related legal theddest’434-35.
In the former category, expenses incurred in relation to any unsuccessiisl wlast be
excluded.See idat 435. @ the other hand, if the case falls within the latter category, “the court
should focus on the significance of the overall relief obtained by the plaintifiatioreko the
hours reasonably expended on the litigatiolal.”

United Partition argued, based on a “common core of factdgiisley 461 U.S. at 435,
that the government wrongfully terminated its contract, and it requastiedleform of relief
from the court — damage$eeP|.’s PostTrial Brief at 5. Thus, the court must look tioe
significance ofUnited Partition’s success in relation to the hours it spent on the litigeé8ea.
Hensley 461 U.S. at 435.

In general;[t]here is no precise rule or formula for making” degofesuccess
determinations, and the court “necessarily hasréeli®n in making this equitable judgment
Hensley 461 U.S. at 436-37. Howeven,Hensley the Supreme Court provided general
parameters to guide tipertinentanalysis. “Where a plaintifiasobtained excellent results, his
attorney should recover a fully compensatory fee . . . [that] should not be reduced=oalge
the plaintiff failed to prevail on every contention raised in the lawsigt.’at 435. A plaintiff
can obtain “excellent resslteven if it lost on some claims, and “the court’s rejection of or
failure to reach certain grounds is not a sufficient reason for reducing ddeesee alsd<eeton
Corrs, Inc. v. United State$2 Fed. Cl. 134, 138 (2004) ("[1]t is possible to achieve more than
partial or limited success even where an applicant did not receive all efidfiegquested.”
(citing Naekel v. Dep't of Bnsp, 884 F.2d 1378, 1379 (Fed. Cir. 1999)On the other hand, if
a plaintiff achieves “only partial or limited success,” then a fully compenstdemnay be
excessive.Hensley 461 U.S. at 436ee alsdHubbard 480 F.3dat 1333(* [W]here the
plaintiff achieved only limited success, the district court should award onlyrtiwatra of fees
that is reasonable in relation to the results obtained.™) (quétergsley 461 U.S. at 440).
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This court has concluded that a plaintiff experieripastial or limited success” typically
where the plaintiff fag on the majority of its claims or recogignificantly less damages than
the amount it originally soughtSee, e.gDalles Irrigation Dist, 91 Fed. Cl. at 703-04 (reducing
attorneys’ fees where plaintiff succeeded on three of its seven claimscavened only 18% of
the damagesoughj; CEMS, Inc v. United State85 Fed. Cl. 473, 483-84 (2005) (reducing
award whee plaintiff prevailed on only nine of its thirty claims and received slightlytless
24% of the damages it sougtfjtration Dev. Co., LLC v. United State83 Fed. Cl. 612, 627
(2005) (reducing plaintiff's award where court enjoined only quarterof the procurement at
issue);Baldi Bros. Constructors v. United Staté2 Fed. Cl. 78, 82-84 (2002) (reducing
attorneys’ fees incurred in damages trial where plaintiff recovas@elof the damages sought
andthecourt foundthat “many of plaintiff's claned costs” were “subsumed” in its other claims
or were“otherwise unsubstantiated”).

At an early procedural stage of this case, United Partition successfullgdesistaim by
the government that the action should be dismissed on jurisdictional grdseel&)nited
Partition I, 59 Fed. Cl. at 6450n the meritsUnited Partition successfully challenged the
termination of its contract for defapfirevailed in its opposition to the government’s
counterclainfor reprocurement costand recovered $87,624.50 — the price of its contract,
$108,404, reduced by the costs associated with the nonconforming walls and the removal of the
two buildings. United Partition 1, 90 Fed. CI. at 95.

Overall, United Partition experienced substantial success: it pregaigath critical
procedural stage of the litigation, succeeded on the merits of its claimssiudiyedefended
against the government’s counterclaim, and recovered nearly 81% of the démahgesought.
See United Partition 190 Fed. Cl. at 90-95. The court’s findings for the defendant on the
nonconforming walls and removal of two buildings and the consequent 19% offset to United
Partition’s damageeflected ancillary aspects of the dispute between the partratedU
Partitionprevailed on all of the major issues in the casejtaittAJA award should not be
diminished on grounds of partial succeSeeNaeke] 884 F.2d at 1379-80 (refusing to reduce
award where plaintiff prevailed on two out of the four issues of the appdgabmation Scienes
Corp. v. United State86 Fed. Cl. 269, 290 (2009) (refusing to reduce award where court set
aside a contract and ordered GSA to issue a revised solicitation but refused tojgnative
relief), amended on denial of reconsideration by Informaticiei®es Corp 88 Fed. Cl. 626;
Keeton Cors, 62 Fed. Cl. at 138-39 (allowing full recovery of attorneys’ fees where court had
denied plaintiff's motion for a temporary restraining order and a preliminpmction).

Accordingly, the court finds thabé “overall relief obtained by” United Partition is more
appropriately characterized as an “excellent result” rather than a “limited suandg$iat the
award of full attorneys’ fees is commensurate to that reSa@é Hensleyl61 U.Sat 435-36;
see &0 Hubbard 480 F.3d at 1333.

4. COLA adjustment.

EAJA potentiallyallows a cosbf-living adjustment(COLA”) to be madeo the
statutory$125 per-hour cap on the award of attorneys’ f&=28 U.S.C. § 2412(d)(2)(A)(ii).
Such an adjustment should be freely grantede Baker v. Bowe&39 F.2d 1075, 1084 (5th Cir.
1988) (stating that absent “unusual circumstances,” an award of EAJA attdessyshould
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include a cosbf-living adjustment)see also Payne v. Sulliva®/7 F.2d 900, 903 n.2 (4€ir.
1992) (acknowledging that many circuits “regard the cost of living adjustase’'essentially
perfunctory or even mandatory’” (citation omitted)).

To receive an award adjusted for tost of living, a plaintiff must “allege][ ] that the cost
of living has increased, as measured by the Department of Labor’'s Consumardence |
(‘CPI"),” California Marine Cleaning43 Fed. Clat 733, and supply the court with relevant CPI
data. See Lion Raisind7 Fed. Cl. at 519. United Partition requests such an adjussaent,
Pl.’s EAJA App. at 67, and it has supplied the pertinelata See idat Ex. | (U.S. Department
of Labor CPIU Data) The government does not contest applicaticen GOLA.

March 1996 serves as the starting point to calculatapgpkcableCOLA. See Lion
Raisins 57 Fed. Cl. at 519. The end date for calculating the COLA is the “final date on which
the legal services were renderedHillensbeck 74 Fed. Cl. at 483 (citinQoty, 71 F.3d at 387
(“The cost of living adjustment is maasd from . . . the date of enactment of the EAJA . . . to
the time the services were render@d.’'United Partition’s attorneys provided services that are
compensable under EAJA from May 2003 to September 2010, a period spanning 88 months.
Rather thartalculating the COLA for each month, United Partition has selected-pomd
inflation adjustment factor arfthsapplied that factor to services rendered both before and after
that midpoint. SeePl.’'s EAJA App. at 67. The government does not contbss method The
court finds that the use of a mid-point adjustment factor is warranted in thisSs€hiy948
F.2d at 722 n.10 (noting that “in an appropriate cabe,tourt may use a single npoint
adjustment factor applicable to services@ened before and after that mpbint”); GeoSeis
Helicoptes, Inc. v. United State39 Fed. CI. 74, 79 (20070singamid-point adjustment
factor); Lion Raisins 57 Fed. Cl. at 519 (endorsing a single mpaiRt adjustment factor);
California Marine Cleaning43 Fed. Cl. at 734 (usingnaid-point adjustment factor).

Because United Partiticretainedthe services of two law firms sequencethe court
will calculate the attorneys’ fees of each separately by using twaonnds. United Partition
engaged the services of Mr. Dauer from October 2001 to Decembers2@B8,s EAJA App.
at 7; however, United Partition may only recover those fees incurred fron200@yonwards.
The midpoint for Mr. Dauer’s services is thus August 2003. Mr. Schor began providing legal
services to United Partition in February 2005 and ended those services in Septembeitt2010,
the pending EAJA applicatioseePl.’'s EAJA Apy. at 7, yielding a migoint of November
2007° Given these mighoints, the adjusted rate for Mr. Dauer’s services is $148.20 and the rate
for Mr. Schor’s services is $168.75.

*The midpoint in time could be October or November 2007, but, becausseisutime is more
heavily weighted toward the latter half of the entire period, the later montiekasused.

%The formula for the adjusted rate is: $125.00 x (Mid-Point CPI) / (March 1996 S&4)Lion
Raisins 57 Fed. Clat519-20 n. 19. The mid-point CPI for August 2003 is 184.6, and the mid-
point CPI forNovember2007 is 210.2 Pl.’'s EAJA App. at Ex. | The March 1996 CPl is

155.7. 1d.
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5. Attorneys’'fees related to United Partition’s ndastifying expert.

The government urges the court to exclali@attorneysfees relating t@an expert
retained byJnited Partition becauseatexpert “did not help United an any wayassist United
in prevailing in this action."SeeDef's Opp’n at 14.United Partition avers that the retention of
and work withits expertwas a easonable step taken in responsiéogovernment’s litigation
position. SeePl.’s Reply at 1. United Partition does not seek to recdahiercompensation paid
to its experbut rather only the fees of its attorneys in working with its testifying expert*

United Partition’s invoices reveal that it retained its expert in an effaddoess thére
rating d the walls it provided to Luke AFBSeePl.’s EAJA App., Ex. Fat 5864. In light of
the government’s position that the inadequate fire rating of the walls justi@edrthinéion for
default, United Partition’s retention of an expert to investigate that issnetdae described as
unnecessary. e fact that United Partition did nosethe experto testify does not mean that
the expert contributed nothing to counsel’s preparatiotridrof thecase. Experts mayxglore
certain issues for a party and provide meaningful assistance withoutingsaif trial or
providing an ultimately successful defemespectinghe issudor which they were retained.
See Baldi Bros. Constructqrs2 Fed. Cl. at 886 (awarding expert fees where expert consulted
on issue on which plaintiff was ultimately unsuccessKINS Fusion 39 Fed. Cl. at 599 (noting
that experts can provide “ancillary benefits” such as facilitating settlemedarating the
need to try certain issuesYhe court finds that it was reasonable for United Partition to ratain
expertto address the fire rating of the wadimponert, and that the attorneys’ time spent in
working with the expert on that issue agproximately 25 hours —was reasonable and is
allowed.

6. Fees for work by paralegals and law clerks.

A prevailing party that meets EAJA’s other requirements may also refe@gefor
paralegad and law clerk at prevailing market ratesSee RichlirSec. Serv. Co. v. Chertobb3
U.S. 571, 590 (2008) (holding that paralegal expenses are “fees” under EAJA and thus
recoverable at market rates, not co¥8B Enterprises, Inc. v. United Stat88 Fed. Cl. 20, 32
(2008) (extendingrichlin's holding tolaw clerks).

United Partition seeks $14,512.50f@es forparalegad and law clerks.SeePl.’s Second
Supp. EAJA Applat 1 It urges the court to adopt the Laffey Matrix as a guide to the prevailing
market rate for paralegals in the Washington, D.C. area and award it $100 per hour and $125 per
hour for the paralegal services associated with Mr. Dauer’s and Mr. Schorts aféspectively.
SeePl.’s EAJA App. at 7. The government urges the court to reduce URisetitions
paralegal claims because “[b]Joth EAJA case law and other recent decisiaasartdat the rates
for paralegals are generally at, and often below, $100 per hour.” Def.’s Od¥n ahe

YBecause United Partition does not seelwardof fees for the expert’s services, there is no
need taconsider the limitations imposed B§ U.S.C. § 2412(d)(2)(Awhich refers to an

“expert witness” andequires that any report prepared by the expert be found “necessary for the
preparation of the party’s case.”
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government also requests that the court deduct fees for hours billed by paraletipeals f
performance of clerical taskéd.

Subsequent to the Supreme Court’s 2008 rulirigiamlin, judges of this court havaken
divergentapproaches tdeterminingthe “prevailing market rate” for paralegals. For example,
the court has awarded paralegal and law clerk fees at the rates at which theseeheactually
billed to the plaintiff. See JGB Enterprises, In@3 Fed. Clat31-32 & n.11 (awarding $100 per
hour for an unadmitted attorney and $50 per hour faweclerk, respectivelyPrecision Pine &
Timbe, Inc. v. United State83 Fed. Cl. 544, 553 (2008) (awarding $94.15 per faslsummer
associateandparalegaly appeal dismisse®31 Fed. Appx. 725 (Fed. Cir. 2009). In another
decision, the court looked to information provided by the National Association of Legal
Assistants’ 2008 National Utilization and Compensation Survey Report (“NALA Rgpor
which resulted in a rate of $102 per hoG&ee Information Sciences Cqrp6 Fed. Cl. at 291;
but see First Fed. Sav. and Loan Ass’n of Rochester v. United, 8&tesd. Cl. 572, 588 (2009)
(rejecting the use of NALA rates because they do not include the D.C. ardaalhgci In the
context of nonEAJA cases, the court has also used the Laffey M#txihich is prepared by the
U.S. Attorney’s Office for the District of Columbia, as “an accurate measutesgirevailing
market rates for paralegal service&itst Fed. Sav. and Loan Ass’'n of Rochesd& Fed. Cl. at
589. Where available, the court has also relied on relevansidasby district courtso
establish the prevailing market rate for a particular geographic re§mmDalles Irrigation
Dist., 91 Fed. CI. at 708.

Given that the Laffey Matrix is specifically tailored to provide prevailingkearates for
paralegalsn the District of Columbia and has achieved “broad acceptance” in the federal courts
of this region, serving “as a guide in nearly every conceivable type of déifler’v. Holzmann
575 F. Supp. 2d 2, 14 (D.D.C. 2008), the court will rely on the Laffatyix in this case. Using
the same litigation midpoints for the COLA adjustment, the court finds that the appeaptes
for Mr. Dauer’s and Mr. Schor’s paralegals and law clere$105.00 and $125.00,
respectively.SeePl.’'s EAJA App. at Ex. J Laffey Matrix).:®

The government also objects to United Partition’s fees for hours billed Hggelsafor
preparing and filing exhibitscontending that these are clerical tasBeeDef.’s Opp’n at 17-18.

2The Matrix is based on the rates allovidthe U.S. District Court for the District of Columbia
initially in Laffey v. Northwest Airlines, In&72 F. Supp. 354ff'd in part, rev'd in part on

other grounds746 F.2d 4 (D.C. Cir. 19849yverruled on an unrelated ground Bave Our
Cumberland Mountains, Inc. v. Hod&b57 F.2d 1816 (D.C. Cir. 1988)r( bang. The rates have
been adjusted over tim&eeFirst Fed. Sav. and Loan Ass’n of Rochesé& Fed. Cl. at 586.

30One of Mr. Schor’s gralegalsDarryl J. Taylorwasbilled at a rate 0$110.00 per hour for 6.3
hours. Pl.’'s EAJA App., Ex. F at 104-108. United Partition cannot recover fees for these hours
ata rate higher than that at whitttey wereactually billed. See KMS Fusiqr89 Fed. Cl. at 605

(“To base an award on a rate abtivat incurred by plaintiff would be to create a windfall.”);
Dickens v. Friendshiidison P.C.$.2010 WL 2867383, at *@.D.C. July 21, 201D (rejecting
Laffey Matrix rates where they exceeded the actual billing rates). Theréfose,6.3 hours of

the paralegal fees will be recovered at $110.00 per hour.
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The filing of pleadingss clerical work. SeeDalles Irrigation Dist, 91 Fed. Cl. at 70&jut see
JGB Enterprises, Inc83 Fed. Cl. at 32. For this reason, the court will exclude from United
Partition’s award.9 hoursbilled by aparalegafor filing a motion. Pl.'s EAJA App. at Ex. F.
However,the remaining two invoice entries by paralegals that include time billed for filing
pleadings and motions also include time spent preparing@angletingthose submissionsSee
id. The court does not consider organizing, preparingcampleting filingsto be“clerical” in
natureas these tasks require legal experience and traidag.Information Sciences Cqr6
Fed. Cl.at291.

Where nonreimbursable tasks are included in the same invoice as reimbur&abla¢as
court may approximate the amount of time that would have been expended on each task and
deduct the hours accordinglfaee Information Sciences Cqr8 Fed. Cl. at 633-35. In this
instance however, the time expended on the actual filing of the exhibits and motions, a task that
takesminutes, would have been de minimus compared to the time spent organizing and
completng those documentsrior to filing. In these particular circumstances, the court will not
discount United Partition’s award to account for what would be a very small fraction of
unreimbursable timeSee Hubbard480 F.3d at 1334-35 (“The trial court has considerable
discretion in determining reasonable attorney fees.”).

7. Fees incurred in preparing and defending the EAJA application.

United Partition is also enliéd to recover fees and expenses incurred in prepand
deferding its EAJA application without regard to whether the government’s position iningpos
the application, as contrasted to its overall position in the litigatias,substantially justified.
Jean 496 U.Sat158-6Q However, “the court may recognize and discount ‘[e]xorbitant,
unfounded, or procedurally defective fee applicatibntformation Sciences CorB8 Fed. Cl.
at 634 (quotinglean 496 U.S. at 163.

United Partition spent 69.9 hours preparing its EAJA applicat8eePl.’s Supp. EAJA
Appl. at 1'* The courtconsides that seventy hours devoted to preparing an EAJA application
is excessive and therefore will reduce those hours by aB8@jing 52.4 hourgor the EAJA
applicaton. See Savantage Fin. Servs., Inc. v. United Stag&8 WL 4443095, at *7 (Fed. CI.
Sept. 29, 2008(counsel spent 36.8 hours anEAJA application including 18.9 hours for work
on the application and 17.9 hours for research and other preparatér), Rowest Diversifid,
Inc. v. United State€l0 Fed. Cl. 879, 889 (1998) (counsel spent 57.6 houas BAJA
application). An additional 30.7 hours were expended in defending United Partition’s EAJA
application. SeePl.’s Second Supp. EAJA Apptl. Given the number and breadth of the
government’s objections, the court finds these subsedgueqgendedours to beeasonable and
will include them in United Partition’s award.

“United Partition’s original counsel spent 6 hours researching EAJA and prepatgmaon
this topic n June of 2003SeePl.’s EAJA Apy., Ex. G at 11 (Invoice 440999 (Aug. 14, 2003)).
Becausedhere is no evidence that United Partition benefitted from this work, these houss will
excluded from those subject to the EAJA final award.
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8. Miscellaneous expenses.

United Partition seeks to recover legadearch expenses, transcript fees, GSAR forms,
PACER fees, clerk’s fees, copying expenditures, a parking fee, postagseistance phone
calls, filing and service feeand shipping expenseSeePl.’'s EAJA App., Ex. K (Fees and
Cost Recovery Charts)Those outlays to which the government does not object will be included
in United Partition’s award as “expenses” under 28 U.S.C. § 2412(d)(1)(A). The government
objects only to the recovery of photocopying expenses and court reporter feesy Hrgui
because such items are listed as “costs” under 28 U.S.C. § 1920, United Partition may not
recover them as “expenses” under 28 U.S.C. § 2412(d)(1g8&8Def.’s Opp'nat 17-18.

The governmen correct thaphotocopying and court reporter fees areetishs “costs”
under 28 U.S.C. § 1920, and that United Partition did not receive a judgment forSests.
United Partition 1|, 90 Fed. Cl. at 95. Therefore, the precise question at hand is whether an
expenditure listed as a “cost” under 28 U.S.C. § 1928coverable as an “expense” under 28
U.S.C. § 2412(d)(1)(A), particularly in an instarveieere “costs” were not awarded to the
plaintiff.

The Federal Circuit’s decisions Bennett v. Departmémf theNavy, 699 F.2d 1140
(1983), andDliveira, 827 F.2d 735, guide this inquiry. Bennettthe Federal Circuit faced the
guestion of whether, under 5 U.S.C. 8 7701(g)(1), which explicitly allows for the recdvery o
“attorneys’ fees” but not “expenses” or “costs” incurred in actions befer®trit Systems
Protection Board, a plaintiff could recover expenditures listed as “coslet @8 U.S.C. § 1920.
See699 F.2d at 1142-43. The court held that recovery of those expenditures was not permitted
under that statute because “[tlhe concept of attorney teEsrbt comprise those expenses that
are commonly known as ‘taxable costs’ . . . set forth under 28 U.S.C. § 1826at"1143. The
court looked to EAJA for guidance in its interpretation of 5 U.S.C. § 7701(g)(1) and concluded
that because 28 U.S.C. §12(d)(1)(A) separates “costs” from “fees and other expenses” and
subjects them to different standards, it seems “evident that when Congresd #reaEiRJA it
considered costs and attorney fees to be distinct concepts, and that costs and arpeise
synonymous but are words of artd. at 1144.The courtconcludedhat“the expenses listed in
Section 1920 may be recovered only if they are allowed by that secttbn.”

The Federal Circuit revisited the issuedhveira. In Oliveira, the Claim<Court had
disallowed plaintiff's expenditures for photocopying, printing and binding of briephone,
postage, delivery services, and admission to the court’sSmrOliveira v. United Stated1 CI.

Ct. 101, 108-09 (1986aff'd in part, rev'd in part by827 F.2d 735. Citin@ennettthetrial

court had first found that plaintiff's photocopying costs were not recoverable 28d&S.C.

8 2412(d)(1)(A) because photocopying is listed as a “cost” under 28 U.S.C. § 1920, taiadl the
court had disallowed an award of costs in its judgmk&htat 109. Alternatively,thetrial court

held that the aboveentioned expenses were “exceptional expenses that do not arise as matter
of course in providing legal services,” and thus were not recoverable under 28 U.S.C.
§2412(d)(1)(A).1d.

In Oliveira, the Federal Circuit reversed the Claims Court on its second ground for

disallowing the expenses, rejecting its distinction between exceptionaldindry expenses.
See Oliveirg 827 F.2d at 743-44. Theurtof appealsioted that “[a]lthough the EAJA provides
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examples . . . of legal expenses for which recovery may be granted, this is ncuaivex

listing.” Id. at 744. 1t continued: “We interpret 28 U.S.C. § 2412 to mean that the trial court, in
its discretionmayaward only those reasonable and necessary expaingesttorney incurred

or paid in preparation for trial of the specific case before the court, which espamsthose
customarily charged to the client where the case is triked. While the Federal Circuit did not
explicitly address th&ial court’s first ground for disallowing the plaintiff's expenses, its remand
to the court to consider whether plaintiff's expenditw@sld be recoverable as expenses

id., signakdits rejedion of a categorical disallowance of the recovery of “expenses” under 28
U.S.C. § 2412(d)(1)(A) when those outlays are listed as “costs” under 28 U.S.C. § 1920.

Given the seeming inconsistencies betwBennettandOliveira, it is not surprising that
this @urt has since fluctuated on whether or not expenditures listed as “costs” antien S
1920 can be awarded as “expenses” uaetion 2412.Compare Hopi Tribe v. United States
55 Fed. CI. 81, 100 (2002) (“Under the Equal Access to Justice act (‘EAJA”), 28 U.S.C. § 2412,
the Federal Circuit has rejected the claim that parties could not recoup expenses f
photocopying, printing and binding of briefs, telephone, postal, and overnight delivery Services
(citing Oliveira, 827 F.2d at 743-33)R.C. Const. Co., Inc. v. United Staté2 Fed. CI. 57, 63-
64 (1998) (concluding th&liveira suggests that “fees and other expenses” uneletid
2412(d)(1)(A) “should be interpreted broadly enough to include expenses” listed asnoiests
Section 1920)and PQ/RCI, 37 Fed. Clat 791 (awarding photocopying costs as expenses
(citing Oliveira, 827 F.2d at 744)yith WeaverBailey Contractors, Inc. v. United Stat@g CI.
Ct. 576, 581 (1991(items listed as “costs” und&ection 1920 must be recovered under Section
1920 (citingBennett 699 F.2d at 1144)and Kevaya Const. Co. v. United States Cl. Ct. 135,
140 (1988) (disallowing the recovery of expenditures listed under Section 1920 wheyerthe c
did not award “costs” and plaintiff did not reserve alayro for “costs” in its stipulation that
stated it resolved “all claims related to the action” (cid®nnett 699 F.2d at 114)).

A modest measure of clarity is found in the Federal Circuit’s subsequenhoefeite
Bennett. The Federal Circuit hasted Bennetffor the proposition that “costs expenses have
been defined as photocopying, deposition costs, witness fees, and other expenssfiand “[
items are not recoverable absent express statutory authorization for an a\waststdr
‘expenses.’ "Bleschke v. United States Postal Se2%2.F.3d 1106, 1994 WL 108051, at *2
(Fed. Cir.1994)(Table, Text in Westlawmemphasis added) (denying recovery of copying,
stationery, mailing costs, and travel costs becautet cas¢here was “no expses statutory
authorization for an award of expenses other than attorney f&s/gtte v. Office of Personnel
Management808 F.2d 1456, 1462 n.29 (Fed. Cir. 19&8) lbang (citing Bennettor the
proposition that “[p]hotocopying, deposition costs, wihées, and other expenses are ‘taxable
costs’or ‘expenses,’ " and “[c]ostandexpenses are not recoverable absent express statutory
authorization for award of ‘costset ‘expenses,’ as under the EAJA”) (emphasis added).

Thus, the Federal Circuit'stations toBennettrefer to items listed as “costs” under
Section 1920 aalso constitutingexpenses” and indicate that both “costs” and “expenses” are
allowable so long as there is statutory authorization for costsp@nses. The Federal Circuit’s
reastingof Bennettand its later decision i@liveira persuade the court th@liveira provides
the controlling standard for this questioBee also Cook v. Brow8 Vet. App. 226, 237-40
(1994) (distinguishinddennettand concluding that “costs” are reevable under 28 U.S.C.
2412(d)(1)(A)). Accordingly, contrary to the government’s argument, the court will not exclude
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United Partition’s photocopying and court reporter expenditures from an awaixpeh'ses”

under 28 U.S.C. § 2412(d)(1)(A) simply because they are listed as “costs” under 28 U.S.C.

8 1920. Rather, the court finds that the photocopying expenses and court reporter fees at issue
are reasonable, were incurred in preparationdiod in conjunction withthe litigation in this

court, and would “customarily be charged to the clie®€eOliveira, 827 F.2d at 744t will

therefore award United Partition’s photocopying and court reporter expenditweedhafter

May 15, 2003 as “expenses” under 28 U.S.C. § 2412.

CONCLUSION

For the reasons stated, United Partition’s application for attorneys’ feexpedses
under EAJA is GRANTED IN PART. United Partition is awarded attorneys’ifeéhe amount
of $101,876.85, and costs and expenses of $8,545.05, for a total of $110,4Pe88erk shll
enter judgment for United Partition in the amount of $110,421.89.

It is so ORDERED.

s/ Charles F. Lettow

Charles F. Lettow
Judge
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