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OPINION AND ORDER
LETTOW, Judge.

This case arises under the Indian Tucker Act, 28 U.S.C. § 1505, and comes before the
court for proceedings on remand from the Court of Appeals for the Federal Clieuihat
court’s decision on an interlocutory appeal of questions certified by this &ee Wolfchild v.
United Statesb59 F.3d 1228 (Fed. Cir. 2009)Nolfchild VT), cert. denied130 S.Ct. 2090
(2010). The issues on remand are complex, reflecting both the convoluted and lengthyphistor
the federal government’s relationship with the group of Indians who are plaamdfthe
extensive prior proceedings in this litigation.

INTRODUCTION

Plaintiffs are lineal descendants of Mdewakarfawux Indians who were loyal to the
United States and assisted white settlers in Minnesota during the 1862 Sioux {fthsihgyal
Mdewakanton” or “1886 Mdewakanton”Bee Wolfchild v. United Staté2 Fed. Cl. 521, 524
(2004) ("‘Wolfchild I'). Approximately 20,750 persons have joinedhis litigationas
plaintiffs.! On October 27, 2004, the court granted partial summary judgment for the plaintiffs,
holdingthat a trust for the benefit of the loyal Mdewakardo their lineal descendantsas
created irconnection with and as a consequence of appropriations statutes enacted in 1888,
1889, and 189Q'Appropriation Acts”) providing money to the Department of the Interior (“the
Department”) for the benefit of the loyal Mdewakanton and flaenilies See Wglfchild I, 62
Fed. Cl. at 555.

The courtconcludedhat the relationship created pursuant to the Appropriations Acts
contained the three traditional elements of a trust: a trustee (the United, Sizgedic
beneficiaries (the 1886 Mdewakanton ahnelit lineal descendantsand trust propertgcquired
by the Department using the appropriated funds (the 1886 lands, improvements to those lands,
and funds derived from those land§ee Wolfchild,|62 Fed. Cl. at 541. The court found
additional evidece that a trust was created by looking to the arrangements made by the
Department for the use tfie 1886 lands by the loyal Mdewakanton and their lineal descendants
over the years following acquisition of those lan8ge idat 541-43. Mety years ofletailed
management of the 1886 lands by the Department, including its assigning righgs$oof us
particularloyal Mdewakanton, monitoring beneficiaries’ use of the lands, and leasing non-
assigned land to third parties, and the Department’s own repeated charambeoiztte 1886

TheWolfchild plaintif's number about 7,500 persons, and 41 separate groups totaling
about 13,250 people were granted leave to intervene as plaif@&és\Wolfchild v. United States
77 Fed. CI. 22, 31-35 (2007)Wolfchild IV").

The three Appropriation Acts are: the Act of June 29, 1888, ch. 503, 25 Stat. 217, 228-
29, the Act of Mar. 2, 1889, ch. 412, 25 Stat. 980, 992-93, and the Act of Aug. 19, 1890, ch. 807,
26 Stat. 336, 349.



lands as being held “in trust” for the loyal Mdewakanton, further persuaded thehadwaittust
relationship was created as a consequence of the assignment syseeitf

The courtalsoheld that the Act of December 19, 1980, Pub. L. No. 96-557, 94 Stat. 3262
(1980 Act”), which provided that the government would thereafter hold the 1886 lands in trust
for three Indian communities located in Minnesota (“the three communftidisi’not alter or
terminate therust for the loyal MdewakantorSee Wolfchild,162 Fed. Cl. at 543-44.
Consequently, the court concluded that actions taken in December 1980 and thereafiergincl
the Department of Interior’s disbursement of funds derived from the 1886 landghcethe
communities, constituted a breach of that tr&e idat 555.

Approximately two and one half years after the court’s ruling/eoifchild |, the
government interposed a motion to certify the court’s decisiowifchild I, Wolfchild 11, and
Wolfchild 11l for interlocutory appeal under 28 U.S.C. § 1292@&e Wolfchild v. United States
78 Fed. Cl. 472 (2007) \Wolfchild V). The court granted the government’s motion in part and
certified the following two questions for interlocutory review by the Courtpgdefals for the
Federal Circuit:

(1) Whether a trust was created in connection with and as a consequence of the
1888, 1889, and 1890 Appropriations Acts for the benefit of the loyal
Mdewakanton and their lineal descendants, which trust included land,
improvements to land, and monies as the corpus; and

(2) If the Appropriations Adcreated such a trust, whether Congress terminated
that trust with enactment of the 1980 Act.

The Court of Appeals granted interlocutory appeal of those two questions and in due
coursereversed this court’s conclusion regarding both certified questees.Wolfchd VI, 559
F.3d 1228, 1231. Although the Court of Appeals acknowledged that “Interior Department
officials at times characterized the 1886ds as being held in trust for the 1886 Mdewakantons
and their descendants[jf. at 1241, it decided that “the key question regarding the rights at
issue in this case is not whether the 1886 lands were held ‘in trust’ for the 1886 Mdewakanton
descendastto whom they were assigned, but rather what rights were conferred isitreds
lands.” Id. at 1248-49. The Court of Appeals held that that the Appropriations Acts did not
create a trust for the benefit of the loyal Mdewakanton nor did they vestlankegal or
otherwise, in that groupld. at 1240-41, 1249. Rather, it determined that “the Appropriations

*The government’s motion for reconsideration of the trust holding was denied in
Wolfchild v. United State$8 Fed. Cl. 779, 801 (2005)Wolfchild 1I"). The court addressed
procedural issues M/olfchild v. United State§2 Fed. CI. 511 (2006)\Volfchild 11I") and also
in Wolfchild IV.

“The three Indian communities are the Lower Sioux Indian Community, the Shakopee
Mdewakanton Sioux (Dakota) Community, and the Prairie Island Indian Community in
Minnesota.Seed4 Stat. 3262.



Acts are best interpreted as merely appropriating fenbdgect to a statutory use restrictionid.

at 1240(emphasis added)Under that view of the Appropriations Acts, the Court of Appeals
concluded that the 1886 lands “were being held by the Department of the Interia by the
1886 Mdewakantons and their descendants pending an ultimate legislative de¢imraméo

how the ownership interests in the lands should be allocatéddt 1255. Regarding the second
certified question, the Court of Appeals found that the 1980 Act furnished that “ultimate
legislative determination” by creating a trust for the benefit of the ttmeenzinites, thereby
terminating any trust that would have been created by the Appropriationsldcis1255,
1259-60. The Court of Appeals remanded the case to this court to addiess¢bE“whether

it was lawful for the Interior Department, followiniget 1980 Act, to transfer to the three
communities approximately $60,000 in funds that had been collected as proceeds fiam the s
use, or leasing of certain of the 1886 lands, given that the 1980 Act was silent as to the
disposition of those funds.Id. at 1259 n.14.

In light of the decision of the Court of Appeals and its remand to this ctairttifis and
intervening plaintiffs have filed motions to amend their complaints. The goverfitedra
motion to dismiss, arguing that this court lacks subject matter jurisdiction and thatrthkint
fails to state a claim upon which relief may be granted. Plaingifisonded witla crossmotion
for partial summary judgment respecting their entitlement to the money previeisiygyh
Treasuryand other monies derived from the 1886 lands.

For the reasons stated below, the government’s motion to dismiss is denied, and
plaintiffs’ and intervening plaintiffs’ motions to amend their complaaresgranted Raintiffs’
crossmotion for partial summary judgmeistgranted in part and denied in part.

FACTS®
The Mdewakanton Sioux

Prior to August 1851, the Minnesota Sioux lived along the Mississippi River, stgetchin
from the Territory of Dakota to the Big Sioux Rivé3ee Mdawakanton and Wahpakoota
Bands of Sioux Indians v. United Stat&® Ct. Cl. 357, 359 (192%) Originally, these Sioux
were all Mdewakantons, but they later split into four bands, known as the Mdewakanton and the
Wahpakoota (together comprising the “lower bands”), and the Sisseton and the Wahpeton
(known as the “upper bands” or “Santee Siout). On September 29, 1837, the Sioux entered

*Thousands of pages of historical documents have been filed in connection with the
pending motions and the prior motions dating back to 2004 in this litigation. The court has
drawn upon that historical record in developing the recitation of facts which followiess
otherwise noted, the facts set out are undisputed. No authenticity objection has le€eo rais
any d the historical documents. The arguments of the parties focus on the infecebees t
drawn from the resulting record.

®Some prior documents and decisions refer to the Mdewakanton Sioux as
“Medawakanton.” The court does not revise or correct theiisgetl those instances.



a treaty with the United States by which they ceded “to the United States allnlde@dst of

the Mississippi Riverand all tkeir islands in said river[,]” in consideration of the United States’
investment of $300,000 for the benefit of the Sioux. Treaty of Sept. 29, 1837, arts. I-1l, 7 Stat.
538 (“1837 Treaty”). Under the treaty, the United States was required to pay an annuity to the
Sioux at a rate of not less than five percent interest, such annuity to be paidr:fotdy at. Il,

7 Stat. ab38.

In 1851, the Mdewakanton and Wahpakoota bands entered another treaty with the United
States under which they ceded ‘thkir lands and all their right, title and claim to any lands
whatever in the Territory of Minnesota, or in the State of lowa[,]” and bound themselves to
“perpetual” peace and friendship with the United States. Treaty of Aug. 5, 185k]lari
Sta. 954 (“1851 Treaty”). Tis treaty statd that the government would provide to the bands,
among other compensation, a trust fund of $1,160,000, with interest set at five percent, to be paid
annually for a period of fifty yearsSeed, at. 1V, { 2, 10 Stat. at 954. The Sisseton and
Wahpeton Bands signed a similar treaty on July 23, 1851, ceding allrdftiets in the
Territory of Minnesota and the State of lowa, and “all of the lands owned in comntbe four
bands by natural boundariesViedawakanton57 Ct. Cl. at 360; Treaty of July 23, 1851, art. Il,

10 Stat. 949. The Sisseton and Wahpeton Bands were to receive compensation comparable to
that of the Mdewakanton and Wahpakoota bands, with a trust of $1,360,000 and interest at 5% to
be paidout annually for fifty yearsSee Treaty of July 23, 1851ralV, § 2, 10 Statat 949.

Article 3 of both 1851 treaties provided for the creation of a reservation for the
Minnesota Sioux to run along the Minnesota Riveee Mdawakanton57 Ct. Cl at 31.
Based upon thaticle, the Sioux were removed to the reservation delineated in the tRey.
id. at 360. The Senate, however, struck out the third article in its ratificatieact of the
treaties and instead agreed to pay the SiouthBoreservation lands at a rate of 10 cents per
acre, the total sum to be added to the trust funds created by the tr8atds. The Senate also
authorized the President to set aside another reservation outside the lietseded landSee
id. The appropriate compensation corresponding to thedptsperacre rate was thereafter
added to the trust funaseated by the treaties, but the President never established an alternative
reservation for the SiouxSee idat 362. The Sioux continued to live on the land originally
intended to serve as their reservation under the tt8&fies See id.

In 1858, the United States entered into another treaty with the Sioux under which the
Mdewakanton and Wahpakoota bands “agreed to cede that part of their reservation tyieg
north side of the Minnesota River” in exchange for compensation, including money and goods,
the exact amount of which would be determined by the Senate at a lateMadawakanton
57 Ct. Cl. at 365-66; Treaty of June 19, 1858,. &, 12 Stat. 1031 (“1858 Treaty™.The

’Although the 1837 treaty purports to bind the entire Sioux Nation, it appears that the
treaty was signed only by leaders of the Mdewakanton b&edr Stat. 538.

83Specifically, by the 1858 treaty the Mdewakanton and Wahpakoota bands agreed to cede
part of their reservation, should the Senate determine they indeed had validthi#ieland.See
Treaty of June 19, 1858, art. Il, 12 Stat. at 1031. The title was apparently in dispute because
least some portion of the land to be ceded under the 1858 treaty included that landyoriginal



treaty created a new reservation for the Sioux consisting of the land then ddeye bands
along the Minnesota River in south-central Minnes@ee1858 Treaty, art, 12 Stat. 103%.

By entring the treaty, the Mdewakanton and Wahpakoota bands of the Sioux Indians pledged
“to preserve friendly relations with the citizens [of the United Statad]i@commit no injuries

or depredations on their persons or propertgl.; at. VI, 12 Stat. at 1031.

The 1862 Sioux Uprising

In August of 1862, individuals from each of the four bands of the Minnesota Sioux
revolted against the United States in response to the United States’ failumnaish the money
and supplies promised in exchange for the Sioux lands under the aforementioned Beaties.
Def.’s Mot. to Dismiss and Mem. in Support (“Def.’s Mot.”) at%In the course of that
uprising, the Sioux killed more than 500 settlers and damaged substantial p\jadidiajid |,

62 Fed. Cl. at 526, thereby breaching the 1851 and 1858 treaties. After defeating thé&ioux, t
United States annulled its treaties with them, which had the effect of, among otbsy th

voiding the annuities that had been granted and were then being paid to thasSeawixof the
terms of the 1837 and 1851 treaties and eliminating any possibility of compensatiothende
1858 treaty.SeeAct of Feb. 16, 1863, ch. 37, 12 Stat. 652. A portion of the remaining
unexpended annuities was appropriated for payment te getders whdadsuffered damages

as a result of the uprisindgd., § 2, 12 Stat. at 652-53.he United States also confiscated the

granted to the Sioux by virtue of the 1851 treaty but removed in the Senate i@atifzacess.
Congress authorized the President to confirm the land to the Sioux in an 1854 Act, but it
maintained that “the President ha[d] not directly confirmed said reserviel tmg&ns.” Id.

*The Sisseton and Wahpeton bands entered into a similar treaty in 1858 by which they
also ceded theiand north of the Minnesota RivegeeTreaty of June 19, 1858, 12 Stat. 1037.

19 statement made by the Episcopal Bishop of Minnesota and quoted by Senator
Fessenden in the course of passing subsequent legislation in 1863 provides a more detailed
explanation:

Four years ago the Sioux sold the Government about eight hundred
thousand acres of land, being a part of their reservation. The plea for
this sale was the need of more funds to aid them in civilization . . . .
Of $93,000 due to the Low&ioux they have never received a

cent.

All has been absorbed in claims except $880.58, which is
to their credit on the books in Washington. Of the portion
belonging to the Upper Sioux, $88,351.62 was also taken
for claims.

CONG. GLOBE, 37TH CONG., 3D SESS 192 (1863). In short, “[b]y fraud somewhere, these Indians
have had money withheld from them which was justly their dick.”



Sioux lands in Minnesotdd., 8§ 1, 12 Stat. at 652, and later directed that the Sioux be removed
to tracts of land outside the limits of the thenisting statesSeeAct of Mar. 3, 1863, ch. 119,
§ 1, 12 Stat. 819.

Some of the Sioux, however, had been loyal to the United States during the upyrising
either not participating in the revolt or affirmatively acting to save the set&s.Wolfchild,|
62 Fed. Cl. at 526. Nonetheless, Congress acted with a broad brush, declaring the Sioux’s
treaties void and annuities and allocation of land fafndfailing to exceptfrom that
terminationthe loyal Mdewakanton band of Sioux, whose annuity was valued at approximately
$1,000,000.See idat 527. Those Sioux who observed their pledge under the 1851 and 1858
treaties to maintain peaceful relations with the citizens of the United $tatesendered
“poverty-stricken and homelessWolfchild VI 559 F.3d at 1232. Many of the loyal Sioux had
lost their homes and property but could not “return to their tribe . . . or they would be stadght
for the part they took in the outbreakWolfchild I, 62 Fed. Clat 526 (quoting ONG. GLOBE,
38TH CONG., 1sTSeESSs 3516 (1864))!

Congress’s Initial Efforts to Compensate the Loyal Mdewakanton

Notwithstandinghe broad termination of the Sioux treati€sngress did attempt to
provide for the loyaMdewakanton by including a specific provision for them in the Act of
February 16, 1863. After confiscating the Sioux land, Congress authorized the Daptotme
assign up to eighty acres of that land to daghl Sioux:

[T]he Secretary of the Interior is hereby authorized to set apart of the public
lands, not otherwise appropriated, eighty acres in severalty to each individual
of the beforemamed bands who exerted himself in rescuingvhiges from

the late massacre [by] said Indians. The land so set apart . . . shall not be
aliened or devised, except by the consent of the President of the United
States, but shall be an inheritance to said Indians and their heirs forever.

Act of Feb. 16, 1863, § 9, 12 Stat. at 654. As the Court of Appeals noted, the provision that the
land would be “an inheritance to said Indians and their heirs forever|,]” “cieayd have

created an inheritable beneficial interest in the recipiehany land conveyed uedthe

statute.” Wolfchild V| 559 F.3d at 1241.

Two weeks after enacting this statute Congress passed an additional achgrovithe
loyal Sioux. SeeAct of Mar. 3, 1863, ch. 119, 12 Stat. 819. The second Act of 1863

1By an 1868 treaty with the Sioux, the United States resumed paying annuities and
providing goods and land to the SiouSeeTreaty of Apr. 29, 1868, 15 Stat. 635. The loyal
Mdewakanton, however, did not benefit under this treaty as they had severed alll&iloaise
and were no longer considered “Siouwsee21 CoNG. Rec. 7,585, 7,587 (1890) (statement of
Sen. Dawes) (“The Sioux fund and the Sioux appropriation grow out of an arrangement made |
1868, not with these Sioux [the loyal Mdewakanton], but with the warlike Sioux, from whom
this band separated themselves and wtianwarlike Sioux never afterward recognized.”).



supplemented the first Aof 1863 in important respects. Under the second Act, the President
was “authorized” and “directed” to set apart “outside of the limits of any stafietyeacres of
“good agricultural landsfor the Sioux. Id., § 1, 12 Stat. at 81%. This grant of lan@ppeared to
be an attempt to address the fact that the first Act of 1863 confiscated all &iduiebving the
Sioux with no direction as to where they might make a new h@aeCoNG. GLOBE, 37TH

CONG., 3D SEss 528 (1863) (statement of Sen. Harlan) {as supposed by the committee that
this removal of the Indians could not take place immediately . . . faatlh place must first be
looked up for the Indians.”). The second Act of 1863 also stated:

[1]t shall be lawful for [the Secretary of Interjao locate any [loyal Sioux] . . .

upon said [reservation] lands on which the improvements are situated, assigning
the same to him to the extent of eighty acres, to be held by such tenure as is or
may be provided by lawAnd provided, furtherThat no mee than eighty acres

shall be awarded to any one Indian, under this or any other act.

Act of Mar. 3, 1863, § 4, 12 Stat. at 819.

The Court of Appeals concluded that the second Act of 1863 “superseded” the first Act
of 1863, and “pointedly left open the nature of the interest that the assignees would have in the
lands, stating that the lands would be ‘held by such tenure as is or may be provided’ by law
Wolfchild V| 559 F.3d at 1241-42Because the Court of Appeals found that the second Act
supersedd the first Act of 1863, it concluded that “the failure of the 1863 Acts cannot be viewed
as leading Congress to create permanent ownership interests in the 1886 lands akimg the
lines set forth in the first 1863 statute, because the second of the two 1863 Acts lefstioa que
of ownership open to later resolutiond. at 1242.

The Federal Circus view of the relationship between the two Acts of 1863, however,
misreads the second enactment. The original version difilthbat became theemnd Act of
1863 provided that the Secretary could assign one hundred and sixty acres to eacburyal S
SeeCoNG. GLOBE, 37TH CONG., 3D SESs 528 (1863). In the course of debating the bill, Senator
Fessenden suggested that “the one hundred and sixty acres ought to be reduced tockighty, a
there ought to be a reference to the former act to provide that but eighty shaérbargier any
act; otherwise it might be construed to give him eighty acres under that adglarycuader
this.” 1d. The Senateoncurred, and the provision that “no more than eighty acres shall be
awarded to any one Indian, under this or any other act” was atitled.

This history demonstrates that Congress was not “superseding” the fikt X863 by
the second Act of 1863; to the contrary, it passed the second act with the specifi@ndoyst
that the first Act of 1863 remained valid. The amendment to the secotminclude a

12The Act also provided that the land that previously served as the reservation for the
Sioux would be sold to “actual bona fide settler[s]” or “sold at public auction[,foAMar. 3,
1863, § 3, 12 Stat. at 819, and that proceeds from the sale of the lands that previously served as
the Sioux’s reservations were to be “invested by the Secretary of the Ifvetioe benefit of
said Indians in their new homes, in the establishing [of] them in agricultural gsurddi, § 4,
12 Stat. at 819.



reference to “any other act” shows that the two acts of 1863 were intendedxistavith the
Secretary of the Interior (“the Secretary”) entitled to provide relieféddial Sioux under either
act’® Where, as here, the legislatsgpplements camends mact so as to speciffiat a
beneficiary of tle subsequeraict may not receive relief undeoththe prior and subsequent act,
there is certainly no conflict between the tstatues, and an implied repeal of the prior act
cannot le inferred. SeeNational Ass’n of Home Builders v. Defenders of Wildbtel U.S. 644,
662-63 (2007) (“We will not infer a statutory repeal unless the later statutessiyprentradicts
the original act or unless such a construction is absolutely necessary . . . iatrtiee words

of the later statute shall have any meaning at @itatjon and internajuotationsomitted);
Miccosukee Tribe of Indians of Fla. v. United States Army Corps of E6d'esF.3d 1289, 1299
(11th Cir. 2010) (“Congressiatent to effect an implied repeal can be inferred when a later
statute conflicts with or is repugnant to an earlier statute; or when a netuex stavers the
whole subject of the earlier one, and clearly is intended as a substitute[,] . a. ¢butict
[between the two statutes] is a minimum requirement.”) (citations omiG@athedral Candle

Co. v. United States htTradeComm’n 400 F.3d 1352, 1365 (Fed. Cir. 2005) (“The Supreme
Court has frequently explained that repeals by implication areawored, and it has instructed
that ‘where two statutes are capable okgestence, it is the duty of the courts, absent a clearly
expressed congressional intention to be contrary, to regard each as effe{gueting
Ruckeshaus v. Monsanto Gal67 U.S 986, 1018 (1984)).

The landgrant provisions of both 1863 Acts intended to benefit the loyal Sioux were not
successfully implementedsee Wolfchild,162 Fed. CI. at 526-27. The Secretary did not
exercise the authority granted by either 1863 Act, and no lands were provided §@the lo
Mdewakanton.Wolfchild V| 559 F.3d at 123% Notably, however, neither act has been
repealed.

Two years laterin 1865,Congress attempted once again to alleviate the continuing plight
of the loyal Sioux by appropriating an additional $7,500 for their berfeéieAct of Feb. 9,
1865, ch. 29, 13 Stat. 427. In doing so, Congress acknowledged that the loyal Sioux, who “at the
risk of their lives aid[ed in saving many white men, women, and children from being
massacred,” had as a result been forced to sever their relationships withethedr“were
compelled to abandon their homes and property, and are now entirely destitute of means of
support.” Id.

Thereafter additional efforts were made to address the failure to implement the 1863
Acts. Beginning in 1884, Congress began appropriating funds for the benefit of the

*This relationship between the two Acts of 1863 accords with the fact that the first Ac
of 1863 allowed the Secretary to set apart unspecified public lands not otherwiseiatgaropr
Act of Feb. 16, 1863, § 9, 12 Stat. at 654, while the second Act of 1863 provided that the
Secretary could assign to the loyal Sioux lands that had previously servedraatias lands
for the Sioux. Act of Mar. 3, 1863, § 4, 12 Stat. 819.

“The failure to purchase land for the loyal Sioux was apparently due to fervent

opposition by whites to permitting any Sioux from resettling in the stge. Wolfchild VI559
F.3d at 1232-33.
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Mdewakantons who had remained in Minnesothamreturned to the stateSeeAct of July 4,

1884, ch. 180, 23 Stat. 76, 87 (appropriating $10,000 for the purchase of stock and “other articles
necessary for their civilization and education, and to enable them to become seltisgipor

Act of Mar. 3, 1885, ch. 341, 23 Stat. 362, 375 (amending the 1884 Act by allowing the
Secretary to disburse funds to to#-bloodedMdewakanton “for agricultural implements,

lands, or cash, as in his judgment may seem best for said Indians”); Act of May 15,h886, c

333, 24 Stat. 29, 39-40 (appropriating $10,000 for the purchase of “such agricultural implements,
cattle, lands, and in making improvements thereon, as in [the Secretary’s] judigayestem

best for said Indians”). Pursuant to the 1884, 1885, andst886es, Interior Department

officials purchased land for the Mdewakanton and distributed it to many of them imfde.si

See Wolfchild VI559 F.3d at 1233. This method of providing land to the Mdewakanton failed to
supply longterm relief to the group as most of the recipients swdand, otherwise

encumbered jior abandoned. Id. Consequently, “the Interior Department discontinued the
practice of transferring land to the loyal Mdewakantons in fégk.”

The 1886 Census and the 1888, 1889, and 1890 Appropriations Acts

In 1886, the Department of Interior set out to establish with a greater dégertainty
which Mdewakanton were loyal to the United States during the 1862 uprising. Bet#use
administrative difficulty of this task, Congress decided that presence in 8étanas of May 20,
1886 wouldsuffice toqualify an individualas a “loyal Mdewakanton.¥olfchild I, 62 Fed. CI.
at 527. To determine which Mdewakanton lived in Minnesota on May 20, 1886, U.S. Special
Agent Walter McLeod took a census listing all of the full-blood Mdewakantons, wartdus
was mailed to th€ommissioner of Indian Affairs on September 2, 1886.at 528'° At the
behest of the Secretary, on January 2, 1889, a second supplemental census was taken by Rober
B. Henton, Special Agent for the Bureau of Indian Affairs (“BIA”), of thosdeMakanton
living in Minnesota since May 20, 188€&d. The McLeod and Henton listings (together, “the
1886 census”) were used to determine who would receive the benefits of tAg[atgpriations
Acts. Id.

Motivated by the failure of the 1863 Acts to providablelong-term relief, in 1888,
1889, and 1890, Congress passed three Appropriations Acts that included prdordioas
benefit of the loyal MdewakantorSee Wolfchild VI559 F.3d at 124Molfchild |, 62 Fed. CI.
at 24 .!° These Acts served as the foundation of the plaintiffs’ breattusif-claims asserted in
this litigation, and led to the approximately $60,000 in land proceeds that are at issoeand.r
That $60,000, identified in a report prepared in 1975, had grown to $131,483 by 1980, and, with

*Although the census was not prepared as of May 20, 1886, “inclusion on the McLeod
list has beerleemed to create a rebuttable presumption that an individual met the requerement
of the subsequent 1888, 1889, and 1890 Adfgdlfchild |, 62 Fed. Clat 528.

®*Notably, over thirty years later, the funds provided under the Appropriations Aas wer
deducted from a judgment for the Mdewakanton and Wahpakoota Bands, which judgment was
rendered to compensate them for the annuities that were terminated by the 18&3Acts.
Wolfchild VI 559 F.3d at 1254 (citingledawakanton57 Ct. Cl. 357).
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additional interest since 1980, wouldd&w timegreater thahat larger amount by today,
thirty years later

In 1888, Congress appropriated $20,000 “to be expended Bethetary of the Interior”
in purchasing land, cattle, horses, and agriculturalaments for those “full-blood” loyal
Mdewakanton who had severed their tribal relations. Act of June 29, 1888, ch. 503, 25 Stat. 217,
228-291" |n 1889, Congress appropriated a further sum of $12,000 “to be expended by the
Secretary of the Interior” for the “fulblood” loyal Mdewakanton. Act of Mar. 2, 1889, ch. 412,
25 Stat. 980, 992-9%. The 1889 Act was substantially similar to the 1888 Act but included

"The section of the statute pertaining to the loyal Mdewakanton provided as follows:

For the support of the full-blood Indians in Minnesota, belonging to the
Mdewakanton band of Sioux Indians, who have resided in said State
since the twentieth day of May, A.D. eighteen hundred and eighty-six,

and severed their tribal relations, twenty thousand dollars, to be expended
by the Secretary of the Interior in the purchaseuch manner as in his
judgment he may deem best, of agricultural implements, cattle, horses
and landsProvided,That of this amount the Secretary if he may deem it
for the best interests of said Indians, may cause to be erected for the use
of the said Indians at the most suitable location, a school house, at a cost
not exceeding one thousand dollaed provided alsoThat he may

appoint a suitable person to make the above-mentioned expenditures under
his direction, the expense of the same to be paid out of this appropriation.

25 Stat. at 228-29.
®The relevant portion of the 1889 appropriation act reads as follows:

For the support of the full-blood Indians in Minnesota heretofore
belonging to the Mdewakanton band of Sioux Indians, who have

resided in said State since the twentieth day of May eighteen hundred
and eighty-six, or who were then engaged in removing to said State,

and have since resided therein, and have severed their tribal relations,
twelve thousand dollars, to be expended by the Secretary of the Interior
as follows: Ten thousand dollars in the purchase, as in his judgment he
may think best, of such lands, agricultural implements, seeds, cattle,
horses, food, or clothing as may be deemed best in thefcaaeh of

these Indians or family thereof; one thousand dollars, or so much thereof
as may be necessary to defray the expenses of expending the money in
this paragraph appropriated; and one thousand dollars for the completion
and furnishing of the schoolhouse for said Indians authorized by the act
of June twenty-ninth, eighteen hundred and eigigit: Provided, That

if the amount in this paragraph appropriated, or any portion of the sum
appropriated for the benefit of these same Indians by said act of June
twenty-ninth, eighteen hundred and eighty-eight, shall not be expended

12



three additional provisions not included in the 1888 Act. Unlike the 1888 Act, the 1889 Act
required the Secretary to expend the appropriated funds in a manner such thataéach loy
Mdewakanton received as close to an equal amount as practitchbhdditionally, the1889

Act mandated that any money appropriated in the 1889 Act not expended within thgefiscal
would not be recovered by Treasury, but rather would be carried over to the foli@ansgand
expended for the benefit of the loyal Mdewakanttth.at 992. The 1889 Act made both of
these additional provisions applicable to the money appropriated under the 1888 Att &b wel
at 992-93.The 1889 Act differed from the 1888 Act in a third way by granting the Secretary
discretion based on what “may be oesl best in the case of each of these Incharfiamily
thereof” 1d. at 992(emphasis added)lhe 1888 Act, on the other hand, made no explicit
mention of the loyal Mdewakantons’ families as beneficiaries of the apatiops. See25 Stat.
at 228-29.

In 1890, Congress provided an additional $8,000 “to be expended by the Secretary of the
Interior” for the loyal Mdewakanton. Act of Aug. 19, 1890, ch. 807, 26 Stat. 336, 3%ge

within the fiscal year for which either sum was appropriated, neithir sha
be covered into the Treasury, but shall, notwithstanding, be used and
expended for the purposes for which the same amount was appropriated
and for the benefit of the abomamed IndiansAnd provided alsoThat

the Secretary of the Interior may appoint a suitable person to make the
above-mentioned expenditure under his direction; and all of said money
which is to be expended for lands, cattle, horses, implements, seeds, food,
or clothing shall be so expended that each of the Indians in this paragraph
mentioned shall receive, as nearly as practicable an equal aimeahie

of this appropriation and that made by said act of June twenty-ninth, eighteen
hundred and eightgight: And provided furtherThat as far as practicable
lands for said Indians shall be purchased in such locality as each Indian
desires, ath none of said Indians shall be required to remove from where
he now resides and to any locality against his will.

25 Stat. at 992-93.
The full text of the 1890 appropriation provided as follows:

For the support of the full and mixed blood Indians in Minnesota heretofore
belonging to the Mdewakanton band of Sioux Indians, who have resided

in said State since the twentieth day of May, eighteen hundred and eighty-six,
or who were then engaged in removing to said State, and have since resided
therein, and have severed their tribal relations, eight thousand dollars, to be
expended by the Secretary of the Interior, as in his judgment he may think
best, for such lands, agricultural implements, buildings, seeds, cattle, horses
good, or clothig as may be deemed best in the case of each of these Indians
or families thereofProvided,That two thousand dollars of the above eight
thousand dollars shall be expended for the Prairie Island settlement of Indians
in Goodhue CountyProvided furtker,That the Secretary of the Interior may
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1890 Act was substantially similar to the 1889 Act, and included theresgent that the
Secretary spend the money in a way that ensured each loyal Mdewakantdmegeiye as
close to an equal amount as practicalide. There were, however, two unique aspects of the
1890 Act. First, the 1890 Act dictated that the amount was to support both “full and mixed
blood” loyal Mdewakantonld. Additionally, the 1890 Act did not include the provision found
in the 1889 Act specifying that any monies not expended in the fiscal year wereaioibe

over to the following yearsSee id?°

Land Assignments under the Appropriations Acts

Unlike the failed 1863 Acts, the funds provided by the three Appropriations Acts were
used for the purchase of land, agricultural implements, livestock, and goods for the loya
Mdewakanton.See Wichild I, 62 Fed. CI. at 528. The lands were purchased in three distinct
areas of Minnesota, and by 1980 they consisted of: (1) approximately 260 acre$ ©o8oby
(the “Shakopee lands”), (2) approximately 575 acres in Redwood County (the “Lowg't Siou
lands), and (3) approximately 120 acres in Goodhue County (the “Prairie Isladd)}.|l.
Collectively, these properties were known as the “1886 lands” to reflect thieydatach the
beneficiaries of the Appropriations Acts were defin&t.

In 1904, the Secretary began conveying rights to use the purchased land to the loyal
Mdewakanton.SeeDef.’s Mot. at 4. Rather than granting the land in fee simplg@ractice that
had failed to provide long-term relief under the 1884, 1885, and 1886 appropriati@ns—
Department chose to make the land available to the loyal Mdewakanton while getitligim
the United States’ nameéee Wolfchild,162 Fed. Cl. at 52&ee alsdPls.” App. in Supprt of
CrossMot. for Summ. adgment(“Pls.” App.”) at 61 (Letter from Acting Comm’r of Dep't of
Interior to James McLaughlin, U.S. Indian Inspector) (Feb. 20, 1899)) (“As you ardedsubt

appoint a suitable person to make the above-mentioned expenditure under

his direction whose compensation shall not exceed one thousand dollars; and
all of said money which is to be expended for lands, cattle, horses, implements,
seeds, food, or clothing shall be so expended that each of the Indians in this
paragraph mentioned shall receive, as nearly as practicable, an equal amount
in value of the appropriatio&nd provided furtherThat, as far as practicable,
lands for said Indians shall be purchased in such locality as each Indi&s,desir
and none of said Indians shall be required to remove from where he

now resides and to any locality or land against his will.

26 Stat. at 349.

’This provision was contained in the original version of the bill but was elided pursuant
to an amendment proposed by Senator Cockrell who declared it a “remarkable provision.” 21
ConNG. REcC. 7,586(1890). Senator Dawes responded to Senatorr€lbbly observing that
“[t]his whole paragraph [the entire text of the 1890 appropriation to the loyal Mdewakant
[not] of the ordinary course of an Indian appropriation bild? Senator Cockrell responded:
“Or any other appropriation bill, is itot?” Id.
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aware, the title to all the land purchased by late Agent Henton for said Indiaads [loy
Mdewakanton]js still vested in the United States being held in trust for them.”). To that end,
the Department employed an assignment system under which a parcel of land vwamdidhed
to a particular beneficiary who could use and occupy the land as long asheeveainted;
however, if the assignee did not use it for two years, the parcel would be reisSigae
Wolfchild I, 62 Fed. Cl. at 528

Under the assignment system, the Department provided documents called Indian Land
Certificates to assignees as @nde of their entitlement to the lan8ee Wolfchild,162 Fed. CI.
at 528. The Certificates stated that the assignee “and [his] heirs arel ¢otittenediate
possession of said land, which is to be held in trust, by the Secretary of the Irdetia, f
exclusive use and benefit of the said Indian, so long as said allottee or his or hecdwggsand
use said lands.” Def.’s Mot., Ex. P (Indian Land Certificatelf. an assignee abandoned the
land for a period of time, usually two years, then the Department of Interior veagdsign the
land to another beneficiary; any sale, transfer, or encumbrance of the landhahier the
United States was void/olfchild |, 62 Fed. CI. at 529 Although not guaranteed under the
assignment system, in ptee an assignee’s land would pass directly to his children upon his
death.” Id. Other relatives, however, were required to follow procedures established by the
Bureau of Indian Kairs to receive an assignmerid.

Evolution of the Three Communities

In 1934, the Indian Reorganization Act (“Reorganizatiat’Afundamentally altered the
way in which the federal government dealt with Indians and Indian tribesAct of June 18,
1934, ch. 576, 48 Stat. 984 (also known as the Wheeard Act) (odified as amendedt 25
U.S.C. 88 461-79). The Reorganizatiocot permitted “[a]ny Indian tribe, or tribes, residing on
the same reservation . . . to organize for its common welféde.§ 16, 48 Staft 98.
Pursuant to the Act, the Mdewakanton and others formed three communities: the Shakopee
Mdewakanton Sioux Community, the Prairie Island Indian Community, and the [Siaet
Indian Community.See Wolfchild | 62 Fed. CI. at 529. Although loyal Mdewakanton resided
in the three communitieghe three communities weaad arenot exclusively comprised of
descendants of the loyal Mdewakanton, and “many of the descendants of the 1886
Mdewakantons are not enrolled members of any of the three communwedchild VI 559
F.3d at 1235. The membership of these communities thus is not defined in terms of indigenous

“In accord with the representation in the Indian Land Certificates thatritievas “held
in trust . . . by the Secretary of the Interior” for the assignee and his hengrgSs amended a
bill that allowed the Secretary of Interior tolssh unfarmable parcel of 1886 lands to include a
requirement that the loyal Mdewakanton had to consent to theSadeWolfchild,162 Fed. CI.
at 528-29; Act of Feb. 25, 1901, ch. 474, 31 Stat. 805, 806. In the course of debating that
amendment, SeratPettigrew remarked that “[the 1886 lands] were not an Indian reservation.
These Indians own the homes, and they have a right there greater than thavatiosededians.
The land was purchased for their benefit, thltitle is in thensubject to a provision by which
they can not convey it.Wolfchild |, 62 Fed. Cl. at 529 (citing 340RG. REC. 2,523 (1901)).
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relationshig:?% rather, the communities exercise discretion over who attains or keeps their
membership.See Wolfchild,|62 Fed. Cl. at 53&Gee, e.g.Def.’s Mot., Ex. E, &. I

(Constitution and Bylaws of the Lower Sioux Indian Community in Minnesota) r&sult, “a
lineal descendant of a loyal Mdewakanton might be denied admission to, or removed from,
membership in a community even if the descendant lived on 188énaothpassed by the
community boundary.”Wolfchild |, 62 Fed. Cl. at 530.

As a consequence of the fact tttee communitiesvere not equivalent to the loyal
Mdewakanton, theommunitiesdid not have a collective claim to the 1886 lands. In 1978, a
Field Solicitor for the Department of Interiaddressed th issue “[N]one of the three
Community governments, organized under the [Reorganizatijn A. has any right, title or
interest in these lands. The land is held for the benefit of a specific class & pedpheir
descendants.” Joint App. (“J.A.”) 00399-400 (Letter from Mariana R. Shulstad, Fielddsplic
to Edwin L. Demery, Area Dir. for Minneapolis Area Officetbé& Bureau ofindian Affairs
(Nov. 8. 1978) (“Shulstad 1918:tter")).

Nonethelessdfter the passage of the Reorganizatian, theBIA consulted withthe
communitiedbeforegranting assignments to 1886 lan@ee Wolfchild,|62 Fed. Cl. at 529-30.
Although the Field Solicitor for the Department noted that the communiissmmendations
were “a courtesy only” and not “a legal necessity, since the communities haveisiorde
making authority concerning use of these lands[,]” the communities were provided an
opportunity to influence the assignment of 1886 lands. J.A. 00400 (Shulstalet&#3
Additionally, prior to the establishment of the three communities, the Departmelit\s was
that any sand and gravel deposits located on the 1886 lands were the governmentisgmoper
were not subject to sale by the assignézeDef.’s Mot., Ex.D (Letter from J.W. Balmer,
Superintendent of the Pipestone Indian School to Earl Pendleton) (Nov. 22, 1930)). After the
passage of the ReorganizatioatAowever, the BIA adopted the view of the Lower Sioux
Indian Community that sand and gravel on the 1886 lands within the reservation constituted a
community resource and was not the governiagmbperty. SeeDef.’s Mot. at 8.

Funds Derived from the 1886 Lands

Eventually, moneylerivedfrom 1886 lands began to be held in Treasury accoudis.
June 13, 1944, Congress enacted a statue authorizing the Secretary to transfenaigbyoxi
110.24 acres of 1886 lands in Wabasha County to the Upper Mississippi River Wild Life and
Fish Refuge (“the Wabasha Land Transfe@eeAn Act to Add Certain Lands to the Upper
Mississippi Wild Life and Fish Refuge, Pub. L. No. 78-335, ch. 243, 58 Stat. 274. The parcels
had been acquired pursuant to the 1888 and 1889 Appropriations Acts “for Indian use, but [were]
no longer [being] used by Indiansld., § 2, 58 Stat. at 274.

?Groups organized pursuant to and recognized by the Reorganization Act are not
required to “correspond exactly to any tribe or band:t IXFCOHEN, ON THE DRAFTING OF
TRIBAL CONSTITUTIONS 5 (David E. Wilkins ed., Univ. of Oklahoma Press 2006) (1934).
Accordingly, “[a]ll the Indians of a given reservation may organizeastaf they so desire,
regardless of past tribal affiliationsId.
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The Secretary of the Interior draftadill to authorize the land transfer and proposed it to
Congress.SeeS. Rep. No. 78-809, at 1 (1944). In his proposal, the Secretary noted that “[t]hese
lands cannot be acquired or transferred in the usual manner as their use has dégn fixe
Congress. . . [i]n these circumstances it is recommended that the proposedoledisiataced
before the Senate for appropriate actiolul’at 2. In the course of considering the Secretary’s
bill, Serator Mundt remarked, “l understand that it is a matterasfsferring the titleso that it
can be used by the refuge.” 90N&. REC. 5,325 (1944). The Act provided as follows:

In order to carry out . . . [the transfer of the land], the sum of $1,261.20 . . . is
hereby made available for transfer on the books of the Treasury of the United
States to the credit of the Mdiakanton and Wahpakoota Bands of Sioux Indians
pursuant to the provisions of the Act of May 17, 1926 (44 Stat. 560) . . . and shall
be subject to disbursement under the direction of the Secretary of the Interior for
the benefit of the Mdewakanton and Wahpakoota Bands of Sioux Indians. Where
groups of such Indians are organized as tribes under the [Reorganizzfidhe
Secretary of the Interior may set apart and disburse for their bemefifp@n their
request proportionate part of said sum, based on the number of Indians so
organized.

Pub. L.No. 78-335, § 2, 58 Stat. 272.The 1886 lands at Wabasha were transferred, and on
October 6, 1944, $1,261.20 was credited to the United States Treasury Account 147436,
“Proceeds of Labor, Malvakanton and Wahpakoota Bands of Sioux Indians, MinnesSte”
Def.’s Mot. at 8, Ex. A (Letter from F.G. Hutchinson, Actingi€hBranch of Realtyto E.M.
Pryse Area Director, Minneapolis, Minn. (Feb. 24, 1955)), Ex. B (Letter from C.B. Emery,
Chief, Branch of Budget and Finance, to D.C. Foster, Area Director, Minneapaiis, (Mune 8,
1951)).

Although the 1944 Act provided the funds to the Mdewakanton and Wahpakoota
generally, not the loyal Mdewakanton specifically, the Act notably allowedsf from the
Wabasha Land Transfer to be disbursed to tribes organized undexaitlgaization Aconly in
proportion to the number of Mdewakanton and Wahpakoota contained within those Sfees.
Pub. L. No. 78-335, § 2, 58 Stat. 274. The importance of the restriction contained in the last
sentence was reiterated by the Chief of Budget and Finance for BIA, CaBy Ema letter
dated June 8, 1951, to the Area Director of BIA for Minneapolis, D.C. Foster, in response to
Mr. Foster’s inquiry as to the status of the Wabasha Land Transfer fBedBef.’s Mot., Ex. B
(In regards to the Wabasha Land Transfer funds, “[t]he last sentence of the éut df3) 1944
should be particularly noted.?.

?*The Act also provided that the $1,261.20 “when so transferred, shall operate as a full,
complete, and perfect extinguishment of all their right, title, and interest i dhe kands
above described.” Pub. L. No. 78-335, § 2, 58 Stat. 274.

*The 1944 Act also made the Wabasha Land Transfer funds subject to the restrictions

contained in the Act of May 17, 1926, ch. 309, 44 Stat. Ss&Pub. L. No. 78335, § 2, 58
Stat. 274. The effect of that statute is discugsked, at 34 n.42.
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Money was also derived from the 1886 lands by the Department’s policy of leasing
licensing1886 lands for fair market value where no eligible 1886 Mdewakanton was available
for the land assignmentee Wolfchild,162 Fed. Cl. at 530The Department sometimes
licensed the unused parcels to non-Indians for a fixed compensation to be paid to a third party
See, e.gDef.’s Mot., Ex. R (License Agreement (Apr. 22, 19X @yanting licenséo non-

Indian in consideration of $25.00 per annum payment to Pipestone Indian School, Pipestone,
Minn.). TheDepartment also deposited some leasing funds derived from the 1886 lands in
various Treasury accountSeeDef.’s Mot., Ex. C (Accountant’s Report, Income to
Mdewakanton Sioux Lands, Minneapolis Area Office, Minneapolis Mirield work for report
completed Feb. 5, 1975)) (“1975 Report”).

In 1974, the Acting Associate Solicitor for Indian Affairs in the Departiri2nard R.
Barnes, wrote a detailed opinion explaining the Department’s interpret#dtthe status of the
1886 lands and the funds derived from the land. J.A. 00392-97 (Mem. to Comm’r of Indian
Affairs (Mar. 19, 1974)) (“Barnes 1974 Mem."Yhe opinion stated that legal title was taken in
the United States’ name, and tenancies at will or defeasible tenancies were grimeiBB86
Mdewakantons. J.A. 00394. The memorandum concluded that the 1886 lands were “held in
trust by the United States with the Secretary possessing a special pappoiotment among
members of a definite classld. at 00396. The opinion also noted that whereas lease income
from the 1886 lands had been “expended through local tribal governments . . . for the benefit of
reservation communities in which members of the beneficiary class resid arhich they are
affiliated[,]” in the future “[p]roceeds from the leases should be kept sepaictaaybe
expended for the benefit of the clas$d’: at 00394, 00397. The letter ended by proposing that
the BIA “undertake to ascertain whether some legislative disposition didahttle to these
lands consistent with the present situatioousentand can be recommendedtie Congress.”

Id. at 00397. Pursuant to the 1974 opinion letter, the BIA began to deposit lease income in
suspense accounteeDef.’s Mot., Ex. C, and ordered that all income from the 1886 lands be
identified and maintained ia separate accounid., Ex. F Mem.from Milton C. Boyd, Chief,
Office of Audit, BIA, to Minneapolis Area Director (Mar. 21, 1975)).

In 1975, the BIA completed a report documenting all funds derived from the 1886 lands.
SeeDef.’s Mot., Ex. C. The 1975 Report found no evidence of any income derived from the
1886 lands prior to 1950 with the exception of the Wabasha Land Trafssf@r The BIA
accountants found a total of $61,725.22 in funds derived from the 1886 lands, including the
$1,261.20 in WabasHhaand Transfer funds The Accounts were divided intbree “Proceeds of
Labor” Treasury accountg and four Individual Indian Money (“1IM”) accountdd.?’ Of the

*The 1975 Report did not provide an accounting of any income disbursed to the
assignees or to the Pipestone Indian School.

*’The “Proceeds of Labor” Treasury Accounts were: Account 147158, “Proceeds of
Labor, Lower Sioux Indian Community,” Account 147043, “Proceeds of Labor, Prslaiedl
Indian Community,” and Account 147436, “Proceeds of Labor, Mdewakanton and
Wahpakoota.”See id.
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remaining $60,464.02, $58,784.96 was deposited in four Lower Sieasdry and |[IM

accounts, and $1,679.06 was deposited in two Prairie Island Treasury and IIM actthuAss.

is evident from the accountimgscribedabove, the majority of the income derived from the

1886 lands was allocated to accounts belonging to the Lower Sioux, and no money accounted for
in the 1975 Report as attributedo the Shakopee Mdewakanton SioBee id.The entire

$61,725.22 was subsequently placed in Treasury Account 147436 “Proceeds of Labor,
Mdewakanton and Wahpakoota” and its associated interest account, 147936, thus, in the words
of the BIA, “restor[ing] these funds to the proper accoung&et id.

On June 27, 1975, BIA officials met with representatives of the three commumities t
address the disbursement of the mog&theredn TreasuryAccount 147436 and its associated
interest accountSeeDef.’s Mot. at 10. The parties agreed that the three communities “would
submit resolutions requesting distribution of the . . . funds” and “requesting a Congressiona
directive as to the 1886 landsld. The three communities submitted their proposals to the BIA,
see id, and by September 1980, the three communities had agreed that the funds should be
divided equally and disbursed to the communities, and that any money earned after January 1,
1978 would be paid to the community whose reservation encompassed the 1886 lands from
which the funds were derivedee id. Ex. | (Mem.to Area Director of Minneapolis Area Office
from Richard L. McLaughlin, BIA (Sept. 16, 1980)).

Aboutthe same time that some BIA officials were consulting the three communities as to
the funds derived from the 1886 lands, other BIA officials realized that the threeuroties
did not have a claim to the funds. In a response dated Nov. 6, 1975 to an inquiry by Minnesota
Repesentative Richard Nolan regarding the 1886 lands and funds derived from the lands, the
Acting Area Director for the Minnesota Field Office of the BIA stated ‘ttiegt funds
appropriated are to be used only for the benefit of a certain class of peoifeedi®y special
census of that time [the 1886 Mdewakanton] [and] [t]he current Sioux Communities do not
represent the special class of people referred to even though some of theirsmaempeualify
in the special class mentioned in the actions takd888, 1889, and 1890.” J.A. 02548rea
Director’'s 1975 Mem.”) In asubsequent memorandum dated June 3, 1976, to the
Commissioner of Indian Affairs, the Office of the Area Directoteraited that the funds
obtained by virtue of the 1886 lands countat be distributed to the three communities without
legislative action. He stated,

[W]e should not attempt to distribute such funds on the strength of the resolutions
from the three communities at this time . . . The land was originally purchased for
the Mdewakanton Sioux residing in Minnesota on May 20, 1886, and their
descendants . . . A very small portion of the descendants reside on the three
Minnesota Sioux Communities today. A question arises as to whether all

2’An IMM account is “an interest bearing account for trust funds held by the &wcret
that belong to a person who has an interest in trust assets. These accounts are cokeolth
and management of the Secretary. There are three types of IMM accountsicteutest
restricted, and estate accounts.” 25 C.F.R. § 115.002. The Report does not specify in which
types of IIM accounts the funds were plac&keDef.’s Mot., Ex. C.
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descendants would be entitled to thecame similar to an Indian Claims
Commission judgment award distributed to descendants. . . .

One suggestion to resolve this matter would be to incorporate the disposition of
the funds with legislation converting the title. Another suggestion would be to
develop a descendancy roll similar to a claim distribution, however, this would
only dispose of funds accumulating up to the date of the payment and would have
to be repeated in the future, or urtitle to the land is changed. We would
appreciate youadvice and authority for the disposition of subject funds.

J.A. 01115-1"Area Director’'s 1976 Mem.")

Nonetheless, on January 9, 1981, the BIA disbursed $37,835.88 to the Shakopee
Mdewakanton, $36,210.01 coming from Treasury Account 147436 and $1,625.87 coming from
the associated interest account 147936éeDef.’'s Mot., Ex. K (Public Voucher (Dec. 30,

1980)). On March 3, 1981, the BIA disbursed $37,835.88 to the Lower Sioux, $27,601.78
coming fromTreasury Acount 147436 and $10,234.10 coming from a Lower Sioux “Proceeds
of Labor” andinteresiaccount. See id. Ex. L (Public Voucher (Feb. 23, 1981)). And on April

21, 1981, the BIA disbursed the final $37,835.88 to the Prairie Island community, $25,450.48
coming from accounts 147436 and 147936 and $12,385.40 from a Prairie Island “Proceeds of
Labor” andinterestaccount See id. Ex. M (Public Voucher (Apr. 21, 19813y. The BIA made
additional disbursements frofmeasury Acount 147436 in 1981 and 1982, with the Shakopee
Mdewakanton receiving $6,429.71, the Lower Sioux receiving $5,115.85, and the Prairie Island
receiving $6,429.71SeeDef.’s Mot. at 11id., Ex. N (Public Voucher (Mar. 22, 1983)).

Treatment of the 1886 Lands under the 1980 Act

After the passage of theeBrganization At, “additional lands were acquired in trust for
the benefit of” the three communitieSeeH.R. Rep. No. 96-1409, at 2 (1980). As a result, the
three communities had “two classes of members: all members of the communityeveho w
entitled to the benefits dhetribal lands acquired under the Reorganizatiehaihd members
who were descendants of the 1886 Mdewakanton and who had exclusive rights to the benefits of

®The “Proceeds of Labor” accounts from which disbursements were made to the Lowe
Sioux and Prairie Island Communities are the same accounts that the 1975 Rapbetdides
containing money derived from the 1886 lan&&eDef.’s Mot., Ex. C. Pursuant to that report,
all money related to the 1886 lands then found in those accounts was transferred ty Treasur
Account 147436 and its associated interest account 14783&lowever, it would appear from
the source of the 1980 disbursements that subsequent to the 1975 transfer of $61,725.22, funds
derived from the 1886 lands were once again placed in the “Proceeds of Labor” Treasury
Accounts belonging to the Lower Sioux and the Prairie Island Communities. Alsed@ktision
to resume placing monies derived from the 1886 lands in accounts other than Account 147436
and its associated interest account 147936 is perplexing given the BIA’s acknowletjge it
1975 Report, that transferring the funds to accounts 147436 and 147936 “restore[d] these funds
to the proper accounts.Id.
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the 1886 lands.'ld. The property interests possessedh®stwo classes of members of the three
communities were interspersed and resulted in “a checkerboard pattern ofddridduseverely
diminishe[d] the effectiveness of overall land management programs and cdgnmuni
development.”See idat 6. In a lameduck session following the 1980 elections, Congress
statutorily addressetthe disparate property interests of the membetiseofhree communities in
December 1980, approximately one month after the communities and the BIA signed th
agreement for the disbursement of the funds to the commurges#\ct of Dec. 19, 1980, Pub.
L. No. 96-557, 94 Stat. 3262.

The 1980 Act provided that the 1886 lands, which “were acquired and are now held by
the United States for the use or benefit of certain Mdewakanton Sioux Indians”lumder t
Appropriations Acts, would henceforth be “held by the United States . . . in trushéattiree
communities. 94 Stat. 3262. The Act also contained a savings clause providing that the Act
would not “alter” any rights then existing under “any contract, lease, omassig entered into
or issued prior to enactment of”’ the Adtl. “Thus, all of the individuals then holding
assignments to the 1886 lands retained their rights to use the land unaffected by the 1980
legislation.” Wolfchild V| 559 F.3d at 1235.

The United States continued to “oversee assignments that had been made before 1980
and wee covered by Section 3 of the 1980 Act[,]” but no new assignments were made by the
Department after the passage of the 1980 Act. Def.’s Mot. at 6-7. Upon the death ajraeeassi
of the 1886 lands, the assignee’s parcel of land was appashiitéd tothe control of the

*The Act provided, in material part:

[A]ll right, title, and interest of the United States in those lands (includingtamnstigres
or other improvement of the United States on such lands) which were acquired and ag&lnow h
by the United States for the use or benefit of certain Mdewakanton Sioux Indians unfdiee
Appropriations Acts], are hereby declared to hereafter be held by the Sitetied—,

(1) with respect to the some 258.25 acres of such lands located within Scott County,
Minnesota, in trust for the Shakopee Mdewakanton Sioux Community of Minnesota,;

(2) with respect to the some 572.5 acres of such lands located within Redwood County,
Minnesota, in trust for the Lower Sioux Indian Community of Minnesota; and

(3) with respect to the some 120 acres of such lands located in Goodhue County,
Minnesota, in trust for the Prairie Island Indian Community of Minnesota.

Sec. 2. The Secretary of the Interior shall cause a notice to be publishedredéral
Registerdescribing the lands transferred by section 1 of this Act. The lands so trechsiesr
hereby declared to be a part of the reservations of the respective Indian coasfiomnwhich
they are held in trust by the United States.

Sec. 3. Nothing in this Act shall (1) alter, or require the alteration, of anyg uglder any
contract, lease, or assignment entered into or issued prior to enactment ot tbis(2) restrict
the authorities of the Secretary of the Interior under or with respect ®uahyontract, lease, or
assignment.

94 Stat. 3262.
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community that possessed an interest in the surrounding land pursuant to the 19B&eAdtat

7 (citing Gitchel v. Minneapolis Area Directp28 IBIA 46 (1995)). The three communities also
assumed the responsibility of “managing . . . and issuing new assignments” o1 836slands
not assigned to loyal Mdewakanton prior to the passage of the 198G &afdef.’s Mot. at 6
(citing Smith v. Haliburton1982 U.S. Dist. Lexis 14243 *4-*5 (D. Minn. Aug. 23, 1982)).

Most importanty for the court’s present purpose, the 1980 Act did not address the
disposition of the funds that were derived from the 1886 lands then held by TreGeady.
Stat. 3262Wolfchild VI 559 F.3d at 1259 n.14. Despite the silence of the 1988sAct tke
funds, the Department acted on the presumption that the funds derived from the 1886 lands
“could be turned over to the communities without notice to the 1886 beneficiaviggdtthild |,
62 Fed. Cl. at 533. As described above, the disbursement of the funds was agreed prior to the
passage of the 1980 Act, and the funds were given to the three communities beginning
approximately one month after the passage of the 1980 Act.

STANDARDS FOR DECISION
Motion toAmend

“The court should freely give leave [to amend pleadings] when justice so requRel&”
15(a)(2)of the Rules of the Court of Federal Claims (“RCFECThe decision to grant or deny
amendmenbf a complaint or answés within the discretion of the trial court, but “[i]f the
underlying facts or circumstances relied upon by a plaintiff may bepeipsabject of relief, he
ought to be afforded an opportunity to test his claim on the meFRtarian v. Davis371 U.S.

178, 182 (1962)see also MitsuFoods, Inc. v. United State867 F.2d 1401, 1403 (Fed. Cir.

1989) (Under Rule 15(a), “discretion should be exercised liberally to permit such
amendments.”). Absent a reason, such as “undue delay, bad faith or dilatory motive oh the pa
of the movantrepeated failure to cure deficiencies by amendments previously allowed, undue
prejudice to the opposing party by virtue of allowance of the amendrodrijiility of
amendment[,]” the motion to amend should be grankemman 371 U.S. at 182ylitsui Foads,

Inc., 867 F.2d at 1403-04ge also Henry E. and Nancy Horton Bartels Trust ex rel. Cornell
Univ. v. United States88 Fed. Cl. 105, 111 (2009if'd, 617 F.3d 1357 (Fed. Cir. 2010).

Motion to Dismiss

“Jurisdiction must be established as a threshold matter before the coymtaoegd with
the merits of this or any other actionOTI Am., Inc. v. United State88 Fed. CI. 108, 113
(2005)(citing Steel Co. v. Citizens United for a Better Eng23 U.S. 83, 88-89 (1998)).
Plaintiffs bear the burden of establishing the court’s subject matter jurisdostey their claim.
See McNutt v. General Motors Acceptance Corp. of B8 U.S. 178, 189 (1936). In
undertakingan analysis ofubject matter juridiction, the court must accept as true the facts
alleged in the complaint and draw all reasonable inferences in favor of thigffislaSee Henke
v. United States60 F.3d 795, 797 (Fed. Cir. 1995) (citi@gheuer v. Rhode416 U.S. 232, 236-
37 (1974)overruled on other grounds as noted in Francis v. GiacontB F.3d 186, 192 n.1
(4th Cir. 2009))Catawba Indian Tribe of S.C. v. United Sta®2 F.2d 1564, 1568-69 (Fed.
Cir. 1993)).
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Jurisdiction over a claim against the United States requires a waiver ofigave
immunity combined with a cause of action falling within the terms of that waBee. United
States v. White Mountain Apache Ttib87 U.S. 465, 472 (2008)iting United States v.
Mitchell, 445 U.S. 535, 538-39 (1980)\itchell I"); United States v. Mitcheil63 U.S. 206,
216-17 (1983) (Mitchell 11")). Such a waiver must be “unequivocally expressaditchell |,

445 U.S. 535 at 538 (quotingnited States v. Kind395 U.S. 1, 4 (1969)). The government has
consented to suit through the Indian Tucker Act, 28 U.S.C. § 1505, which provides:

The United States Court of Federal Claims shall have jurisdiction of any claim
against the United States accruing after August 236,1in favor of any tribe,
band, or other identifiable group of American Indians residing within the
territorial limits of the United States or Alaska whenever such claim is one arising
under the Constitution, laws or treaties of the United States, or Executive orders
of the President, or is one which otherwise would be cognizable in the Court of
Federal Claims if the claimant were not an Indian tribe, band or group.

Claims that would “otherwise be cognizable in the Court of Federal Claims if the ctavere

not an Indian tribe, band or group” include those founded upon the Tucker Act, 28 U.S.C.

8 1491(af1), which waives immunity for claims “founded either upon the Constitution, or any
Act of Congress or any regulation of an executive department, or upon any exprgssedr im
contract with the United States, or for liquidated or unliquidated damages imcasesinding

in tort.”

Although servingasa waiver of sovereign immunity, the Indian Tucker Act does not
itself “creatd] a substantive righenforceable against the Government by a claim for money
damages.”"White Mountain Apaché&37 U.S. at 472. As with the Tucker Acplaintiff
grounding its claim otthe Indian TuckeAct must demonstrate that some other source of law
creates a moneyandating right or duty that falls within the ambit of the waiver of sovereign
immunity. See United States v. Navajo Nation U.S. _, 129 S.Ct. 1547, 1551-52 (2009).
“The other source of law need retplicitly provide that the right or duty it creates enforceable
through a suit for damages, but it triggers liability only if it can be fairly inééedras mandating
compensation by the Federal Governmeid.”at 1552(internal quotations omitted

“This ‘fair interpretation’ rule demands a showing demonstrably lower tr@standard
for the initial waiver of sovereign immunity.White Mountain Apach&37 U.S. at 47%ee also
Mitchell I, 463 U.S. at 2189 (“Because the Tucker Act supplies aweaiof immunity for
claims of this nature, the separate statutes and regulations need not provide a seeomd wa
sovereign immunity, nor need they be construed in the manner appropriate to waivers of
sovereign immunity.”). Accordingly, “[i]t is enough . that a statute creating a Tucker Act right
be reasonably amenable to the reading that it mandates a right of recovery in daméues.
Mountain Apachgb537 U.S. at 473ee Adair v. United State497 F.3d 1244, 1250 (Fed. Cir.
2007) (‘Tucker Actjurisdiction requires merely that the statute be fairly interpreted or
reasonably amenable to the interpretation that it mandates a right of yeicodamages.”)
(citations andnternalquotations omitted). [A] fair inference will do.” White Mountain
Apache 537 U.S. at 473. If the court determines that the source of law upon which plaintiffs
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rely is not money-mandatingje court must dismiss the claim for lack of subject matter
jurisdiction under Rule 12(b)(1)Adair, 497 F.3d at 1251.

To surwve a motion to dismiss for failure to state a claim upon which relief can be
granted, “a complaint must contain sufficient factual matter, accepted amwtistate a claim to
relief that is plausible on its face.Ashcroft v. Igbal __ U.S. _, 129 S.Ct. 1937, 1949
(2009) (quoting3ell Atlantic Corp. v. TwombJ\650 U.S. 544, 570 (2007)). A court ruling on a
12(b)(6) motion to dismiss must not only “accept as true the complaint’s undisputead fact
allegations|,]” it must also “construe them ifight most favorable to the plaintiff. Cambridge
v. United Statesb58 F.3d 1331, 1335 (Fed. Cir. 2009) (citirgpasan v. Allaind78 U.S. 265,
283 (1986) Gould, Inc. v. United State935 F.2d 1271, 1274 (Fed. Cir. 1991)).

A claim is facially plasible when the plaintiff pleads facts such that “the court [may]
draw the reasonable inference that the defendant is liable for the misconduct’allghatl.129
S.Ct. at 1949citing Twombly 550 U.S. at 556). The plaintiff need not show that it is probable
that it will succeed on the merits of the case, but it must demonstrate “more than a shee
possibility that a defendant has acted unlawfulligbal, 129 S.Ct. at 1949. In the context of
claims arising under the Tucker AatthelIndian Tucker Act, the standard applied under RCFC
12(b)(6)means that if “the court concludes that the facts as pled do not fit within the scope of a
statute that is moneyandating, the court shall dismiss the claim on the merits under Rule
12(b)(6) for failing to stata claim upon which relief can be granted\tlair, 497 F.3d at 1251;
see Greenleerily. Ariz. v. United Stated87 F.3d 871, 876-7Fed Cir. 2007).

Motion for Summary Judgment

A grant of summary judgment is warranted when the pleadings, affidavits, and
evidentiary materials filed in a case reveal that “there is no genuine issuangsniaterial facts
and that the movant is entitled to judgment as a matter of law.” RCFC 56¢e¢1Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 247-48 (1986) (“By its very terms, this standard provides that
the mere existence sbmealleged factual dispute between the parties will not defeat an
otherwise properly supported motion for summary judgment; the requirement Isetfeabé no
genuinessue ofmaterialfact.”). A material fact is one “that might affect the outcome of the suit
under the governing law.Anderson477 U.S. at 248. Whether a fact is material will, of course,
depend upon the substantive law of the cdde A genuine dispute is one thabhay reasonably
be resolved in favor of either partyld. at 250.

The party moving for summary judgment bears the burden of demonstrating theeabsenc
of any genuine issue of material fa&ee Celotex Corp. v. Catref77 U.S. 317, 323 (1986).
Consequently, “the inferences to be drawn from the underlying facts . . . must bd wdie
light most favorable to the party opposing the motiod&tsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 588 (1986) (quotibigited States v. Diebold, In@69 U.S. 654,
655 (1962)). If the moving party carries its burden of establishing that there is no gesu@e
of material fact, the nonmoving party “may not rely merely on allegations or siémié own
pleadings; rather its response must—nby affidavits or as otherwise provides! inlé—set out
specific facts showing a genuine issue for trial.” RCFC 56(e9é®);Long Island Sav. Bank,
FSB v. United State503 F.3d 1234, 1244 (Fed. Cir. 2007) (“Once the moving party has
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satisfied itdnitial burden, the opposing party must establish a genuine issue of material fact and
cannot rest on mere allegations, but must present actual evidence.”). Where antexaofina

the record, “taken as a whole,” could not lead a rational trier of fdictddor the non-moving

party, there is no “genuine issue for trial” and summary judgment is appeovatsushita

475 U.S. at 587 (quotingirst Nat'l Bank of Ariz. v. Cities Serv. G891 U.S. 253, 289 (1968)).

ANALYSIS
Legally, this case igst as tangled and convoluted as the historical record of events.
A. Amendment of Complaints

Plaintiffs request leave of the court tmard their complaint$o statecounts asserting
their right to the funds derived from the 1886 lands based upon the statutory userestrict
contained in the Appropriations ActSeePls.” Mot. to Am. Compl. (“Pls.” Mot. to Am.”); PIs.’
Sixth Am. Compl. (“Sixth Am. Compl.”). Plaintiffs’ proposed amendments rest on the sam
operative facts as those addressed in their prior complaints; the restastesdsimply reflect the
basis on which the Federal Circuit decid&dlfchild Vliand the remand ordered by that decision.
See559 F.3d at 1259 n.1#. The government will not suffer prejudice as a result of these
amendments as it has long had notice of plaintiffs’ demand for relief basethegenms of the
Appropriations Acts and of the factual history surrounding this c@se.Foman371 U.S. at
182; Mitsui Foods, In.867 F.2d at 1403-0%.

*ncluded in plaintiffs’ proposed sixth amended complaint are other alleged counts that
(1) assert that the statutory use restrictions created a duty on the parjo¥e¢nement to collect
lease and other revenue from the three communities and distribute gaming prot¢keds
plaintiffs under the Indian Gaming Regulatory Act, Pub. Law No. 100-497, 102 Stat. 2467
(1988) (codified as amended at 18 U.S.C. § 1166 and 25 U.S.C. 88 2701-21) (“Indian Gaming
Act”), Sixth Am.Compl. 11 83-98; (2) aver that the Department’s adoption ofcalted
“recognition test” for determining the identity of theydd Mdewakanton violated the statutory
use restrictionsSixth Am.Compl. 11 99-106; and (3) ask the court to issue an order setting aside
provisions in the three communities’ constitutions, ordinances, resolutions, censilsesna
tribal revenueallocation plans “which are repugnant to the [s]tatutory [u]se [r]estrictibafs]
remanding the matter to the Department of Interior pursuant to 28 U.S.C. § 149§aj(R),
Am. Compl. 1 116. The court will not parse the individual paragraphs of plsiriffended
complaint in ruling on plaintiffs’ motion to amend; rather, the merits of plaintiffs’ pdatic
claims will be addressadfra, after the court determines whether the motions to amend should
be granted as a general matter.

%The government denigrates the plaintiffs’ basis for the amendment by contendiihg tha
relies on “the appellate court’s passing comments” regarding the Appiapsidcts. Def.’s
Opp’n to Pl.’s Mots. to Am. Compls. (“Def.’s Opp’'n”) at 9. Yet, that disparagement igtieres
remand order. The Federal Circuit remanded the case to this court addiesgxterit
necessary, the funds derived from the 1886 laseks \Wolfchild V1559 F.3d at 1259 n.14; in
these circumstances, justice would require that the plaintiffs be given leavetal their
complaints to take account of the Federal Circuit's rem&aRCFC 15(a)(2).
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The government asserts, however, that such amendments would be “futile” antiglaint
claims also would be barred by the statute of limitatiddseDef.’s Opp’'n at 5, 15; Def.’s Mot.
at30-36. The plaintiffs resporttiat amendment is necessary in light of the Federal Circuit’s
remand order and that this counpsor ruling regardingthe statute of limitations iwolfchild |,

62 Fed. Cl. at 547-49, largely dispenses with the governmenssrrstatutef-limitations
argument.SeePls.” Reply to Def.’s Opp’n to PIs.” Mot. to Am. (“Pls.” Reply”) at 4-7, 14-17.

1. Futility.

Where an amendment would be futile, a court should disallow the plaintiff's motion to
modify its complaint.SeeFoman 371 U.S. at 182¥litsui Foods, InG.867 F.2d at 1403-04. In
assessing the “futility” of an amendment, the court should apply “the sanuastaf legal
sufficiency as [it] applies under Rule 12(b)(6Merck & Co., Inc. v. Apotex, In287 Fed.

Appx. 884, 888 (Fed. Cir. 2008) (quotiigre Burlington Coat Factory Sec. Litigl14 F.3d
1410, 1434 (3d. Cir. 19973ee alsdraylor Consultants, Inc. v. United Staté® Fed. Cl. 531,
546 (2009) (same). “Thus, an amendment to add a [Jclaim lis futihe amendment fails to
state a claim upon which relief can be grantedérck 287 Fed. Appx. at 888.

The government argues that an amendment to plaintiffs’ complaint would be “futile”
because “the Federal Circuit did not recognize a viable clairstétutory use restrictis] in its
opinion holding that [p]laintiffs could not assert a claim for breach of trust” andublatasclaim
would be “directly contrary to the Federal Circuit’s findings and cannot bsisifoa a lawsuit
against the Unit States.” Def.’s Opp'n at 6, 3 The government additionally asserts that “[t]o
the extent that[ay] statutory use restricti¢s] w[ere] created by the Appropriations Acts, any
interest [p]laintiffs may have had in the . . . fundene] terminated byhe 1980 Act.”ld. at 14.
Plaintiffs counterthat the Federal Circuit's statement that “the Appropriations Acts are best
interpreted as merely appropriating funds subject tstatutory use restricti¢s], and not
creating a trust relationship[,]Wolfchild VI, 559 F.3d at 1240, must be read to mean that the
Court of Appeals recognized that plaintiffs had a viable claim predicatedecstdtutory use
restrictiors and that such recognition is “the law of the cadels.’ Reply at 47.3

*n its opposition to plaintiffs’ motion to amend, the government alleges that the
amendment is futile also because the court lacks subject nugiseligtion over the case. Def.’s
Opp’n at 11-14. The court addresses this argument in its analysis of the governmagion to
dismiss for lack of subject matter jurisdiction.

#3The “law of the case” doctrine provides that when a case has been once decided by a
superior court and remanded to the lower court, whatever was before the superiandour
disposed of by its decree, is considered finally settled. The lower court is botheldscree as
the law of the case, and must carry it into executaccording to the mandat8ee In re Sanford
Fork & Tool Co, 160 U.S. 247, 255 (1895%ould, Inc. v. United State67 F.3d 925, 930 (Fed.

Cir. 1995) (The law of the case doctrine “prevent|[s] the relitigation of stz have been
decided and . .. ensure[s] that trial courts follow the decision of appellate cdartatipn
omitted);see also Banks v. United Statés Fed. Cl. 686, 689-90 (2007) (describing the law of
the case doctrine).
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Both parties misapprehenthe Federal Circuit's opinion. The Federal Circuit indeed held
that the Appropriations Acts were subject to statutory use restgcsiea Wolfchild V1559 F.3d
at 1240, but it quitexplicitly abstained from addressing the merits of any claim that plaintiffs
would have undesuchrestrictiors. The court stated:

The parties devote some attention to the question whether it was lawful for the
Interior Department, following the 1980 Act, to tréersto the three communities
approximately $60,000 in funds that had been collected as proceeds from the sale,
use, or leasing of certain of the 1886 lands, given that the 1980 Act was silent as
to the disposition of those fundsSee Wolfchild,162 Fed. Cl. at 5490. That

issue does not affect our analysis of the two certified questions, however, and we
leave that issue to be addressed, to the extent necessary, in further proceedings
before the trial court.

Wolfchild VI 559 F.3d at 1259 n.14 (emphasis added). The Federal Circuit’s ruling was thus
limited to its answer to the two questions certified for interlocutory appeamely, that the
Appropriations Acts did not create a trust for the loyal Mdewakanton and thatiahgd

createdn land would have been terminated by the 1980 Sete idat 1255, 126G¢ On the

one handrecognition that the Appropriations Acts were subject to statutory use resfrictio
cannot be construed to mean that it concluded that plaintiffs have a meritorious catmba
thoserestrictiors. On the other handeithercan the Federal Circuit’s ruling be read to foreclose
the possibility that the statutory use restricsiowhich it recognized, could serve as the basis for
a legitimate claim by the plaintiffs.

Thus, there is no “law of the case” as to the merits of plaintiffs’ statuteeyestrictiors
claim and as to the accompanying question of whether it was lawful for thetidepato
disburse the funds at issteethe communities Accordingly, the court may, and, indeed, must —
given the parties’ contentions examine the merits of plaintiffs’ claims under the Federal
Circuit's remand orderSee Engel Indus., Inc. v. Lockformer Q&6 F.3d 1379, 1382 (Fed.
Cir. 1999) (“[W]hile a mandate is controlling as to matters within its compashkeaeihand a
lower court is free as to other issues.”) (quodpgague v. Ticonic Nat'| BanB07 U.S. 161,
168 (1939))see alsd.aitram Corp. v. NEC Corpl115 F.3d 947, 951 (Fed. Cir. 1997) (“Upon
return of its mandate, the district court cannot give relief beyond the scope]aohtjdate, but
it may act on ‘matters left open by the mandgtéquotation omitted).

Plaintiffs’ proposed amendments could have legal viability. The statutorysisetiens
reflect mawlatoryterms of he Appropriations Actandmay be sufficient to provide a “fair
inference” that the governmentda money-mandating duty to the loyal Mdewakanton and their
lineal descendanthat was contravened when the Department disbursed the funds held in
Treasury trust accounts to the three communitisthe Federal Circuitasobserved: The
court has found Congress provided such damage remedies where the statutory tetktdeaves
government no discretion over payment of claimed fun@atnish Indian Nation v. United
States419 F.3d 1355, 1364 (Fed. Cir. 200&gg also Hopi Tribe v. United Statés Fed. Cl.

3The Federal Circuit’s conclusions as to these two issues certainly cengtiritaw of
the case.” The court accordingly cannot revisit these matters.
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81, 86-87 (2002) (“If the language and effect of the statute is mandatory, then theossedses
jurisdiction.”) (quotingLewis v. United State82 Fed. CI. 59, 64 (1994)). Further, plaintiffs’
claims find support irReuben Quick Bear v. Leydl0 U.S. 50 (1908). Und@uick Bear a
court should trace the historical origins of the funds at issue and determinenthethimds can
be characterized as mere gratuitous appropriations or whether the fundseahgyinor have
been treated as though they,dtedians’ money.” See idat 7782.

Any claim plaintiffs mayhave based on statutory use restrictions to pre-1980 fsinds
also unaffected by the 1980 ABt.When interpreting a statute, the court must Ifisi to the
statutory languageSee Strategic Hous. Fin. Corp. of Travis Cnty. v. United Sta0&sF.3d
1317, 1323 (Fed. Cir. 2010) (citidgmenez v. Quartermas55 U.S. 113, |, 129 S.Ct. 681,
685 (2009))Lamie v. United States Trustéel0 U.S. 526, 534 (2004 pee also Park ‘N Fly,

Inc. v. Dollar Park and Fly, Inc469 U.S. 189, 194 (1985) (“Statutory construction must begin
with the language employed by Congress and the assumption that the ordinangroé#mat
language accurately expresses the legislative purpose.”). In this instaweer, the statute
contains no text pertaining to the disposition of the furgs94 Stat. 3262yWolfchild V| 559
F.3d at 1259 n.14 (“[T]he 1980 Act was silent as to the disposition of th[e] funds.”).

The Department simplgresimed that icould distribute the funds to the three
communities on the basis of the 1980 Act, and memorializeditwain a letter from the Field
Solicitor to the Area Director. J.A. 008B8-(Letter from Elmer T. Nitzschke to Edwin Demery
(Feb. 6, 1981) (“Nitzschke 1981 Lettex"$ee Wolfchild,162 Fed. Cl. 532-33. Where the tex
statute does not address a particular issue, an agency’s interpretatiostafuteeas contained
in informal opinion letters or otherwise not embodied in regulations is “entitledpect under
Skidmore v. Swift & Cp323 U.S. 134, 140 (1944), “but only to the extent that those
interpretations have thpower to persuadé.’ Christensen v. Harris Cntp29 U.S. 576, 587
(2000) (quotingskidmore 323 U.S. at 140)d. (“Interpretations such as those in opinion letters
—like interpretations contaed in policy statements, agency manuals, and enforcement
guidelines, all of which lack the force of lando not warran€hevronstyle deference.”)
(referring toChevron, U.S.A., Inc. v. Natural Res. Def. Council, k67 U.S. 837 (1984)see
also United States v. Mead Cqrp33 U.S. 218, 227 (200{)interpretive choices” of agencies
may ke entitled taSkidmoredeference).

In applying the “limited deference” &kidmorethe court considers “the thoroughness
evident in [the agency’s] considamat, the validity of its reasoning, its consistency with earlier
and later pronouncements, and all thoseofaathich give it power to persuade, if lacking power
to control.” Skidmore 323 U.S. at 14Gsee Mead533 U.S. at 228 (samejee also Cathedral

*In support of its argument that the 1980 Act terminated any interest plaintiffs may ha
had in the funds, the government quotes the Federal Circuit’'s opirWolfahild VInoting that
“[t]he fact that the savings clause was regarded as necessary to proteataihieassignees is a
clear indication that the drafters viewed the Act as otherwise terminatirepaitgble interests
of the 1886 Mdewakantons.” Def.’s Opp’n at 15. The government fails to quote, however, the
last three words of that sentence, which readthose land$ Wolfchild VI 559 F.3d at 1259
(emphasis added). Selective quotation such as this does little to aid the govercasnt’
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Candle 400 F.3cat 1366 (UndeiSkidmorethe court should “defer to an agency interpretation of
the statute that it administers if the agency has conducted a careful apfallysistatutory issue,

if the agency’s position has been consistent and teféggencywide policy, and if the agency’s
position constitutes a reasonable conclusion as to the proper construction of theestatuif

we might not have adopted that construction without the benefit of the agency’ssaialys

The court also considers the extent to which the agency’s interpretaiesugdn its
“specialized experience and broader investigations and informatead 533 U.S. at 234
(quotingSkidmore 323 U.S. at 139%eealso Cathedral Cand|et00 F.3d at 1367 (applying
Skidmoredeference, taking into account the International Trade Commission’s “spediali
expertise” and broader access to information in ruling on Commission’s exclugtainoiffs
from the list of potential affected domestic produeerder the Byrd Amendment, 19 U.S.C.

8 1675c);Rubie’s Costume Co. v. United Staté37 F.3d 1350, 1356-60 (Fed. Cir. 2003)
(considering th&Jnited States Customs Service’s “specialized experience” and “expertise” in
classifying goods in ruling on Custor8ervice’stariff classification for certain imported textile
costumes).

The majority of the Field Solicitor’s letter is devoted to interpreting the 1980sAtt a
applied to the 1886 landseeJ.A. 00878-80 (Nitzschke 1981 Letter); however, in thd fina
paragraph, the Field Solicitor addresses the funds:

One further matter for consideration is the accumulated revenues curreldtly h
by the Bureau identifiable to the lands in question. It is my understanding that the
apportioned share belonging to or identified for the Shakoppee Community has
already been turned over to that group. Similar action should be taken as to the
other two communities claiming an interest in these monies. As to how the
respective communities can utilize these funds, ittex@sting to note, as pointed

out in the Secretary’s letter to OMB that the cost of acquiring the land inajuest
was offset against the recovery by the Mdewakanton and Wahpakoot[a] Bands of
S[iJou[]x Indians against the United States (57 Court of Claims 357 (1982

—57 Ct. Cl. 357 [1922))) the beneficiaries of which included many individuals
other than those for whom such land was held by the United States. In light of
this bit of information it may be that tribal use of these impounded fungs ma
include other than those persons previously identified as eligible Mdewakantons
for purposes of occupying the land in question.

J.A. 00879 (Nitzschke 1981 Letter).

This singular paragraph appearsomstitute the entirety of the “analysis” the
Department devoted to considering the applicability of the 1980 Act to the Yuride

%The only additional contemporaneous document in the record that touches on the issue
of income from the 1886 lands is a letter from the Acting Area Director of thel&ed January
15, 1981 to the Chairman, Community Council, Lower Sioux Community. J.A. 00876 (Letter
from David Granum to Leon Columbus). In that letter, the Director simply skate8ricome
derived from the[] [1886] lands the futurewill be utilized as other income from tribal land.”
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letter shows that the Department did not engage in a thorough consideration of the issue
In fact, it did not consider the issue at all; it simply assumed, without delibeoation
analysisthat the Act applied’

The Field Solicitor’s opiniomegarding thelisposition of the funds alseas
issuedafterone third of the fundsad already been distributéaithe Shakoppee
Community. J.A. 0087@Nitzschke 1981 Letter) (“It is my understanding that the
apportioned share belonging to or identified for the Shakopee Community has already
been turned over to that group.”); Def.’s Mot., Ex. K (Public Voucher (Dec. 30, 1980))
(documenting distribution of $37,835.88 to the Shakopee Mdewakanton). Thus, the
Department’s “consideration” of the issue, to the extent that the Field Sddidetber
can be deemeds such, only factored into the agency’s action after the distributions had
begun.

Consequently, the court cannot conclude that the Department engaged in the sort
of thoughtful analysis of the fund-disposition issiiat warrant$Skidmoredeference.
See, e.g., Federal Nat'l Mortg. Ass’n v. United Sta3&9 F.3d 1303, 1308-10 (Fed. Cir.
2004) (concluding that Internale®enue Service’s interpretation of a statuées not
entitled toSkidmoredeference where it “set[] forth no reasoning in support of its
conclusion” and was “unaccompanied by any supporting rationale,” butiradjew
agency interpretatioto stand based upon the ground enagiver of sovereign immunity
must be strictly construed.).

Furthermorethe action bythe Departmenafter adoption of the 1980 Act was
directly contrary to its conclusions respecting the status and proper oveneir e
funds prior to 1980.See supraat 18-20 (addressing BIA’s positions from 1975-1980).
This volte faceby theDepartment as to the fundamental question of who was entitled to
thepre-1980 funds disfavors deferring to the Departmeatisons aftethe 1980 Acivas
adopted.See Cathedral Candle Gal00 F.3d at 1367 (indicating that where the agency’s
current position is “inconsistent with positions the [agency] . . . has previoushy'téke
may counsel againSkidmoredeference) (citingdowen v. Georgetown Univ. Hosg88
U.S. 204, 212-13 (1988)). In short, although the Department certainly possesses
“specialized experience” in dealing with Native American matterd\itzschke 1981
Letterdid not draw on any expertise gpecializednformation to interpet the scope of
the 1980 Act.

Finally, the agency’s position does not constitute “a reasonable conclusmn as
the proper construction of the statut€€athedral Candle Co400 F.3d at 1366. At

Id. The letter does not include aaginion on the status of the income or funds derived from the
1886 lands prior to the 1980 Add.

¥"The Field Solicitor's citation of the fact that the 1922 judgment irlMdawakanton
case reflected an offset for funds provided by the Appropriations Acts was ineppise
judgment in that case did not modify, and could not have modified, the statutory terms of the
Appropriations Acts.
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every possible point, the 1980 Aspiecifiesthat it anly applied to the 1886 lands. The
name of the Act is “An Act to provide theg¢rtain landof the United States shall be held
by the United States in trust for certain communities of the Mdewakanton Sioux in
Minnesota.” 94 Stat. 3262 (emphasis addeéd)hough the title of a statute cannot limit
the plain meaning of the text, “statutory titles and section headings ‘are vadébte for

the resolution of a doubt about the meaning of statutedtida Dep’'t of Revenue v.
Piccadilly Cafeteria, InG.554 U.S. 33, 47 (2008) (quotifprter v. Nisde, 534 U.S.

516, 528 (2002)). The 1980 Act states tladitright, title, and interest of the United

States irthose lands (including any structures or other improvements of the United States
on such lands). . are hereby declared to hereafter be held by the United States [in trust
for the three communities].” 1980 Act, 8§ 1, 94 Stat. 3262 (emphasis adttwn
describes the lands in detail down to the hundredths of an@eedd. § 2. It finally

requires the Secretary to publish notice in the Federal Register desthibilagds being
transferred and recites the-called “savings clause” preserving any prior contract, lease,
or assignment interests in the land. 88 2, 3.

Notably, the sponsor of the legislation in the House r&smtativeRichard
Nolan of Minnesotawas aware of the funds’ existenceeel.A. 02547-49rea
Director’'s 1975 Mem.). In introducing the bill, Rep. Nolan defined its scope as
“legislation which will change the legatatus otracts of landn Minnesota presently
held by the United States for exclusive use by the descendants of the Mdewakaumton S
who resided there on May 20, 1886.” 26NG. Rec. 8,897 (emphasis added). Rep.
Nolan did not mention the funds in higroductory statemensee idat 8,897 to 8,898,
nor were the funds mentioned in any of the other legislative history materialsraling
the 1980 Act. The specific choice not to include a provision for disposition of the funds
could not have been attributable to inadvertgrarticularly in light of the suggestion in
the Area Director's 1976 Memorandum that the disposition of the funds needed to be
included “with legislatiorconvertingthe title” toenable the Department to distribute the
funds to the three communitieSeel.A. 01116 (Area Director’'s 19Mem.). Instead
this is yet another instance whéfghe best evidence of congressional intent is the plain
meaning of the statutory language at the time Congress enacted the s&iatedic
Hous. Fin. Corp. of Travis Cnty608 F.3d at 1323.

The silence of the 1980 Act as to five-1980 funds, particularly in light of the
detailed nature of the statute and the legislative history, caenead to terminate any
interest plaintiffs may have in those funds. The 1980 Act also did not constitute a repeal,
“implied or otherwise,” of the Appropriations ActsVolfchildVI, 559 F.3d at 1258 n.13.
Thus, the court will not defer to the Departigmactions disposing of thare-1980 funds
after passagef the 1980 Act, anit instead concludes that the 1980 Act does not affect
plaintiffs’ claims in those funds>®

¥However, as explainddfra, the 1980 Act does affect plaintiffs’ claim that they are
entitled to funds derived from the 1886 lands after the passage of the 1980 Act.
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2. Statute ofimitations

Generally, suits against the United States filed imdburt must be filed within six years
after accrual of the cause of action. 28 U.S.C. § 2501. Becasistathte of limitations
circumscribes the scope of the government’s waiver of sovereignnitynitiis “jurisdictional”
in nature and mustebconstrued strictlySee John R. Sand & Gravel Co. v. United Si&82
U.S. 130, 133-34 (2008opland Band of Pomo Indians v. United Sta&&sb F.2d 1573, 1576-
77 (Fed. Cir. 1988). The court may not consider whether a case warrants equiiagleséall
John R. Sand & Gravel Cb52 U.S. at 133-34, or imply exceptions to the limitations period.
See Hopland Band of Pomo IndiaB85 F.2d at 1577. However, in this instance Congress has
acted by statute to toll the limitations period.

In a serie®f appropriations acts for the Department of the Interior beginning in 1990,
Congress began enactiffgrovisions which suspend accrual of the statute of limitations for
certain tribal trust claims.’Shoshone Indian Tribe of the Wind River Reservation, Wyo. v.
United States93 Fed. Cl. 449, 459 (2018).At the time of the plaintiffs’ filing of their initial
complaint in this case, the version of that provision, referred to as “the IndiamAtogsinting
Statute”or “ITAS,” provided:

[N]otwithstanding ay other provision of law, the statute of limitations shall not
commence to run on any claim, including any claim in litigation pending on the
date of the enactment of this Act, concerning losses to or mismanagement of trust
funds, until the affected triber individual Indian has been furnished with an
accounting of such funds from which the beneficiary can determine whether there
has been a loss.

Pub. L. No. 108-108, 117 Stat. 1241, 1263 (Nov. 10, 2003). The Federal Circuit has held that
the ihdian Trug Accounting S$atutedisplaces the siyear general statute of limitations for

claims falling within its terms, and that it postpones the beginning of the limitations petibd

an accounting has been provided to the affected benefi@&uyshone Indian Tribe of Wind

River Reservation. United States364 F.3d 1339, 1346-47 (Fed. Cir. 200%4).

The government argues that tinelian TrustAccounting $atuteor “Appropriations
Rider,” as it calls the provision, does not apply to plaintiffs’ claims lsthose claims are
“based upon funds and lands which were not held in trust by the United States for [fg|faintif
Def.’s Mot. at 35see alsdef.’s Opp’n at 16-17. The government also argues that the plaintiffs
assert “mismanagemestyled claims” nbcognizable under the ITAS. Def.’s Mat. 36.
Plaintiffs respond that the Department’s placement of funds derived from the 1886 lands into

39A version of the 1990 provision has been adopted each year since, with minor changes.
See Shoshon@3 Fed. Cl. at 459 n.9.

“%n Shoshongethe Federal Circuit was interpreting a prior versiorhefindian

Trust Accounting Statute, Pub. L. No. 108-7, 117 Stat. 11 (Feb. 20, 2003), which none-
theless was identical to the one applicable to this caee364 F.3d at 1344.
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Treasury trust fund accounts places their claims squarely within the arttt IGIAS. PIs.’
Reply at 1417; see alsoPIs.” Cross. Mot. at 47-48.

The government is mistaken in its view that the Federal Circuit’s ruling regarding
plaintiffs’ trust claim dispenses with the statofelimitations issue. While the monies at issue
were derived from landsaid to beneld under use restrictions and moettrust for the loyal
Mdewakantonsee Wolfchild V/I559 F.3d at 1255, it does not follow that fustlsmming from
those lands could not have been held in trust by the goverfifent.

The Department of Interior has adopted guidelines that govern the management by the
BIA of “Trust Funds for Tribes and Individual IndiansSee25 C.F.R. Chapter I, Part 115.
Those guidelines define “trust funds” as “money derived from the sale or usstdands,
restricted fee land=or trust resources amhy other money that the Secretary must accept into
trust” 25 C.F.R. 8§ 115.00@mphasis added). The monies at issue ostensibly would fit under
the heading of money derived from “restricted fee ldnéowever that term has lsn defined
in theDepartment'segulations as having a restrictive meaning pertinent to allottees lonly.
(“Restricted fee land(s) means the land the title to which is held by an indiindian or a tribe
and which can only be alienated or encumbénethe owner with the approval of the Secretary
because of limitations contained in the conveyance instrument pursuant to fedéyallasv
Federal Circuit’s ruling that the Appropriations Act did not vest any fortitlefto the 1886
landsin the loyd Mdewakanton as a group or in the individual assignees forecloses classifying
the funds at issue as money derived from “trust lands” or “restricted fee’lands

Nonetheless, fust funds” are also defined as embracing “any other money that the
Secretay must accept into trust.” 25 C.F.R. 8 115.002. At the time of the 1975 Report by the
BIA, the funds at issue were held in three Indian Money “Proceeds of Lab@SuryeAccounts

“"Where the government holds any Indian money, there is a strong presumption that those
funds are held in trustSee, e.gl.oudner v. United State$08 F.3d 896, 900 (8th Cir. 1997)
(“[T]here is a presumption that absent explicit language to the coratbfyndsheld by the
United States for Indian tribes are held in trust.” (quoRgers v. United State897 F.2d 886,
890 (9th Cir. 1983) (emphasis addedjpose v. United State§74 F.2d 1277, 1281 (9th Cir.
1982) (“[W]here the United States holds funds for Indian tribes, a trust relationstgpuedess
there is explicit language to the contraryAjmerican Indians Residing on Maricopa-Ak Chin
Reservation v. United State867 F.2d 980, 1002 (Ct. Cl. 1981) (“Where the [g]lovernment takes
on or has control and supervision over tribal money or property, the normal relationship is
fiduciary unless Congress expressly has provided otherwise. Defendant cousit &or all
Indian money that is in its hands, both that classified as Indian Money Proceetiooahd
deposited in the United States Treasury and that called Individual Indian Manklysld
outside the Treasury.”). “This ‘trust relationship extends not only to IndiansTabe
governmental units, but to tribal members living collectivelindividually, on or off the
reservation.” Loudner 108 F.3d at 901 (quotingttle Earth of United Tribes, Inc. v.
Department of Housing and Urban Deg675 F. Supp. 497, 535 (D. Minn. 198&imended691
F. Supp. 1215 (D. Minn. 198&ff'd, 878 F.2d 236 (8th Cir. 1989pf. Morton v. Ruiz415 U.S.
199, 236 (1974) (“The overriding duty of our Federal Government to deal fairly wigmindi
wherever located [on or off reservation] has been recognized by this Court oncoasipns.”).
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(Account 147158, “Proceeds of Labor, Lower Sioux Indian Community,” Account 147043,
“Proceeds of Labor, Prairie Island Indian Community,” and Account 147436, “Proaieeds

Labor, Mdewakanton and Wahpakoot&and four IIM accountsSeeDef.’s Mot., Ex. C.

Pursuant to the 1975 Report, all of the funds were placed in Treasury Account 147436 “Proceeds
of Labor, Mdewakanton and Wahpakoota” and its associated interest account, 13&836.

Proceedof-Labor a&counts are statutorily classified as “trust funds” accoudée
Permanent Appropriation Repeal Act of 1934, ch. 756, § 20, 48 Stat. 1224, 1233 (codified as
amended at 31 U.S.C. § 1321(a)(20) (200dgssifying ‘Indian moneys, proceeds of labor,
agencies, schools, and so forés*trust funds); see also Short v. United Staté® F.3d 994,

998 (Fed. Cir. 1995) (sulgeng Foceedsof-Laboraccounts to the statutory requirements
applicable to “trust funds” and funds “held in trust” by the United Staes);Lake Band of
Chippewa Indians v. BarlovB834 F.2d 1393, 1395 n.4 (8th Cir. 1987) (“The Secretary
apparently maitains four general trust accounts in the name of the Red Lake Band. The one of
primary concern here is thBroceedf-Labor’ account.”).

That Proceedsf-Labor accounts are “trust fund” accounts finds further support in the
numbers designated for the accountsChiippewa Cree Tribe of the Rocky Boy’s Reservation v.
United States69 Fed. Cl. 639, 653 (2006), theuct examind the Treasury accounting system
used “to account for trust and other moneys received by the United States goverrsmnelet.”
that system, “all appropriated moneys and funds collected by the various depadfment
government are assigned account numbers that indicate the class of regepbpriation.”Id.
Treasuryfunds are given “master symbols” to designate the type of funds within the aclwbunt
(quotingKing v. UnitedStates 107 Ct. Cl. 223, 234-35 (1946%). Master symbols 0001 to 5999
designate “General Funds,” and master symbols 6000 to 6999 designate “Special Funds.”

“’Proceedf-Labor accounts were created consequent upon adoption of the Act of
March 3, 1883, ch. 141, 22 Stat. 582, 590, which provided, in pertinent part: “[T]he proceeds of
all pasturage sales of timber, coal, or other product of any Indian reservation notte
result of the labor of any member of such tribe, shall be covered into the Treadsingy henefit
of such tribe.” In 1887, Congress authorized the Secretary of the Interior to usangae m
deposited into these accounts “for the benefit of several tribes on whose accourtresidvas
covered in, in such way and for such purposes as in his discretion he may think best.” Act of
March 2, 1887, ch. 320, 24 Stat. 449, 463. The 1883 and 1887 acts were later amended in 1926
to provide that “all miscedineous revenues derived from Indian reservations, agencies, and
schools which are not required by existing law to be otherwise disposed of, st@alebed into
the Treasury . . . under the caption ‘Indian moneys, proceeds of labor.” Act of May 17, 1926,
ch. 309, § 1, 44 Stat. 560 (now codified as 25 U.S.C. § 155). The 1926 Act also authorized the
Secretary to expend the funds “for the benefit of the Indian tribes, agencies, and achools
whose behalf they are collectedd. In 1982, Congress abolished the use of Proceeds-of-Labor
funds effective September 30, 1982ee25 U.S.C. § 155b.

*3TheKing decision is set out in full only in the Court of Claims reporter and on Lexis
Nexis. A portion of the decision is also reported at 68 F. Supp. 206, and that portion is available
on-line via Westlaw, but neither the report in the Federal Supplement nor in Westlia& on-
reproduces the portion of tkéng decision quoted and cited @hippewaand relevant here.
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(quotingKing, 107 Ct. CI. at 234-35). “Master symbols 7000 to 9999 designate ‘Trust Funds,’
which represent moneys received by the United States for the purpose&dpedcifid for
disbursement in accordance with the terms of the arrangements under whiatetheceptk”

Id. at 653 (quotindg<ing, 107 Ct. CI. 234-37)

The full account numbers assigned by Treasury to accounts that held the funas at iss
were account nos. 14x7158, 14x7043, and 14x7436, with all of the funds ultimately being
deposited in account 14x7436eeDef.’s Mot., Ex. C (1975 Report).The numerical code ‘14’
[placed before each account number] identifies the Department of Intericg,tiviletter ‘x’
denotes that the appropriation is ongoing and without a fiscal year limitationtbhedmrthority
of the [Permanent Appropriation Repealjtih codified as amended at 31 U.S.C. § 1321]
Chippewa 69 Fed. Cl. at 653 (citinging, 107 Ct. Cl. at 236). The actual accounts numbers of
7158, 7043, and 7436 thus fall within the range reserved for trust fund&'only.

Similarly, according to the Department of Interior’s guidelines, an 1IM account is “an
interest bearing accoufdr trust funds held by the Secretdihat belong to a person who has an
interest in trust assets 25 C.F.R. § 115.00@&mphasis added). IIM accounts are “under the
control and management of the Secretaig.” As mentioned previously, there are three types of
[IM accounts: unrestricted, restricted, and estate accadntbuytit is not readily apparent which
type of 1IM accounts held the funds at issue. Regardless, under the Department’s own
regulations, IIM accounts are trust fund accou@se also American Indians Residing on
Maricopa-Ak Chin Reservatiqr667 F.2d at 1002 (“lIM funds are recognized as trust funds.”).

The funds derived from the 1886 lands and plac&taceedof-Laborand [IM
accounts thus fall under the heading of “any other money that the Secretagcomytinto
trust.” 25 C.F.R. 8§ 115.002. Nonetheless, the conclusion that the funds derived from the 1886
lands were held “in trust” and come within the reach of the IndrastAccounting $atutedoes
not end the court’s inquiry as to the applicability of the ITAS. The ITAS regjthia plaintiffs’
claims not only concern “trust funds” also that those claims fit within the scope of “losses to
or mismanagement of” such trust funds. 117 Stat. at 1263.

The government argues that “any rights here [p]laintiffs assert to the [1&d6sh. . .
on the basis of funds mismanagemstytedclaims should be rejected for the same reasons th[e]
[c]ourt rejected [p]laintiffs’ breach of contract claim.” Def.’s Mot. at 3éhisIcontention
appears to involve tweeparate argumentsaz., (1) thatthe court’s reasoning expressed in its
conclusionthat the hdian TrustAccounting $atutewas inapplicable to plaintiffs’ breach of
contract claims is germane to the present questimh (2)thatthe court should dismiss the
plaintiffs’ arguments because they are mismanagestglet claims of the type rejected in
Shoshone364 F.3d 1339.

*King’s recitation of the Treasury accourdisystem, which cited to general regulations
of the Comptroller General promulgated in 1928 and amended in 1936, comports with
regulations in effect during the time period in which the funds at issue were beingeatepas
the Treasury.SeeGeneral Rgulations No. 84 — 2d Revision, 30 Comp. Gen. 541, 543 (Nov. 20,
1950).
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In Wolfchild |, the court concluded that the Indian Trust Accounting Statute did not apply
to plaintiffs’ breach of contract claims becaube ITASonly applies to “trust mismanagement
and to specific kinds of losses|,]” not claims based on a breach of contract. 62 Fed. Cl. at 548.
That reasoning, however, is inapposite regarding claims respecting the flewdais®&the funds
at issue were held “in trusspecifically by statute, the ITAS applies by its express terms

The government’s second argumestialls a contention that it made, and lost, in
Shoshone In Shoshongthe government argued that the ITAS would only encompass
“mismanagement or loss of tribal funds that were actually collected and teelposo the tribal
trusts by thdgJovernment.” 364 F.3d at 1349. The Federal Circuit rejected “the [glovernment’s
narrow reading of the [ITAS]” and accepted that sdmsses to trust funds could occur prior to
collection. Id. at 1349-50%°

The plaintiffs assert a loss to and mismanagement of the funds derived from the 1886
landscausedy the government’s disbursal of such funds to the three communities, and not to
eligible Mdewakanton.SeePIs.” CrossMot. at 4748. Those funds were in the government’s
possession and deposited into trust funds by the government. The Federal Circuit thest he
losses to trust funds within the government’s possession fall under thed@&Shoshon864
F.3d at 1349-50, and indeed, it is difficult to imagine what type of claim would fall undeesloss
to or mismanagement of trust funds” if the disbursement of the entire funds at idseitorig
beneficiaries isiot included.

It is alsoevident that plaintiffs’ claims concern trust funds, not, as the government
argues, trust assets. The funds may have been derived from various leaseEnsesl iin and
for the 1886 lands, but the issue at hand is the government’s payment of the funds to the three
communities. Plaintiffs’ claims are thus distinguishable from claims the Federait@ind this
court have concluded are not within tleach of ITAS because they concern trust asgss,
e.g., Shoshon@64 F3d at 1350 (claim concerned “mineral trust asse&tjimons v. United
States 71 Fed. Cl. 188, 192-93 (2006) (claim concerned lumber harvested from plaintiff's land).

Accordingly, the court finds that the Indianu§t Accounting $atuteis applicable to
plaintiffs’ claim that the government mismanaged and caused a loss to the ohened from
the 1886 lands, such monies being held in trust for the plaintiffs. The government does not
assert nor is there any evidence before the coattlhe plaintiffs have been provided with an
accounting of the fundsSeel17 Stat. at 1263hoshone364 F.3d at 1347 (“The clear intent of
the [ITAS] is that the statute of limitations will not begin to run on a tribe’s claims until a
accounting isempleted.”). Consequently, the ITAS resuscitates and preserves plaintiffs’
claims, thereby displacing the generalgear statute of limitations, 28 U.S.C. § 2501.

*In a related view, the Federal Circuit opinedimshon¢hat claims pertaining to
losses to trusaissetsrather than trustinds are outside the scope of the ITASee364 F.3d &
1350;id. at 1351 (noting that the Federal Circuit’s interpretation of “losses . . . tdunds”
limited that phrase to “accounts receivable due and owing to the Tribes"glso Rosales v.
United States89 Fed. CI. 565, 580 (2009) (summarizBigoshone

36



3. Plaintiff-Intervenors’ motion to amend.

The Julia DeMarce Group and the HarleyZephier Group of Plaintiff-Intervenors have
filed motions and proposed complaints containing an additional count, which alleges that the
government violated its obligation to set aside land under the Act of Feb. 16, 1863$iat. 12
652, 654. The govenment opposes the motion arguing that the Federal Circuit’s conclusion that
thesecond Act of 1863, 12 Stat. 819, supersededmierict of 1863 means that plaintiff
intervenors cannot base a claim on the first Act of 1863. Def.’s Opp’n at 18. Témgant
also alleges that this claim would be barred bystatite oflimitations as “[p]laintiffs were on
notice of their claim six years before filing their complaints, even &g &a1888, when the first
of the Appropriations Acts were passed and the land designated under this patitutemsas
not acquired for the benefit of the loyal Mdewakantolal”at 18-19. Notwithstanding these
arguments by the government, the salient threshold quesabsticallyis whether thdirst Act
of 1863 carbe read as giving rise to a moaaandating duty under controlling precedenta—
guestion that neither party has addressed. The court will grant inteplamdiffs’ motion to
amend such that this threshold issue might be addressed.

B. Motion to Dismiss and Competing Motion for Partial Summary Judgment

1. Entitlement to the fundsbtained from the 1886 lands prior to the adoption of
the1980 Act.

Thegovernmentnakes an ovarchingargument that the statutory mandates contained in
the Appropriations Acts are essentially immaterial to plaintiffs’ potential entitletoghe funds
at issue. Specifically, the government argues thatdtitething ‘restricted’ by the statutory use
restriction[s] is what the Secretary can do with the money appropriated — here, money
appropriated in 1888, 1889, and 1890[,]” dhat “[i]t is plainly impossible to violate such .
restrictiorjs] once those funds have been expended.” Def.’s Reply at 13-14. The court
expressed some skepticism of that argument at the hearing held on the pressist seetir'g
Tr. 30:10-30:19 (Oct. 22, 2010), and will now address the merits of the government’s position in
full.

“Every agency decision must be anchored in the language of one or more dtatutes t
agency is charged to implement.”"RICHARD J.PIERCE, JR., ADMINISTRATIVE LAW TREATISE
155 (5th ed. 2010). This fundamental precept of administrative law — that an agency may only
act pursuant to and within the scope of a statutory delegation of authority grantedgogsSer
is embodied in the Administrative Procedure Act and judicial review of congmess
delegations of power to administrative agencigses U.S.C. §706(2)(c) (A “reviewing court
shall .. . hold unlawful and set aside agency action, findings, and conclusions found to be . . . in
excess of statutory jurisdiction, authority, or limitations, or short of statutgnt.”); see, e.g.,
Federal Commc’n Comm’n v. Fox Television Stations, IncU.S. _, ;129 S.Ct. 1800, 1823
(2009) (Kennedy, J., concurringlhitman v. American Tucking Ass)i831 U.S. 457, 472-73
(2001); Mistretta v. United Stategl88 U.S. 361, 371-73 (198%jtizens to Preserve Overton
Park, Inc. v. Volpe401 U.S. 402, 415 (197Xyerruled on unrelated grounds by Califano v.
Sanders430 U.S. 99, 105 (1977).
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Moreover, “[u]nder the Appropriations Clause of the Constitution, funds from the
Treasury cannot be used for purposes other than those permitted by the appgogigatute.”
Marathon Oil Co. v. United State374 F.3d 1123, 1133 (Fed. Cir. 2004) (citdffice of Pers.
Mgmt. v. Richmond196 U.S. 414, 424 (1990) (“Money may be paid out [of the Federal
Treasury] only through an appropriation made by law; in other words, the payment of money
from the Treasury must be authorized by a statutesé€p;also Reeside v. Walkg2 U.S. 272,

291 (1850) (“However much money may be in the Treasury at any one time, not a dollanof it ca
be used in the payment afiythingnot thus previously sanctioned.”). Of course, the funds at
issue were derived from the 1886 lands, which were properly purchased with appadpridte
nonetheless, this basic principle regarding the expenditure of appropriatidosces the

conclusion that the Secretary was required to deal with the monies in a wayntipairied with

the original appropriating statute.

The 1974 opinion letter from the Solicitor’s office at the Department, which “séis for
the most definitive statement of theg2etment’s position as to the legal status of the 1886
lands[,]” Wolfchild VI 559 F.3d at 124&xplicitly makes the poirthat the Department must
comply with the statutory use restrictions on a continuing b&gs].A. 00392-97 (Barnes 1974
Mem.). That letter began by stating the Department’s {stagding interpretation that the
Appropriations Acts’ benefits, including the 1886 lands, were to extend only to #de loy
Mdewakanton and their lineal descendarnds.at 00392. Because the benefits of the Acts could
only be enjoyed by eligible Mdewakanton, the letter noted the predicament thagjuedsands
might remain “idle and unproductive of income which might be used for the benef# of th
Indians,” as they could not assigred to individuals who did not qualify as lineal descendants.
Id. at 00393. The letter then analyzed whether the Secretary might find some sautt®ofy
under which it could lease the lands to non-eligible individulasat 00394.

After determining that the 1886nds could not be classified as “tribal lands” susceptible
to leasing under 25 U.S.C. § 15, the letter looked to the Appropriations Acts as a possible source
of the Secretary’s leasing authority. JO8395. As noted in the recitation of facts, theelett
concluded that “[t]he lands are held in trust by the United States with theg®g@e$sessing a
special power of appointment among members of a definite cldss.00396. Relying on the
determination that the Appropriations Acts conferred the powexgroktee on the Secretary,
the letter concluded that “the Secretaryhe exercise of powers of an ordinary trustadight
of broad discretionary powers conferred by stat{@@d]in these unique circumstances may
grant leasehold interests the lands acquired under authority of the absted acts of
Congress [the Appropriations Acts]ltl. at 00396 (emphasis added). The letter then recognized
that because the Secretary was acting pursuant to authority conferred by theridppns Acts,
the funds derived from the 1886 lands were equally subject to the restrictionaewmahose
statutes. It statedProceeds from the leases should be kept separate and may be expended for
the benefit of the class such manner as the Secretdegms best consistent with his powers
under the trust.”J.A. 00397(emphasis added)

In the 1978 letter from the Field Solicitor of the Department to the Area Director of the
BIA, this understanding of the restrictions on the Secretary’s power to lea$886 lands was
reiterated. J.A. 00399-401 (Shulstad 19é8er). In that letter, the Field Solicitor repeated the
conclusion set out in the 1974 memorandum that the 1886 lands “could be leased, under certain
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specified circumstances, to nrérdians or to noreligible Indiansprovided that fair rent
payments are made in order to provide income for the benefit of eligible Mdewakarta@ns
00400 (emphasis addedgel.A. 00401 (“The rental would have to be paid to the Bureau of
Indian Affairs for the benefit of Mdewakanton Sioux.”).

Thus, when the Secretary leased the 1886 lands to non-eligible individuals and obtained
money as a result, he plainly did so under authority conferred by the Appropriatisns
Because the Secretary acted in ¢ghesdeavors pursuant to a congressional delegation of power
granted in the Appropriations Actsewas statutorily required to handle the funds derived from
the 1886 lands in a manner that accorded with the congressional mandates contained in thos
Acts—including the requirements that the benefits of the Appropriations Acts be distribute
the loyal Mdewakanton and families thereof and that such benefits be confersedjuakan
amount as practicableSee Lincoln v. Vigil508 U.S. 182, 193 (1993) (f@ourse, an agency is
not free simply to disregard statutory responsibilities: Congress may atweysiscribe agency
discretion to allocate resources by putting restrictions in the operativgesty. The question
remains, however, whether the requirements contained in the Appropriations Adis nead
as creating a monayandating duty such that the Secretary’s contravention of them may allow a
damages remedy for the lineal descendants of the loyal Mdewakanton.

(a.) Jurisdiction

The government challenges the court’s jurisdiction, arguing that the Appropsidcts
and subsequent Department actions daredtethe moneymandating duty that plaintiffs must
establish as a basis fibreir claimsunder the Indian Tucker Act, 28 U.S.C. § 150%eeDef.’s
Mot. at 18-25. Plaintiffs assert that the Appropriations Acts created a momelatimg duty on
the part of the government for the benefit of the 1886 Mdewakanton and their lineal dets;enda
and that the government is liable in damages for its disbursement of the funds toethe thre
communities.SeePls.” CrossMot. at 2629, 33-43.

The Indian Tucker Act was adopted in 1946 to avoid the need for Indians to present
special jurisdictional bills to CongresSee Mitchell I] 463 U.S. at 214. Wére the plaintiffs are
a “tribe, band, or other identifiable group of American Indians residing withireth®otial
limits of the United States or Alaskadhe Indian Tucker Act provides the court with game
juridical power it would have respectitigditional Tucker Act claims28 U.S.C. § 1505. The

“®As part of its argument that the court lacks subject matter jurisdiction, the gmrern
contends also that any claim plaintiffs may have in the funds derived from the 188@/¢éands
extinguished by the 1980 Act and that such a claim wouldbred) by the statute of limitations
as well. Def.’s Mot. at 226; 30-35. In granting plaintiffs’ motion to amend, the court
concluded that the 1980 Act does not affect a wholesale termination of plaintéigst in the
funds and the statute of limitations has been tolt&eke supraat 26-31. The court’s conclusion
as to these issues in its motitmaamend analysis dispenses with these same arguments as
presented in the government’s motion to dismBst see infraat 49-50 (reaching the opposite
conclusion respecting funds derived from the Wabasha Land Transfer). Accarthiegipurt
rejects the government’s arguments on these points and will not repeadotsimgehere.
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loyal Mdewakanton are an “identifiable group of American Indians” within teammg of the
Act, see Wolfchild,162 Fed. Cl. at 539-48,and their claims are premised lams of the United
States, naely the Appropriations Acts. Thus, plaintiffs’ claims fall within the terms of the
Indian Tucker Act. As explained above, howetlee, source of lamponwhich plaintiffsrely
must“be fairly interpreted or reasonably amenable to the interpretatioit thahdates a right of
recovery in damages.Adair, 497 F.3d at 1250 (quotinghite Mountain Apaché&37 U.S. at
472-73) (internal quotations omitted).

“[W]here the statutory text leaves the government no discretion over paymentudctla
funds|,]” Congress has provided a momagndating source fgurisdiction in ths court.
Samish419 F.3d at 1364ee Hopi Tribe55 Fed. Cl. at 86-87. In this regatide Federal
Circuit has “repeatedly recognized that the use of the word ‘shall’ generaligs a statute
moneymandating.” Greenlee Cnty 487 F.3d at 877 (quotimfygwiak v. United State847 F.3d
1375, 1380 (Fed. Cir. 2003)). “But Tucker Act jurisdiction is not limited to such narrow
statutory entitlements|[;] [c]ertain discretionary schemes also support cldinns the Court of
Federal Claims[’] jurisdiction.”"Samish419 F.3d at 1364.

For example, the use of the word “may” in a statute leatiset presumption that the
government has discretion over the payment of funds and does not owe a money-mandating duty
to aplaintiff. See Doe v. United State®63 F.3d 1314, 1324 (Fed. Cir. 2006). Yet, “this
presumption of discretion may be rebutted by ‘the intent of Congress and othemcefethat
[the court] may rationally draw from the structure and purpose of the stahdadat” Id.
(quotingMcBryde v. United State299 F.3d 1357, 1362 (Fed. Cir. 2002pg, e.g., Doe v.
United States100 F.3d 1576, 1579-82 (Fed. Cir. 1996) (concluding that moiety statute, 19
U.S.C. § 1619(a), which provided that the Secretary of Treasury “may award and pay” to a
informant a reward, was monayandatingn light of legislative history and prior interpretai
of statute). Thus, “a statute is not wholly discretionary, even if it uses the waydwhen an
analysis of congressional intent or the structure and purpose of the statat®nevef the
following: (1) the statute has ‘clear standards for paynghey to recipients, (2) the statute
specifies ‘precise amounts’ to be paid, or (3) the statute compels paymenédatceanditions
precedent are met.Doe 463 F.3dat 1324 (citingSamish419 F.3d at 1364-653ge also
District of Columbia v. Unité States67 Fed. Cl. 292, 305 (2005) (“Even statutory language
such as ‘may award and pay’ has been found to be moaeghating, when the legislative intent
and context of the statute indicate that the applicant is entitled to payment fronitdte Siaes
if certain conditions have been meftciting Doe 100 F.3d at 1580-82)).

To determine whether the Appropriations Acts created a mandatamyof benefits for
plaintiffs, the court must first look to the text of the Ac&ee Samish19 F.3d at 1365 (“The
objective in interpreting [a statute] is to give effect to congressional intendet€amine

“In Wolfchild |, the government argued that lineal descendantsdbyfal
Mdewakanton do not have a right to sue under the Indian Tucker Act because they arbeot a t
or otherwise identifiable grouisee62 Fed. Cl. at 539. The court rejected this argument, noting
that the 1886 census and the Department’s own d@gsalith the lineal descendants
demonstrated that the plaintiffs are an identifiable grégge id. The government does not
resuscitate this objection to plaintiffs’ claim in the motions currently beforectine.
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[c]ongressional intent the court begins with the language of the statutasedt sgations

omitted)). All of the Appropriations Acts provided that the money appropriated was “to be
expended by the Secretary of the Interid23 Stat. at 229; 25 Stat. at 992; 26 Stat. at 349. In
this respectCongress used the word “shall.” For example, the 1889 Act provided that the
unspent fundsshall. . . be used and expended for the purposes for which the same amount was
appropriated and for the benefit of the above-named Indians.” 25 Stat. at 992 (eruhthed)s

The 1889 and 1890 Acts provided “all of said moneyshall be so expended that eachlod t

[loyal Mdewakanton]. . shallreceive[]” an equal amount as practicable, and the 1889 Act made
that provision applicable to the 1888 Act. 25 Stat. at 992-93; 26 Stat. @r8pBhasis added).

Both Acts also stated that, as far as practicable, lamdld loyal Mdewakantorshall be

purchased in such locality as each Indian desires.” 25 Stat. at 993; 26 Stat. atBé¢&iEm
added).The 1890 Act additionally provided that a certain sum of the mosieglI'be expended

for the Prairie Island settleant.” 26 Stat. at 349 (emphasis added).

The language of the Appropriations Acts exceeds the wholly discretitamayyage that
mayrender a statute merely “monaythorizing,” not “money-mandating.See, e.gRerri v.
United States340 F.3d 1337, 1341 (Fed. Cir. 2003) (Section 524 of Title 28 is a “money-
authorizing statute, not a monayandating one” where the statute merely established the
Department of Justice Assets Forfeiture Fund and dictated that funds for thenpay cetain
awards “shall be available to the Attorney GeneraH9pi Tribe 55 Fed. Cl. at 87-92
(concluding that statutoryprovisionwasnot money-mandating where the pertinent provision
stated “[tlhe Secretary of Interior was authorized” to pay the legal éf certain tribes).
Consistent use of the word “shall” throughout the statute favors the finding that the
Appropriations Acts are money-mandatirgee, e.g., Dod63 F.3d at 13255reenlee Cnty.
487 F.3d at 877Agwiak 347 F.3d at 1380.

The petinent histoical antecedent® the Appropriations Acts also have an important
bearingon whether they are money mandatiisge Samist19 F.3d at 1365 (“To fully
understand the meaning of a statute . . . the court looks ‘not only to the particular statutory
language, but to the design of the statute as a whole and to its object and policyrig(quoti
Crandon v. United Stated94 U.S. 152, 158 (1990))). Notably, the Supreme Court’s analytical
position inQuick Bear 210 U.S 50, serves as an appropriate guide in this respegtidk
Bear, the Supreme Court emphasized that when facing questions regarding appropoations t
Indians, the inquiry is largely an historical one. The Supreme Court addres¥eidkrBearthe
guestion of whether funds appropriated to fulfill treaty obligations and income on nash
funds could be expended for the support of sectarian schools on an Indian reservation in the face
of a statute disallowing Congress from appropriating funds for education inaesizhools.

Id. at 5053. The Court distinguished between gratuitous appropriations “relate[d] to public
moneys belonging to the government” and “moneys which belong to the Indians andswhich i
administered for them by the governmenid’ at66. Noting that thes®vo classes of
appropriations are “essentially different in character[,]” the Couedthiat money appropriated
pursuant to a treaty and listed under the heading of “Fulfilling Treaty Stigmsatrith, and
Support of, Indian Tribes” “is not public money in this sense [but rather] [i]t imtharis’

money, or, at least, is dealt with by the government as if it belonged to them adlly indoes.”

Id. at 80. Similarly, “trust fund[s,] [which] ha[ve] been set aside for the Indianand require[]
no annual appropriation[,] [are] distributed in accordance with the discretion $étnetary of
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the Interior, but really belong to the Indiandd. at 8081. Both types of funds, the Court
concluded, are “moneys belonging really to the Indians [constituting] . . . theoptared ceded
by the Indians to the governmentd. at 81. Thus, they are “not gratuitous appropriations of
public moneys, but the payment . . . of a treaty debt in instal[[memts?®

In this case, the historical anteeets to the Appropriations Acts are similarly
informative to understanding the language used in tiis. A

(b.) Purpose of the Appropriations Acts.

To recapitulate the more detailed recitations in the statement of facts, the loyal
Mdewakanton did not breach the 1851 and 1858 treaties that bound the Sioux to maintain
peaceful relations with the settlers. A brebagtother Siowof those treaties served the
fundamental predicater Congress’ voiding of the United States’ treaties with the Sioux and
terminating all annuities tthem Congress did not except the loyal Mdewakanton from those
measuresbut, instead, afforded a different set of rights to the loyal Mdewakantontwdhe
1863 Acts and subsequentiy,the Appropriations Actsin every practicabensehen the
appropriated fundsonstituted replacements for the annuities and other benefits the loyal
Mdewakanton had received under prior treaties in exchange for their concessiah &da
Quick Bear 210 U.S. at 80-81 (distinguishing “gratuitous appropriations of public moneys” from
“the payment . . . of aeaty debt in installments [which are the] price of land ceded by the
Indians to the government”).

This interpretation is bolstered by the fact that all three of the Approprigiciasvee
placed under the heading of “Fulfilling Treaty Stipulations with and Support of IndibesTti
rather than the more general “Miscellaneous” or “Miscellaneous Supportshe&ke25 Stat.
at 219; 25 Stat. at 982; 26 Stat. at 33& also Quick BeaR10 U.S. at 80 (noting that the funds
the Court classified as the “Indians’ money” and not “gratuitous appropriatiars’listed
under the heading of “Fulfilling Treaty Stipulations with, and Support of, Indiansrjib&/hile
the placement of the fusdunder that heading “does not support the contention that the
Appropriations Acts constituted a conveyance of trust propeffplfchild VI 559 F.3d at 1240,
it supports the fact that Congress regarded the Appropriations Acts as supatitnents forhe
annuities that would have been received under the Sioux treaties.

“8Quick Beats distinction between “gratuitous appropriations” and money more properly
characterized as “belong[ing] to” the Indians has continued to serve asemoef point for
courts facing similar questions of the government’s obligations in relatiowli@nl monies.See,
e.g., Lincoln 508 U.S. at 194-95 (citinQuick Bearas “distinguishing between money
appropriated to fulfill treaty obligations, to which [a] trust relationshipch#s, and ‘gratuitous
appropriations™);Sac and Fox Tribe of Indians of Okla. v. Apex Const. &Y. F.2d 221, 222-
23 (10th Cir. 1985) (noting iQuick Bearthat “[tjhe Supreme Court recognized the distinction
between tribal funds and public moniesSgholder v. United State428 F.2d 1123, 1129 (9th
Cir. 1970) (relying orQuick Beals distinction between “gratuitous appropriations” and “treaty
or tribal funds”);Samish Indian Nation v. United Staté® Fed. Cl. 122, 148 (2009) (citing
Quick Bearas making a distinction between “gratuitous appropriations” and “moneys which
belong to the Indians and which is administered for them by the government”).
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The legislative history of the Appropriations Aetiso revealghat the Acts were viewed
as a substitution for the treaty benefits of which the loyal Mdewakanton had beeediepr
Senaor MacDonald, the sponsor of the 1888 Appropriation, described his purpose in proposing
the Act:

[A] few of . . . [the Sioux] remained friendly to the whites and became their
trusted allies and defenders, and . . . a number of them did valuable service i
protecting our people and their property, and in saving many lives .They

have ever since had claims upon not only our gratitude but that of the nation at
large, which ought long ago to have been recognized and partially, at least,
compensated faheir invaluable services . . . | am almost ashamed to say it, but
the fact is that no exception [to the Act of Feb. 16, 1863] was made, even in favor
of these friendly Indians.

19 GONG. REC. 2,976-77 (1888). In the course of passing the 1890 Act, Senator Davis similarly
stated:

When the [1868] treaty was made it was made with the Indian nation that was at
war with the United States, and not with [the loyal Mdewakanton] . . . and by
reason of which severanedl rights had fallen, so that they had no rights and
interests in this country, and they were confiscated in common with all the
annuities of the hostiles, and that worked a great injustice for which they have
never beemepaid.

21 CoNG. Rec. 7,589(1890).*°

“In debating the terms of the 1890 Act, Senator Davis summarized the circusastanc
that generated the Appropriations Acts:

Now, in regard to the act of February, 1863, what was it? The whole frontier of
Minnesota had been swept with fire and massacre. The situation in that part of
the country was not then fully understood and it was not known here to its full
extent, nor was the extent of the service which these people Hadrpst toward

the Government fully known . . . [W]hen the law of 1863 was passed Congress
did not stop to consider what the relations of this fragment of the band of
Medawakantons had been to the white people; and accordingly, without
discrimination, withat any saving of rights, Congress annulled all the rights of all
the Medawakantons to their share of annuity moneys. There was an instance
where, if the relations of those people had been adequately known at that time,
those rights would have been preserved. That they were not preserved is due
partly to the effect of insufficient knowledge on the subject, but more largely t
the fact that there was a spirit abroad then which demanded confiscation and
annulment of all Indian rights of property.

21 CoNG. Rec. 7,590-91.
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Additionally, the Department’s own implementation of the Acts and its treatment of the
funds at issue is persuasive in ascertaining the purpose of the AppropriationSéetdead
533 U.S. at 227 (“[T]he welleasoned views of the agencies impb@ing a statute constitute a
body of experience and informed judgment to which courts and litigants may prasentyfor
guidance.” (quotingdragdon v. Abboft524 U.S. 624, 642 (1998) (internal quotations omitted))).
With the exception of its unsupported decision to disburse the funds pursuant to the 1980 Act,
seelJ.A. 00878-80Nliitzschke 1981 Letter), time and again the Department reiterated its opinion
that the appropriated funds, land, and leasing funds at issue were being held foetihefen
eligible Mdewakanton onlySege.g, J.A. 00397 Barnesl974Mem.) (“Proceeds from the
leases should be kept separate and may be expended for the benefit of theXks82%48
(Area Director’'s1975 Mem) (concluding that the funds derived from the 1886 lands could not
be distributed to the three communities because “the funds appropriated are to be used only
the benefit of a certain class of people identified by special census offrtbdtite 1886
Mdewakanton].”); J.A. 01115-1&\(ea Director's1976Mem.) (reiterating that only lineal
descendants of loyal Mdewakanton were entitled to the funds derived from the 1886Jl@nds);
00400 (Shulstad 1978tten (“[F]air rent payments [must be] made in order to provide income
for the benefit of eligike Mdewakantons.”). These recitations were found in reasoned opinions
that demonstrate the type of careful deliberation that can guide the courtrmidieig the
persuasive weight that should be accorded to agency interpretations of stata€athedral
Candle Co0.400 F.3d at 1366.

In sum, Congress’ purpose in passing the Appropriations Acts reveals that theopsovisi
in the Actsare notmerely “moneyauthorizing” legislation, as the government argues. Rather,
Congress intended the Appropriations Acts to sensebstitutegor the obligations the
government took upon itself in its prior treaties with the Sioux in consideration of the
conveyance of Sioux rights to land and resources. Congress likewise intended that the
restrictions in Acts, including the provision that the funds be expended only for the bétiedit
loyal Mdewakanton, serve as binding obligations on the part of thet8sc® For ninety years,
the Departmentecognized this obligation and treated the funds as belonging to eligible
Mdewakanton, including the lineal descendants, by colleaticgme from rents and licenses
from noneligible lessees and licensees of 1#B86 lands and holding such monies separately in
trust accounts for the benefit of the Mdewakanton. The Department’s admionistriathe
monies obtained from the 1886 lands distinguishes them from “gratuitous appropriations,” and
aligns the monies witfunds “which belong to the Indians amthich[are] administered for
them by the governmehtQuick Bear 210 U.S. at 7femphasis added)in sum, he factual

*%As noted, Congress was aware at the time of the passage of the Acts thatthia&iou
entered new treaties with the government under which they were provided witiméand a
annuities, while the loyal Mdewakanton, whadnsevered tribal relations, were left destitute.

See suprat 43 & n.49 (quoting statements of Sen. Davis). The Appropriations Acts sought to
compensate the latter group. Allowing the Secretary to distribute the furdsttode

communities in lieu bthe lineal descendants of the loyal Mdewakanton would defeat Congress
intent to provide for the loyal Mdewakanton and their families, who suffered psebmseduse

they lacked tribal relationsSee Hopi Tribeb5 Fed. Cl. at 91 (considering whethderpreting

the NavajeHopi Settlement Act of 1974 as failing to give rise to a money-mandating duty would
“interfere with or defeat congressional intent”).
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record illustrates that the funds at issue were “dealt with by the govetriasé it belongedo”
the loyal Mdewakantonds morally it does.”ld. at 80.

(c.) Structure of the Appropriations Acts.

Despite the differences between the three statutes, collectively the Appoophiets
essentially contained five defining elements. Firgtheof the Acts stated that the appropriated
funds were “to be expended” by the Secretary, and, at all other points, the Acts prioaidbd t
Secretary “shall” expend the funds according to the various restrictions setloemn.

Although this language did not definitively render the Appropriations Acts moragating,
the obligatory language used throughout the Acts favors finding that a monegtimgroility
was created as a result of the Acts.

Second, the Appropriations Acts also all included the mandate that the money be spent
for the benefit of a particular and identifiable class of beneficiarid¢be loyal Mdewakanton.
See25 Stat. at 228-29; 25 Stat. at 992-93; 26 Stat. at\®é&rhild V| 559 F.3d at 1243 (In
granting land assignments to the Ibylewakanton and their lineal descendants, “the Secretary
held the property for the use and benefit of individuals selectedarafiined clas’) (emphasis
added). As the Federal Circuit recognized, “Congress intended the 1886 Mdewalabtons t
the specific beneficiaries of the Appropriations Actgvolfchild VI 559 F.3d at 1243¢. (“The
Secretary of the Interior considered himself bound by the terms of the statuéserve the
usage of the 1886 lands for members of the partibaiaeficiaryclass (the 264 individuals
determined by a contemporaneous Interior Department census to constitute the 1886
Mdewakantons}). Because the Acts were intended to compensate the loyal Mdewakanton for
the deprivation of their annuities and land undeffitise 1863 Act, they fit within the general
characterization of monayrandating statutes as those that seek to “compensate a particular class
of persons for past injuries or labor8Bbwen v. Massachuseté&37 U.S. 879, 907 n.42 (1988);
see also Black v. Uritl States56 Fed. CI. 19, 22 (2003) (For a statute to be money-mandating,
it must “compensate a particular class of persons for past injuries or |xb¢eniiedy Heights
Apartm ents, Ltd. | v. United State8 Fed. Cl. 574, 579 (2001) (“In order to be found money-
mandating, a statute must ‘compensate a particular class of persons fojupiastor labors.”
(quotingBowen 487 U.S. at 907 n.42)).

Third, the Appropriations Acts also included detailed directions requiring thet&egcto
put the funds to particular uses, includmgchases adgriculturalstock and equipment and
land See25 Stat. at 228-29; 25 Stat. at 992-93; 26 Stat. at 349. FdwatActs required that
the Secretary expend the money in a way that ensured each loyal Md@makeutd receive as
close to an equal amount as practicalide. Fifth, theActs contained no time restrictions on the
expenditure of the funds, and, in fact, the 1888 and 1889 Acts were both subject to the provision
that any money appropriated not expended within the applicable fiscal year woaldiée c
over to the following years and expended for the benefit of the loyal Mdewakaddtomhese
requirements that the funds be expended for particular uses and for a narfovely diass of
beneficiaies distinguish the Acts from lurgum appropriations, the expenditure of which is
committed to agency discretiokee Samish19 F.3d at 1366 (noting that the Supreme Court,
in Lincoln, 508 U.S. 182, determined that “the Snyder Act[, 25 U.S.C. 88 2, 13,] does not
provide a damage remedy because it does not require the expenditure of generadppsopr
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on specific programs, for particular classes of Native America8sai)jish 90 Fed. Clat 139-

40, 146-47 (concluding that various annual lusaipr apropriations to the Department of

Interior that did not specify to whom or for what specific purposes the funds should be paid we
not money-mandating).

(d). The lineal descendants’ entitlement.

Nonetheless, under the government’s view, whatever restrictions are contaimed in t
Appropriations Acts cannot be read to benefit the lineal descendants of thigldl®yeakanton.
SeeDef.’s Opp’n at 12-13. This is so, the government argues, because “Congress did not include
lineal descendants as a beneficiary of the acts and its use of the word ‘fachilgt direate any
vested ownership rights in the purchased land."at 12 (citingWolfchild V| 559 F.3d at 1242).

In regards to the inclusion of the loyal Mdewakantons’ “family” or ‘leas” as beneficiaries
under the Appropriations Acts, the Federal Circuit concluded that “the refetertbes
Mdewakantons’ families was not directed at creating rights of inheritartbe properties
purchased, but instead was simply part of the directive to thet8gcas to the scope of his
discretion in spending the appropriated fundd/dlfchild VI 559 F.3d at 1242. While the
language “makes clear that the authorization for expenditures extended ttheaveeds of the
families of the beneficiaries, not simply the needs of the beneficiarieséhees, [i]t does not
speak to the nature of the interest created in any real property purchased Wt giield.
Contrary to the government’s argument, the Federal Circuit's conclusiathé¢haieal
descendants did not obtain an inheritable property interest in the 1886 lands does not answer th
guestion of whethdhe Secretary violated a monmandating duty by distributing the funds
derived from those lands to groups of individuals not intended to qualify as beneficidhes of
Appropriations Acts to the prejudice of the individuals who would have qualified as
beneficiaries.

The Appropriations Acts authorized the Secretary to expend the funds for the benefit of
two classes of individuals: the loyal Mdewakanton and families of the loyal Bldewon. See
25 Stat. at 992-93; 26 Stat. at 349Contemporaneous B@es demonstrate that at the time the
Appropriations Acts were passed, the term “family” was understood to have both aadow
broad meanings. In the narrowest sense, a “family” was understood to inclutteetfarfeother,
and children.” BACK’SLAw DICTIONARY 477 (1891) (“BACK’S’); BOUVIER, A LAW
DICTIONARY 645 (15th ed. 1883) (“BuvIER”) (“Family” encompasses “[f]ather, mother, and
children.”). “Family” was also understood to include “all the relations who desoamcsf
common ancestor, or who spring from a common rootAdR’'s477;see alsBOUVIER 645
(“Family” means “[a]ll the relations who descend from a common ancestor or whg &pm a
common root.”); 5 QFORD ENGLISH DICTIONARY 707 (2d. ed. 1989) (citing contemporaneous
examples of usagend defining “family” as including “[tjhose descended or claiming descent

*The 1888 Appropriation did not include the provision that the funds were to be
expended for theammilies of the loyal Mdewakantorbee25 Stat. at 22@9. Because the
appropriated funds were ultimately utilized in the same assignment systietimeaDepartment
did not distinguish between the 1888 Appropriation and the subsequent Acts in its legal opinions
or in its administration of the funds, the court will not treat the funds traceable188Be
Appropriation differently.
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from a common ancestor: a house, kindred, lineage” and “a people or group of peoples assumed
to be descended from a common stock”). The legislative history does not reveal whether
Congress contemplated the narrow or broad understanding of “family” whenatghes
Appropriations Acts. Interpretive guidance, however, can be derived from tmFEdcuit’s

opinion and from the Department’s interpretations of the Acts.

In descibing the Secretary’s decision to assign lands to lineal descendants ofahe lo
Mdewakanton, the Federal Circuit stated:

The Interior Department recognized, of course, that Congress intended the 1886
Mdewakantons to be the specific beneficiaries ef Appropriations Acts. The
Secretary of the Interior accordingly sought to ensure that the funds apf@opr
under the Act would be spent for those individuals. With respect to funds that
were used to purchase land (as opposed to personal propertyathatpidly
consumed)the Secretary adopted a policy designed to promote Congress’s intent
by assigning the land tadividuals from within the group of 1886 Mdewakantons
and subsequently tadividuals from within the class of the descendants of those
Mdewakantons

559 F.3d at 1243 (emphasis addetihus, under the Federal Circuit’s interpretation of
the Appropriations Acts, the Secretary was “promot[ing] Congress’s ingeagdigning
the land to” lineal descendants of the loyal Mdewakantadn.

The Department’s consistent practice over a niyetyr period of granting land
assignments to lineal descendants and numerous internal memoranda of the Departme
reinforce this view. A 1933 memorandum from the Assistant Solicitor made the pomitwhe
stated: “Under present law, the land which is the basis of these communitiesevpsrchased
for the Mdewakanton Sioux residing in Minnesota on May 20, B8@86their descendants. It
has been and can be assigned only to such pefsdms. 00587-88. Nlem. from Charlotte T.
Westwood to Joe Jennings, Indian Reorganization (Undated, written sometiniéoaft@?7,
1933)) (emphasis added). A 1950 memorandum prepared by the Area Land Officer for the
Department once again stated the Department’s interpretatthe lineal descendants’
entitlement to the 1886 landSeel.A. 00373-74 (Mem. by Rex. H. Barnes (July 24, 1950))
(“Barnesl950Mem.’). That opinion stated that:

In view of the provisions of the [Appropriations] Acts . . . [the 1886 lands] may
be assigned only to members of the Mdewakanton Band of Sioux Imd&dmg

in Minnesota, and such assignee must have been a resident of Minnesota on May
20, 1886, or be a legal descen[d]ant of such resident Indian.

J.A. 00374. In a 1969 memorandum from the Area Director of the BIA in Minneapolis to
the Field Solicitor, the 1950 memorandum’s interpretation of the Appropriations Acts
was researched and endorsed once mbre. 00382 (Mem. from Daniel S. Boos (Mar.

17, 1969)) (“Based on independent research | have concluded that these remarks [the
statement@n the Barnes 1950 memoranduegarding the lineal descendants’

entitlement] are correct.”).
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A 1970 memorandum frothe Assistant Solicitor for Indian Legal Activities
reiterated the Department’s interpretation of the Appropriations Acts. J.A. @J386-
(Mem. from Charles M. Soller to the Field Solicitor, Minneapoh&nn. (Dec. 4, 1970))
(“Soller1970Mem.”). That memorandum stressed:

[Tlhe land in question remains available only for the use of qualified
Mdewakanton Sioux Indians. If it appears desirable to use the land by assigning
it to or for the benefit or other Indians, we suggest that Congress should be asked
to permit such action by affirmative legislation. We know of no means of
accomplishing this by administrative action, particularly over any objectibns
eligible Mdewakanton Sioux Indians.

J.A. 00386.

A 1971 memorandum from the Acting Associate Solicitor of Indian Affairs
restated the Department’s interpretation that the Appropriations Acts entitlad line
descendants of the loyal Mdewakanton to its benefits. J.A. 00344-49 (\dem.

William A. Gersbury to the Field Solicitor for the Department, Twin Cities, M{Aug.

19, 1971)) (“Gersbury 197em.’). In response to the Field Solicitor’s inquiry as to the
Shakopee Mdewakanton Sioux Community’s potential entitlement to the 1886 lands, the
opinion cited the text of the Appropriations Acts teitedthat the appropriated funds

were for the benefit of the loyal MdewakantahA. 00344. It followed the citation by

stating that bnly descendants of Mdewakantons who resided in Minnesota on May, 20,
1886, are eligible for land assignments at Shakdpéd (emphasis added). Later, the
memorandum reiterated that, as of 1971, lineal descendants were the only group entitled
to the 1886 lands:

[Alny assignee who cannot meet the basic requirement for issuance of an
assignment (that he is a legal destznt of a Mdewakanton Sioux resident of
Minnesota on May 20, 1886) has no right to continued possession of the property,
even if, the assignment was presumably valid when isstiéé. wording in the
aforementioned Acts of Congrefgdee Appropriations Aclscompels us to this
conclusion

J.A. 00347 (emphasis added) (internal parenthetical included in original). The lette
ended by repeating the conclusion in the Soller 1970 memorandum that congressional
action would be required to allow anyone other tvagal descendants of the loyal
Mdewakanton to benefit from the land.A. 00348-49.

The lineal descendants’ entitlement to the benefits of the Appropriations asts w
statedonce agairn a 1978 letter from the Field Solicitor to the Area Direcfidhe BIA.
J.A.00399-00401 (Shulstad 1978 Lettefhat letter noted that “[t]he land is held for the
benefit of a specific class of people and their descendahis.”00400.

The above memoranda, particularly the detailed analysis contained in the
Gersbury 1971 memorandumanifestly demonstratdbat the Department did not view
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its assignment of lands to the lineal descendants as a matter of administragye grac
rather, it considered itself “compel[led]” by the terms of the Appropriatiorts #cdo so.
J.A. 00347 Gersbuy 1971 Mem.) In light of the Department’s decadesg
interpretation that the Acts’ benefits, including the leasing funds, extendeeadb li
descendants and only lineal descendants of the loyal Mdewakanton, the government’s
argument that “the Appropriations Acts cannot be interpreted as creating asadut
the descendants of the loyal Mdewakantcartrieslittle or nopersuasive weight.
Although the Appropriations Acts do ngpecifyhow broadly “family” was to be
interpreted, in light of the aforementioned facts, the court is persuaded thabimolusi
the term “family” and “families” encompassed “lineal descendants” of the loyal
Mdewakanton, such that plaintiffs may base their claims on the statutorystreeioes
contained in the Appropriations Acts.

(e.) The Secretary’s discretion

The government also argues that “[ijnsofar Congress has left to the Sésrstery
judgment the determination of the manner for providing assistance to the loyabk&degan,
the Secretary’s distributidf funds from the Treasury accountgds permissible andé¢h
[c]ourt lacks jurisdiction to otherwise review his decision.” Def.’s Mot. atcithg Milk Train,
Inc. v. Venemar810 F.3d 747 (D.C. Cir. 2002)). For this proposition, the government relies on
the fact that the Acts granted the Secretary the disor&t implement the Acts’ mandates “in
such manner as in his judgment he may deem bkkt.Besides this general argumethie
governmenparticularly avers that “[t]o the extent the funds in the account were tracealie to
Wabasha land transfdrthe Secretary’s distribution was permissible because such distribution
was left to his discretion and [p]laintiffs have no vested or beneficial ihiardse funds.”ld.
The court will first address the governmergfgecificargumentegardinghe Wabaka-Land-
Transfer funds.

The 1944 Act authorizing the transfer of the 1886 Wabasha lands to the Upper
Mississippi River Wild Life and Fish Refuge providiat

The sum of $1,261.20 . . . is hereby made available for transfer on the books of
the Treasury . . . to the credit of the Medawakanton and Wahpakoota Bands of
Sioux . . . and shall be subject to disbursement under the direction of the Secretary

*2The court’s conclusion is bolstered by the long-standing canon of statutory
interpretation that “statutes are to be constiilzerally in favor of the Indians, with ambiguous
provisions interpreted to their benefitMontana v. Blackfeet Tribe of Indign&71 U.S. 759,

766 (1985)see Bryan v. Itasca Cnty., Mind26 U.S. 373, 392 (1976) (“[l]n construing . . .
admittedly arbiguous statute[s]. . . [the court] must be guided by that eminently sound and vital
canon . .. that statutes passed for the benefit of dependent Indian tribes . . . are talllge liber
construed, doubtful expressions being resolved in favor of the Indians.”) (internal quaations
citations omitted)Shoshong364 F.3d at 1352 (noting that the principle articulatd8lackfeet
supported the court’s interpretation that the government was obligated under 25 U.S.C. § 612 to
credit prejudgment interest pdaintiffs); Doyon, Ltd. v. United State214 F.3d 1309, 1314 (Fed.

Cir. 2000) (noting th@&lackfeetprinciple).
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of the Interior for the benefit of the Medawakanton and Wahpakoota Bands of
Sioux Indians. Where groups of such Indians are organized as tribes under the
[Reorganization At], the Secretary of the Interior may set apart and disburse for
their benefit and upon their request a proportionate part of said sum, based on the
number of Indians so organized.

1944 Act, § 2, 58 Stat. 274. Subsequently, $1,261.20 was transfelmedsniry account

147436 “Proceeds of Labor, the Mdewakanton and Wahpakoota Bands of Sioux Indians.” Def.’s
Mot. at 8. That money was later distributed to the three communities when thénispar

disbursed the entirety of the funds derived from the 1886 ldddat 1011.

Under the terms of the 1944 Act, payment was made not to the loyal Mdewakanton or
their descendantseeWolfchild V| 559 F.3d at 1251; rather, the funds were allocated to be paid
for the benefit of the Mdewakanton and Wahpakoota Bands generally. Plaintitigneent to
the funds derived from the 1886 lands in Wabasha, which would have been based on the
restrictions contained in the Appropriations Acts, was consequently terminated upagepais
the 1944 Act.See id, 559 F.3d at 1257-58 (noting that Congress had the power to change the
identity of the class of individuals entitled to the 1886 lands). Additionally, when thet&wscr
distributed the Wabashaahd Transfer funds to the three communities, he acted pursuant to
authority derived from the 1944 Act, which explicitly allowed him to disburse the fundbés t
organized under thed®rganizatiorAct. Seel944 Act, 82, 58 Stat. 274.

Accordingly, although the rest of the funds at issue remained controlled tayriseof
the Appropriations Acts and unaffected by the 1980 Act, the 1944 Act provided that the
Wabasha-land Transfer funds be paid tobsoaderset of beneficiaries and conferred upon the
Secretary supplemental authority to distribute those funds, thus freeing theelseat othe
Wabasha funds from the statutory restrictions of the Appropriations Acts. Consgaientl
government’s motion to dismiss as to these specific funds is granted.

Respecting the Secretary’s discretion atheremaining pre-1980 fundbet
Appropriations Acts provided that the Secretary could use his “judgment” imestening the
benefits of the Appropriations ActSee25 Stat. at 228-29 (“For the support of [eligible
Mdewakanton] . . . twenty thousand dollars, to be expended by the Secretary of theimtka
purchase, in such manner as in his judgment hedaay best, of agricultural implements,
cattle, horses and lands”); 25 Stat. at 992-93 (“For the support of [eligible Mdewakanton] . . .
twelve thousand dollars, to be expended by the Secretary of the Interior as:fedlowhousand
dollars in the purchase, as in his judgment he may think best, of such lands, agricultural
implements, seeds, cattle, horses, food or clothing as may be deemed best in theacdse o
[eligible Mdewakanton] or family thered§; 26 Stat. at 349 (“For the support of [eligible
Mdewakanton] . . . eight thousand dollars, to be expended by the Secretary of the Interior, as
his judgment he may think best, for such lands, agricultural implements, buildings,csetels
horses, food, or clothing as may be deemed best in theiceaeh [eligible Mdewakanton] or
families thereaf).

The clause granting discretion to the Secretary did not modify or abrogate the
Appropriations Acts’ other restrictions but rather simply allowed the &egro determine in
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what precise manner tomplement the acts. That grantrestricteddiscretion can hardly be read
to have provided the Secretary with the authority to ovethidepecific mandates contained in
the Acts. As the Federal Circuit noted, “[t]he language of the Appropriations Actsakes
clear that the references to the Mdewakantons’ families[,]” while not creagimg of
inheritance in the 1886 lands, constitutedrt of the directive to the Secretary as to the scope of
his discretion in spending the appropriated fufidg/olfchild VI 559 F.3d at 1242 (emphasis
added).And as the extensive memoranda cited above demonstrate, the governmesntis curr
interpretation directly contradicts the Department’s tstanding position that the Department
was statutorily bound to administer the funds for the benefit of the loyal Mdewalarddheir
lineal descendantsSee also Wolfchild Yb59 F.3d at 1248 (“To be sure, the Interior
Department has consistently recognized that in the original legislation Gemgrended for &
appropriated funds to be expended for the benefit of the 1886 Mdewakantons.”).

The government’s interpretation of the breadth of the Secretary’s discretidd w
render meaningless the provisions of the Appropriations Acts dictating thanthe f
were to benefit the eligible Mdewakanton only &maltthe funds were to be distributed
as equdy as possible. Such an interpretation would contravene the “cardinal principle
of statutory construction’ that ‘a statute ought, upon the whole, to be so construed that, if
it can be prevented, no clause, sentence, or word shall be superfluous, void, or
insignificant.” TRW Inc. v. Andrew$34 U.S. 19, 31 (2001) (quotimyuncan v.
Walker, 533 U.S. 167, 174 (2001 peeAstoria Fed. Sav. and Loan Ass’n v. Solimino
501 U.S. 104, 112 (1991) (courts must “construe statutes, where possible, so as to avoid
rendering superfluous any parts thereotirijjabitants of Montclair Tp. v. Ramsdel07
U.S. 147, 152 (1883) (“It is the duty of the court to give effect, if possible, to every
clause and word of a statute.3hoshone364 F.3d at 1349 (“Accepted rules of statutory
construction suggest that we should attribute meaning to all of the words in [g #tatute
possible.” (citation omitted)Splane v. Wes216 F.3d 1058, 1068 (Fed. Cir. 2000) (“We
must construe a statute, if at all possible, to give effect and meaning to all it§ terms
(citation omitted)).In this instance, the court need not strain to interpret the
Appropriations Acts in a way that gives legal effect to all its ternige t€rms of the Acts
makeexplicit that although Congress provided discretion to the Secretary to determine
whatparticularitems to purchase for beneficiaries of the Adepending on what he
“deemed best” in each case, the Actsnibt provide the Secretary with such broad
discretion so as tnegatehe specificstatutory restrictions

The government’s citation tdilk Train, 310 F.3d 747, provides no added support for its
position. In that case, Secretary of Agriculture had placed a 26,000 [hundredweighi ¢(ewt
dairy operation cap on what could be considered “eligible production” for purposes of
determining how much money a producer could receive in subsidies diaateel Department
to administer pursuant to i2)00 Appropriations Act, Pub. L. No. 106-78, § 805, 113 Stat. 1135,
1179 (1999).See310 F.3d at 748-49. The 2000 Appropriations Act provided that the
appropriated funds were to be used “to provide assistance directly to . . . dairy moduaer
manner determined appropriate by the Secretdd;.at 1. The D.C. Circuit concluded that
the district court lacked jurisdiction to review the plaintiffs’ challeng the cap because
“Congress has left to the Secretary’s sole judgment the determinationno@timer for
providing assistance to dairy farmersd. In so finding, the court noted that the statute
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provided “no relevant statutory reference point for the court other than the decisiosmake
views of what is an appropriate manner of distribution to compensate for 1999 Iddses.”
(citation and internal quotation omitted).

This is not, howevemra case where the court lacks any “meaningful standard[s] against
which to judge the agency’s exercise of discretiaditk Train, 310 F.3d at 751 (quoting
Lincoln, 508 U.S. at 191). To the contrary, the Acts provide giiteghtforwardstandards by
which to judge the Secretary’s conduct. While the Secretary was entitled to @xkscretion
as to the exact manner of implementation, he was &tn@é bound by thexplicit mandates that
the Acts’ benefits extend to eligible Mdewakanton only and that they be distribuasequal
amountsas practicablé® Accordingly, the Secretary was empoweeet! requiredo distribute
the funds to the group of statutorily authorized beneficiaries under the Attts Hreal
descendants of the loyal Mdewakanton.

Fairly interpreted, in light of the historical record and ninety years dDépartment’'s
own legal opinions and actions, the Appropriations Acts are reasonably amenable&alihg r
that they created a monayandating duty on the part of the government to the lineal
descendants of the loyal MdewakantdnAlthough the Secretary had significant discretion
under the Appropriations Acts, in disbursing the leasing funds at issue, he wasilgtatutor
mandated to provide those funds to the lineal descendants of the loyal Mdewakdentditffs P
fall within the class of plaintiffs entitled to recover under the Appabjns Acts as they are
lineal descendants of the 1886 MdewakarifofThe court thus has subject matter jurisdiction
overplaintiffs’ claims the government’s motion to dismiss on this ground is accordingly denied.

>3The decision iMilk Train would be a more instructive precedent if, for example, the
court there had been reviewing the Secretary’s aercts distribute the appropriated funds to
grain producers, as opposed to dairy producers, in the face of statutory language mtradating
the appropriated funds were to be used for the assistance of dairy producers.

>*The government argues that becaihgeActs do not provide a certain sum of money be
paid to the loyal Mdewakanton, the Acts cannot be reasonably interpreted gsigito a
money-mandating duty. However, a statute can be movayating without stating a precise
amount to be paidSes Doe 463 F.3d at 1324 (“[A] statute is not wholly discretionary, even if it
uses the word ‘may’ when an analysis of congressional intent or the structure and putipese of
statute reveabne of the following(1) the statute has ‘clear standards foripgiymoney to
recipients, (2) that statute specifies ‘precise amounts’ to beqd8l), the statute compels
payment once certain conditions precedent are met.”) (emphasis added). rlhbededmove, the
Acts contain “clear standards for paying” the mpteethe lineal descendants of the loyal
Mdewakanton.

*Plaintiffs and various intervening plaintiffs have submitted to the court thousands of
pages of genealogical records demonstrating that most are lineal dessendzyl
Mdewakanton.SeePlIs.” Gerealogy Affs.,e.g.,Loretta Stensland Family Tree (establishing that
numerous plaintiffs are lineal descendants of Mary Pay Pay (Pepe)); J.A. 00242{M.886
census) (listing Mary Pepe as a loyal Mdewakanton).
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Because plaintiffs assert that theyredisplaced from receiving any portion of the funds derived
from the 1886 lands as a result of the Secretary’s distribution of the funds to the three
communities, their particular claims fall within the scope of the Appropriationsafacks

likewise surviwe the government’s motion to dismiss for failure to state a claim under Rule
12(b)(6). See Adair497 F.3d at 1251.

2. Money obtained from the 1886 lands after adoption of the 1980 Act.

Plaintiffs argue that “[a]fter the 1980 Act, under the [s]@tpfu]se [r]estrictiofs], the
Department of the Interior should have continued to collect revenues from . . . [the three
communities’] enterprises and leases” for eventual disbursement to thelkseahdantsSixth
Am. Compl. 1 83. In support of this proposition, plaintiffs also rely upon the Reorganization
Act, 48 Stat. 984, and the Indian Gaming Act, Pub. L. No. 100-497, 102 Stat. 2467 (3588).
Am. Compl. 11 74, 88-98. The government responds that the 1980 Act terminated any interest
plaintiffs would have had in such funds and that neither the Reorganizatiomithe Indian
Gamingéect provides additional support for plaintiffs’ clainDef.’s Reply at 8-19; Def.’s Mot.
at 2526.

The 1980 Act did not terminate plaintiffs’ entittement to funds collected prior to the
passage of the Act because the terms of the 1980 legislation dealt only with thenti88érd
because such funds were collected and disbursed pursuant to authioség dg the Secretary
from the Appropriations Acts. However, after the passage of the 1980 Act, the 1886 lends we
and are now held by the United States in trust for the three commui&gesWolfchild VI559
F.3d at 1255. Consequently, the thremownities, not the plaintiffs, would be entitled to any
income derived from those lanbdecause the communities have become the trust beneficiaries.
See, e.g1 GEORGEGLEASON BOGERT, GEORGETAYLOR BOGERT, AND AMY MORRISHESS THE
LAW OF TRUSTS ANDTRUSTEES S 1, at 11 (3d ed. 2000) (“A trustee holds trust property ‘for the
benefit of the beneficiary. Advantages usually come to the beneficiary. . . .tHédvenefits
are to come to the beneficiary is unimportant. The important trust concept in¢eidg’'s
right to obtain them.”) Although the 1980 Act did not did not affect a blanket repeal of the
Appropriations Actssee Wolfchild V1559 F.3dat 1258 n.13, the 1980 Act’s “lortgrm
disposition of the property purchased pursuant to the Appropriations Atisénders the
statutory use restrictiencontained in the Appropriations Acts inapplicable to any funds derived
from those lands after such conversion was had. The government could not both abide by the
mandate that only eligible Mdewakantreceive the Acts’ benefits and perform its duties as
trustee for the three communities by ensuring that the beneficiaries rdeelveniefits of the
trust corpus. Thus, while funds derived prior to 1980 remain subject to the terms of the
Appropriations Acts, the terms of the 1980 Act prevent the application of the statutory use

**The government responds by arguing also that neither the Indian Gaming Act nor the
Reorganization Act are independently momegndating statutesSeeDef.’s Reply at 711. The
court does not read plaintiffs’ complaint to assert that either statute indepgmiless rise to a
moneymandatirg duty to the lineal descendants; rather plaintiffs argue that the statutory us
restrictions contained in the Appropriations Acts should have controlled the government’s
administration of those statuteSeeSixth Am.Compl.  73-98.

53



restrictiors to the 1886 lands and funds derived from those lands subsequent to the passage of the
1980 Act.

Nonetheless, plaintiffs argue that thedRganization At “made the Secretary of the
Interior’s duties perpetual until Congress directed otherwiSexth Am.Compl.  74.
Specifically, plaintiffs argue that the restrictions contained in the Ap@tpmns Acts were
extended by the Reorganizatidct by virtue of the following provision: “The existing periods
of trust placed upon any Indian lands and any restriction on alienation thereofesaeexand
continued until otherwise directed by Congress.” 25 U.S.C. § 462 (qato&xth Am.Compl.

1 74). The historicahote to Section 462 indicatdsat theSection was applicable “to all Indian
tribes, all lands held in trust by the United States for Indians, and all lands owhetidng that
are subject to a restriction imposed by the United States on alienatf@nragtits of Indians in

the lands.” The government asserts that 25 U.S.C. 8§ 462 is consequently inapplicable to the
1886 lands because such lands wetigherheld in trust nor was title held by the assignees in
restricted fee. SeeDef.’s Reply at €.

The Federal Circuit definitively held that the 1886 lands were not held in tradse by
United States and that the eligible Mdewakanton did not hold title to the Ss®\Wolfchild VI
559 F.3d at 1255 (“[W]e conclude that, as of the time of the 1@80af indications were that
neither Congress nor the Department of the Interior had conveyed any vestedhipaigrts in
the 1886 lands, legal or equitable, to anyone.”). Accordingly, 25 U.S.C. § 462 does not apply to
the 1886 lands. What is more, however, 25 U.S.C. § 462 provides that the periods of trust or
restriction on alienation extend “until otherwise directed by Congress.” &d nobngress
disposed of any interest plaintiffs had in the 1886 lands by adopting the 1980 Act, thuyexplic
excluding the 1886 lands from the scope of 25 U.S.C. § 462.

Likewise, the hdian GamingAct does not salvage plaintiffs’ claim as to funds, including
gaming revenue, derived from the 1886 lands after the passage of the 1980 ActifsRiegui
that theDepartment’sadministration of théndian GamingAct was subject to the restrictions
contained in the Appropriations Acts. They also contend that in approving tribal ordinances
revenue allocation plans, constitutions, and other documents pertinent to tribal gamirtpeinde
Indian GamingAct that did not “provide [that] distributions of revenue from economic
enterprises created as a result of[thdian GamingAct] [would] exclusively and equally
benefit[all] the . .. 1886 Mdewakanton lineal descendants,” the government contravened those
restrictions. Sixth AmCompl. § 97. The Indian#&ningAct wasadopted on October 17, 1988,
102 Stat. 2467; hence, any governmental approval of the three communities’ tribalray gam
documents occurred after the passage of the 1980 Act. As noted, the 1980 Act rendered the
restrictions contained in the Appropriations Acts inapplicable to the 1886 latmlaroy funds
derived from those lands subsequent to the passage of the 1980 Act. Thus, even if, in the
absence ofhe 1980 Act, the government would have been theoretically bound to abide by the
restrictions in its approval of the aforementioned documents, the 1980 Act eliminated thos
potential constraints on the government’s actiins.

*In ruling that thel 980 Act terminated any potential support for plaintiffs’ claims that
may have been found in the Indian Gaming Act and the Reorganization Act, the court does not
mean to indicate that plaintiffs’ claims would have been viable but for the 1980 Acdu®ec
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Accordingly, the governmerg’motion to dismiss for lack of subject matter jurisdiction is
granted respectinglaintiffs’ claims that they are entitled to funds, gaming and otherwise,
traceable to the 1886 lands after the passage of the 1980 Act.

3. The nethod of identifying lineal descendants for purposes of the Appropriations Acts.

Plaintiffs claim that the manner in which the government determined who constituted
lineal descendants of the loyal Mdewakanton “result[ed] in the exclusiomtainc&386
Mdewakanton lineal descendarirom the distribution of revenue” derived from the 1886 lands.
Sixth Am. Compl 104. As detailed in the recitation of facts, the Appropriations Acts defined
its beneficiary class in terms of presence in Minnesota as of May 20, 1886, whiahwasur
determined by the McLeod and Henton listings (the 1886 census). The historical recoed bef
the court indicates that the Department followed the Acts’ manatapesparing the listings and
granting land assignments to individuals listed on the 1886 census and their linealatgscend
See Wolfchild,162 Fed. Cl. at 529 (describing the Department’s land assignment system).

Whether this manner of ascertaining the lineal descendants resulted in tistoexof
some individuals who may have otherwise qualified is not an issue properly befouthis‘t
is . . . well established that Congress can, within constitutional limits, determinentiseated
conditions under which an appropriation may be used.” 1 U.S. Gen. Accountability Office,
Office of the General Counsel, Principles of Federal Appropriations Law (3d ed. 2004), 2004
WL 5661322 (“GAO RedbooR; id. (“Congress can decree, either in the appropriation itself or
by separate statutory provisions, what will be required to make the appowpiegally
available’ for any expenditure.”$ee also State of @k v. Schweiker655 F.2d 401, 406 (D.C.
Cir. 1981) (noting Congress’s broad discretion to set the terms of appropriationgiagadises
to that effect). Congress was accordinfgbe to define the beneficiary class of the
Appropriations Acts as it deemed appropri&td.he government’s motion to dismiss thlaim
is accordingly granted.

4. Reviewof community governing documents.
In count V of plaintiffs’ proposed sixth amended complaint, plaintiffs ask the court to

issue an order setting aside provisions in the three communities’ constitutionsnpogdina
resolutions, censuses, rolls, and tribal revenue allocation plans “which areaeptgthe

“tribal recognition remains a political questio®amish419 F.3d at 1373, and plaintiffs’ claims
as to the Reorganization Act and the Indian Gaming Act are essentallydgd in the

contention that the government erred in approving tribal constitutions and various documents
that did not comport with the Acts’ restrictions, there is a distinct possibility thatifita

claims would have been nonjusticiable, at least in this court which does not have jpodieal
under the federajuestion jurisdictional statute, 12 U.S.C. § 1331, or the Administrative
Procedure Act.

*8As noted previously, the court’s finding that the appropriated funds conceptuaby serv

as a substitute for terminated treaty payments does not mean that Congresseaigty legally
obligated to appropriate funds to particular persons among the loyal Mdewakanton.
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[s]tatutory [u]se [r]estadtion[s]” and remanding the matter to the Department of Interior with
directions to cause the governing documents to be modified. Sixth Am. Compl. § 116. The
government asserts that the court does not have jurisdiction over that claattenmatively,
thatsuch a claim would be barred by the statute of limitati@es.’s Opp’n at 17.

For purposes of the Indian Tucker Act, this court’s power to ageitable relief is
ddineatedin 28 U.S.C. § 1491(a)(2). That provision states that “[tjo prosdentire remedy
and to complete the relief afforded by {h@oney] judgment, the court may, as an incident of
and collateral to any such judgment, issue orders directing restoratiorceoaffosition,
placement in appropriate duty or retirement Staéund correction of applicable records.”
Section 149(a)(2) plainly does not convey the poweraéford the equitable relief plaintiffs
seek. See Flowers v. United Staj&® Fed. Cl. 201, 221-22 (2008ff'd, 321 Fed. Appx. 928
(Fed. Cir. 2008) (noting that 28 U.S.C. § 1491(a)(2) “enables the court to grant equitable relief
under limited circumstances”)While “limited equitable relief sometimes is available in Tucker
Act suits . . . that equitable relief must be ‘an incident of and collateral to’ a maigyent.”
James v. Calderdl 59 F.3d 573, 580 (Fed. Cir. 1998) (quoting 28 U.S.CA%L(a)(2))id.

(“Stated another way, the Court of Federal Claims has no power [under Section 149dr@)j t
affirmative nonmonetary relief unless it is tied @disubordinate to a money judgmentritérnal
guotation omitted)). Any money judgment the court issues in this case would not Hg tledc
to the tribalgoverning documents plaintiffs seek to set aside; thus, an order requiring their
alterationor modfication could not be characterized as “an incident of and collateral to” a
money judgment. Accordingly, defendant’s motion to dismiss as it relates to cougtavied.

5. Breachof-trust and breach-otontractclaims.

Plaintiffs include counts relating to claims of trust mismanagement, breaohtcdat,
the separatetpled claims of minors in the amended complaint, but they note that such claims
have been dismissed atherwisesubsumed into count 1VSixth Am.Compl 1 810. The
breachof-contractclaimsand separately pled claims of minarere addressed and rejected in a
prior opinion of this court, and theeachof-trust claims were denied in tkederal Circuit’s
opinion. See Wolfchild V1559 F.3d 1255, 126@isposing of plaintiffs’ trust claims)Volfchild
I, 62 Fed. CI. at 5449 (dismissing plaintiffs’ breaebf-contract claim and the separatgled
claims of minor plaintiffs). Accordingly, the court grants the governmentsom to dismiss
plaintiffs’ count | (trust mismanagement), count Il (breach of contract), and cousepHr@ately-
pled claims of minor plaintiffs).

6. Partial summaryjudgment.

As the preceding analysis shows, as lineal descendants of the 1886 Mdewakanton,
plaintiffs were entled to the funds derived froheasing and licensintpe 1886 lands prior to the
passage of the 1980 Act. The Indian Trust Accounting Statute serves to toll tred attne
statute of limitations as to this claim, and the 1980 Act did not affect plaintiffs’ entittemtre
leasing and licensinfyndsgenerated andbtained prior to the passage of the 1980 Act. The
undisputed facts demonstrate that the government disbursed the funds to the threetesnmuni
rather than tahe lineal descendants, thereby contravening the provisions of the Appropriations
Acts that dictated that only eligible Mdewakanton could receive the benefits Atts and that
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such benefits be conferred in as equal an amount as practicable. Consequently, tineegbver

is liable in damages in the amount of these furiBissed pon the text of the Acts and the
extensivehistorical record, which was largely uncontroverted by the parties, the court can
ascertain “no genuine issue as to any material facts.” RCFC 56&8€l)Matsshita, 475 U.S.

at 586-87. Nor has the government come forward with specific facts demonsirgéngine

issue for trial. SeeRCFC 56(e)(2). Accordingly, plaintiffs’ motion for summary judgment as to
its entitlement to the fundderivedfrom leasing ad licensing the 1886 lands prior to the passage
of the 1980 Act is grantedAs explainedsupra the Wabasha-Land-Transfer funds are excluded
from this grant.

CONCLUSION

For the reasons stated, the court grants ingrattdeniesn partthe government’s
motions to dismiss this action. The government’s motion to dismiss as it relates tofglaintif
entitlement to the Wabastand Transfer funds and any revenue derived from the 1886 lands
after the passage of the 1980 Act is granted. gbvernment’s motion to dismiss as it relates to
plaintiffs’ entitlement to funds derived from leasing and licensing the 1886 lamigs@the
passage of the 1980 Act is denied. Accordingly, the court also denies the governmeats’ moti
respectingplaintiffs’ claim for attorneys’ fees. The court grants in full the government’s motion
to dismissplaintiffs’ count | (trust mismanagement), count Il (breach of contramtintdll
(separatelypled claims of minor plaintiffs)and count V (community governing documents).

The court grants plaintiffs’ croggotion for partial summary judgment that: (1) with the
exception of the Wabashahd Transfer funds, the Secretary was bound to distribute funds
derived fromleasing and licensinthe 1886 lands prior to the passage of the 1980 Act to the
lineal descendants of the loyal Mdewakanton, (2) the 1980 Act did not extinguisHiglainti
claims as to those particular funds, and (3) the Secretary’s disbursal oftthdséd the three
communities in lieu of therieal descendants ag@upentitles plaintifs to damages in the
amount of the distributed funds. The court otherwise denies the plaintiffs’ motion faf part
summary judgment.

Plaintiffs’ motion for leave to file a Sixth Amended Complaint is granéed the court
will deem that complaint filed as of July 9, 2010, the date on which the court received plaintiffs’
motion. Intervening plaintiffs’ motionfor leave to file their amended complaints kikewise
granted.

The parties are requested tie fa joint status report on or before January 19, 2011,
addressing a means, ahd arrangemesfor, entering a final judgment in this litigation. A
status conference will be held January 21, 2011 at the National Courts Building in \Washing
D.C., commencing at 10:00 a.m., EST.
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Itis SOORDERED

s/ Charles F. Lettow

Charles F. Lettow
Judge
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