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In the Bnited States Court of Federal Claims
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Declaration of Water Right Ownership, N.M.

Stat. Ann. § 72-1-3;
Endangered Species Act,

16 U.S.C. § 153&t seq,
Mining Act of 1866, 43 U.S.C. § 661;
Motion for Summary Judgment,

RCFC 56(c);
NEW MEXICO CONSTITUTION, art. XVI, § 3;
Physical oPer SeTaking;
Property Right;
Range StockVater Rights, N.M. Stat. Ann.

§ 19-3-13;
Regulatory Taking;
Riparian Exclosures;
Standing;
Statute of Limitations, 28 U.S.C. § 2501;
UNITED STATES CONSTITUTIONamend.V;
43 U.S.C. § 1752(9);
RCFC 8(d)(1).

SACRAMENTO GRAZING ASS'N, INC.,
etal.,

Plaintiffs,
V.
THE UNITED STATES,

Defendant.
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Michael Joseph Van Zandi McQuaid Bedford & Van Zandt, San Francisco, California,
Counsel for Plaintiffs.

Kristine Sears Tardiff, United States Department of Justice, Environment & Natural Resources
Division, Washington, D.C., Counsel for Defendant.

Mary Ann Joca, Assistant Regional Attorney, Office of General Counsel, Department of
Agriculture, Albuguerque, New Mexico, of Counsel for Defendant.

MEMORANDUM OPINION AND ORDER REGARDING
PENDING MOTIONS FOR SUMMARY JUDGMENT.

BRADEN, Judge.
The New Mexico Constitution provides that “[b]eneficial use shall be the basis, the

measure[,] and the limit of the right to the use of wat®&eWw Mexico CONSTITUTION, art. XVI,
§ 3. The Takings Clause of the United States Constitution guarahsge®private property
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[shall not] be taken for public use without just compensatiddNITED STATES CONSTITUTION
amend V.

The ore issuein this caseis whether the United States Forest SerVit¢SFS”) has
affected a taking othe beneficial useof certain water sources located on the Sacramento
Grazing Allotment owned bthe Sacramento Grazing Associatiémc. and the Goss Family
Before the court arerossmotions for summary judgment that seek adjudication to narrow and
focus this issue.

To facilitate a review of this Memorandum Opiniand Order, the court has provided the
following outline:

l. RELEVANT FACTS.
Il. PROCEDURAL HISTORY.
[I. JURISDICTION.

A. The First Amended Complaint Properly Invoked The Jurisdiction Of The
United StatesCourt Of Federal Claims.

B. The Statute of Limitations Does Not Bar The Court From Adjudicating The
Takings Claims Alleged In The First Amended Complaint.

1. The Parties’ Arguments.
2. The Court’'s Resolution.
C. Plaintiff Has Standing.
V. APPLICABLE STANDARDS OF REVIEW.
V. DISCUSSION.
A. The Government’sMotion For Summary Judgment.

1. Is Granted As To The United States Forest Services’ Alleged Taking
Of Plaintiffs’ Alleged Right To Forage.

2. Is Granted As To The United States Forest Serviceglleged Taking
Of Plaintiffs’ Grazing Permit No. 08-1250 And/Or Alleged Preference
Grazing Right.

3. Is Granted As To The United States Forest Services’ Alleged Taking
Of Plaintiffs’ Alleged Right-Of-Way Over Federal Lands.



4. Is Granted-In-Part And Denied-In-Part As To The United States
Forest Services’ Alleged Taking Of The Goss Ranch.

5. Is Denied As To The United States Forest Serviceslleged Taking Of
Plaintiffs’ Rights To Use Water In The Pefasco Exclosure.

6. Is Denied As To TheUnited StatesForest Services’Alleged Taking Of
Plaintiffs’ Right To Use Water Within Federal Riparian Exclosures.
B. Plaintiff's CrossMotion For Summary Judgment.
1. Is Granted In-Part, As Plaintiffs Have Established Ownership Of
Certain Vested Range Stock WatemRights Within The Sacramento
Allotment.
2. Is Denied In-Part, Because Genuine Issues Of Material Fact Exist As

To Whether Actions Of The United States Forest Service Have
Affected A Taking Of Plaintiffs’ Right To Use Their Vested Range
Stock Water RightsWithin The Sacramento Grazing Allotment

VI. CONCLUSION.

RELEVANT FACTS. !

Plaintiff Sacramento Grazing Association (“SGA”) is a New Mexeooporation, the
individual andsole sharedidersof which are Raintiffs: James Goss, Frances Gadsstin Goss,
and Brenna Godggollectively hereinafter referred to as “PlaintiffsAm. Compl. 4. In 1989,
Plaintiffs began to purchase parcels of land in Otero County, New Mfgitothe Sacramento
Cattle Companyas well ascattle, water rightstange rights, grazing rights, forage rights, access
rights, and range improvements on the base property, as well as on the appurtenatyt federal
administered grazing allotment, known as the Sacramento Grazing Allotrhécht[dt T 89.
The Sacrament&razing Allotment includesapproximately 111,000 acresthin the Lincoln
National Forest, located in southeastern New Mettatis administered by the United States

! The facts herein previously were dissed inSacramento Grazing AssinUnited
States,66 Fed. Cl. 211 (2005) $acramento Grazing’)l and/or derived from: the October 4,
2004 Government Appendix Exhibits (“Gov’'t App. Ex-®&); the September 6, 2005 First
Amended Complaint (“Am. Compl.”the April 29, 2008Governmengxhibits AG (“Gov't Ex.
A-G”); the August 15, 2008eclarationof Michael Van Zand{*8/15/08 Van Zandt Deg.and
attached Exhibits A= (“8/15/08 Van Zandt Ded&x. A-E”); the August 15, 2008 Declaratiosf
Frances GosgE8/15/08 Goss Dec.”) and attached ExhibH331(“8/15/08 Goss Dec. Ex.-33");
the September 12, 2008 Government Exhibitd HGov't Ex. HJ"); the October 10, 2008
Declaration of Michael Van Zandt (“10/10/08 Van Zandt Dec.”); and the October 10, 2008
Declaration of Frances Goss (“10/10/08 Goss Dec.”).



Forest Service (“USFS”).Id. at 8. The water rightacquiredby Plaintiffs, known asstock
range water right originate in and around the Sacramento Grazing Allotment. 8/15/08 Goss
Dec. 1 5. By 1997, Plaintiffshad acquiredapproximately 80 acresow known as the Goss
Ranch Am. Compl.{{ 89.

Each yearthe USFS District Rangerdecides the number of catttbat Plaintiffs are
allowedto graze onthe Sacramento azingAllotment the length of the grazing seasoand
allowableutilization levels d forage speciesGov’'t Ex. A 10(4/28/08Martinez Dec.) This
information is pulbikhed in Annual Operating Instructions (“AOI")formerly known as the
Annual Operating Plan (“AOP”).Id. AOI are required for the proper administrationtioé
Sacramento Grazing Allotmenbecause the conditions on the allotmeftén differ from one
grazing season to anothetd. Every year, por to the issuance of th&0l, the USFSDistrict
Rangertis required to consuWith permittes to review any requested adjustmenid. at J11.

On November 27, 198%he USFSDistrict RangeiissuedGrazingPermit No. 081105to
SGA, allowing 553 head of cattléo graze on the Sacramento Allotmdat a ten year periqd
“unless modified by the Forest Servicethe Bill for Collection? Gov't Ex. B at 1. On May 5,
1998, however, thé&JSFS District Ranger issed an Amendment tthe 1998 AOP for the
Sacramento Allotmenthatexcludedsevenriparianexclosuregrom livestock grazing activities.
8/15/08 Goss Dec. Ex. 8 at 1.

TheMay 5, 1998 AOP Amendmespecificallyprovided that

Every effort must be mad to keep livestock out othese [exclosures].
Maintenance of the exclosure fences is the responsibility of the ForesteServi
We will make every effort to insuisic] these fences are properly maintained. It

is [SGA's] responsibility to take prompt action in removing livestock from these
areas when they are found inside an exclosure. Failure to do so is a violation of
the Terms and Conditions of your grazing permit which could result in a possible
suspension or caalfation of your grazing permit

8/15/08 Goss Dec. Ex. 8 at 1.

These riparianexclosuresare identified in the following maff COURT EXHIBIT A”) as.
the Sacramento Lakdxclosure the Hubbell Exclosurg the Upper Mauldin Exclosure the

2 New Mexico law recognizes that:

Any person, company or corporation that may appropriate and stock a range upon
the public domain of the United States, or otherwise, with cattle shall be deemed
to be in possession thereof: provided, that such person, company or corporation
shall lawfully possess or occupy, or be the lawful owner or possessor of sufficie
living, permanent water upon such range for the proper maintenance of such
cattle.

N.M. Stat. Ann. § 19-3-13.



Lower Mauldin Exclosure the Upper Penasc&xclosure the Bluff Spring Exclosure andthe
Western RipariafExclosure * Gov't Ex. A { 14 (4/28/08/artinez Dec); 8/15/08 Goss Dec. Ex.
2 at 11; 8/15/08 Goss Dec. Ex. 8 at 1.

% The Water Canyon exclosures showiCinuRT EXHIBIT A were constructed after USFS
issued the AOP for the Sacramento Allotment on January 17, 2006. 8/15/08 Goss Dec. Ex. 2 at
12.
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Plaintiffs asserbwnership ofvestedrange water rights to eleven water sourceghin
these exclosures. 8/15/08 Goss Dec. | 10.

On November 23, 1999, the USBSstrict Ranger issue@razing Permit No. 068250to
SGA for a ten yearterm, until November 23, 2009.Gov’t Ex. C. This permitauhorized
Plaintiffs to grazé53 head of cattldyut specified that thpermit could be:

cancelled, in whole or in part, or otherwise modified, at any time during the term

to conform with needed changes brought about by law, regulation, Executive
order, allotment management plans, land management planning, numbers
permitted or seasons of use necessary because of resource conditions, or the lands
described otherwise being unavailable for grazing.

Gov't Ex. C at 2. In addition,Grazing PermifNo. 081250 povided that: “Exclosures. . are
considered special emphasis areas and not part of the Sacramento Allotrwestockiuse is
not permitted within the exclosures and will be removed in a timely manner.” Bov@at 6.

On May 8, 2000, th& SFSDistrict Ranger amended the 2000 AOI for the Sacramento
Allotment to reducethe number of livestock allowed to graze during the summer from 553 cattle
to 428 cattle. Gov't App. Ex. C § 12 (8/31/04 MartineRec). On August 2, 2000, aiActing
USFS District Ranger ordere@dn additionalreduction of 98 cattle, because of tlexcessive
forage use that was occurring on the Allotment that was inconsistent witbe farse
requirements]” Id. On September 8, 2000SFS partiallysusp@ded Grazing Permit No. 68
1250, becauseSGA failed to remowe livestock as directedGov't App. Ex. C 1 6 §/31/04
Martinez Dec.) This partial suspensiomeduce& thenumber of authorized livestock by 40/
two years.Id.

In 2001, Plaintiffs requested permission from tH&R3District Rangeto pipe waer out
of the Upper PefiascoxXelosure through a culvert beneath a nearby road to an adjoining pasture
whereno waterwas present 8/15/08 Goss Dec. § see als#B/15/08 Goss Dec. Ex. 19. ish
requestwas deniedbecausehe USFS District Rangedecidedthis diversion of water would
causecattleto congregat in a meadow bottom adjacent to a scenic byamg would not be a
“best management practiteGov't Ex. A 18 4/28/08Martinez De0); see alsdB/15/08 Goss
Dec. Ex. B.

On October 28, 2003, thgSFS District Rangerfurther reduced the number GGA
cattle authorizedo graze during thavinter season from 330 to 230ecause obelow normal
forage production resulting fromirought conditions.Gov't App. Ex. C 1 138/31/04 Martinez
Dec).

On December 19, 2008)e USFSDistrict Ranger agairmposed a partial suspension on
Grazing Permit No. 08250 for non-compliance, but withdrew thesuspension when SGA
agreed to make good faith efforts to comply with ghermits terms and conditions and
applicable AOl.Gov't App. Ex. CT 7 8/31/04 Martinez Dec.).



The 200405 AOI authorized SGA to graze 230 cattle on the Sacramento Allotment from
March 1, 2004 to May 15, 2004 and 275 cattle from May 16, 2004 to February0@3, 2
8/15/08 Goss Dec. Ex. 28 2

On February 4, 2004, the Fish and Wildlife Service, a Bureau of the Department of
Interior, issued aBIOLOGICAL OPINION ON THE EFFECTS TO THE MEXICAN SPOTTED OWwL,
SACRAMENTO MOUNTAINS THISTLE, AND SACRAMENTO MOUNTAINS PRICKLY PopPPYFROM THE
PROPOSALSTO ISSUE A PERMIT FOR THE SACRAMENTO GRAZING ALLOTMENT. 8/15/08 Van
Zandt Dec. Ex. C. at 1 (“February 4, 2004 Biological Opinion"yhe February 4, 2004
Biological Opinionstatedthat USFS proposed to issue “ayéar tem grazing permit for the
Sacramento Allotment for 200 to 412 cattle. . . on the summer range and 200 to 335.cattle
the winter [range].” Id. at 7. The February 4, 20048iological Opinionalso recommeret the
exclusion of livestock from excloses at all timesld. at 12.

On July 28, 2004, USFS issued“Remrd of Decision Final Environmental Impact
StatementSacramento, Dry Canyon and Davis Grazing Allotnie(itduly 28, 2004 Record of
Decision”), implementingmost of the recommendationd the February 4, 20048Biological
Opinion. 8/15/08Van Zandt Dec. Ex. @t 6, 11-13. In addition to redung the overall number
of livestock that could graze on the Sacramento Allotment, the July 28, 2004 Record of
Decision

Excluddd] livestock grazingwith temporary fencing on future revegetation
projects and on sites where livestock grazing is hindering natural revegetati

Allow[ed] no livestock forage use in grazing exclosures.

Install[)((esd] proposed exclosures in the Pefiasco Trap to pr@&ctum® and
Rumex.

Instal[ed] proposedexclosures in the Wills Canyon with the Wills Trap to protect
Circium.

Instal[ed] 3/4 mile of new fence along the west side of Forest Road 164 in the
Upper Pefasco riparian exclosure to prevent incidental use drailimggt This is
a modification of an existing riparian exclosure.

* Cirsium vinaceumcommonly known as the Sacramento Mourgdihiste, is listed as
athreatened species and is found only in southern New MeSeelnited States Department
of Agriculture, Natural Resources Conversation Service, http://plants.usda.gfwidive
?symbol =CIVI4.

®> Rumex orthoneurysommonly know as the Chiricahua Mountain dock, is found in
parts of New Mexico and Arizona.SeeUnited States Department of Agriculture, Natural
Resources Conversation Service, http://plants.usda.gov/java/profile?syruleaiR3R



Removel[d]livestock from the Abmo Pastue by Felyuary 1 for two yeas to
protectthe Sacramdn Mountain prickly poppy.

Id. at 67.

On Junel0, 2005, the USF®istrict Rangerrequestedhat Plaintiffs sign a new tegear
grazing permit or have threcurrent permit modified t@omply with the livestock reductions
required bythe July 8, 2004 Record of Decision. Gov't Ex. A T 8 (4/28/08 Martinez Pec.
8/15/08 Goss Dec. 1 23. Plaffdideclined, becausérazing Rrmit No. 081250did not expire
until 2009. Id. On January 17, 2006pwever,the USFSDistrict Rangerunilaterally modified
Grazing Rrmit No. 081250 toreducethe number otattle authorized to grazen the summer
rangeto 412, and on the winter range to 335. Gov't Ex. A 1 9 (4/28/08 Martinez Dec.).

For the 2008 grazing season, which runs fiMarch 1, 2008 to February 28, 200%he
AOI authorize[d] SGA to graze up to 370 cattle on théd@hent” Id. T12.

The following chart summarizes thenumber of cattle the USFS District Ranger
authorized SGA to graze on the Sacramento Allotment from Nove2iba©89 to February 28,
2009.



COURT EXHIBIT B

Head of Cattle

Source of Authority Permitted to

Date (Record Citation) SGraze on
acramento
Allotment
Grazing Permit 08105
November 27, 1989 (Gov't Ex. B at 1) 553
Grazing Permit 08250
November 23, 1999 (Gov't Ex. C) 553
2000 AOI
May 8, 2000 (Gov't App. Ex. C 1 12 (8/31/04 Martinez Dec.)) 428
August 2, 2000 USFSDistrict Ranger Order 330

(Gov't App. Ex. C 1 12 (8/31/04 Martinez Dec.))

2-Year Partial Suspension
September 8, 2000 of Grazing Permit 08250 198
(Gov't App. Ex. C 1 6 (8/31/04 Martinez Dec.)

USFS DistrictRanger Order

October 28, 2003 Due to Draught Conditions 230
(Gov't App. Ex. C 1 13 (8/31/04 Martinez Dec.
. 2004-05 AOI 230 -March-May
April 23, 2004 (8/15/08 Goss Dec. Ex. 23 at 2) 275 -May-Feb.
Modification to comply with
January 17, 2006 July 28, 2004JSFSRecord of Decision 431325-_5\/3{2{2?
(Gov't Ex. A. 1 9 (4/28/08 Martinez Dec.))
March 1, 2008 2008 AOI 370

(Gov't Ex. A. 1 12 (4/28/08 Martinez Dec.))

To date Plaintiffs grazing permit hadveen suspended, boevercancelled. 8/15/08
Goss Decf 12.

Il. PROCEDURAL HISTORY.

On May 4, 2004 Plaintiffs filed a Complaint in the United Stateo@t of Federal
Claims withtwo causes of actiorfl) a claim that the Governmeatfected a taikg of Plaintiffs’
water rights, ranch, and preference grazing nigithout just compensatiomnder the Takings
Clause of the Fifth Amendment of the United States Constitutaowl (2) a claim for
compensatiorpursuant to 43 U.S.C. § 1752{gior the de factocancellation of Plaintiffs’
grazing permit

®43 U.S.C. § 1752(g) reads in relevantpa

“Whenever a permit or lease for grazing domestic livestock is canceled in whale o
part, in order to devote the lands covered by the permit or lease to another public purpose,
including disposal, the permittee or lessee shall receive from thedUSiates a

1C



On September 30, 2004het Government filed an Answer. On October 5, 2004, the
Governmentfiled a Motion To Partially Dismiss Be Complaint or, Alternatively, Summary
Judgment. On November 22, 20@aintiffs filed an Opposition. On December 9, 2004, the
Government filed a Réyp

On June 30, 2005, the court issued a Memorandum Opinion And Order, dismissing
Plaintiffs’ claim for compensatioonder43 U.S.C. § 1752(gwithout prejudice, on the grounds
that it was “not ripe for adjudication.Sacramento Grazing 66 Fed. Clat 214. The courtalso
determined that the water rights takings claim alleged inMag 4, 2004 Complaint did not
meetthe requirements of RCFC 8((11).7 Plaintiffs were affordedeave to amend ttstate with
specificity the precise water rights [at issue] under the laws of the StaewoMdéxicol[,] and
how and whersuchrights were acquired. ld. at 215. The court, howevedismissed Plaintiffs’
“Takings Clause claim regarding Grazing Permit No1@80 and/or a grazing preference in the
Sacrament@llotment,” because the United States Court of Appeals for the Federal Giasuit
held that a grazing permit is not “a property interest compensable undertthArgndment.”

Id. (quotingAlvesv. United States]133 F.3d 1454, 145Fed.Cir. 1998)).

On September 6, 200%laintiffs filed aFirst Amended ComplaiftAm. Compl.”). The
first cause ofaction alleged that théJSFS affected a taking of Plaintiffsvested rangestock
waterrights in135watersources found or originating the SacrameantAllotment(Am. Compl.

11 30-32and Exhibit A, anda takingof the Goss Rinch(Am. Compl 1 30, 33) This cause of
action alscallegedthat the USFS affected a takingRifaintiffs’ preference grazing rights in the
Sacramento AllotmentAm. Compl. 1 30, 34.The allegations set forth in the first cause of
action were asserted to violate the TakindauSe of the Fifth Amendment to the United States
Constitution. Am. Compl. 1 31. The second ause ofaction alleged that th&JSFS’sactions
amounted taa de factocancellation of Plaintiffsgrazingpermit in violation of 43 U.S.C. §
1752(g). Am. Compl. 11 30, 35-38.

On March 22, 2006, the parties filed a Joint Motion To Speydinga definitive ruling
by theNew Mexico Supreme Coum a different case pendjnbefore the undersigned judge
whereinthe courtcertified two question®f state lawfor resolution® On March 27, 20086, the
courtgrantedthe requested stay

reasonable compensation for the adjusted value, to be determined by the Secretary
concerned, of his interest in authorized permanent improvements placed or constructed
by the permittee or lessee on lands covered by such permit or lease, toutxwed the

fair market value of the terminated portion of the permittee’'s or lessee'stitherein.”

43 U.S.C. § 1752(g).

" Rule 8(d)(1) of the United States Court of Federal Claims requires “Bath
allegation must be simple, concise, andaiteRCFC 8(d)(1).

8 The plaintiffs inWalkerv. United States04-155, were owners of a cattle ranch in New
Mexico that were granted a permit to graze their cattle on two separate fed¢naémis. See
Walkerv. United States66 Fed. Cl. 57, 588 (2005) (Walker I'). After the cancellation of

11



their grazing permit, the Walker Plaintiffs filed a claim in this court dorlray 5, 2004 seeking
compensation pursuant to 43 U.S.C. § 1752(g), and “alleging a taking of: water rights on the
allotments throgh physical appropriation of the water and a denial of all economic uses of the
water, including a deprivation of all reasonable, investrbaoked expectations; the Walker
Ranch, in that the water, forage, and grazing rights are essential to raratoapedepriving

the Walkers of all economically viable use thereof and all reasonable, invesincket
expectations; and the Walkers' preference grazing rights in the altstmévalker | 66 Fed. Cl.

at 61.

On October 31, 2005, the undersigned judgeeda Certification Order to the Supreme
Court of New Mexico, pursuant to N.M. R. App. R2-607 requesting an answer to two
guestions of state law:

1. Does the law of thet&e of New Mexico recognize a limited forage right

implicit in a vested water right?

2. Does the law of the State of New Mexico recognize a limited forage right

implicit in a rightof-way for the maintenance and enjoyment of a vested water

right?

Walkerv. United States69 Fed. Cl. 222, 232-33 (2005)Nalker II').

On June 21, 2007, the Supreme CairNew Mexicoheld that, although New Mexico
law may “purport to grant ‘possessory’ interests in public domain lands that mayobbecable
against noffederal claimants, no New Mexico statute gramisr (could it gram) a propety
interest in federal lands that may be enforced against the United StaMeKerv. United
States 162 P.3d 882, 887 (N.M. 2007)'Walker 1II") (quoting Diamond Bar Cattle
Co.v. United States168 F.3d 1209, 1214 (10th Cir. 199@mphasis in origial).

The Supreme Court dlew Mexiconext discussed in detail the “Foundational Principals
and Historical Development of New Mexico Water Lavwalkerlll, 162 P.3d at 8880 (bold
omitted). Underthe prior appropriation doctrine that “governs wagav in New Mexico. . .the
right to use water is considered a property right which is separate and distimctwnership of
the land.” Id. at 888 (internal citations and quotations omitted). Therefore, “[w]ater rights
are. .. not tied to a particuldiocation or even a particular source, [and]. . . are not considered
ownership in any particular water source, tather aright to usea certain amount of water to
which one has a clairh 1d. (emphasis added). For this reason, water rights magewered
from land and applied to another use at a different locatilwh.at 891.

Specifically, he Supreme Court of New Mexicejected theargument that customary
practice expandethe vested stock watering right to include a right to forage.at 894. Any
right to graze “must come from an independent source of authority related to tHeldand.
Therefore,“neither the laws of New Mexico nor customary practice support the claim to an
implicit ‘possessory’ right to graze on the public domain thach#s tawater right.” 1d.

As for the second certified question, the Supreme Court of New Mexico held that N.M.
Stat. Ann. 8§ 19-3-13does not directly implicate any form of right-way or easemerit Walker
lll, 162 P.3d at 895. Under New Mexico ld\a, rightof-way over private property for the use
of a water right is limited tostorage or conveyancef the water’. Id. at 896. Thus, ‘while [the
Walker Plaintiffsmight, at least in theory, have the right to move their water to their cattle, it is
outside the scope of any statutory rigiftway to move cattle to the water, and incidentally have
them graze along the wayld. In sum, “the laws of New Mexico do not suppfaiclaim to a

12



Following the New Mexico Supreme Court’s June 21, 2007 decidienpartiesn this
casefiled a Joint Status Report on July 26, 2007 to discuss how to proceed. On August 21, 2007,
the court issued an Order lifting the March 27, 2006 stay and establishew schedule.

On April 29, 2008, the Government filed a Motion For $uweny JudgmentAnd
Memorandum n Support Thereof (“Gov’'S.J. Mot”), together with supporting exhibitsOn
August 15, 2008 Plaintiffs filed a CrossMotion For Summary Judgment, Opposition To
Defendant’s Motion For Summary Judgment, And Memorandum In@uppereof (PI. Cross
Mot. and Opp’), together with supporting exhibitsOn September 12, 2008, the Government
filed an Opposition To Plaintiffs’ CesMotion For Summary JudgmeAind Reply In Support
Of Defendant’s Motion For Summary Judgment (“Gov't Oppd &edy”), with additional
supporting exhibits On October 102008, Plaintiff filed a Reply To Defendant’s Opposition To
CrossMotion For Summary Judgment (“Pl. ReplyWith additional supportingxhibits.

On January 22, 200@nd February 6, 209, the court convened telepleorstatus
conferencsto clarify issues regarding the parties’ crosstions for summary judgmesind to
scheduleoral argument On March 24, 2009, the coureld anoral argumenin San Francisco,
California.

On May 14,2009and June 4, 200%he court conveneddditionalstatus conferences to
ascertain whether the parties thoutjtat settlementiscussionsnay be productive. The parties
agreed Accordingly, @ June 4, 2009the court entered an Order to stay procegsiand
appointed the Honorable Charles F. Lettow as Settlement Judge. On October 1he@0Qrt
conveneda status conference and entered ade©continuing thestay until February 1, 2010.
On February 24, 2010, the court convened another statugrenné and entered arrder
continuing the stay until April 21, 2010. On April 21, 201flte date the stay was set to expire,
the court convened another status conference at which the parties advised the court that
settlement discussions had concluded with only partial sucmedthe stayshould be lifted.As
a result, the parties requested that the court proceed to adjudicate the peystimgtionsfiled
in 2008.

On June 10, 2010, the court directed the parties taafileadditionalargumerdg and
supplemerdl authority they wished the court to considedn June 18, 2010Rlaintiffs filed a
Supplemental Bef (“Pl. Supp. Br.”), as did the Government (“Gov’t Supp. Br.”).

II. JURISDICTION .

A. The First Amended Complaint Properly Invoked The Jurisdiction Of The
United States Court Of Federal Claims.

The jurisdiction of the United States Court of Federal Claims is established bydker T
Act. See28 U.S.C. § 1491. ThAct authorizes the court “to render judgment upon any claim
against the United States founded either upon the Constitution, or any Act of Congaegs or

forage right on federal lands implicit ja] right-of-way far the maintenance and enjoyment of a
vested water right.’1d.
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regulation of an executive department, or upon any express or implied contradtenidhited
States, or for liquidated or unliquidated damages in cases not sounding in tort.” 28 U.S.C. §
1491(a)(1). The Tucker Act, however, is “a jurisdictional statute; it does eatectany
substantive right enforceable against the United States for money damagj€he Act merely
confers jurisdiction upon it whenever the substantigktrexists.” United States. Testan 424

U.S. 392, 398 (1976). Therefore, a plaintiff must identify and plead an independenttoahtrac
relationship, constitutional provision, federal statute, or executive agesgylation that
provides a substantiveght to money damagesSee Fishev. United States402 F.3d 1167,
1172 (Fed. Cir. 20056 bang (“The Tucker Act itself does not create a substantive cause of
action; in order to come within the jurisdictional reach and the waiver of the Tuckern Ac
plaintiff must identify a separate source of substantive law that creates ihgarighnoney
damages.”). The burden of establishing jurisdiction falls upon the plainB#e FW/PBS,

Inc. v. Dallas 493 U.S. 215, 231 (1990) (holding that the burdemithe plaintiff to allege facts
sufficient to establish jurisdiction¥ee alsdRCFC 12(b)(1).

The United States Court of Appeals for the Federal Circuit has held that khregSa
Clause of the Fifth Amendment is “monmandating.” See Schooner Harbio Ventures,
Inc. v. United States569 F.3d 1359, 1362 (Fed. Cir. 20@9)he Tucker Act waives sovereign
immunity and provides jurisdiction for certain types of claims, includingvhere there is a
moneymandating provision on which the plaintiff mégse its recovery.. .In this case, that
provision is the Fifth Amendment.”) (citingisher, 402 F.3d at 1172Modenv. United States
404 F.3d 1335, 1341 (Fed. Cir. 2005)). Therefore, “to the extent [Plaintiffs] have a nonfrivolous
takings claim fouded upon the Fifth Amendment, jurisdiction under the Tucker Act is proper.”
Moden 404 F.3d at 1341.

The September 6, 200Bmended Complaint alleges “a taking of property within the
meaning of the Fifth Amendment to the Constitution of the United States for which
compensation is due and owjhghat properly invoke the jurisdiction of the United States
Court of Federal Claimgnder 28 U.S.C. § 1491(a)(1). Am. Comj.2§30-34.

B. The Statute of Limitations Does Not Bar The Court From AdjudicatingThe
Takings Claims Alleged In The First Amended Complaint.

Section 2501, Title 28, of the United States Caties “Every claim of which the
United States Court of Federal Claims has jurisdiction shall be barred unlestitiom thereon
is filed within six years after such claim first accrues.” 28 U.S.C. § 2301ohn R. Sand &
Gravel Co.v. United States552 U.S. 130 (2008)he United StateSupreme Couttheldthat28
U.S.C. § 2501s jurisdictionalandcannot be waived or tolled based on equitable considerations:

Some statutes of limitations .seek not so much to protect a defendant's-case
specific interest in timeliness as to achieve a broader sysfated goal, such

as. . .limiting the scope of a governmental waiver of soveremgmunity. The

Court has often read the time limits of these statutes as more absoluf{d]he

Court has sometimes referred to timeet limits in such statutes as ‘jurisdictional.’
This Court has long interpreted the court of claims limitations statute as setting
forth this . . . more absolute, kind of limitations period.
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Id. at 133-34.

The Government argues th#ie takings clains alleged in theSeptember 6, 2005
Amended ©mplaint arebarred by the six year statute of limitatsorbecausehe exéosures
were constructed prior time issuance of Plaintiffdirst grazing permit o November 27,1989.
Gov't Opp. And Replyat 2Q Gov't Opp. And Reply Ex. | 11-8 (“9/12/08 Martinez Dec.”)
(“There are seven main exclosures located within the Sacramdiotment. The exclosures
were built prior to 1989 when Sacramento Grazing Association was issued a terng grazi
permit.”). As a resultPlaintiffs knew or should have known tHaheir physical takings claim
existed when they began grazing on[tbagamento Grazing] Allotment in 1989.1d.

Plaintiffs respond that, prior to May 5, 1998, no ¢oists were placed on Plaintsf
cattle havingaccess to the Sacramento Grazing AllotmePL. Reply at 16see also10/10/08
Goss Dec. 11-8 (“Although some of the USFS fenced locations may have been on the
Allotment prior to 1998, they were never a barrier to SGA or its predecessods iis vested
water right for watering livestock.”) It was not untilMay 5, 1998,that USFS issuedan
Amendment to lte AOP that “officially excluded [the exclosures fromjvestock grazing
activities” 8/15/08 Goss Dec. Ex. 8 (1998 AOP Amendment). On November9®3,when
Plaintiffs renewed their grazing perniithe exclosures were eliminated from the Allotment and
livestock use was not permittéd Pl. Reply at 14citing Gov't Ex. C at 6). Thereforegven
though theseven ripariarexclosurs at issueexistedprior to May 5, 1998the USFSaction that
fixed liability for a taking did noeccrueuntil Plaintiffs’ use of their vested range stock water
rights within thes@xclosuresvasprohibitedby theMay 5, 1998A0OP Amendment PIl. Replyat
17-18.

The United States Court of Appeals for the Federal Circuit hasthaida claimfirst
accruesvhen all the events have occurred thattfie alleged liabilityof the [Gpovernment and
entitle the claimant to institute an action. Therefore, a claim alleging a Fifth Amendikiagt ta
accrueswhen the act that constitutes the taking océurgngrumv. United States560 F3d
1311, 1314 (Fed. Ci2009) (emphasis added)nternal citations omittegl)see alsoNorthwest
La. Fish & Game Preserve Commv. United States446 F.3d 1285, 1289 (Fed. C2006) (‘A
taking occurs when governmental action deprives the owner of all or most ofogsriyr
interest’) (internal citations omitted

On May 5, 1998, the USFS amended the AOP for the Sacramento Allotment to exclude
Plaintiffs from grazing cattle withisevenriparianexclosureswhere Plaintiffs had vested range
stock waer rights 8/15/08 Goss Dec. Ex. 8 atlI998AOP Amendment Therefore, Plaintiffs’
constitutional takingsclaim did not accrue until May 5, 1998, when tb&FS explicitly
prohibited Plaintiffs from using theirvestedrangestock water rightswithin these exclosures.

See Walkell, 69 Fed. Clat 233 (holding thathe WalkerPlaintiffs’ constitutional takings claim

did notaccrueuntil theyweredenied access tase their alleged water rightsAlthoughsome of

these riparian exclosuresay haveexistel within the Sacramento Allotment prior tday 5,

1998 USFStook no action until that date fmrohibit Plaintiffs use oftheir vestedrangestock
waterrightstherein Seel0/10/2008 GosBec.{ 7 (“In the time between when [Plaintiffs] first
obtained their] grazing permit in 1989 and when exclosures became a barrier to the use of water
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in 1998, if the cattle needed water, [Plaintiffs were] allowed free acces® sattle could use

the water.). In fact, it was not until September 8, 200tat the LBFS District Ranger enforced

the May 5, 1998 Amendment to the 1998 AOP by reducing the number of SGA cattle that were
permitted to graze on the Sacramento Allotment. Gov't App. Ex. C 6 (8/31/04 Md&trez
Therefore, in the alternative, it could begued that September 8, 2000 was the date “\alien
events have occurred to fix the alleged liability[liigram 560 F.3d at 1314 (emphasis added).

For these reasons, the court has determinedPthattiffs’ takingsclaims, asset forth in
the May4, 2004 Complaint and reasserted in the September 6, 2005 Amended Corapdaint
not barred by 28 U.S.C. § 2581Gov’t Opp. And Reply at 27-29.

C. Plaintiff Has Standing.

The United States Supreme Court hatd that “the question of standing is whether the
litigant is entitled to have the court decide the merits of the dispute or of partiguas.is
Warthv. Seldin 422 U.S. 490, 498 (1975). Standing must be determined “as of the
commencement of suit."Rothe D&. Corp.v. Dep’t of Def, 413 F.3d 1327, 1334 (Fed. Cir.
2005). The party invoking federal jurisdiction bears the burden of establishing staigbeg.
Lujanv. Defenders of Wildlife504 U.S. 55556061 (1992). Specifically, “a plaintiff must
show [that] it has suffered an ‘injury fact’ that is. . .concrete and particularized and.actual
or imminent, not conjectural or hypothetical;.the injury is fairly traceable to the challenged
action of the defendant; and.it is likely, as opposed to merely speculative, thatinjury will
be redressed by a favorable decisiolirtiends of the Earth, Inov. Laidlaw Envtl. Ser., Inc,
528 U.S. 167, 180-81 (2000nternal citations omitted

The September 6, 200Bmended Complaint alleges an injury in fatiatis traceable to
Plaintiffs being deniedise oftheir vestedangestock water rightendhas resulted in economic
injury that can be determined in a specific amosufficient to establish standingSeeAm.
Compl. 11 3234 (alleging a taking of Plaintiffs’ wateightsandranch).

V. APPLICABLE STANDARDS OF REVIEW.

On a motion for summary judgment, the moving party must showitbea is no genuine
issue as to any material faend that itis entitled to judgment as a matter of laBee Moden
404 F.3d at 1342 (Fed. Cir. 2005) (“Summary judgment is only appropriate if the record shows
that there is no genuine issue as to any material fact and that the moving mantiyled to
judgment as a matter of law."$pe alsdRCFC 56(c). Only genuine disputes ohaterial facts
that might affect the outcome of the suit will preclude entry of summary judgm&ee
Andersorv. Liberty Lobby, Ing.477 U.S. 242, 248 (1986) (“As to materiality, the substantive
law will identify which facts are material. Only disputeger facts that might affect the outcome
of the suit under the governing law will properly preclude the entry of summary judgment.

® Since, Plaintiffs’ taking claims concerning the Pefiasco Exclosure did not actiuie
2001, there is no statute of limitations issue with respect to this claim. Likewigjffdla
taking claim regarding the February 1, 2005 closure of the Alamo Pasture naffSlacattle
also does not present a statute of limitations issue.
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Factual disputes that are irrelevant or unnergswill not be countegd”). The existence of
“some alleged factual dispubetween the parties will not defeat an otherwise properly supported
motion for summary judgment[.]1d. at 24748. To avoid summary judgment, the nonmoving
party must put forth evidence sufficient for a reasonfibtier of fact to return a verdict fiothat
party. Id. at 248-50.

The moving party bears the initial burden of demonstrating the absence of any genuine
issue of material fact.SeeCelotex Corpy. Catrett 477 U.S. 317, 325 (1986) (holding the
moving party must meet its burden “by ‘showin- that is pointing out to the [trial court] that
there is an absence of evidence to support the nonmoving party’s case.”3lsoRiley &
Ephriam Constr. Co., Inos. United States408 F.3d 1369, 1371 (Fed. Cir. 2005) (“The moving
party bears the burden of demonstrating the absence of a genuine issue af faeté)i Once
the moving party demonstrates the absence of a genuine issue of materinefaarden shifts
to the nonmoving party to show the existence of a genuine issue for B¢ Novartis
Corp.v. Ben Venue Labs271 F.3d 1043, 1046 (Fed. Cir. 2001) (explaining trate a movant
demonstratethe absence of a genuine issue of material fact, “the burden shifts to the nonmovant
to designate specific facts showing that there ishaige issue for trial.”).

On a motion forsummary judgment‘the inferences to be drawn from the underlying
facts. . . must be viewed in the light most favorable to the party opposing the motlmitéd
Statesv. Diebold, Inc, 369 U.S. 654, 655 (12§, seealsoAnderson477 U.S. at 25%holding
that “all justifiable inferences be drawn on [the fioaving party’s] favor.”) Casitas Mun.
Water Dist.v. United States543F.3d1276, 1283 (Fed. Cir. 2008)A]ll justifiable inferences
[are drawn] in faor of the party opposing summary judgm®ént.

V. DISCUSSION.
A. The Government’sMotion For Summary Judgment.

1. Is Granted As To The United States Forest ServicesAlleged Taking
Of Plaintiff s’ Alleged Right To Forage.

The First Amended Complaindllegesthat Plaintiffs right to forage on the Sacramento
Allotment has been taken, because the USFS District Ranger has denied Plaintiffs’ cattle the
ability to grazewithin the riparian exclosures of the Sacramento Grazing Allotmekm.
Compl. 11 32C, E, 334

On June 21, 2007, the Supreme CaditNew Mexicq however heldthat state lawdoes
not recognize a limited forage right implicit in a vested water rigggeWalkerlll, 162 P.3dat
884 see also idat 88895 (explaning that neither fedat law, state stiutory law, state case law,
nor custom support an implicit possessoight attached to water rightsSincePlaintiffs have
no property right to forage that is compensable under the Fifth Amendaseatmatter of law
the Government ientitled to summary judgment regarg the allegedtaking of Plaintiffs’
allegedright toforage.
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2. Is Granted As To The United States Forest ServicesAlleged Taking
Of Plaintiffs’ Grazing Permit No. 081250 And/Or Alleged Preference
Grazing Right.

The First Amended Complaicbntinues tallegea claim for compensation arising from
the USFS’s taking of Grazing Permit No.-0850 anddr preference grazing rights, pursuant to
43 C.F.R. 8 4100.0-5. Am. Compl. 11 33A-E, 34A-C, 35-38.

For the reasondiscussedn the court’s June 30, 2005 Memorandum Opinion and Order,
as a matter of lanthe Government is entitled to summary judgnregiarding Plaintiffs’ alleged
taking of Grazing Permit No. 88250 and/or allegepreference grazing rightsSee Sacranmo
Grazing | 66 Fed. Cl. at B-17 (internal citations omittedexplaining that a taking cannot exist
without an underlyingompensableroperty right)

3. Is Granted As To The United States Forest Services’ Alleged Taking
Of Plaintiffs’ Alleged Right-Of-Way Over Federal Lands.

The First Amended Complaint appears to allege that Plaintiffs haightaof-way to
move thé& cattle to water soursawithin the riparianexclosure of the Sacramento Allotment.
Am. Compl. 11 24L, 25A(2), #1, R, 27(c), 31. Therefore, in the September 12, 2008
Opposition to Plaintiffs’ August 15, 2008 Cross Motion for Summary Judgment and Reply, the
Government argues that the “scope of Plaintiffs’ alleged water r[gbtsot] include[:]“the
right to bring cattle directly tavater located on Nati@h Forest System lands to drink.” Gov't
Opp. and Reply at 6.

Contrary to Plaintiffs’ argument (Pl. Supp. Br. a8 the New Mexico Supreme Court
hasheldthattheright to use water under state law doed include a rightf-way over federal
lands. SeeWalkerlll, 162 P.3d at 884see alsad. at 89596 (“[A] right-of-way over private
property for the use of a water right is limited to ‘storage or conveyance’ ofdter. If an
easement over private land is so limited under New Mexico law, an easement ovetapualslic
should not be interpreted more broadly.”since Plaintiffs have no rigluf-way over federal
lands that is compensable under the Fifth Amendment, as a matter of law, the court has
determined that the Governmemg entitled to summary judgment regarding Plaintiffs’
allegations regarding a right-efay over federal lands.

4. Is Granted-In-Part And Denied-In-Part As To The United States
Forest Services’ Alleged Taking Of The Goss Ranch.

The First Amended Complait alleges that “[the USFS] has taken [P]laintiffs’ Ranch in
that [the USFS’s] taking of the water, forage and [grazing] land[s] has depHitath{iffs of all
economically viable use of the Ranch and has deprived [P]laintiffs of their réssona
invesmentbacked expectations.” Am. Compl. 1 3BAsee alsoGov't Ex. G (4/29/08 PI.
Resp. to Gov't Interrogatory 3).

To the extent that this claim is premised on Plaintiffs’ alleged right to foragerand/o
taking of Grazing Permit No. 68250 and/or preference grazing rights, for the reasons discussed
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herein, the Government is entitled to summary judgment as a matter of law. Taethtettext

this claim arises from USFS’ actions denying Plaintiffs’ use of their vestegestock water
rights, within theriparian exclosures of the Sacramento Allotment and the Alamo Pasture, a
genuine issue of fact exists as to whether USFS’s actions constitutec t8ki5/08 Goss Dec.;
8/15/08 Goss Dec. Ex. 1-33.

5. Is DeniedAs To The United States Forest ServicesAlleged Taking Of
Plaintiffs’ Rights To Use Waterin The Pefiasco Exclosure.

The First Amended Complaint includes allegations that the USFS has affeakeagaof
their use of water in the Pefiasco Exclosure. Am. Compl. f3230For purposes of the
Government’s Motion for Summary Judgment, the Government has represented that it does not
dispute that Plaintiffs hold valid water rights on the Sacramento Allofmeciuding the
Peiasco Exclosure.Gov't S.J. Mot. at 8see alsoGov't Opp. And Replyat 6, n.6. The
Government, however, argues that tH&FS District Rangés 2001denial ofPlaintiffs’ request
to pipe water from the Pefascadiosure howeverdid not rise to daking, sincePlaintiffs are
free to pursueother optionso use or receive the benefit of watef the Pefiasco X€losure.
Gov't S.J. Mot. at 15-16citing Gov't Ex. A 11 1718 (4/28/08Martinez Deq).

Plaintiffs, however, havproffereddetailedaffidavits together with numerous supporting
exhibits thatmore thanestablishthatthere is a genuine issue as to whetheldB&S’sactions
with respect to the Pefiasco Exclosamgount to a taking8/15/08GossDec 11 1432; 10/10/08
GossDec. 1 210. Accordingly, as a matter of lathe Government is not entitled to summary
judgmen as to the USFS District Ranger’s acti@iiegedy takingPlaintiffs’ vested rangstock
water rights irthe Peflasco Exclaee.

6. Is DeniedAs To TheUnited States Forest ServicesAlleged Taking Of
Plaintiffs’ Right To UseWater Within Federal Riparian Exclosures

The First Amended Complaint appears to allege that Plaintiffs havegtiteéo move
their water from or within federal lasd Am. Compl. 11 25Q, 32. The Government’'s September
12, 2008 Opposition, howeveargues that the “scope ofaintiffs’ alleged water right$does]
not include . . the right to unilaterally move water from one part of National Forest System
lands to another part.” Gov't Opp. and Reply at 6.

The New Mexico Supreme Courasrecognized that the right to useater may require
water to be movedSeeWalker 11, 162 P.3d at 89¢ecognizingthat “a rightof-way . . . for the
use of a water right is limited to ‘storage or conveyance’ of the water,thatdat least in
theory, fhe WalkerPlaintiffs] have the ght to move their water to their catjle Therefore, an
issue in this cases under what circumstances may the owner of vested water rights in New
Mexico “movetheir waterto their cattle” Id. The court reads Plaintiffs’ “Implied Right of
Access to Water Under New Mexico Law” argument as a compariehé scope of Plaintiffs’
right to “move their water to their cattle.”Pl. Supp. Br. at7-15. The Government’s
counteargument that Plaintiffs’ right to use water does not include “a right to sabgésinging
cattle across public lands to particular water sources” isab@tant to this inquirybutinstead
addresses the riglf-way on federal lands issuéscussed above. Gov't Supp. Br. &tB The
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court is mindfulthat thisis aquestion of state law, btihe answer islependent on the factual
context on which there are significant material facts at isdo@r this reason, the Government is
not enitled to summary judgment onithissue.

B. Plaintiff's CrossMotion For Summary Judgment.
1. Is Granted In-Part, As Plaintiffs Have Established Ownership Of
Certain Vested Range Stock Water Rights Within The Sacramento
Allotment.

The First Amended Complaint alleges that Plaintiffs axatedrights to wateisources
originating or found in the $aamento Allotment andhat tte rights to those sourcewere
“lawfully acquired” by their predecesseirsinterest or by Plaintiffs, when they acquired the
Goss Ranch. Am. Compl. T 1€gealso Am. Compl. Ex. A (listingl35 water sources which
Plaintiffs claim rights). The First Amended Complaint further allethed Plaintiffs’ vested
water rights were acquirédnder rights confirmed by the United States CongressarMining
Act of 1866"'° Am. Compl. T 10. These vestednge stack waterrights wee “further
recognized by the State of New Mexico in N.M. Stat. Ann. 19-3-13.” Am. Compl. 7 10.

The Takings Clause of the Fifth Amendment of the United States Constitéindates
that private property shall not “be taken for public use, without just compensatioB.CONST.
amendV. In Schooner Harbor Ventures, Inc.United States569 F.3d 1359Fed. Cir. 2009)
the United Stateourt of Appeals for the Federal Circhigld that a taking analysis is a two
step inquiry. Id. at 13%2. In thefirst part of the inquirya federal trialcourtis required to
deteminewhether thanterestat issuds alegally protected property rightld. at 132, see also
Nw. La. Fish & Game Pres. United States574 F.3d 13861300 (Fed. Cir. 2009(“ The t&ing
calculus first identifies the private party's property int¢fést The scope oélegally protected
property right, howeveris determined by “@sting rules and understandings and background
principles derived from an independent source, suchstse, federal, or common law
Schooner Harbor Venture569 F.3d at 1362 (internal citations and quotations omitted).

Under New Mexico lawthe right to use water is a property right separate and severable
from a right to land.See Walker 111162 P.3d at 8891. “T he priority of a water right relates

9 The Mining Act of 1866, in relevant part, states:

Whenever, by priority of possession, rights to the usevatler for mining,
agricultural, manufacturing, or other purposes, have vested and accrued, and the
same are recognized and acknowledged by the local customs, laws, and the
decisions of courts, the possessors and owners of such vested rights shall be
maintaned and protected in the same; and the right of way for the construction of
ditches and canals for the purposes herein specified is acknowledged and
confirmed.

43 U.S.C. § 661.
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back from the date of first beneficial use to the date work commenced to bring héout t
beneficial use.” State of New Mexico, ex rel. MartinezParker Townsend Ranch Company
887 P.2d 1254, 12567 (N.M. App. 1993)aff'd on other grounds887 P.2d 1247 (N.M. 1994)
see also Templeton. Pecos Valley Artesian Conservancy Distria82 P.2d 465, 471 (N.M.
1958) (holding that water rights holders are “entitled to the waterhat flowed. . . at the time

of their appropriation.”). To establidegal entittement and provide notice to the public of
assertedownership ofsuch water rights,New Mexico law allows “[a]ny person, firm or
corporation claiming to be an owner of a water right which wasedegtior to[March 19,
1907]" to file a Declaration of Ownership with the Office of the State Enginedi. 8tat. Ann.

§ 721-3. The [eclarationof Ownershipmust state “the beneficial use to which said water has
been applied, the date of first applioatto beneficial use, the continuity thereof, the location of
the source of said water and if such water has been used for irrigation purposgesctimion

of the land upon which such water has been so used and the name of the owner thekreof.”
Once the &clarationof Ownershipis certified and recorded in the Office of the State Engineer,
as a matter of state lawis “prima facie evidence of the truth [@6] contents. Id.

Between 1999 and 200BJaintiffs filed Declaration®f Ownershipwith the Office of the
State Engineer, pursuant to Section1#2 (“Declaration of Ownership of Water Right Perfected
Prior to March 19, 1907;)or certainwater sourcewithin the Sacramento Allotment8/15/08
Goss Decf 4, Ex. 25; 10/10/08 Goss Decly,Ex. 34 To establish legal ownership oghts
to these water sourceBlaintiffs have profferethese Declarations and other evidence listing the
date of first beneficial use for each souréen. Compl. Ex. A;see alsdPlaintiffs’ Memorandum
in Opposition to Defendant’s Motion to Partially Dismiss the Complaint or, Alternatively,
Summary Judgmerix. 7-65, Sacramento Grazing Ass’n, et al.United States04-786L, ECF
No. 12 (Nov. 22, 2004§including affidavits, bills of saleand contractevidencing thewater
rights conveyed with the Goss Ranch).
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The following chartsds forth theriparian exclosures at issue, tledevenwater sources
thereinto which Plaintiffs assert ownership rights under New Mexico law, and the record
citations to Plainffs’ Declaratios of Ownership.

COURT EXHIBIT C

Riparian
Exclosures
Established By The| Water Sources Declaration of Ownership
USFS Within The Therein (Record Citation)
Sacramento
Allotment

Upper Mauldin West Mauldin 8/15/08 Goss Dec. Ex. 25 at 43.

Lower Mauldin Mauldin Springs 8/15/08 Goss Dec. Ex. 25 at 17.

Hubbell Springs 3 Hubble Springs 8/15/08 Goss Dec. Ex. 25 at 75.

Western Riparian | Kingsbury Springs N/A
Bluff Springs
BIUff Sprinas Bluff North Springs| 8/15/08 Goss Dec. Ex. 25 at 28,
pring Bluff Springs West 37, 45, 99.

Charkes Spring

Sacramento Lake | Sacramento Lake 10/10/08 Goss Dec. Ex. 34.

Pefiasco Head

UpperPenasco Waters

8/15/08 Goss Dec. Ex. 25 at 25.

Water Canyon
Spring

Water Canyon 8/15/08 Goss Dec. Ex. 25 at 35.

1 The court was unable to locate a supporting Declaration of OwnersHifinigsbury
Springs in the record.
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The following chartsets forth seven additionalater sources within the Alamo Pasture
not located within aiparian exclosureon the Sacramento Allotmertb which Plaintiffsassert

ownershiprights underNew Mexico law and the record citations to PlainsiffDeclaration of
Ownership:

COURT EXHIBIT D

Alamo Pasture Water Sources Decl(z;r:éigrn doéi%\;\i/(r)lr(]e)rship

Upper Alamo #1 8/15/08 Goss Dec. Ex. 25 at 110Q.
Mud Springs 8/15/08 Goss Dec. Ex. 25 at 113.
Caballero #1 8/15/08 Goss Dec. Ex. 25 at 149.
Caballero #2 8/15/08 Goss Dec. Ex. 25 at 107.
Caballero #3 8/15/08 Goss Dec. Ex. 25 at 125.

Wood Spring #1 8/15/08 Goss Dec. Ex. 25 at 131.

Wood Spring #2 8/15/08 Goss Dec. Ex. 25 at 134.

The Government disputes that Plaintiffs have establisive@rship omusage rights in the
water sources identified I@BOURT ExHiBIT C andCoUuRTEXHIBIT D, because “there has been no
state adjudication of Plaintiffs’ purported water rights.” Gov't S.J. Mot. at 8. The
Government, however, has proffered no evegeoontradicting Plaintiffsprima facieevidence
regardingownership of the water rights at issmer has the Government at any pamtiated
proceedings in Alew Mexico state court challemg Plaintiffs’ Declarationf Ownership.

Thereforethe court has determingdat as a matter oNew Mexico law Plaintiffs have
establishedorima facie ownership ofvested range stock water rights the following water
sourceswithin the Sacramento AllotmenWest Maldin; Mauldin Springs 3 Hubble Springs
Bluff Springs Bluff North Springs Bluff Springs West Charles Spring Sacramentd_ake;
Peflasco Head WateM/ater Canyon SprindJpper Alamo#l; Mud Springs; Caballer#l, #2,
and #3; and Wood Springtl and#2. SeeN.M. Stat Ann. § 721-3; see alsoStake ex rel.

12 This case is factually different from th&alker case, wherein wateiights of the
Mimbres River Stream System and Mimbres Under Ground Water Basin on thesall® of the
Gila National Forest were fully and finally adjeated by New Mexico courtsSee Walker 11|

162 P.3d at 885 n.2 (citingimbres Valley Irrigation Cov. SalopeckD-619-CV-66006326 (6th
Jud. D. Ct. Jan 14, 1993)).
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Martinezv. Lewis 882 P.2d 37, 40 (N.M. App. 1994) (“Section-Z-3 merely provides that the
declarations shall bgrima facieevidence of the truth of their contents.. At most, admission

of such declarations would satisfy Appellants’ burden of going forward; it watldfys
Appellants' burden of proof only if not rebutted by the state.”) (internal quotatiorttedmn
accordAndersorv. Liberty Lobby 477 U.S. 242, 248 (“[Aparty opposing a properly supported
motion for summary judgmembay not rest upon the mere allegations or denials of his pleading,
but . . . must set forth specific facts showing that there is a genuine issue fr (intdrnal
guotations omitted).

2. Is Denied In-Part, BecauseGenuine Issues Of Material Fact Exst As
To Whether Actions Of The United States Forest ServiceHave
Affected A Taking Of Plaintiffs’ Right To Use Their Vested Range
Stock Water RightsWithin The Sacramento Grazing Allotment

The First Amended Complaint alleges that the USFS has taken Plaintiffs’ vesitetd rig
use range stock water watersources within the Sacramento Grazing Allotment. Am. Compl.
11 24A-B, 25A(3), C, Q, 26AB, 27A, 3032; Am. Compl.Ex. A. Plaintiffs’ Cross Motion for
Summary Judgment argudsat the USFS District Rger's May 5, 1998 Amendment to the
198 AOP for the Sacramento Allotment is the act that first prohititeghtiffs from use of
their vested range stock water rightshin the seven exclosures discussed aboveCrBssMot.
and Opp.at 21. Subsequely, Plaintiffs repeatedlyhave requestedJSFSto use theirwater
within these exclosurebutevery requestas been deniedd. at 2233.

Since the court has identified the subject of the aforementioned claim as a legally
protected property right, éhanalysis turns tdwhether that property has been deprived or
abridged sufficiently to qualify agaken” Nw. La. Fish & Game Pres 574 F.3d at 1390
(internal citations omitted). In making this determination, the court must asceftathew the
chaacter of governmental action is a physical or regulatory takihg.

In United Statesv. General Motors Corp 323 U.S. 373 (1945), the United States
Supreme Court observed that “courts have held that the deprivation of . . . [an] owtle[,] ra
than the accretion of a right . . . constitutes a taking. Governmental action short afiaoagafis
title or occupancy has been held, if its effects are so complete as to deproxerntér of all or
most of his interest in the subject matter, to amount ekiad.” Id. at 378. This category of
takings has been characterized by the United States Supreme Coupelasetaking. See
Lorettov. Teleprompter Manhattan CATV Corgh8 U.S. 419426(1982)(“We conclude that a
permanent physical occupation authorized by government is a taking without cegagtiblic
interests that it may servg.

Accordingly, it has long been held by our appellate cthat a physical takingccus if
the Government deniean ownerall accesgo a property interestSee Fosterv. United States
607 F.2d 943, 9480 (Ct. Cl. 1979) (“[T]he Government’s action here [is not] quite the ‘normal’
repeated action which. .physically intrudes upon a plaintiffs property. Rather, the
Government is in rightful possession dfdtland at issue], but is totally denying plaintiffs access
to [the mineral rights on the land] to which [plaintiffs] have a right.”) (m&écitations omitted);
see alsdDrakes Bay Land Cov. United States424 F.2d 574, 5887 (Ct. Cl. 1970) folding
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that plaintiff's fee interest in lanavas taken where thedBernment’s actions denigdaintiff all
access to and use of théand). Therefore, “a physical takings analysis is appropriate where
there is direct government appropriation or physical invasion of private prdp&agitas Mun.
Water Dist, 556 F.3d at 1332 (internal quotation omitted).

On the other hand, “regulatory restrictions on the use of promErtyiot constitute
physical takings.” Seiberv. United States364 F.3d 1356, 1366 (Fed. Cir. 200d¢yt. denied
543 U.S. 873 (2004) (internal citations omitted). In a regulatory taking, theddlotd a federal
trial court must considare“the economic impact of the regulation thre claimant, the extent to
which the regulation intégres with reasonable investmdiaicked expectations, and the
character of the government actionPenn Central Transportatioo.v. New York 438 U.S.
104, 12425 (1978)(“[The United States Supreme Court] has dismisssdngs’ challenges on
the ground that, while the challenged government action caused economic harm, it did not
interfere with interests that were sufficiently bound up with the reasongpéetations of the
claimant to constitute ‘property’ for Fifth Amendment purpoges.”

In this case, inaddition to being denied use of theasted waterightsto water sources
within theriparian exclosuresf the Sacramento Allotment, listed@oURT ExHIBIT C, Plaintiffs
also contendthat sincethe issuance of the July 28, 2004 Record of Degjdioeyhave been
prohibitedfrom using theirvested waterights to water sources located the Alamo Pasture
listed inCoURT ExHIBIT D. Pl. Cross Motand Oppat 2%29. Although the USF$asallowed
Plaintiffs limited use of these sourcebetween NMvember 1 and January 3f each grazing
seasonPlaintiffs have been denieitheir waterwhenit is most abundanafter the spring runoff.
Id. To date, his prohibitionremains in effect.ld. Moreover,Plaintiffs expectthat they will
never be grantegdermissiorby the USFSo useor transfettheir vestedangestockwater out of
the AlamoPasture because it would haven adverse effect on thebitats of theSacramento
Mountains histleand the Sacramento Mountains Prickly Pgppuyich arelocated inthe Alamo
and Cabellero Canyons of the Sacramento Grazing Allotment aa@dgrotected bythe
Endangered Species Adi6 U.S.C. § 153%t seq PI. Cross Mot. and Oppt 25-28.

The court has determined that titrst Amended Complaint in this case agésboth
physical and regulatory taking claim#&m. Compl. 1 3134. The Government and Plaintiffs
however,have proffered affidavits that place material facts at issue regardimglévant facts
to bothtypes oftakings claims Acknowledging thalNew Mexico law treats water rights as real
property, our appellate court has held thatphysical taking is found where the government
“physically appropriged [or] denied meaningful access[Plaintiffs’] water rights. Washoe
Countyv. United States319F.3d 1320, 1326Fed. Cir. 2003)see alsdCasitas MunDistrict,

543 F.3d at 1296 (holding that the Government’s diversion of water to protect an endangered
species should be analyzed as a physical takiierefore, as to Plaintiffs’ physical takings
claims with respect to water sources within the exclosure to the Sacramento Allatderther

water sources in the Alamo Pastugenuine issues of fact exist as to whether the Us#ttited

the amount of water accessible [Blaintiffs or] denied all maningful access to their water
rightd.]” Washoe Counfy319 F.3d at 1327compareGov’t S.J.Mot at 16 (USFS “has not
denied Plaintiffs all meaningful access to water within the Pefiasco exgldsoausdPlaintiffs

may graze their cattle up to the eosalire fencing and are free to pursue alternative methods of
wateringtheir cattle that theJSFSDistrict Rangemay allow)(citing 4/28/08 Martinez Decf
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15)"2 with 8/15/08 Goss Dec. {1 10-32 (rebutting the 4/28/08 Martinez Declaration and providing
suppoting exhibitg.

Plaintiffs’ regulatory takings claims are premised on two actions of tli&StUtie May 5,
1998 Amendment to the 1998 AOP for the Sacramento Allotment and the July 28, 2004 Record
Decision. To date, neither party has proffered any evidence regardiegahemic impact of
these regulatory actions on Plaintiffs and/or the Goss RaBee Penn Central Transpt38
U.S. at 12425. Likewise, neither party has proffered evidence regarding whether andehe e
to which these regulatory agtis have impactethe reasonable investmeddcked expectations
of Plaintiffs and the Goss Ranchd. Nor has either party proffered direct evidence about the
character of USFS'’s regulatory actions on Plaintiffs and/or the Goss RéhchAccordingly,
neither party is entitled to summary judgment.

For these reasons, the court has determined that neither party is entitled toysummar
judgment with respect tihe physicabnd regulatoryaking claims alleged in the First Amended
Complaintat 1§ 3632, with respect to Plaintiffs’ vested range stogfter rights within the
riparian exclosuresn the Sacramento Allotmenéndin the Alamo Pasture Likewise, neither
party is entitled to summary judgment with respect to the regulatory takingseligged in he
First Amended Complaint at 1 30, @&gjarding the same

VI. CONCLUSION.

For the reasons discussed hergie,Government’s April 29, 2008 Motion For Summary
Judgments grantedin-partand deniedn-partandPlaintiffs’ August 15, 2008 Cross Motidfor
Summary Judgment is grantedpart and deniedi-part.

The court will convene a telephone conference on December 1, 2G1Ipm ESTto
discuss whether the court should issue an Order to Show Cause why Plaintiff should not
voluntarily dismiss a#igations regarding rights to water sources not located in the exclosures
the Sacramento Allotmenasset forth inCoOurRTEXHIBIT C, or the Alamo Pasture, as set forth in
CourTEXHIBIT D. In addition, the parties should be prepared to proffer a progcbedule to
address any remaining fact and expert discqvangl set a date for a trigdnd any prdrial
briefing required.

IT IS SO ORDERED.
s/Susan G. Braden

SUSAN G. BRADEN
Judge

13 The 4/28/08 Martinez Dec. at 1 15 does not support this statement, as he testified as
suggesting one option, agreed to consider another option, and stated: “As far as lans@#Aar
did not pursue any of these options.” 4/28/08 Martinez Dec. at  15.
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