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Breach of Contract;

Department of Energy Organization Act,
Pub. L. No. 991 (1977);

Implied Covenant of Good Faith and Fair
Dealing;

National Defense Authorization Act for
Fiscal Year 1996, Pub. L. No. 104-106
(1996);

Naval Petroleum Reserves Production Act
of 1976, Pub. L. No. 94-258 (1976);

Privileged Documents;

Reliance Damages;

Sanctions for “Bad FaithConduct During
Discovery;

Pub. L. No. 105261 (1998);

RESTATEMENT (SECOND) OF CONTRACTS
88 344b) (Purposes of Remedies), 349
(Reliance Damages), 3gMitigation).
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Donald B. Ayer, Lawrence D. Rosenberg Jones Day, Washington, D.C., CounselR&intiff.
Jeanne E. DavidsonDirector, Comme*rgial Litigation BranchCivil Division, United States
Department of Justic&yashington, D.C., Carrie A. Dunsmore, Civil Division, United States
Department of Justice, Washington, D.C., Counsel for Deféndan

Ada L. Mitrani, Of Counsel, Office of the General Counsel, Department of Energy,
Washington, D.C.

MEMORANDUM OPINION AND ORDER

This case arises from a commercial dispute between Chevron U.S.A., Inc. (“Chevron
and the Department of Energy (“DOE”) about the finalization of their respeetjuity interests

" OnMay 1, 2013, the court forwarded a sealed copy of this Memorandum Opinion and
Final Order to the parties to suggest deletions of any confidential informatiom aadet any
editorial errors requiring correction. The court has incorporated many of the parties’
suggestions.

" Because albf the prior Department of Justickeadtrial counsel of recoréh this case

wereno longer employed by tHeovernmenbn October 5, 2012, when oral argumenas held
Ms. Davidson assumed that responsibility.
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in oil and gas deposits, located in the Elk Hills Reserve of Califonrgdh approximately $37.3
billion. To accomplish equity finalization, Congress enacted a law that requEd®finalize
equity by an “indepena petroleum engineer” that was “mutually acceptable” to Chearah
DOE. SeeNational Defense Authorization Act for Fiscal Year 1996, Pub. L. No-10®4 §
3412 (a), (b), 110 Stat. 186, 632 (“the 1996 NDA Act”). Accordingly, o July 8, 1996, DOE
entered into a contract with an Equity IndependRettoleumEngineer (“Equity IPE”).On May

19, 1997, DOE entered into an Equity Process Agreement with Chevron. The purposenbf both
theseagreements was to ensufet despitepastdisputes abouhow equityfinalization was
conducted, in the futur¢heprocessvould be impartial, unbiased, and transpardrtatdid not
happen.

The court has determined that DOE repeatedly and materially violatétagh&9, 1997
Equity Process Agreemewith Chevron In addition, DOE repeatedly and materially violased
separatduly 8, 1996 ontractwith the Equity IPE, to which Chevron was the direct and intended
third partybeneficiary As aresult DOE is liable to Chevron fodamagesn an amount to be
determined

To facilitate a review of this Memorandum Opinion and Order, the court has provided the
following outline:

l. STATUTES GOVERNING THE ELK HILLS RESERV E AND GOVERNMENT
AGREEMENTS TO FINALIZE EQUITY .

A. The 1944Department Of The Navy’sUnit Plan Contract.

B. In 1977, The Department Of Energy AssumedThe Obligations Of The 1944
Unified Plan Contract And Initial Equity Finalization Efforts Commenced.

C. On February 10, 1996, Congress Enacted The National Defense
Authorization Act, Mandating Equity Finalization.

D. On July 8, 1996 The Department Of Energy Entered Into AContract With
An Equity Independent Petroleum Engireer To Finalize Equity.

E. On October 11, 1996, The Department Of Energy Appointed An
Independent Legal Advisor To Provide Legal Advice To The Independent
Petroleum Engineet

F. The May 19, 199Decoupling And Final Equity ProcessAgreements.
1. The Decoupling Agreement.
2. The Equity Process Agreement.

G. The February 5, 1998Agreement ToTerminate The 1944 Unit Plan
Contract.

Il. ZONE BY ZONE ANALYSIS OF EQUITY FINALIZATION



The Carneros Zone.

The IndependentPetroleum Engineer’s Provisional Recommendation.
The IndependentPetroleum Engineer’s Final Recommendation.

The Assistant Secretary For Fossil Energy’s Preliminary Decision.
The Assistant Secretary For Fossil Energy’s Final Decision.

The Appeal To The Department Of Energy’s Office Of Hearing And
Appeals

The Dry GasZone.

1.
2.
3.
4.

The IndependentPetroleum Engineer’s Provisional Recommendation.
The IndependentPetroleum Engineer’s Final Recommendation.
The Assistant Secretary For Fossil Energy’s Preliminary Decision.

The Assistant Secretary For Fossil Energy’s Final Decision.

The Stevens Zone.

1.

9.

The Equity Independent Petroleum Engineer’s Provisional
Recommendation.

The Assistant SecretaryFor Fossil Energy’s Decision Regarding The
Data Cutoff Date.

The Equity Independent Petroleum Engineer’s Final
Recommendation.

The “Secret Report.”
The Assistant Secretary For Fossil Energy’s Preliminary Decision.
The Assistant Secretary For Fossil Energy’s Final Decision

The Department Of Energy’s Office Of Hearings And Appeals
Remand Decision.

The Assistant Secretary For Foss Energy’s Preliminary Remand
Decision

The Assistant Secretary For Fossil Energy’s Final Remand Decision

The Shallow Oil Zone.



V.

V.

1. The Independent Petroleum Engineer’s Provisional Recommendation.

2. The Shallow Oil ZoneEquity Was Never Finalized.

PROCEDURAL HISTORY.

JURISDICTION.
A. Pre-Trial Decisions Regarding Jurisdiction.
B. The Effect Of The United States Court Of Appeals For The Federal Circuit's
Post Trial Decision InRick’s Mushroom Service
1. The Government’s Argument
2. The Plaintiff’'s Response
3. The Court’s Resolution.
C. Other Jurisdictional Issues Raised In The Government’'s May 14, 2010 Post-
Trial Brief.
1. Jurisdictional Arguments That Are Not At Issue Or Are Irrelevant In
This Case.
2. Whether The United StatesCourt Of Federal Claims Has Jurisdiction
To Adjudicate Plaintiff’'s Claims That The Department Of Energy
Breached The EquitylndependentPetroleum Engineer Protocol.
a. The Plaintiff’'s Argument.
b. The Government’'sResponse
C. The Court’s Resolution.
I. The Equity Independent Petroleum Engineer Protocol
Was Not A Contract Between Plaintiff And The
Department Of Energy.
il. The Equity Independent Petroleum Engineer Protocol
Was Not Incorporated Into The Equity Process
Agreement As To The Carneros, Dry Gas, And Stevens
Zones.
iii. Plaintiff Was A Third Party Beneficiary Of The July 8,
1996 Contract Between The Department Of Energy
And The Equity Independent Petroleum Engineer.
DISCUSSION.



Whether The Secretary Of The Department Of Energy Had Authority To
Prohibit Staff Attorneys From Having Ex ParteCommunications With The
Asgstant Secretary For Fossil Energy.

1. The Government’s Argument.
2. The Plaintiff’'s Response.
3. The Court’s Resolution.

Whether Department Of Energy Attorneys Who Served As Advocates In The
Equity Finalization Process Were Subject To Thé&x ParteProhibitions Of
The Equity Process Agreement.

1. The Plaintiff’'s Argument.
2. The Government’'sResponse
3. The Court’'s Resolution.

Whether Ex ParteCommunications Between Department Of Energystaff
Attorneys And The Assistant Secretary Of Fossil Energy, In Fact, Were A
Breach Of The Equity Process Agreement.

1. The Plaintiff’'s Argument.

2. The Government’'sResponse
3. The Court’s Resolution.
a. Specific Government Defenses Are Denied.

b. The Equity Process Agreement Was Repeatedly And
Materially Breached By The Department Of Energy.

Whether The Department Of EnergyBreached The July 8, 1996Contract
With The Independent Petroleum Engineer, To Which Plaintiff Was A Third
Party Beneficiary.

1. The Plaintiff’'s Argument.

2. The Government’'sResponse

3. The Court’s Resolution.

Damages.

1. Whether Plaintiff Is Entitled To Recover Reliance Damages.



a. The Plaintiff's Argument.

b. The Government’sResponse
C. The Court’s Resolution.
F. Sanctions For The Government’s “Bad Faith”Conduct During Discovery.

VI. CONCLUSION.

STATUTES GOVERNING THE ELK HILLS RESERVE AND GOVERNMENT
AGREEMENTS TO FINALIZE EQUITY .*

! The relevant bekground facts set forth herein were derived from: a liability trial held in
Washington, D.C. from October 13, 2009oughOctober 26, 200&ndin Dallas, Texaspn
December 3, 200¢'TR at 1-2980”") anda subsequentamageshearingheld in Washington,
D.C., from May 31, 2011 through June 3, 2011 T® at1-1250"). Thefindings offact made
herein, pursuant to RCFC 52(aupplant thosaliscussed inChevron U.S.A., Ina. United
States 71 Fed. CIl. 236, 2393 (2006) (denying motions to dismisand Chevron U.S.A,,
Inc.v. United States80 Fed. CIl. 340, 3429 (2008)(requiring document productign¥ince
these interim rulings necessarilied on allegations in Chevron’s August 20, 2@®mplaint
prior to discovery and trial.

At the liability tral, the following witnesses testified order of appearance: Norman D.
Stone, Chevron’s Manager for the Elk Hills Equity Redeterminafléh &t 142671); Cynthia
Ann Giumarra, former Assistant General Counsel for Chevron USA, WesterneBsidJnit
(1992Jan. 1999)TR at672-883); Michael A. Stay, Chevron Program Director for Elk Hills and
Chevron representative on the Owner Issues Group (SummeiJa@92998) TR at884-929);
Gary Henderson, Senior Counsel, Chevron Global Gas (July-@2@8ént) (TR a®51-81);
Kenneth Roberts, former Independent Legal Advisor (by videptegrescribed at TR &83-98
and 8/15/07 Depositign Professor Marshall. Breger, Columbus School of Law, Catholic
University (TR at101150); Professor Geoffrey C. Hazard, Jr., Distinguished Professor of Law,
Hastings College of LawTrustee,University of California Professor of Law, University of
Pennsylvaniaand Director Emeritus, American Law InstituieR( at105396); James Gruber, a
DOE Engineer (who worked on equity determination at EIk Hills Spring -22@@D) (by
videotape,transcribed at TR al098-1146 and 7/9/09 Dep); Dr. Gary V. Latham, DOE
Geophysicistwho worked on equity finalization 198009 (by videotapetranscribed at TR at
1149-1262 and 4/20/09 Dep); Frartis J. “Butch” Gangle, Chairman of DOE’s Equity
Finalization Tean("DOE EFT”) (19962010) TR at12711455); Gena Cadieux, DOE Deputy
Assistant General Counsel for Procurement and Financial Assistance (btapglaanscribed
at TR at 1456-1563 and 6/16/2009, 6/24/2009, and 9/24/200@p); Louis Capitanio, DOE
Program Manager for Oil and Gas and technical advisor to the Assistant Sefoetaossil
Energy (1987-1995)(by videotape transcribed affR at 1568-98 and 6/2609 Dep); Robert
Kripowicz, Acting DOE Assistant Secretary for Fossil Energy (Aug. 21, 1998-Apr. 29, 1899 a
Sept. 8, 2000Feb. 5, 2002) TR at 1606-1869; Jeffrey Jarrett, DOE Assistant Secretary for
Fossil Energy (Jan. 3, 2008ar. 24, 2007) (TR at 1879904, 191470); Mary Egger DOE
Deputy General Counsel for Technology Transfer and ProcuremBnai{(19792250, 2274



2519); Eric Fygi, DOE Deputy General CounséR(at 252889); Patricia Fry Godley, DOE
Assistant Secretary for Fossil Energy (July 26, 199 31, 1998) TR at26042703); Gregory
Thorpe,O’'Melveny & Meyers,DOE Equity Finalization Team’s outside counsel (by videgtape
transcribed aTR at2704-4Q and5/14/09 and 5/15/0®ep.); Lee Lberman Otis, DOE General
Counsel (March 200March 2005) TR at274363); Fredew D. Sewell, former Chairman and
CEO, Netherland, Sewell & Associates (198107) TR at 27732809); Phillip Scott Frost,
Senior VP and CFO, Netherland, Sewell & Associates (f®8dent) (TR a28092913); and
Richard Krenek, Petroleum Engineer, NethatlaBewell & Associates (TR &914-2977 and
4/30/07 and 5/14/0Bep)).

At the damages hearinghe following witnesses testified, in order of appearance:
Cynthia Ann Giumarra, former Assistant General Counsel for Chevron USstevlieBusiness
Unit (1992Jan. 1999)(DTR at 92-203); Michael A. Stay, Chevron Program Director for Elk
Hills and Chevron representative on the Owner Issues Group (Summeddr@9IP98]DTR at
204285); Dr. Ganesh ThakuVice President, Chevron Energy Technology Company and
Chevron Fellowand former Manager of Reservoir Simulation Division, Chevron Petroleum
Technology Company (IR at 296-330); Kimberly Anne Melton, Finance Team Leader at
Chevron’s San Joaquin Valley Baosss Unit (OR at 344-463); Francis J. “Butch” Gangle,
Chairman ofDOE's EFT (19962010) (DIR at 465-74); Bernard A. Siwicki, DOE Program
Analyst (DTR at 47691); Norman D. Stone Chevron’s Manager for the Elk Hills Equity
Redeterminatio(DTR at 492-698) Dr. Richard Strickland, President, The Strickland Group,
Inc. (DTR at701-710, 71736, 73965); Kenneth R. Metcalfe, President, Kenrich GroupRlat
766862, 121547); Patricia FryGodley DOE’s Assistant Secretary for Fossil Enefdyly 26,
1994July 31, 1998) (DTR at 864917); Alan A. Burzlaff,initially employed by Systems
Technology Associates, hired to advise the ASFE about the Shallow Oil Zone and late
employed byMHA Petroleum ConsultantsLC, hired to advise the DOE’'s EDTR at918-
1053); Leha Lencioni, Vice President and Chief of Petroleum Engineering, Gustavson
Associates (DR at 106195); Terry J. Musika, Managing Director, Invotex TR at 1096-
1215).

In addition, the court admitted into evidence Joint Exhibits (“3JE911"), and the
following additional depositions, designated by the parties, and listed by théncalphabetical
order: Mr. Burzlaff (*5/19/09 Burzlaff Dep.” and “5/20/09 Burzlaff Dep.”); Steven Drake,
Netherland Sewell & Associates (1992606) (“4/4/07 Drake Dep.”); Charles Kauffman, Deputy
Director of the Navy Petroleum Reserve in California (“5/18@&iffman Dep.”); Beth Ann
Kelly, DOE Office of the General Counsel (“7/14/8@lly Dep.”); Robert R. Nordhaus, former
DOE General Counsel (199%) (“7/17/09 Nordhaus Dep.”); Owen Olpin, O'Melveny &
Myers DOE Equity Finalization Team’s outside coun$&/13/09 Olpin Dep.”); Edward S.
Renwick, former Independent Legal Advisor (“8/16R&nwick Dep.”); Mr. Roberts (“8/15/07
Roberts Dep.”); Kenneth L. Schuessler, MHA Petroldbomsultants LLC, hired to work with
DOE’s EFT (“7/8/09 Schuessler Dep.”); Carl Michael SmitbOE’s AssistantSecretaryfor
Fossil Energy (Feb. 5, 200Beb. 29, R04) (“4/23/09 Smith Dep.”);and Arnold O. “Arney”
Smits, DOE Petroleum Engineer who worked equity finalization(1987present)(“6/25/09
Smits Dep.”)



A. The 1944Department Of The Navy’s Unit Plan Contract.

Chevronis a publiclytraded corporation organized under Delaware law. Ch&vron
predecessor, Standard Oil Compah$tandard Ofl), andthe United State®ntered into a June
19, 1944 Unit Plan Contract (“the UPC”) governing the joint operation and production of Naval
Petroleum Reserve No. thé“Elk Hills Reserve). JE 1 see also United StatesStandard Oil
Co, 545 F.2d 624, 6288 (9th Cir. 1976) (discussing the history of the Elk Hills Reserve and
the origins and purpose of thi?C). Underthe UPC, Standard Oil and thinited States, acting
through the Secretary of the Navy (“Navyagreed to operate tligdk Hills Reserve as anit and
allocate productiorosts,based orthe partiesownershipinterests in the underlyingjl andgas
JE1

To accomplishthis objective, theUPC divided the Elk Hills Reserve into three
commercially productive zonésthe Dry Gas Zonethe ShallowOil Zone and the Stevens
Zone. JE 18 2(c) at 7. The UPC also assigned the following ownership interests in the
“commercially productive zones:”

Dry Gas Zone Navy 77.0492%
Standard Oil 22.9508%

Shallow Oil Zone Navy 63.9301%
Standard Oil 36.0699%

Stevens Zone Navy 65.4517%
Standard Oil 34.5483%

JE1§2(d)at 7

Little was knownat that timeabout the geologyf these zoneshecausevery few
producing wells had been drilled'R at165-66 (Stone) For this reason, tHgPC provided that
the interests of Standard Oil and the Navy would be subjeevision at the request of either
party,by a jointly appointed Engineering Committe#e 18 2(f) at -8. TheUPCalso provided
for a dispute resolution proceduie the eveh the Engineering Committee was unable
unanimouslyto agree on any revision to the initial ownership interekE 18 9(b)at 19 In
addition either party could requeah opinion by an“independent petroleum engingdfIPE”)
that would be submitted to the Secretary of the Navy, whose “decision in each such instance

% The term tommercially productive zones” was defined in the UP¢[glsologic strata
beneath the surface of the earth which . . . are capable of producing oil or gas m payin
quantities’ JE 1 § 2(a)(2) at 5.

3 On May 1, 1957, the equity in the Shallow Oil Zone was revised to the Navy having a
70.0119% interest and Chevron having a 29.9881% interest. JE 21 at P-04160.

* These ownership interests were based on November 20, 1942 estimates of the
proportionate ownership of total hydrocarbons for each,Zmmne‘may be revised as hereinafter
provided and when so revised shall be retroactive to November 20, 1942.” JE h&62(b)



shall be final and shall be binding upon [the] Navy and Standard.” JE 1 8t%®) Although
equity redeterminations were delegated to the Navy, the di@@ot addessthe process for
postiermination adjustments.JE 18 11(b) at 20 (stating only that [t]jermination shall be
followed by an adjustment of all such rights and obligations, including the rights anatiolnkg
growing out of the costs incurred, under the contract, on a fair and equitable. basis”)

In 1976, Congress determined that the Navy no longer ndedadintain a petroleum
reserve for a national emergencgeeNaval Petroleum Reserves Production Act of 1976, Pub.
L. No. 94258, 90 Stat. 303 (19).6see alsdH.R.CoNF. REP. NO. 94942, at 15 (1976)eprinted
in 1976 U.S.C.C.A.N. 516, 517Under the compromise, petroleum at the reserves is to be
produced at the maximum efficient rate for a period of six years, with posgifr an indefirte
number of extensions fo@a] period of three years each under specified circumstédnces.
Accordingly, on May 25, 1976, the Navy and Standard Oil executed an amendmentRChe
removing anyreferene to the need for a petroleum reseramd substituting language
emphasizing the new national policy to encourage economic productivity.

B. In 1977, The Department Of Energy Assumed The Obligations Of The 1944
Unified Plan Contract And Initial Equity Finalization Efforts Commenced.

In 1977, pursuant teection 307 of the Department of Energy Organization Act, Pub. L.
No. 9591, 91 Stat. 565 (1977) (codified at 42 U.S§8.7101-735f Congresdransferredhe
Navys interestsand management dhe Elk Hills Reserveéto DOE, including the Navy's
obligatiors under the UPC.

Sometime in December 7, 1994, DOE and Chebexgman effortso finalize equity in the
Shallow Oil Zone, utilizing an IPE, as required by sea®ff) and 9 of the Unit Plan Contract.
JE 21 at F04144. On November 8, 199%he IPE issied a report to the ASFE recommending
that DOE be awarded an equity interest of 65.78% in the Shallow Oil Zone and Chevron a
34.22% equity interest. JE 2 P-04145 The IPE’s recommendation afforded Chevron an
additional 4percentage points aequity interestover the most recent equity allocaticem
increasevorth $340million. JE 21 at P-04160; JE 1225 aff® at173-74 (Giumarra).

The ASFE, however, “was troubled by the extremely summary natureeoflRi
Report], and was not convinced that there was sufficient support for the accitadyndings.”
JE 1536 1{0/2/09 ASFE Godley Decl.) T 21 at 8. Therefore, the ASFE requested that DOE’s
headquarters staff obtain supporting documentation for the IPE’s Report, buE tresifted. JE
1536 (10/2/09ASFE Godley Decl.) 1 21 at 8. In response,AB&E decided taetain Systems
Technology Associates to advise the ASH6ut this situation. TR at1037 (Burzlaff) (“[We
were asked] to evaluate what [the IPE] had done in his report and understand amdtexpla
[DOE] how he had arrived at his conclusions, and in our analysis of his report, we pointed out to
them his impermissible. . methodology that he had used.’Ih the face of the IPE’s reluctance
to share backip documentationapparedy the ASFE authorized the seizure tfe IPE’s
computer. OR at1045 (Burzlaff) (“DOE did come and confiscdtiee IPE’s]computer.”). The

51In 1976, a fourth zone was identified and included in the Elk Hills Reserve, known as
the Carneros Zone. JEa®2



record does not evidence who reviewed the seized computer data, but the ASFE tlgeto turne
headquarters staff t@prepare the technical analysis for the ASFE’s preliminary decision
regarding the Shallow Oil Zone. TR at911-12 (ASFE Godley) (“Q. But your recollection isn’t
that you personally drafted the technical analysis in your preliminaryigecis it? A. Nothat
would have been Gary Latham and Arnie [Smits] and Lou Capitanio.”). The ASFE,
however, appeadto have been unaware that the DOE’s EFT also was involved in drafting the
ASFE’s preliminary decision. DR at910 (ASFE Godley) (“I'm net-don’t know that | would
have been aware [that Mr. Gangle and Mr. Burzlaff had provided technical inputheto
decision] because my headquarters staff were the ones whose decisim sorry, whose
advice and advisory information | relied on."dn December 201996, the ASFE sent a draft of
the preliminary decisionf the Shallow Oil Zon¢o anoutside consultant to review the technical
analysis. JE 158.

C. On February 10, 1996, Congress Enacted The National Defense
Authorization Act, Mandating Equity Finalization.

On February 101996 Congresenacted thd996 NDA Act (JE 2) requiring DOE no
more than eight months after the effective date of the legislat@nby October 10, 1996to
“finalize [the ownerd equity interests in the Elk Hills Reserve after obtaining the
recommendation of atindependent petroleum enginedhiat was “mutually acceptable JE 2
at CMEOO02 00460. DOE alsowas required teell allinteress in the Elk Hills Reserve no later
thantwo years after the effective daté the legislation,i.e., by February 10, 1998.JE 2 at
CMEO002 0049-50. The 1996 NDA Act also provided:If, on the effective date, there is an
ongoing equity redetermination dispute between the equity owners under SectiohtBéinit
plan contract, the dispute shall be resolved in the manner provided in the unit plan contract
within eight months after the effective date. The resolution shall be considgeaédof all
purposes under this sectionJE 2at CME002 00450.

D. On July 8, 1996 The Department Of Energy Entered Into AContract With
An Equity Independent Petroleum EngineerTo Finalize Equity.

After the 1996 NDA Act became effectiveDOE and ChevromppointedEFTs JE 31
C.2 at 2;TR at202123 (Egge). DOE and Chevroalso established an Owners Issues Group,
through which they negotiatedprocess fointeracting withthe IPE. JE33 at 1. After initially
objecting to hamg the Owners Issue Groupintly meetwith the IPE because of confidentiality
concerns, Chevron ultimatefgreedo participate JE 40 at CGC002 000@B. At a May 10,
1996 meeting of this groupDOE suggested thdfb]Joth owners interact with thEE in a fully
open environmenfand thata]ll equity information presented to the IPE will be distributed to
both owners JE 40 at CGC002 000d®/. But, the May 10, 1996 meetirdjd not resolve how
the IPE would function requiringthe partiedo continue negotians, so thaDOE proposedhat
“all oral and written materials, submitted to the IPE (excluding contrachafion and
administration communications) will also be transmitted concurrently to the @thvear. This
will ensure complete transparency and integritthe process factors which are critical to both
our organizations as we complete the sales process.” JE 48latagldition, DOE accepted
Chevron’ssuggestion that Netherland, Sewell & Associates, Inc. be appointed to sehe as
Equity IPE. JE 48 at 1.
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On June 171996, theSecretary of DOEssued Delegation Order No. 02088 pursuant
to a September 29, 199%xecutive Order 12929 and section 642 of the Department of Energy
Organization Actthatvested “all duties and responsibilities” of tBecretary of DORIncer the
UPC and “all functions” under the portion of th896 NDA Act concerning Elk Hillsin the
ASFE JE 1462 at 1. ThB®elegation Orderincludeda “limitation” provision, stating,‘In
exercising the authority delegated by this Order, or as redelggateghnt thereto, the delegate
shall be governed by the rules and regulations of the Department of Enerdne gadicies and
procedures prescribed by the Secretary and the Secretary’s delegates.” JE21462 a

At aJune 26, 1996 meetinPOE’s General Counsatformed Chevron“We would like
to decide on a procedure that both parties are comfortable withfD®&] is prepared to go
forward without Chevron’s agreeméntJE 54 at 2.0n July 2, 1996DOE sent Chevron a draft
of an Administrative Qder for “review and commerit. JE 58 at 1(requesting é&xpedited
review. . . as we hope to promulgate the order in conjunction with the executiba [&quity
IPE’s] contract!). Some of Chevron’sproposedchanges were incorporated anthe final
version of this Administrative Order Compare e.g, JE 60at 4 (July 3, 1996 draft of
Administrative Order)with JE 31 C.12 (final Administrative Order)

OnJuly 8, 1996, the ASFE issued Administrative Order NeOB®6“Protocol on Naval
Petroleum Reserve Numbered 1 Equity Finalization Implementation PrdtessEquity IPE
Protocol”), by which Chevron and DCdfjreed td'present their respective final equity positions
to the mutually acceptable independent petroleum engineeto beretained by the Secretary
[of DOE] to provide final equity recommendations in the Dry Gas Zone, Carneros Zone, and the
Stevens Zoné. JE 39 B.3 see alsalE 2at CME002 0045@authorizing theSecretary of DOE
to retain anlPE).® The Equity IPE Probcol reflectedthat, “Chevron has been provided an
opportunity to comment on this Protocol and its comments have been considered by DOE.
Chevron has informed DOE that the . Protocol is acceptable.” JE 3 Y6BTR at 705
(Giumarra)(Chevron considered the Equity IPE Protocol as binding on Chevron and DOE).

Specifically, he Equity IPEProtocolprohibited Chevron and DOE from havieg parte
communications witlthe Equity IPE. JE 3 C.5 (“There will be no written or oral equity
related communication omeeting with the Equity IPE (this term excludes contract
administration communications or meetings) by an owner (including its agehtsoatractors)
without the participation or opportunity to participate by the other oWnele 39 C.9 (“All
equity-related meetings with the Equity IPE, including the presentation by the owntrsirof
respective equity positions for each zone, will be sessions at which both ownansitad to
attend (this excludes contract administration meetihgs may be requad by DOE)}); JE 31
C.21 (“In the event a disagreement arises regarding the equity finahzatiplementation

® The July 8, 1996 Equity IPE Protocol did not apply to the Shallow Oil Zone, because
equity redetermination for that zone was under atathe time the Administrative Order N0.-96
Olissued TR at768 (Giumarra) (“The protocols were in effect for the other zones, but not for
[the Shallow Oil Zone], as | recall, because [the Shallow Oil Zone] waadginender way in a
redetermination process when the protocols were negotiated.”).
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process or this Protocol . . . the matter shall be referred to the [ASFE] (or esgsign
resolution. Prior to resolution, the [ASFE] will consult with Chevron.”).

On that same datei.e., July 8, 1996, DOEentered into a separate contract with
Netherland, Sewell & Associates, Inc. to serve a€tipaty IPEunder the terms specified in the
Equity IPE Protocol, that was incorporated by refeeerE 1372at CBL0O03 00489 stating that
the Equity IPE Protocol was “Attachment 2 to Part Ill, Section J, of #896] contract”),
CBL003 00533 (requiringthat the Equity IPE’'s“work and recommendations should be
independent and impartial, and not concerned with the financial impact the recoriomsnda
may have on the owners”).

E. On October 11, 1996, The Department Of Energy Appointed An
Independent Legal Advisor To Provide Legal Advice To The Independent
Petroleum Engineer.

After the July 8, 1996 contract with the Equity IPE wesecuted a disputearose
between the parties and the Equity |RiecauseMs. Egger took the position thahe was
authorized to providéne Equity IPE with legal advicabout equity finalization JE 94 (828/96
Eggermemo tothe Equity IPE) Chevronobjectedandaskedthe Equity IPEto suspend work
JE 101 at 3. To resolve this dispute, on October 11, 1986 ASFE issueda supplement to
DOE Administrative Order No. 961 with an Independent Legal Adsor Rotocol (“ILA
Protocol”, JE 4 § C3. The ILA ProtocolauthorizedDOE to hire anindependent Legal
Advisor (“ILA”) acceptable to both partiego “will be consulted only in the event the owners
cannot reach agreement after consultation with the [ILA] on a given legal iasd provide the
Equity IPE withlegaladvice JE 4 1 C.3. The ILAvascharged withresolvinglegal disputes
raised by the pées but if the ILA could notdo so,the ILA was authorizedto provide the
Equity IPEwith legal advicethatwould bedeemedasbindingon the Equity IPE. JE 4 § C.3
TR at 73132 (Giumarra) (“[T]he legal issue wouldn't become ripe unless|[Huglity] IPE
said. . .| need some guidance on this, | need to know how that contract is to be interpreted so |
can do my technical work.”).

F. The May 19, 199Decoupling And Final Equity ProcessAgreements.

The equity finalization process took longer tliae partieexpected.JE 307 at F04005;
TR at762 (Giumarra) TR at909-10(Stay) This requiredhe July 8, 1996Equity IPEProtocol
be amended on January 21, 1997. JE Nevertheless, Congressquiredthat DOE sell its
interest in the Elk Hilllkeserveno later than February 10, 1998 2 at CME002 00449-50ro
meet this deadlinghe parties discussédecoupling”the “equity finalization procesdsrom the
sale ofDOE’s interest in the EIk Hills Reserve TR at909-10(Stay) JE 1533 9§ 461(0/19/2009
Egger Decl.) As a practical matter, this led tonagotiated process for finalizing equityR at
749 (Giumarra) (“We started negotiations on the decoupling agreement first, arel ibefas
final, we started negotiations on the equity psscagreement.”\JE 1533 47 (Egger Dec).
(“The idea and negotiations fojthe] Decoupling Agreement started first, followed by
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negotiations for thé&quity Process Agreemerdlthough at some point parts of the agreements
were discussed together™

To resolve these mattersp dMay 19, 1997, DOE and Chevron execut®d documents:
“Agreement Regarding Fixing of Equity Interest at Naval PetroleumrRebm. 1 for Purposes
of Salé (the “Decoupling Agreemeny (JE 7 and an “Agreement Regarding Equity
Redetermination Procés@he”Equity Process Agreemeént(JE 6.

1. The Decoupling Agreement.

The Decoupling Agreement fixed DGEand Chevron’®wnership interestin the Elk
Hills Reserve for purposes of saldR at 74143 (Giumarra) (“Chevron and tHeOE fixed
equity numbers solely for the purpose of moving the sale forward and letting thrardem
coming into the bid know they were buying a certain specificunchangeable interest in the
field.”); JE 1533(Egger Decl. § 47(“The purpose of the Decoupling Agreement was to provide
certainty to potential buyers of the extent of equity interests in Elk Hills [[D@E] was
selling.”). The Decoupling Agreemeastimated thathe partiesinterests in the four unitized
zoneswereas follows:

Dry GasZone DOE 83.8726%
Chevron 16.1274%
Shallow Oil Zone DOE 70.0119%
Chevron 29.9881%
Stevens Zone DOE 79.6357%
Chevron 20.3643%
Carneros Zone DOE 100.00%

Chevron 0.00%
JE 78 1.1(a)®

A final equity determination however, would notake placeuntil afterthesale JE 7 §
1.2 If thefinal equity determinatioliffered from thepre-saledeterminationone party would
pay the other as compensation for the differentte 1533 § 481(0/19/2009%Egger Decl.) (“The

" In addition, during this time, on March 28, 1997, the ASFE issued a Preliminary
Decisionregardingthe Shallow Oil Zone that reallocated 7.62 points or 11.6% more equity to
DOE than the IPHnitially recommeded. CompareJE 1374 at 4384 (ASFE allocating
73.4012% to DOE)with JE 1374 at 4338 (ASFE noting that the IPigitially allocated
65.78% to DOE).Becauseltis preliminary decisiomepresented a $470 million benefit to DOE
Chevron suspended furtlmeparticipation in equity finalization anttonsidered stopping the
process there. . and taking it to court because. the changes were so dramatic. TR at549
(Stone).

® The Decoupling Agreement also required that DOE limit the sale of its interest in the
Elk Hills Reserve to purchasers willing to execute a unitization contrictGhevron for the
future operation of the Elk Hills ReservéE 78 5.2 (b).
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Decoupling Agreement specified that DOE and Chevron would continue to implement tye equit
finalization process, and, once that process was completed, there wauflithdoecial adjustment

to resolve any differences between the actual final equity pegesnia the four zonesnd the

fixed equity interests that had been agreed upon for purposes of the sale.”). The Decoupling
Agreementglsoincluded an integration clause clarify that “This Agreement is intended by the
parties as a final expression of their agreement with respect to the spdyjdict soatter hereof,

and is intended as a complete and exclusive statgiheltE 7 § 6.6.

The Equity Proces#\greementwas contingent “upon the execution of” the Decoupling
Agreement JE 6 at 1see alsalE 1533 § 5310/19/200%gger Decl. statinghat DOE “would
not have executed the EPA without Chevron executing the Decoupling Agreementcand vi
versd.]”). Chevron alsavould not have signed one document without the athdviewedboth
as reflectingChevrors agreement taccommodate DOE’s need to divest ownerghiglk Hills
and forgojudicial review of equity finalizationin exchange for a transparent procgeserning
equity finalization TR at911, 913(Stay) After execution of the Decoupling Agreement, the
ASFE’s March 28, 1997 Preliminary Decision regarding the Shallb\wdhe was set aside. JE
6  A.5. Other conditions also were attached. JE 6 11 A.6-8.

2. The Equity Process Agreement.

The Equity Process Agreemermistablishedthe procedure for‘finaliz[ing] all equity
interests in the four unitized productive zones within [the EIk Hills Reserve] pursusattion
3412(b) pf the 1996 NDA Acf” JE 6(Preamble) Therein, DOE and Chevron agreed fhat
Equity IPE would provide a“provisional equity recommendatioaport” for each zone. JE %
B.1. DOEand Chevromwould thenreviewthe provisionarecommendation angrovidewritten
commentgo the Equity IPE within 30 days. JEY@.1. The Equity IPEhen wouldmakea
Final Recommendation. JE $B.2. After reviewing the Equity IPE’s Find&Recommendatign
DOE and Chevrorwould provide the ASFE with written comments. JE 6.3 B'hereatfter, the
ASFE would issua Preliminary Cecision. JE 6] B.3 After any further comment from the
parties, the ASFE would issue a Final Decision. JE{6B%, 5. In making equity
redetermination decisionthe ASFE could overrule the Equity IPE’s final recommendation, but
only under specified circumstances:

In issuing the equity redetermination decisions for a zone, the ASFE may accept
the [Equity IPE] recommendations or reject [Rquity IPE] recommendations in
whole or in part. If the ASFE decides to reject[tBguity IPE] recommendations

in whole or in part, such decision must be based on a determination by the ASFE
that one or more of the following criteria exist:

a. The [Equity IPE’s] recommendation(s) was arbitrary or
capricious;
b. The [Equity IPE’s] recommendation(s) was a result of fraud,
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C. The [Equity IPE’s] recommendation(s) was a result of undue
influence, unless such undue influence had no impacithen
Equity IPEs] recommended equity participation percentages;

d. The [Equity IPE’s] recommendation(s) was inconsistent with
statute, the U@ or an aplicable Settlement Agreement between
Chevron and DOE, unless such inconsisgehad no impact on
[the Equity IPE’s] recommended participation percentages;

e. The [Equity IPE’s] recommendation(s) was not based on
substantial geophysical, geological fordpetrgphydcal data;or

f. The [Equity IPE’s] recommendation(s) resulted from an approach
or methodology which is inconsistent with sound oil field
engineering principles.

JE 6 1 BG6.

The Equity Process Agreement also provided Chevron with an opportunity to appeal the
substance of the ASFE’s Final DecisionDOE’s Office of Hearings and Appeals (“OHA") if,
and only if, the ASFE’s Final Decision “rejects, in whole or in part, [the Equitys]PE
participation percentage recommendations.” JE 6 { B.7.

Paragraph B.4 of the Equity Process Agreement provided dinabg this equity
finalization

The ASFE will not consult, directly or indirectly, with the DOE field equity
technical team concerning equity redeterminatelated matters without also
consulting with the Chevron equity team on any such métternot includ[ing]

the DOE technical staff in Washington, D.C.). No such communicatiprite

ASFE with either equity team shall be oneanpartebasis. Any written materials
submitted tolite ASFE by either equity team shall be provided to the other party.
The provisions of this paragraph B.4 shall cease to apply with respect to a zone
upon the ASFE issuance of her final equity decision for such zone.

JE 61 B.4.

Court Exhibit A, athchedin an Appendix to this Memorandum Opinion and Ordera
flow chart that shows an overview of the equity finalization process and thegaantsc

G. The February 5, 1998Agreement ToTerminate The 1944 Unit Plan
Contract.

On February 5, 1998pursuant to arAgreementTo TerminateThe 1944 Unit Plan

Contract DOE's interestin the Elk Hills Reservavas soldto Occidental of Elk Hills, Inc JE
1548. AlthoughCongressdid not extend theOctober 10, 196 equity finalization deadline
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specifiedin the 1996 NDA Act, on October 17, 1998, Congress autbhddantinued fundhg to
finalize equityin the Elk Hills Reserve SeeStrom Thurmond National Defense Authorization
Act for Fiscal Year 199%ub. L. No. 105-261, 8402, 112 Stat. 1920 (1998).

Il. ZONE BY ZONE ANALYSIS OF EQUITY FINALIZATION

As previously discussed, the equiigalization of theShallow Oil Zone was started in
1995 and suspended in 1997. The equity finalization of the Carneros Zone and Dry Gas Zone
began in 1996 anfinalization inboth zones proceeded in tandem during 1997 and 1998. The
finalization of the Stevens Zongegan in 1997. The equity finalization of the Shallow Oil Zone
resumed in 2002, but neith#ére Shallow Oil Zone nor theStevensZone equity finaliations
werecompleted.

A zone by zone analysis of the efforts to finalize equity follows:
A.  The Carneros Zone?

The Carneros Zone, located 80@0 10,000 feet below the sade, represented
approximately .% of the value at stake in Elk Hills Resenas of February 5, 1998. JE 1225 at
2, 3. Each equity percentage point was valued at $2 million. JE 1225 at 8. The total value of the
Carneros Zone was approximately $200 million.

1. The IndependentPetroleum Engineer’s Provisional Recommendation.

A major disputehat aroseduring equity finalizationof the Carneros Zon&as whether
certainland “underlying a portion of the Northeast Quarter of Section 25Z isncluded in the
Unit formed by the UPC.” JE 140 at CMEOO1 00305. DOE and Chewresentedhis dispute
to the ILA to providelegal guidance to the Equity IPE. Ms. Egger, DOE’s Deputy General
Counsel for Technology Transfer and Procuremappeared as an advocatetioéd DOE EFT
before the ILA JE 140 (Nov. 20, 1996 letter from MSgger to the ILA attaching a joint
statement of legal issued)R at417-18(Stone); TR at997 (Renwick);TR at2184385 (Egger).
The ILA decided on @ompromiseposition. JE 177 at 7 (Jan. 31, 1997 letter from the ILA to the
Equity IPE re: the Carneros Zone 2is8ue explaining that it was 60% likely that a court would
adopt DOE’s view that the 25Z section should be excluded for equity redetermination purposes
it was 40% likely that a court would side witthevron,and thereforé[the Equity IPE] should
treat an undivided 40% of the contested portion of the Carneros as being included and an
undivided 60% of the contested portion as being excluded”).

During thissame periodhowever, Ms. Egger also served as legal adwstite ASFE as
evidenced by her recommendatitmthe ASFEthat any IPE ruling favorableto Chevronbe
handled in one of two ways: “(1) abide by the decision and resaikministratively(ether the
same or differently) at the time of the [ASFE]’s final equityisien, [or] (2) request that [the

® Court Exhibit B, attached in th&ppendix to this Memorandum Opinion and Order, is a
flow chart that shows how equity finalizatiastuallytook place in the Carneros Zone.
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ILA] decide the matter and reissue a definitive decision.” JE 178248/7memofrom Ms.
Egger to the ASFE and seniDOE General Counsel attorney3)R at2348 (Egger).

On February 11, 1997, the IPE issued a Provisional Recommendation awarding 96.78%
of Carneros Zone equity to DOE; 3.22% to Chevron. JE 9 at 13.

2. The IndependentPetroleum Engineer’s Final Recommendation.

On March 6, 1997, th&quity IPE issued a Final Recommendation implementing the
ILA’s advice toconsider40% of Section 25Zand as inside the UPC unit, resulting in an award
of 96.6138% of the Carneros Zone equity to DAB862% to Chevron. JE 9 at 13 & n.16.
Thereafter, the DOE EFT asked Ms. Egger to review an engineering asseskheriEquity
IPE’s Final Recommendatian preparation for the DOE EFT’'s commeatthe ASFE. JE 203
(3/23/97 fax from Mr. Burzlaff to Ms. Egger réengineering asessment dthe EquityIPE’s]
Final Recommendatioreport for theCarneros Zorig.

3. The Assistant Secretary For Fossil Energy’s Preliminary Decision.

DespiteMs. Egger’'sprior role as an advocate for the DOE EFT beforelltheand her
work on the DOE EFTs presentations to the Equity IPE, Ms. Egger proceeaathout
Chevron’s knowledgeo assist inthe preparation oASFE’s Preliminary Decision after the May
19, 1997 Equity Process Agreement weaecuted JE 174 (1/27/9fmail from Ms. Egger to
ASFE Godley re: format for DGZ/Carneros Zone Equity Decision.” rBsé of the document
was readcted and designated as subject to the atterleyt and/or deliberative process
privileges. As such, more than just “format” was discussetE) 1422 at 46 (Gov't Respo
Chevran’s Interrog. No. 1{c) confirming that Ms. Egger providedinput” for the ASFE’s
PreliminaryCarneros Zon®ecision) TR at2606-07 269294 (ASFE Godleyconfirming that
Ms. Egger reviewed and commented on the ASFE’s draft decisiotteout Chevron being
informed of that fagt 5/19/09Burzlaff Dep. at193 confirmingthatMs. Egger was involved in
commenting on the Preliminary Carneros Zd»ecision “because there was this legal issue
involving the[Section] 25Z area’)

The ASFE’s November 24, 1997 PreliminaGarneros ZoneDecision however,
disregarded th&_A/ Equity IPE’s February 11, 1997 recommendation,anstead adopted the
DOE EFT’spositionthat the 25Z Sectiotandsshould not be included in the Carneros Zone.
CompareJE 342 (9/29/97memo from ASFE Godleyto Ms. Eggerre: “Carneros Zone-
Additional Inclusion of Lands”with JE9 at 13 & n.16, 2021, 23(11/24/97 ASFE Preliminary
Decision Re Carneros Zonejectingthe ILA/Equity IPE 2/11/97recommendation to include
40% ofthe Section 25Z lansl and concluichg that “DOE’s participation percentage interest in
production from the Carneros is 100% and Chevron’s interest is Zg¢ro %
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4. The Assistant Secretary For Fossil Energy’s Final Decision.

After reviewing the ASFE’s November 24, 1997 Preliminary Decision, Chevronasent
February 24, 1998 letter to the ASFE to ascertain whether DOE breached the HEquégs
Agreement:

It is apparent from a review of the Preliminary Decision that you reviewed not
only the mediation/arbitration legal briefs submitted by DOE as pafOE's
Comments to the Assista8ecretary for Fossil Engy Regarding Inclusion of the

25Z Area Carneros Formations in Final EqUuRgcommendations for Carneros
Zone (March 21,1997), but also the legal briefs which were submitbgd
Chevron tothe Indepedent Legal AdvisorMr. Edward Rewick, during the
mediation/arbitration. Inasmuch as you did not request that Chevron provide
you-with them, the circumstances surrounding your receipt of these docuneents ar
not clear. | would appreaie any informationgu can proide Chevron about this

(e.g. From whom did you receive the documentd/re there discussions with

the party from which you received the documents as to the docuncamtEnts?

If so, what was the gist of those discussions?) as well as a copy of the documents
actually provided to you.

JE 359 atln.l.

On May 19, 1998, the same date the ASREZsneros Zondinal Decision issued (JE
397), the ASFE responded to Chevromiseparate lettéhat stated

So that | could consider the full writteacord of Chevron’s position on the 25Z
Area legal issudor the purpose of issuing a Carneros equity determination, |
requested from Mary EggeAssistant General Counsel, Department of Energy,
copies of Chevron’s briefs submitted to tlhé\. You may recall that Chevron
referenced its position on the legal issue on pageChe¥ron’s Final Comments.
The copies of the briefs that | reviewed had no notatibighlighting or notes
attached, and |dd no discussions with DOE atteys or any other DOE
personnel regarding the briefaVith respect to your request that | provide to you
the copies feviewed, | decline to do so because, since receiving the documents, |
have added commenthjghlighting and notes that reflect my decisionmaking
process. It would be inappropriate tprovide such preaesional information to
you.

JE 396at 1

The ASFEs letter, however, did not advise Chevron that Ms. Egger had separaiate
communications with the ASFE about the Section 25Z land issue or that Ms. Egger helped
prepare the ASFE’s Preliminary Decision. JE 342 (9/29/97 redacted memo Sofghfer to
ASFE Godley re: “Carneros Zone Additional Inclusion of Lands”)JJE 1422 at @ (Gov't
Interrog. Resp. to Chevron Interrog. No. d)7¢onfirming that Ms. Egger providetinput” for
the ASFE’s November 24, 1997 Preliminary Carneros Zaawmsion).
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Nor did the ASFE reveal that she intendedréquestthat Ms. Egger draft the Final
Decision. JE 1422 at 47 (Gov't Resp. to Interrddp. 17(b)) (confirmingthat Ms. Eggerlso
provided “input”for the ASFE’s Final Decision) TR at2693 (ASFE Godley(“[A]ll the drafts
of my decision went to both my technical staff as well as tq@&jeneral[C]ounsel’s office,
through Mary [Egger] or GenaChdieux.]”) More importantly, the ASFE did not advise
Chevron that Ms. Egger had made enpartesuggestion to her as early as February 3, 1997,
about how to deal with the ILUEquity IPE’'s Final Recommendation. The May 19, 1998
ASFE’s Final CarnerosZone Decision rejected theEquity IPE’s Final Recommendatign
consistent with Ms. Egger'grior advice JE 397 CSI001 0175-81(5/19/98 ASFE Final
Carneros Zon®ecision) JE 178(2/3/97 nemo fromMs. Egger to ASFESodley reporting on
the ILA’s determinaibn aboutthe Sectior25Z land issue suggesting that the ASFE “handle”
that issue “administratively” when the ASFE’s Final Equity Decision is jnade

5. The Appeal To The Department Of Energy’s Office Of Hearing And
Appeals.

On November 18, 1998, Chevrbodged arappealof the ASFEs May 19, 1998Final
CarnerosZone Decisiowith OHA. JE 17 at 2 On July 6, 20000HA denied Chevron’s appeal
and therebyin Dr. Latham’s estimatiorsaved DOE‘about$11 million”® JE 17 at 3]E 872
(7/7/00email between D LathamandMs. Egger).

B. The Dry Gas Zone.

The Dry Gas Zone, located 1000 to 2000 feet below the surface, represented
approximately 1% of the value of the Elk Hills Reserve, as of February 5, 1998. JE 1225 at 2
According to DOE, each equity percentage point was estimated to be wortHi88. miE 1225
at8. The total value of the Dry Gas Zone was approximately $200 million.

1. The IndependentPetroleum Engineer’s Provisional Recommendation.

On February 11, 1997, the Equity IPE issued a Provisional Recommendation
apportioning 83.56% of Dry Gas Zone equity to DOE and 16.44% to Chevron. JE 8 at 8.

2. The IndependentPetroleum Engineer’s Final Recommendation.

On March 6, 1997, the Equity IPE issued a Final Recommendation apportioning 84.382%
of the Dry Gas Zone to DOE and 15.618% to Chevron. JE 8 at 8-9.

3. The Assistant Secretary For Fossil Energy’s Preliminary Decision.

19 DOE never actually realized those savings, because the parties eventuegly tgr
finalize Elk Hills equity though anegotiated sttlement rather than through the procedure
governed bythe Equity Process Agreement. Nonetheless, tHendillion effect s Chevron’s
equity position evidences the materiality of DOE’s breaches, which deprived Chevran of i
bargaineefor process to finalize equity.
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After the Equity IPE issued the Maréh 1997 Final Recommendation, the ASFE asked
Ms. Cadieuxfrom the office of DOE’s General Counsel,prepare a draft preliminary decision
regarding the Dry Gas Zone. JE 23&1(97 email from Ms. Cadieux to ASFE attaching a
portion ofthe drafy. Ms. Eggeralso was actively involved in preparing the ASFE&ptember
2, 1997Preliminary Decision.JE 233at CLC001 04049(listing Ms. Egger as a recipient of Ms.
Cadieux’s draft TR at260607 (ASFE Godley); JE 1422 a5 4Gov't Interrog. RespNo. 17(a)
stating that Ms. Egger provided input for the ASFE’s Preliminary Degision

On September 2, 1997, the ASFE issued a Preliminary Decision regarding ta®ry
Zone adopting the percentages in the Equity IPE’s Final Recommendation. I& 8 at

4. The Assistant Secretary For Fossil Energy’s Final Decision.

On May 19, 1998, the ASFISsueda Final Decisionregardingthe Dry GasZone, in
which she continued to adopt the percentages in the Equity IPE’s Final Recdatime. JE
397 at 17. Ms. Eggalsoactively wasinvolved in preparing the ASFE’s Final Decision. JE
1422 at %-46 (Gov't Interrog. RespNo. 17(b)staing that Ms. Egger provided input for the
ASFE’s Final Decision).

C. The Stevens Zoné?

The Stevens Zone, located 5000 to 8000 feetvbéhe surface, represented. 7o of
the entire value of the Elk Hills Reserve, as of February 5, 1998. JE 122 #c2ording to
DOE, this zone was the most valuable, with eaghity percentagpoint estimated to be worth
$184 million. JE 1225 at8. The total value of the Stevens Zone was approximately $18.4
billion.

1. The Equity Independent Petroleum Engineer’s Provisional
Recommendation.

On November 4, 1997, the Equity IPE issued a Provisional Recommendation regarding
the Stevens Zone thatllocated81.1572%o0f the Stevens Zoné& DOE and 18.8428% to
Chevron. JE 14 at CSI005 1194.

2. The Assistant SecretaryFor Fossil Energys Decision RegardingThe
Data Cutoff Date.

The parties agreed that the Equity IPE wowudd consider data collected after March 1
1997, except for “critical new data.” JR at 2 see alsaoJE 12 at 2 n.1 (explaining that the
parties alsosometimes referred to the data cutoff date as February 28, 1997); JE 1486
NeverthelessChevronsubmittednew data in its March 27, 1998 comment on the Equity IPE’s
November 4, 1997 Provisional Recommendation. JE726 at 3 (9/23/99 ASFE Decision Re

1 Court Exhibit C, attached in the Appendix to this Memorandum Opinion and Order, is
a flow chart that shows how equity finalizatiactuallytook place in the Stevens Zone.
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Dispute Over Data, stating that “Chevron’s comments anthe [Equity] IPE’s provisional
recommendation used, among other things, production data . . . after March 1, 1893683
(Chevron’s 3/27/98 comments on the Equity IPE’s 11/4/97 Provisional Recommendadtion)
response to Chevron’s commetiite Deputy Director of th&OE’s Naval Petroleum Reserve in
Californiaand a member of the DOE EISE&nt a ex parteletter to the ASFE requesting trsite
permit the parties teubmita second round of commends the Equity IPE’'s November 4, 1997
Provisional Recommendation. JE 3@%7/98 letter from Mr. Kauffman to ASFE Godleypn
April 9, 1998, the ASFE, Ms. Egger, aba. Lathaminitiated a telephone conference with the
Equity IPEduring whichthey discussedisolat[ing] a list of questions to ask both owners
technic&in natue” and “separate questions to owners regarding their.£ad&s366.0n April
27, 1998, the Equity IPBskedthe ASFEfor permission to submithe list of questions to the
EFTs. JE 384 at CAS00318-78. On May 1, 1998, the ASFE granted this requesgied both
EFTs, and enclosedthe April 7, 1998 ex parteletter from Mr. Kauffmanto ASFE Godley
requesting that she permit the parties to submit a second round of coromémgsEquity IPE’s
November 4, 1997 Provisional Recommendation. JE 384 @hgvronresponded witla May

7, 1998 letter to the ASFE objecting

to the manner in which you handlethe DOE equity teais ex parte
communications; to your failure to consult with Chevron about that
communication; and your attempt in your lettefttte Equiy IPE] of May 1, to
change the Equity Process Agreemeis a result of these actions, Chevron is
gravely concerned that you (and possildye[ Equity IFE] as well) may have
jeopardized your required status as independent decisadess.

JE 388 see alsoTR at 39899 (Stong (testifying that these discussions “completely
undermine[d]” Chevron’s position with the Equity IPE).

On May 13, 1998, the ASFE responded that the April 7, 1998 fettar Mr. Kauffman
was not prohibited by the Equity Process Agreement, because it did not concern “equity
redeterminationrelated mattes,” subject to paragraph.8 of the Equity Process Agreemeidtt
393. The ASFE however, addethat “I have not and will not engage in communications with
the [Equity] IPE oncerning the merits of either party’s position, the [Equity] IPE’s equity
recommendations, or other substantive matters without advance notice and opportunity for
participation by both parties.” JE 3%& 2. Chevron relied on that representatiode 52
(12/11/98 eétter from Chevron to Ms. Egger stating: “Chevron is satisfied éxatparte
communications between DOE Washington personnel and DOE’s field equityhtage not
occurred and will not occur in the future. R at350-5L (Stone);TR at828 (Gumarra);TR at
268081 (ASFE Godley) (affirming that Chevraould rely onher12/11/98letter); TR at1732-
34 (ASFE Kripowicz) (testifying that it would have been reasonable for Chevroglytam
ASFE Godley'srepresentation).

Relying on the ASFE’s May 19, 1998 assurances that DOE was complying with the

Equity Process Agreement, Chevron continued to incur substantial costs to gariiciplae
equity finalization of the Stevens Zone.
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Ms. Egger, howevercontinued towvork with Mr. Gangle, Mr. Burzlaff, and Mr. Thorpe
to developand preparéhe DOE EFT’s position on the data cutoff date that woulgrbsented
to the ASFE. JE 43 (8/3/98email from Mr. Burzlaff to Mr. Thorpe,Mr. Kauffman andMs.
Egger re: “Equity Finalizabin Data Cutoff Daté3; JE 466 10/6/98email from Ms. Eggeto
Mr. Thorpeforwarding text she dregd for inclusion in DOE EFT’data cutofforiefs); JE 476at
1 (10/23/98emailexchange between Mary Eggerdother members of theOE EFT, in which
Mr. Schuessleadvised,'Restricting [the Equity IPE] will substantially affect [the Equity IPE’s
request . . . [The Equity IPE] can use this to reinforce interpretations that contain ,egtors
and include them in a Final Recommendation, which will iffecdlt to move the ASFE from,
regardless of the validity of the written owner response. UnfortunatelynK tine arein the
position in the Stevens [Zone] that if we crack open the door to allow [the EquitydREEt
new data, something more than tjusbjectiveé owner input should be allowgq; JE 516
(12/18/98emailbetween Ms. EggeDOE EFT’s outside counseind otheDOE EFT members
re: data cutoff dategncluding draft redine transmittal letter and cutoff date proposal I@tt#E
530 (2/809 same)JE 607(7/23-7/26/99email exchange between Ms. Egger and DEFM
showing her substantive and strategic role in advising the DOE EFT re: d#fassutg; JE 615
(7/29/99DOE EFT position paper on the Stevens Zone data cutoff dispute sentlbb¥EBPDs
outside counsel to Ms. Egger, Mr. Gangle, andother DOE EFT membefsr final approva);
JE 625 (8/11/99email from Ms. Eggerto DOE EFT’s outside counsdiorwarding her
suggestions on “letter to Krip’see alsolR at97879 (Senior Counsel for Chevron Global Gas
testifying that he believed Ms. Egger was representing the DOE ecauity because “she was
articulating the DOE equity team’s position with regard to this dataftuatter”) TR at1307-
08, 131315, 1323 (Gangke TR at 243638 (Ms. Egge) (testifying that sheadvisedthe DOE
EFT about thedata cutoffdispute). On July 29, 1999, the DOE EFT’s outside counsel sent a
letter to the ASFEforwarding the DOE EFT’positionwith a copy to Ms. Egger. JE 616.

On thesame dayhe DOE EFT’s position paper on the data cutoff dispas filed with
the ASFE, Ms. Eggaeasumed her role as a legal advisoth ASFEabout the same issudn
that capacity, the ASFBsked Ms. Egger her views astow to resolve thelata cutoffdate
dispute. JE 614 (7/29/99 email from Ms. Egger to ASKfipowicz re: draft letter on
admissibility of Stevens Zone dgtaTR at 117980 (Latham) $tating that Ms. Eggerwas
“coordinating all the comments on [the Stevens data cutoff]idetis Thereafter Ms. Egger
participated in four data cutoffatemeetingsduring a threeday period in August999 one with
the DOE EFT(JE 608); a second on August 23, 1999 with the ASFE and technical advisory team
(JE 632) a third withboth partiesEFTs (JE 1491)and a fourth with th&quity IPE, the ASFE
and theASFE’s technical team. TR 2a#39-41 (Egger).

12 Ms. Egger also presented the DOE EFT’s position on whether the Equity IPE could
consider certain price data tive ILA. JE 648 (9/3/99 email from Ms. Egger to Mr. Burzktff
al.) (“[A]re there other pricing scenarios that are more advantageous toH2©&ed can propose
to the IPE or ILA if we end up in another round of submissions/briefs?”). In the end, Ms. Egge
convinced Chevron to reach a settlement of this issue. JE 78Z1218/99 email from Mr.
Gangle stating, “I must compl[ijment our attorneys on the outstanding job they didatdhilsa
agreement out of Chevron.”).
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Meanwhile, Chevron asked the ASKd& a meetng with the DOE EFT and the Equity
IPE, but the ASFE never respondelR at1666 (ASFE Kripwicz stating that he did noecall
why he did not respond to Chevron’s reqlueststead the ASFEand Ms. Eggeimitiated direct
ex partecommunications with the Equity IPE. JE 632 (referencing 8/25/99 telephone conference
between the AFE, Ms. Egger, and Equity IPE)E 637 8/25/99teleconference notes odr.
Capitaniolisting theparticipants and their discussion about the impact of the data cutoff date on
Chevror); JE 641 (typed notes of tl&¢25/99teleconferencéetween the ASFE, Ms. Egger, and
Equity IPE); see alsa}/30/07 KrenelDep. at231-32 4/21/09Latham Dep. a#50-53"3

In early September 1999, tWe&SFE prepared an outline @& data cutoffdate decision
without Ms. Egger’s inputhat would have allowed the Equity IPE to consjleit & Chevron’s
postcutoff dat. JE 652 aCMEO0130206 (9/7/99 email from ASFE Kripowicz to Ms. Egger,
Dr. Latham, re: rationale for Stevens Zone admission of additional data and iregust
Egger’s input‘Mary, I'd like some guidance as to format atmhtent of my findings.’;)see also
TR at1673,1675 ASFE Kripowicz); TR at158083, 158790 (Capitanio) In responseMs.
Egger prepared an initial draft decision, primabsed orthe ASFE’soutline. JE 654JE 659;
JE 660; JE 1533 (Egger Decl. 1 105) (“I understood that [ASFE Kripowicz] was jnitielined
to allow the Equity IPE to consider some new data generated after thd agmedata cutoff
date that was mutually agreed to, but to exclude other new data such as Chewib3's1299
submission.”). During the nextdays Ms. Egger prepared several drafts of the data cded#f
decision, butontinued toexpresgdisagreement with the ASFE’s initial inclinatiémallow the
Equity IPE to consider some of Chevron’s posteff date dataJE 673 (9/1489 email from Ms.
Egger to Mr. Capitanio with a copy to the ASFating that‘[w]e may need to talk to the
[Equity] IPE again . .to make sure we all understand what use if any they intend to make of the
post1997 data); JE 674 (9/15/9@mail from Ms. Egger to the ASFE (stating: “I'm still worried
about the [data cutoff date] rationale™)); JE §9BL5/99 draft of Stevens Zone transmittal letter
and data cutoff decision reflecting concern about “the 43 well submissiih”’680 at
CDEO00304426 (9/16/9%mail from Ms. Egger to the ASFEreflecting changes of my
own. ... (You'll see that we are having trouble with the post 1997 data][.])").

On September 17, 199%et ASFEmet withthe ASFE’s Technical Legal Staff, including
Ms. Eggerandthereafteragreed to exclude Chevrorfsew critical data’ JE 694 at 19/17/99
draft decision wh Mr. Capitanio’s handwritten note: “Mtg w/ Krip, M. Egger, A. Smits.
Agreed that none of the po¥®97 data will be allowed. Maiffegger] will revise decision.”)
see alsorrR at1580-8, 1587-90(Capitanio) (ASFE reversed initial determination and excluded
Chevron’spost 1997 dada Accordingly, Ms. Eggerfinalized a “new and improved draft
decision” that “changed substantially” tA&SFEs prior position and adoptedOE EFT's view
that theEquity IPE could not consideChevron’s “critical new dafd” JE 716 9/2009 email

130n October 17, 2000, however, Dr. Latham, a member of the ASFE’s Technical Team,
initiated anex pate communication with the Equity IPE about “injector locations” in a DOE
owned pool, known as 26R. JE 936 (10/17/00 Krenek notes). In B@0Latham initiated
arother ex partecommunication with the Equity IPE to ask for a clarification of calculations
concerning solution gas heating values, gas cap heating values, and ArRetroégum Institute
gravities. JE 997; JE 998.
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from Ms. Egger to the ASFE and his technical staff enclosimew draft of the data cutoffate
decision).

On September 23, 1999, the ASHKSueda data cutofidatedecision thatsubstantially
conformed toMs. Egger's posBeptember 17, 1999 draft. JE 72613 (ASFEs decision,
stating “I have determined that the 1998 data submitted by Chevron in responseBquihe
IPE’s. . . request for data and Chevron’s April 3, 1999 submission should not be considered by
the IPE.”) TR at1179-80 (Latham) (agreeing that Ms. Egger “coordinat[ed] all the comments on
[the Stevens data cutoff] decisipnTR at16791707 ASFE Kripowicz) (describing the change
in rationalg. Chevron, howevemwas not aware of Ms. Egger’s role in preparing the ASFE’s
decision. TR at2442 (Egger)TR at459 (Stone)TR at980 (Henderson)The ASFEalso was
not aware of Ms. Egger’s prior work with the DOETEFTR at1662 (ASFE Kripowicz).And,
as Ms. Egger confirmedhe did not informChevronthat she was involved ipreparing the
ASFE'’s final “data cutoff’ decision. TR at 2442 (Egger); TR at 459 (Stone).

3. The Equity Independent Petroleum Engineer’s Final
Recommendation.

During the period that Ms. Egger worked on the data cutoff date dispute for the DOE
EFT, Ms. Eggeralso worked to preparethe DOE EFTs presentationto the Equity IPE in
response toChevron’s contention that the Equity IPE used iempermissible “capture”
analysis™ JE 499 at 21(1/2408 fax from Ms. Egger to Mr. Gangle regarding “Capture Brief

14 “Capture” is “a technique that credits contributions to the unit [based] on whese oil

produced, not where it was [located k§42.” TR at 43385 (Stone). Chevron interpreted the
UPC to prohibit the use of capture analysis. TR at4R{Stone). The record reflects that Ms.
Egger was working with the DOE EFT on the capture issuémil 7, 1998, when Chevron
requestedhat Ms. Eggerand the ASFE’s technical team woskth Chevron to jointly instruct
the Equity IPE not to use a capture analysisiaking a Final RecommendatiodE 364 at 1. In
responselMs. Egger convened a conference call with the DOE EFT and the ASHtctddtaff

in Washington, D.C. to decide how to respond. JE 370 (4/14/98 teleconference notes).

At trial, Ms. Eggerconcededhat this was mex partecommunication, in breach of the
Equity Process Agreement:

Q: So this was clearly & you would agree that this was a technical
communication at least in part; right?

A: Well, it was. And this is the one that kind of surprised me becaasw |

think as | look at the documents, this was the last time that the headquarters team
was involved in thigprocess. Okay. So | don’t know if | realized at the time that,
oh, jeez, this is an issue | shouldn’t be involved in or what, but this is an
allegation that it was usingyou know, that a legal issue was arising on capture
and, as you mentioned, that we went on to the ILA process.
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technical review redraft”) (“Attached are a few comments on your rewritel.am generally in
favor of saying at every possible angpeopriate juncture when the technical statements we are
explaining constitute technical judgments of the IPE[.]").

On March 2, 2000, the Equity IPE issued a Final Recommendatjandingthe Stevens
Zone,following the ASFE’s instruction that the Equity IPE not use {i@87 data determining
that DOE's equity interesin the Stevens Zoneas 80.4884% Chevron’s was 19.5116%JE
818 at CA50020372.

4, The “Secret Report”

On November 6, 2000, the ASFE inform&DEs EFT and Chevron’sEFT that he
intended to ask thEquity IPE for “clarification’ regardingcertain technical issues raisedtie
Equity IPE’sFinal RecommendationJE 951. Chevron responded that it did not opgectong
as “the communication is done in writing and iespof the correspondence between your staff
and[the IPE]are made available to the EHTS JE 954. The ASFEdid not respond.TR at
1737 ASFEKripowicz). Instead,on the same dayhe ASFEwrote theEquity IPE requesting
that the Equity IPE providine ASFE with an assessment of the technical issu#®ut sending
Chevron a copy of the letter otherwise adviag Chevron JE 952 aCN500900290see also
TR at1800-01 ASFEKTripowicz) (same) TR at1734 (ASFE Kripowicz) (“I got advice . . . from
my legal counsel that it was permissible under the protocol to contact the [H&tgfter the
final determination was made[.]"fR at 1718419, 1802 (ASFE Kripowicz) (same)At Ms.
Egger'srecommendationthe ASFE’s November 6, 200(etter also directed the Equity IPE:to
“please mark all materials that you prepain response to this requesPrivileged &
Confidential Predecisional Analysis Not for Distribution or Releag¢”

On December 22, 2000, the Equity IBént the ASFEvhat became known within DOE
as the “Secret Repoft'® wherén, in a sixty-sevenpage document with charts and attachments,

Q: Right. But it certainly seemed like this was an ex parte communication
mean, Chevron wasn’t part of this communication; right?

A: No. They weren't, no.

Q: So this certainly seems like an ex parte communicationntiatded the DOE
EFT and the headquarters technical staff.

A: Right. And you know, it's my fault if this was an impermissible one. You
know, | don’t — | don’'t have an explanation for it now.

TR at 243334 (Egger)see alsQlE 387 (5/6/98 fax from Mr. Kauffman to Ms. Egger forwarding
engineering memo on “capture analysis”)

15 JE 1103 (1/9/03 DOE staff memo itemizing documents that might be responsive to
Chevron’s 1/9/03 Freedom of Information Act request, citing the “Secret Res®é alsorR
at 1355 (Gangle)testifying that heunderstood théerm “Secret Report'originated inDOE’s
Office of the General Coun3el
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the Equity IPErevealedhathis November 2, 2006inal RecommendatiooverestimatedOE’s
recoverala reserves in 26R by at least eight million barrdlg.965;see alsolR at1168, 1216
(Latham) TR at2892-93(Frost). The Equity IPE recommended in tfi8ecret Reportthat the
ASFE should reconsider his September 23, 1999 Data Cutoff Date Decasidri‘consider
obtaining and using official updated production fifitaJE 965 at CGC004 063. Instead the
ASFE decidedto “stick to the data cutoff pointind reject the Equity IPE’s recommendation to
take corrective actionTR at178586 (Kripowicz);see alsdlR at165960 (ASFE Kripowicz).

At trial, the ASFE conceded this mistake should have been corrédtedhad a material
effect.” TR atl756 (ASFE Kripowicz)'*®

5. The Assistant Secretary For Fossil Energy’s Preliminary Decision.

Ms. Eggeis complictty in the “Secret Report” affair did not deter her frpneparing the
ASFE’s Preliminary Decisigna project to which she had already been assign# 834
(3/24/00email fromDr. Latham toMs. Egger,stating: “On the question of who takes the lead in
developing the draft provisional decision for the Stevens Zone, we all agrégouhand your
staff did such a fine job in the previous two cases, that we should continue in the samermode f
the Stevensi.e., tha you take the lead[.])TR at 1807 (ASFE Kripowicz re: samgJE 1013
(10/2501 email from Ms. Egger to the ASFE) (“At long last I'm forwarding to you yookar
draft (hard copy) preliminary Stevens Zone decision.”); JE 101528 (10/25/01 memo from
Ms. Egger toASFEKripowicz forwardng Preliminary Decision re: Stevens Zpne

On November 13, 2001, the ASFE issued a Preliminary Decision reganéirgtevens
Zonethat also adpted theDOE EFT’sposition on “conversion” This aspect of the ASFE”s
Preliminary Decision cost Chevron about $7 million, according to the ASFE’s tatlkenjgert,
Dr. Latham, by increasing DOE’s equity from 80.4432% to 80.4900%. JEI@%dition, the
ASFE reliedon selectedexcerpts from théSecret Report” favorable to DOE without cititige
entire reparor disclosing its existencelE 13TR at1794-98 (ASFE Kripowicz).

® The Equity IPE’s Project Leader was “surprised” when he learned through this
litigation that the ASFE withheld the “Secret Reportimh Chevron. TR at 2883 (Frost);see
also TR at2808 (Sewell);TR at 2466, 2469 (Egger) (“Chevron would have really wanted to
know about [the “Secret Report”] at that time.”).

17«Conversion” concerned how to convert the parties’ shares of oil and gas in a particular

zone into an equity share. The DOE EFT’s position was that oil and gas shares should be
converted based on BTU equivalentsSIR at 547 (Stone). Chevron’s position waghat
conversion should be based on the price of oil and gas, as of November 20, 1942, the date the
UPC wasexecuted TR at54748 (Stone). Ms. Egger previously worked with the DOE EFT in
presenting this position to the ILA. JE 1384 (Ms. Egger’s handwritten commentsApr.al4,

1999 fax from Mr. Burzlaff of DOE EFT re: “Technical Report for the [ILA] MentiatBrief on

the Conversion and Calculation Issues”). Ultimately, the ILA accepted theBFDE position

that conversion should be based on the recent market prices of gas and oil, instead of the 1942
prices urged by ChevrontR at548 (Stone) (describing the ILA’s ruling on this issue).
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6. The Assistant Secretary For Fossil Energy’s Final Decision

Ms. Egger also was the driving force behind the ASFE’s Final Decision regd&duity
Finalization of the Stevens Zon@&his is best evidenced by examining the ASFE’s February 18,
2001 draft preliminary decisionprior to Ms. Egger’s involvementthat initially accepted the
Equity IPE’s March 2, 2000 Final Recommendation to use current prices to determine
conversionjnstead of heating values, allocating 80.4884% of the Stevens zone equity to DOE;
19.5116% taChevron JE 979 aCAS0020924 (2/181 ASFE draft preliminary Stevens Zone
decision) (“Use of relatie prices is a standard technique for calculating equivalent barrels of
oil for a given volume of gas. Thushile it can be argued that the logic leading up to the ILA
decision was flawed in some way, the decision nevertheless resulted in thiauseethod
consistent with accepted industry practices. I, therefore, can fipstifccation for rejecting the
results obtained in favor of resultproduced by an alternativapproacli). By June 2001,
however,Ms. Egger began consulting with the ASFE’s technical advisors to suggest a basis for
changng the ASFE’s approach to conversida increase DOE equity from 80.4482to
80.4900%which would have resultéd a“$7 million plusinterest”’benefit to DOE. JE 995; JE
1000; JE 10062 JE 1009:TR at55860 (Stone)TR at134546 (Gangle); TR at812, 181416
(ASFE Kripowicz)

In addition, Dr. Latham asked the Equity IPE tesemd himtwo specificsectionsof the
“Secret Repoft that could be cited in the ASFE’s Fin&lecision as separate staaldne
documents so Chevron would not be aware they were part of the “Secret R&poet1228-30
(Latham) admitting that herequestedthat the Equity IPE rgend him two sections of the
“Secret Report” as a staraone document). On February 23, 2001, the Equity IPE sent DOE
those two sectionsCompareJE 981 at CBG00600920 (fax from Mr. Frost to Dr. Latham
discussing the amount of N/A shate26R migration attributable to Chevron section 31:8bh
JE 965 at CGC004 00451 (the “Secret Report” discussing sameymparealso JE 981 at
CBG0060104 (methodologies for proportional allocation of migrated volumesh, JE 965
at CGCO004 004726 (same).

On June 18, 2002, the ASFE issued a Final StevensZecision thablended thddOE
EFT’s approactwith the Equity IPE’'srecommendationto achievea hybrid conversion model
“using the average bfthe heatbhased and current prid®ased methodologies, allocatibPE
80.3761% of the equity in the Stevens Zone; and Chetf6239% resulting in a more
favorable resolution to DOE than the Equity IPE’s initial propos3t 14 atCSI005 1209
(“Although I might have a preference for one method, because both methods eptalaec
rather than select between two rational methagiek, it seems appropriate to use them both.
Therefore, ... | am using the average [of the héaised and the current pribased
methodologies.]’)® The ASFE, however, did not reconsidgs data cutoff rulingwhich

8 JE 1006 7/3101 email from Ms. Egger to Dr. Latham and Ms. Cadieux) (“I plowed
through (though not every word) the 1988 and 1998 SPEE Monograph (‘Guidelines for
Application of Petroleum Reserves Definitions’) to see if there is any tmhcavhether its
principles aredesigned to be used for (final) equity determinations|.]”).

9 The ASFE’s Stevens Zone Final Decision incorrectly stated that “it does nearapp
that [the Equity IPE] even considered a lower value [than 500 psi], choosing instelgcbtoan
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Chevron estimated cost$.50 milion. TR at 516 (Stone); TR at 1216 (Latham); TR at 2892
(Frost).

7. The Department Of Energy’s Office Of Hearings And Appeals
RemandDecision

On January 15, 2003, Chevron filed an appeal of the June 18, 2002sASHE!
Decision regarding the Stevens Zone OHA, challenging theASFEs use of a hybrid
conversion methocdhther than the methdHatthe ILA/Equity IPErecommendedJE 17 at 4 JE
1184.

On January 28, 2004, while the OHA appeal was pending, Chevron sent a léter to
ASFEagainto complain about Ms. Eggeréx parteactivities:

[1]t appears that personnel in DBEOffice of General Counsel both acted as
advocates before a decision maker who was supposed to be impartial and served
as undisclosed participants in tthecisionmaking itself. As a result, the dispute
resolution mechanism agreed to by the parties has been completely undermined,
onesided rather than impartial decisions have been rendered aGaiaton]

and substantial amounts of time and money Ieen wasted.

JE 1137 at 1.

On April 1, 2004, DOE’s General Counsel responded that “Ms. Egger was never a
member of the ‘DOE field equity technical teamJE 1164 at 2° Instead, the DOE General
Counsel insisted that both parties “have always understood” that Ms. Egger serx&dFEhen
Elk Hills matters in her role in the Office of the General Counsel. JE 1164e¢ 3|SQE 1164
at 4 (“When you review the record you will find that Chevron clearly understood thatgger E
acted as counsel for DOE and the ASFE, not for the field equity[.{€amDOE’s General
Counsel further stated thtite “record is thus flatly inconsistent with an assertion that there has
beensome ‘dual role of the [Office of General Counsel] that has ‘stripped thepayreed
upon-procedures of any legitimacy.” JE 1164 at 5.

On June 14, 2004, Chevron replied:

Although you acknowledge that a lawyer in the Office of General Counsel of the
Department of Energy acted as both counsel for one of the parties in an

average othe final pressures from two simulation runs and the assumption that the 26R and
NWS sand abandonment pressures should be similar.” JEQ8IGQ5 1215 As the ASFE

knew from the “Secret Report,” the Equity IPE considered using 250 psi, that would have
benefitted DOE, but rejected this approach in issuing a Final Recommendation. JA®28;at

TR at2899-2900 (Frost).

20 JE 1225 at6 (1/12/06DOE PowerPoint presentation referring the “DOE Equity
Finalization Team”).
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adversarial proceeding and simultaneously as an advisor to the decision maker,
you interpret the Equitymcess Agreement as permitting this dual role. Clearly,
you must appreciate that in consenting to the procedures afforded in the Equity
Process Agreement, and thereby waiving its right to recourse to a toourt
determine controversiegChevron] understa that it was agreeing to alternative
procedures which, at a minimum, would provide an objective decision maker and
which would be fair and equitable.

* * *

DOE's conduct in the Stevens Zone proceeding constitutes a fundamental and
material breaclof the DOEs obligations under the Equity Process Agreement.
As a result of DOE breach,Chevron[] considers both the Equity Process
Agreement and the Decoupling Agreement to be no longer operative.

* * *

Given the fact that the [Principal Depuigsistant Secretary for Fossil Energy’s]
decision for the Stevens Zone was not rendered in compliance with the
requirements of the Equity Process Agreement and the expectations of s part
the Office of Hearings and Appeals lacks authority to review decision.

JE 116&at 1-2.

On June 16, 2004, Chevron sent a letter to the Dire€tOHA apprising him okx parte
communications between the DOE EFT and the ASFEadiedingthat DOE’sbreach of the
Equity Process Agreement deprived OHA of jurisdiction to resolve this issue:

In April, DOEs General Counsel confirmed the existence of
communications thgChevron]believes violate the May 19, 1997 Equity Process
Agreement betweefChevron]and DOE. As a result of these communications,
the decision of the Principal Deputy Assistant Secretary for Fossil ¥nerg
currently under review in this proceeding was not rendered in accordance with the
requirements of the Equity Process Agreement. In turn, because OHA’s authority
to hear this matter derives solely from the same agreement, and extends only to
review of decisions rendered in conformity with that agreement, OHA lacks
jurisdiction to decide the pending appeal.

[Chevron]intends to proceetnh the appropriate forum to seek redress for
DOE's breach. If OHA decides to go forward with the pending appeal under the
circumstances,[Chevron] will continue to participate in these proceedings.
However, such participation will be under protest and with full reservation of
[Chevron]s rights to dispute the validity and effect of any decision rendered.

JE 1169
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On June 21, 2004, DOE sent a letter to the OHA disputing Chevron’s contentions:

The Department of Energy (DOE) completely disputes Chéyvedlegation that
the Equity Process Agreement has been violated.

* * *

There simply is no basis for Chevismather transparent attempt to derail these
proceedings. Chevron and DOE specifically agreed that disputes over legal issue
addressed in the Principal Deputy Assistant Secretary for Fossil
Energys . . .decision would be reviewed by OHA on de* novl basis. The
current appeal is such a dispute over a legal issue. Accordingly, even if the
[Principal Deputy] ASFE decision had not been rendered in accordance with the
partie$ agreement, and again, DOE completely disputes this contention, OHA is
free to render its own judgment. No one has questioned in any waysOHA
decision making process or procedures in this matter. OHA continues to have full
authority and “jurisdiction” to decide this appeal. While Chevron, for reasons
currently unknown, may wish to disrupt these proceedings, it does not have the
right to do so. We respectfully submit that OHA should disregard Chevron
letter and complete these proceedings.

JE 1170at 1-2.

In response, on July 23, 2004, Chevron requested a stay of the OHA proceedings to allow
Chevron to seek judicial review:

Since receiving DOB confirmation ofex partecontacts, [Chevronhas been
evaluating its options. We expect in the near term to file a complaint in federal
court seeking appropriate redress. In contrast with OHA, which previously has
acknowledged that it “does not have the authority to review disputes over the
[Equity Process] agreement,5deFebruary 26, 1999 letter []), a court has such
jurisdiction and affords a process, including discovery, that allows for the
development of a factual record necessary for a full airinghavror]’s claims

that DOE has materially breached the Agreement.

Assuming the court finds that DOE has breached the Agreement, any decision
rendered by OHA in this appeal would be a nullity because, at minimum, a
condition precedent to OH# jurisdictior—a decision by the Assistant Secretary

(or his designee) untainted lex partecommunications-has not been satisfied.
Under the circumstances, it appears that further expenditure of time and ffort b
OHA and the parties pending judicial resolution of the dispute over the parties
rights and obligations under the Agreement could be wa§aevron therefore
respectfully requests that OHA stay the subject proceeding and await the outcome
of the impending court case

JE 1173t 2 (first alteration in originallemphasis added).
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On August 10, 2004, Chevron received notice that OHA denied Chsvemuest for a
stay, without comment. JE 1177The same dayChevron requested reconsideration. JE 1177
On August 12, 2004, OHA denied Cheviorrequest for reconsideratiofiAs we have
previously stated, disputes about tfEquity Process freemerit are outside our purview
Accordingly, given the absence of a joint motion for stay, the proceeding should godfbrwar
8/31/05 App. to Gov’t Motto Dismissat 109.

On January 31, 2009HA vacated the ASFE’s Fin8tevens Zon®ecision and ordered
a remandto the ASFEwith instructionsto apply a conversion factor based upomweighted
average of the price of oil and gas over the “life of the.UnlE 1184at CDE0O0900037.

8. The Assistant Secretary For Fossil Energy’s Preliminary Remand
Decision

A centralissue that arose during tHA remand concerned whether to include natural
gas liquids (“NGLs”) in the equity calculation. Doing so was favorable to BGHguity
position. JE 13520n May 4, 2006, Ms. Cadieux sent a draft preliminary decision to the ASFE,
but did not indicate that inclusion of NGLs was controversial. JE 1253. At trial, the ASFE
testified that he had no recollection of chanditgy Cadieux’s May 4, 2008@raft before issuing
it as his preliminary decision on May 23, 2008R at1925 (ASFE Jarrettsee alsd'R at1261-

62 (Latham) (praising Ms. Egger’s review of the ASF&aft “Preliminary Decision on OHA
Remand” as “thorough” and “meticulous”)The Preliminary Remand Decision noted that the
ASFE adopted the “Headquarters Equity Advisory Team’s recommendationltoleXcertain]
months [for which there was no data] from the calculation [of monthly price ratidé&]15 at 7

8. At trial, it was clear that the ASFE misunderstood the factual basis for is@deassued in

his name. Notably, the ASFE’s PrelimingRgmand Decision stated that unavailable pricing
information was not an issue, because the decision covered a period during wkietesaltso

small as to be immaterial to the overall calculation.” JE15 at 8 (Preliminary RemaisibDe
Chevron contends that the potential sales during those months were worth $2.5 billion. TR at
192736 (ASFE Jarrett admitting that he was unavedrine $2.5 billion in sales).

9. The Assistant Secretary For Fossil Energy’s Final Remand Decision

After the May 23, 200ASFE PreliminaryRemandDecision,Ms. Eggerresumedher
involvementwith Ms. Cadieux in drafting the ASFEFRnal Remand Bcision. See e.g.JE 1352
(12/806 email from Ms. Cadieux to Dr. Latham and Mr. Smits stating: “Help! I'm gthiingugh
the recordio develop the concept that the IPE included NGLs in his recommendation and that
has never been challenged, but I'm not sure whether I'm headed off on a tangenf)to
trial, the ASFE insistedhat “[n]either Ms. Egger nor Ms. Cadieux in any wayuahced my
decision on [conversion] issues or the final decisjonJE 1538 1 224 (ASFE Jarrett Decl.)

But seeJE 1360 2/7/007 emailentitled“Stevens Zone draft final decision on remand” from Ms.
Cadieux to Ms. Egger, Mr. Smits, and Dr. Latham, enclosing a draft of the remasidrdaad
stating “I've incorporated the comments from Mary [Egger], Gary [Lathand,Aaney [Smits]

into this document and gone through it again. If we are all ok with this proposed version, |
propose that we provide it to [the ASFE] and schedule a meeting to address amnsglipsAit
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trial, however, he ASFEtestified that heonly spent “maybe a few days at the most” tbe
Stevens Zon&kemand Decisian TR at 1881, 1963 (ASFE Jarrett). Headmitted he relied on
Ms. Eggerand Ms. Cadieux for “sound and unbiased advice on the [Final Renumai§ion.”
TR at1886 1963 (ASFE Jarrett) JE 15387 11 ASFE Jarrett Decl.) (“I relied upon Ms. Egger
regarding all legal matters relating to the equity finalization process[liji’¥act by this time,
the ASFE abdicated any substantive role in the final equity determircitive Stevens Zone
and delegated his responsibility to Ms. Egger and Ms. Cadidiik at 188183, 1885, 1925,
192832, 193637, 1939, 1942, 19486, 19%-57, 1963 (ASFE Jarrett) The ASFE however,
was aware that Chevron wanted to exclude the sale of NGLs and that the options proposed to
him by the ASFE’s Technical & Legal Team all included the sale of NGLsatTI®69 (ASFE
Jarrett).

On February 21, 2007, the ASFE issued the Final Remand Decision on the Stevens Zone
that apportioned equity of 80.354% to DOE and 19.646% to Chevron. JE 16 at 5. In response
Chevron filed a notice of appeal with OHA andgimultaneousnotion to stay or continue the
appeal pendinga ruling inthe United States Court of Federal Claithat might affect OHA’s
jurisdiction SeeChevron USA In¢.No. TES-0010 (Dep’t of Energy Dec. 4, 2007) (denying
Chevron’s motion to continue). On July 10, 2008, OHA issued an interlocutory order granting
DOE’s February 11, 2008 Motion To Dismiss Chevron’s appeal with respect to: “theidmc
of noncycled NGLs in the gas component of the conversion formula”; the Equitys IPE’
calculatiors based on “‘abandonment pressures’500 psi in the 26R and NWS-Ato A3
reservoirs”; “[wlhether equity participation percentages should be establigtieout regard to
publicly available data that is obtained by the IPE and that affects the éBfiisates of one
party’s share of res@rable oil by approximately eight million barrels”; and “[w]hether, in
establishing equity participation percentages, the results of a simulatidel mvhich has not
been found to be biased in any way may be diluted by using an average recovery basee upon
combination of parcels owned by each partZhevron USA In¢c.No. TEZ0010, at 8 (Dep’t
of Energy July 10, 2008).

On August 27, 2009, OHA issued an interlocutory order addressing issues raised in
Chevron’s appeal andquestingurther briefirg. SeeChevron USA In¢.No. TEZ0011 (Dep't
of Energy Aug. 27, 218). On June 17, 2010, Chevron filed its final brief in the appeal
Supplemental Reply Brief of Chevron U.S.A. Inc., No. TE&L0 (Dep’t of Energy June 17,
2010).

D. The Shallow Oil Zone.

The Shallow Oil Zone, located 2000 to 5000 feet below the surface, represented
approximately 25% of the value of the Elk Hills Reserve, as of February 5, 1998. J& 2225 a
3. Each equity percentage point was valued at $85 million. JE 1225 at 8chAthsuestimated
total value of the Shallow Oil Zone was $8.5 billion.

1. The Independent Petroleum Engineer’s Provisional Recommendation.

A central issuen the equity finalization ofthe Shallow Oil Zone thatsumedafter the
May 19, 1997 Equity ProceAgreement was executacs whether the Equity IPE should use a
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“simulation model” to determine equity shares. The DOE EFT argued that thty HeHi
should use a simulation model. JE 958; JE 990. Chevron favanadiytical methods. TR at
129899 (Gangle). Before the Equity IPE issued a Provisional Recommendation, Dr. Latham, a
member of the ASFE’s technical teahad anex partecommunication withthe Equity IPE to
convince himnot to adopt “a strategy whereby the interim equity does not incleda&rtulation
model.” JE 10504/30/07Krenek Dep. aR33.

On October2, 2002, the Equity IPE issued Rrovisional Rcommendation that
apportioned DOE a 1.01 percentage point increase over its equity percentage in the Decoupling
Agreementresuling in an estimated $100 million benefit to DOE. JE 1(8&/3/2002 emalil
from Dr. Latham to the ASFE stating that i§ increase, including interest, would be worth
about $100 million to th®OFE"); JE 1225 at §1/12/2006 DOE PowerPoint slidgatingthat
DOE's gain was $85 million)JE 7 at ADecoupling Agreement equity percentagesg alsalE
1085 (@0/3/02 email from Ms. Egger congratulating thBOE EFT on the Equity IPE’s
Provisional Recommendation).

2. The Shallow Oil ZoneEquity Was Never Finalized.

On January 7, 2003, Chevron’s outside counsel sent a letter to DOE under the Freedom
of Information Act (“FOIA”), requesting twelve categories of documeelsted to the Elk Hills
equity determination process. JE 1101. The request askedbtamnments thathe ASFE and
ASFE representatives used or relied upon in preparing Preliminary and FimngibBseneeting
notes and telephone Iggsritten communicationscontracts between DOE and the Equity IPE;
instructions and guidance provided to the Equity IPE; other materials provided wquihelBE;
communications between DOE and the Equity IPE; documents about payments to the Equi
IPE, the ILA, and consultants; and DOE submissions to members of Congress. HE 1201
On January 30, 2003, DOE inform€&thevron’s outside counsel that DOE would be unable to
respond tothe FOIA request within the twenty days provided for by statute. JE 1135 at 1
(12/19/03 letter from Chevron’s outside counsel quoting a 1/30/03 letter from Drnatee
also5 U.S.C.A. 8§ 552(a)(6)(A)(i) (2010) (giving an agency twenty working days to notify a
requester whether the agency will comply with a FOIA request). On April 17, 20@8rdd’s
outside counsel received a single, redacted docurfnemt DOE and a letter denying the
remainder of the FOIA request for lack of specificity. JE 1135zt Dn December 19, 2003,
Chevron’s outside counsel notified DOE that Chevron would file a complaint in United State
District Court on January 7, 2004 if DOE did not fully comply with B@A request. JE 1135
at 1 Four days later, DOE sent Chevron “three ldesd binders’ worth of documents (heavily
redacted).” JE 1IBat CA5031059(1/28/04 letter from the vice president of Chevron’'s
Exploration & Production Company to the ASFE).

On February @, 2004, Chevron’s outside counsel filed a second FOIA request to:obtain
documentsthat the ASFE and the ASFE’s representatives used or relied upon in preparing
Preliminary and Final Decisions for the Dry Gas Zone and the Carnenes @eetig notes and
telephone logs memorializing discussions with respect to equity determinatithuséezones;
written communications regarding those equity determinations; recoisssiisg the propriety
or impropriety of the involvement of Ms. Egger or othe those equity determinations; lists of
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the DOE EFT's members and lawyers; amdtten communications between DOE and the
Equity IPE regarding those equity determinations. JE 4142.

On August 20, 2004, Chevron filed a Complaint in the UnitedeS Court of Federal
Claims (“Compl.”) that alleged that DOE breachdide Equity Process Agreement and the
Decoupling AgreemenCompl. 11 6364) and breached the implied covenant of good faith and
fair dealing(Compl.{67-69).

In 2005, &er learning abouthis casethe Equity IPErefused to renew its contragith
DOE, unless Chevron executed a retroactive waofeliability. JE 1257 %/9/06 letter from
DOE’s Secretary to the Vice President of the United States advising of the Hejisydoncern
about liability). DOE requestd Congress to authoriZBOE’s Secretaryto immunze the Equity
IPE. JE 1257; JE 125%/0/06 letter from DOE s Secretaryto the Speaker of the House of
Representativg@s No congressnal response was receivelth November 2006, the Equity IPE’s
contract expired JE 143%1at 1

In September 2008, an Acting ASFE proposed that Chesurggestn new Equity IPE to
resume Shallow Oil Zone finalization. JE 1431 (9/12/08 letter from the ASFE toddigeVice
President for Exploration and Production). The parties never agreed to a new Heuity IP

[I. PROCEDURAL HISTORY.

The early procedural historyf this case waset forthin ChevronU.S.A., Incy. United
States 71 Fed. Cl.236, 253-55 (2006)“Chevron 1). The courtdeterminedthat it had
jurisdiction to adjudicate the claims alleged in Chevron’s August 20, 2004 Compldinat
25867. On August 16, 2007, the Governméiled a secondmotionto dismiss on jurisdictional
groundsthat thecourt deniedbn August 28, 2008 SeeChevronU.S.A., Incv. United States83
Fed. Cl. 209, 218008) (‘Chevron IT).

On September 15, 2009 the parties filed an Exhibit List and an Exhibit List Supplement,
in addition toPre Trial Briefs. Subsequently,aeh party fied a Response.

On October 7, 2009, the parties filed a Second Supplemental Exhibit List. On October 9,
2009, the parties filed a Third Supplemental Exhibit List. On October 22, 2009, the pkedies fi
a Fourth Supplemental Exhibit LisOn October 27, 2009, the parties filed a Fifth Supplemental
Exhibit List. The Governmenalsofiled an October 10, 200Motion In Limine Re Plaintiff's
Designated Experts. rOApril 17, 2009, Chevrotiled a Response. On May 15, 20G8e
Government filed a Reply. On August 5, 2009, the court denied the Govern@Qetdtser 10,
2007 Motionin Limine

On October 126, 2009, the court held a trial on liability in Washington, DIQe court
reconvened the trial on December 3, 200D atias, Texas

On January 152010, Chevrorfiled a PosiTrial Brief (“Pl. PT Br.”) and Proposed

Findings Of Fact And Conclusions Of LgiWl. PFOF”). On the same day;hevron alsdiled
the Supplemental Rtaration OfMarshall J. Breger and a Motion For Leave To File Amended
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Complaint To Conform To The Evidence Adduced At TriaDn February 2, 201Ghe court
grantedChevrons January 15, 2010 Motion For Leave To File Amended Comp(afh.
Compl.”)* The January 15, 2010 Amended Complaint alleges that DOE breached the Equity
Process Agreement and the Decoupling Agreement (Am. Compl.  75); breached theéFEqui
Protocol (Am. Compl. 1 87); breach@DE’s contract with the Equity IPE, to which Chewro

was a thirdparty beneficiary (Am. Compl. 11 91, 93); breached the implied covenant of good
faith and fair dealing with respect to the Equity Process Agreement and ttwudleg
Agreement (Am. Compl. 11 98, 100); and tortiously and frauduldmyachedthe Equity
Process Agreementhe Equity IPE Protocol, anDOE’s contract with the Equity IPE (Am.
Compl. § 117).

On May 14, 2010, the Government filed a Pbsal Respons®rief (“Gov’'t PT Resp.”).
On June 11, 2010, Chevréled a Post Trial Reply*PIl. PT Reply”)

On March 11, 2011, the Government filednation requesting the coutb defer the
damageportion of the trial, then scheduled for May 31, 2011, until Septe2{iftr. On March
14, 2011, tk courtdeniedthat motion

After the liability trial concluded, at the court’s suggestithg parties agreed to engage
in private mediation On April 21, 2011the parties entered into a Settlement Agreement And
Release Regarding Elk Hills Equity Percentages ‘(feril 21, 2011 ®ttlement”) (JE 1731)

The April 21, 2011Settlementesolved the parties’ disputegardingthe determination diinal
equity as to all zonesiesuling in an undisclosetimp sum payment, the amount of which is
confidential JE 1731 16.3. The April 21, 2011 Settlement also rescindegidir decisions
issuedby the Equity IPE the ASFE, and OHA. JE 1731 Y 6.2. The Settlement, however,
expresslyreserved Chevron’s righit proceed withthis cas€o seek damage®r DOE’s breach

of the Equity Procesagreement JE 1731 1 5.1-5%.

Thereafter the partiesalso filed a number of motionsn limine? all of which are
resolved in substandgy this Memorandum Opinion and Order. In addition,May 25, 2011

L The cours February 2, 2010@rderdenied Chevron’s January 15, 2030pplemental
Declaration of Professor Breger, because he testified at trial.

2 The court would be remiss if it did not acknowledge the significant effort of Mrt Scot
Harris, DOE’s General Counsgluly 2009March 2A.1), to accomplish equity finalization. In
the court’s judgment, if Mr. Harris had not decided to return t@thvatesector after the April
21, 2011 Settlement was entered, the court is confident that this case would have besth resol

3 These motions, and related briefs include: the Government’s April 26, 2011 Nfotion
LimineTo Exclude [Chevron’s] New Damages Claim Or, In The Alternative, For A Contiruanc
Of Trial To Allow The Government Time To Retain A New Expert And To Obtain Disgover
Upon The New Theory; the Government's May 25, 2011 Motibn Limine To Exclude
Chevron's Damages Arising From The Cost Of Litigating This Case;dker@ment’'s May 25,
2011 Motionin LimineTo Exclude The Presentation Of Evidence Regarding Chevron's Cost Of
Capial Claims; Chevron’'s May 27, 2011 Motidm LimineTo Preclude Arguments Relating To
The Misconduct's “Causation” Of Effects On The Aborted Equity FinalizatiooceBs;
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the Government filed Rartial Motion To Dismisghatthe court hereby grantsecausehe Fifth
Cause of Action inhe Amended Complaint allegg claims for dtortious and fraudulent breach
of contract”thatsound in tort, and over which the court does not have jurisdiction.

On May 27, 2011, the parties filed Pfeal DamageBriefs. On May 30, 201,1Chevron
filed a Corrected Damages Phase Trial Brief. On May 31, 2011, the parties fildd BXibit
List. Thedamagegportion trialwasheld in Washington, D.C. from May 32011 through June
3, 2011 (“DIR at1-1250").

On June 6, 2011 the Government filed a Motion For Judgment On Partial Findings asking
the court to enter judgment in its favor on the grounds that Chevron was legally preotuded fr
reliance damages and had not proven entitlement to expectation damages.

On August 5, 2011, Chevrdited a Pos{Trial Brief (“Pl. PTD Br.”), Proposed Findings
Of Fact And Conclusions Of La@PIl. D PFOF”) andresponses to four of the Government’s
pending Motiondn Limine the Government’'s May 25, 20hrtial Motion To Dismiss andthe
Government’s June 6, 2011 Motion For Judgment On Partial Fisding

On September 29, 201Chevronfiled a Supplemental Brief Addressing The Alternative
Damages Scenarios Requested By The Court (“Pl. Supp.”).

On November 18, 2011, the Government filed aHaosi Brief (“‘Gov’t PT D Br.”) and
a Response TBlaintiff's MotionsIn Limine

On December 16, 2011, the parties filed a Seventh Supplemental Exhibit Qrst.
December 16, 2011, the Government filed a Response To Plaintiff's Supplemental ®amage
Brief (“Gov't Supp. D Resp.”).On December 23, 201Chevronfiled a Post Trial Reply Brief
(“Pl. PT D Reply”). On January 20, 2012 hevronfiled a Supplemental Reply Brief to the
Government’s December 16, 2011 Response (“Pl. Supp. D Reply”).

On September 27, 201the Governmentiled a Renewed Motion T®ismiss(“9/27/12
Gov't Mot.”). On October 3, 201Z hevronfiled a Responsg10/3/12 Pl. Resp.”) On October
22,2012, the Government filed a Reply (“10/22/12 Gov't Reply”).

On October 5, 2012, the court heard oral argument on the Government’s September 27,
2012 Renewed Motion To Dismiss, pursuant to RCFC 12(g(dthe parties’ damage theories
and proposed damage findings.

Chevron’s May 27, 2011 Motioim Limine To Preclude Arguments Related To A Damages
“Off set”; Plaintiff's May 27, 2011 Motiorin Limine To Preclude The Government From
Opposing Chevron's Request For-Baity Process Agreement Damages; Chevron’s May 27,
2011 MotionIn Limine To Exclude Evidence Of Terms And Negotiations Of [the April 21,
2011] Settlement Agreemerand the Government’s May 27, 2011 MotiorLimine To Exclude
Late-Disclosed Evidence And For Expedited Consideration.
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On January 11, 2013, the parties filed an Exhibit List Amendment and an Eighth
Supplemental Exhibit List. On February 15, 2013, the patrties filed a Ninth Suppleemtat
List and a Consolidated Exhibit List.

IV.  JURISDICTION .
A. Pre-Trial Decisions Regarding Jurisdiction.

Prior to trial, he court issued twdlemorandum Opinions regardirjgrisdiction. In
Chevron ) the courtaddressed foyurisdictional challengeby the Government

[1] In this case, Chevron has alleged two claims for breach of contract.
Therefore, as a matter of law, Chevron is not required to identify a specific
moneymandating provision in the Equity Process Agreement, because
inherent in every breach of contract is a right to money damages.
Moreover, Chevrors claims also satigfthe requirement of a substantive right
to moneydamages by seeking reliance damages. Therefore, the Equity
Process Agreement inherently provides a substantive right to money damages.

Chevron ) 71 Fed. Cl. at 2662 (citations omitted).

[2] [T]he [1996 NDA Acf did not implicitly repeal the Tucker Act jurisdiction
vested by Congress in the United States Court of Federal Claims to adjudicate
claims alleging that the Government has breached a contract with a private
citizen

Id. at 267.

[3] [T]he America Rule does not bar recovery of reliance damages, including
attorney’s fees. . .Chevron seeks recovery of exiges, including attornéy
fees, that were incurred relying on the process established by the Equity
Process Agreemdit

Although the attorngs fees that Chevron seeks as damages were incurred
advocating Chevron’s final equity position, they were not incurred in
litigation against the Unite&tates. Instead, the attorngyees are a measure

of Chevrons reliance on the Equity Process Agreemessuming that
Chevron can establish the breach alleged.

Id. at 268-7((citations omitted)

A fourth jurisdiction argumentbased on the NeAppropriated Funds Instrumentality
Doctrine,also wagejected See Chevron [71 Fed. Cl. at 27Xkee als®lattery v. United States
635 F.3d 1298, 1321 (Fed. Cir. 201&h(bang (holding that “the jurisdictional foundation of
the Tucker Act is not limited by the appropriation status of the agency’s funds soutee of
funds by which any judgment may bagia.
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On August 28, 2008, the court issued a Memorandum Opinion and Order denying the
Government’s (Second) Motiomo Dismiss paragraphs 64 and 70 of the August 20, 2004
Complaint. See Chevroril, 83 Fed. Clat 213. Therein, the court ruled that allegas in
pamgraphs 64 and 70 therein, as to the Governméntserial breach'tid not seek declaratory
relief, but a monetary awardnd denied the Government’s motidd.

B. The Effect Of The United States Court Of Appeals For The Federal Circuit’s
PostTrial Decision InRick’s Mushroom Service

After the courtissuedjurisdictional decisions if€hevron land Chevronll, the United
States Court of Appeals for the Federal Cirtétd in Rick’'s Mushroom Serv., Ine. United
States 521 F.3d 133§Fed. Cir. 2009, that “[tlhe [G]Jovernment's consent to suit under the
Tucker Act does not extend to every contfadtl. at 1343. Therefore, after trial, the coustia
sponterequested that the parties address the effe®Rick’'s Mushroomon the court’sprior
determinatios that theMay 19, 1997Equity Process Agreememtas moneymandating See
Gonzalew. Thaler, 132 S. Ct. 641, 648 (2012) (“When a requirement goes to suhater
jurisdiction, courts are obligated to considera spontéssues thathte parties have disclaimed or
have not presenteyl.

1. The Government’s Argument

The Governmenargueshat “the[May 19, 1997Equity Process Agreementicludes no
monetary component at all, and therefore is . . . obviously not a smaegating contract
9/27/12 Gov't Mot. at 7. The contract inRick's Mushroomset forth the terms othe
Government’'s agreement faertain constructionspecifications similarly, the Equity Process
Agreementat issue in this casset forth the terms dhe Government’s agreemamigardingthe
procedures fofinalizing the parties’equity interests in an oil field. 9/27/12 Gov't Mot. at 7.
And, like the plaintiff inRick’'s MushroomChevron seeks the codtstit incurredto comply
with theseprocedures. 9/27/12 Gov't Mot. at 8.

In addition, he Governmenalsoemphasizethat theEquity Process Agreemenias ‘a
contract fora process only.” 9/27/12 Gov't Mot. at 9.The Equity Process Agreement
guaranteed ngarticularoutcome. 9/27/12 Gov’'t Mot. at 9More importantly it specifically
barred judicial review. 9/27/12 Gov't Mot. at 11 (quoting JE 6 19B(stating that Chevron
“knowingly and voluntarily waive[d] any and all rights it may have. to bring any other
judicial . . . challenge to thienal equity determination decisions by the ASFETherefore, the
Equity Process Agreemebarsthis court fromjurisdictionover any dispute regarding the Equity
Process Agreemen®/27/12 Gov't Mot. at 10, 1giting New Valley Corpv. United States119
F.3d 1576, 1583 (Fed. Cir. 199Npo{dingthat where a contract clause “indicates that the parties
intended for any joint decision to be final and conclusive[s]uch a decision would be barred,
then, from judicial review")).

The Governmenfurtherargues thatontracts for process are not analogous to bid protest

cases,that authorizerecovery of bid preparation costaly when protesters demonstrasn
agency’s failure to follow a legally mandated process. 10/22/12 Gov't Ref@y athose
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recveries do not flow from contract law, batise from an expresstatutory provision, 28
U.S.C. 1491(b). 10/22/12 Gov't Reply at 5.

In addition, although the Government disputle validity of analogizinghe Equity
Process Agreememd an arbitration greementthe Government contends thatalogy suppost
its motion 10/22/12Gov’t Reply at 67 (quotingGulf Guar. Life Ins. Cov. Conn. Gen. Life Ins.
Co, 304 F.3d 476, 487 (5th Cir. 2002) (“[E]nforcement of an agreement to arbitrate . . . does not
appear to include any mechanism beyond those geared toward returning thegartiggation,
thus appearingot to authorize compensation by a court to parties in the form of darpages
to the issuance of the arbitral awafdinphasis addeid the Government’brief))).

2. The Plaintiff’'s Response

Chevron respondsthat the “default presumption remains that contracts are money
mandating. 10/3/12 Pl. Resp. at 2. Moreover, the holdifjadks Mushroom‘was limited to
the specific facts ofhat casg applying onlyto “exceptional contractfthat] . . . overcome the
ordinary presumption that their breach gives rise to money damages.” 10/3/12 Pl. Rebp. at
The Equity Process Agreemaitissue in this casstablished a process foralizing ownership
interests in an oil fieldSincethat determinatiomecessarilyequired thgpaymentof moneyfrom
one party to the otherthe Equity Process Agreemeriinherently relate[s] to monetary
compensatiofi. 10/3/12 Pl. Resp. at-6, 89 (quotingHolmesv. United States657 F.3d 1303,
1316 (Fed. Cir. 201)) Chevronalso cites to the availability of reliance damages in other cases
involving breach of contracts for process, such asré¢bhevery of bid preparation costven
when thecontractcontairs no moneymandating provision. 10/3/12 PIl. Resp. at 6 (citieyer
Prods. Cov.United States 140 F. Supp. 409, 4184 (Cl. Ct. 1956) Finally, Chevron
contends thatalthough thé=quity Process Agreemeexcludes decisions of tieSFE and OHA
from judicial review it does not bar judicial reviewf the breachof the Equity Process
Agreement 10/3/12 PI. Resp. at 6.

3. The Court’s Resolution.

The United States Court of Appeals for the Federal Circuit held libaagreement at
isste in Rick’s Mushroomdid “not provide a substantive right to recover moedaynages
becausdt was a cooperative ceshare agreemeft,and “there was no evidence of a buyer
seller relationship, and the government did not receidieegt benefitfrom the operation of the
[mushroom processing] facility.Rick’'s Mushroom521 F.3cat 1313-44 (emphasis added).

Subsequentlythe United States @t of Appeals for the Federal Circutarified that
Rick’s Mushroondid notalter the general rule &k

24 A cooperative cosshare agreement is one where the “principal purposeis to
transfer a thing of valueotthe State, local government, or other recipient to carry puihc
purposeof support or stimulation authorized by a law of the United States instead of acquiring
(by purchase, lease, or barter) property or services for the direct bane§é @f tle United
States Government[.]” 31 U.S.C. 8 6305 (2006) (emphasis added).
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in the area of government contracts, as with private agreements, there is a
presumption in the civil context that a damages remedy will be available upon the
breach of an agreement. Indeed, as a plurality ofUnded States]Supreme

Court noted ifJnited States. Winstar Corp, 518 U.S. 839, 116 S. Ct. 2432, 135

L. Ed. 2d 964(1996), “damages are always the default remedy for breach of
contract.”

Holmes 657 F.3dat 1314 (quotingSanderss. United States252 F.3d 1329, 1334 (Fed. Cir.
2001)).

Accordingly, “when a breach of contract claim is brought in[th@ted StatesCourt of
Federal Claims under the Tucker Act, the plaintiff comes armed with thenmoésn that
money damages are available, so that normally no further inquiry is retjuidedin the case of
unconventional contracts, the courtust inquire whether the agreement “could fairly be
interpreted as contemplating money damages in the event of brelthdt 1315. Holmes
provided the counvith a two-part analysisor makingthis determination.

First, the court must determimenether money damages would be availableafbreach
of the type of contract at issue.ld. at 131415 (explainingthat there is no presumption that
money damages are available for esistiring agreements or Title VII discrimination
complaints). Second, the coumust examinghe details of the specific contraat issue Id.
(explaining that, for example, “[a] contract expressly disavowing moneggkesnwould not give
rise to Tucker Act jurisidtion”). This secondstep wadispositive inHolmes wherethe Navy
entered inta settlement agreemetot expunge negative information frgphaintiff’'s record but
did not agree to make aspecific monetarpayments.ld. at 1315 Neverthelessthesedtlement
agreement was held to be “inherently relate[d] to monetary compensation thfita]gh
relationship to [plaintiff's] future employment [prospgctsid. at 1316.

In this case, the Equity Process Agreementeffect is a contract fora quasijudicial
procedureakin toan arbitration agreemenflE 1522 af|9 (Expert Report of Professor Geoffrey
C. Hazard, Jr.J> see alsdBLACK'S LAW DICTIONARY 112 (9th ed. 2009 (defining “arbitration”
as ‘[a] method of dispute resolution involving one or more neutral third parties who are usu[ally]
agreed to by the disputing parties and whose decision is bindi@dg9rge J. Grant Const.
Co.v. United States109 F. Supp. 245, 247 (Ct. Cl. 19%8)government agreement that includes
a dispute resolution procedure authorizing federal officials to act in ajgdasal manner is &
sort of arbitration, albeit by agents of one party to the corifractarveyv. Joyce 199 F.3d 790,
792-94(5th Cir. 2000)construing a paragraph an agreement among thrggsiness associates
as an arbitration clause, although the text did not use the words “arbiter trat@Bbi or
“arbitration”).

%5 For this reason, the court rejects Chevron’s analogy to bid protest cases; wieeig the
no contract between the federal agency and the protestor, but a successfidrstaegorily
can recover bid preparation costSee28 U.S.C. 8§ 1491(b)(2) (allamg monetary relief limited
to bid preparation and proposal costs).
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The Government’s reliance oBGulf Guarantyis misplaced becausehe United States
Court of Appeals for the Fifth Circuhield in that caseonly thata federal trialcourt may not
award damages for breaoh an arbitration agreementhile an arbitration process is ongoing.
SeeGulf Guar, 304 F.3dat 487-88(holding that the Federal Arbitration Act bars a court from
awarding damages for breach of an arbitration agreement “prior to issuanice afbttral
award”) To the contrary, federal courts award damages for a breach of an arbitrationeagreem
SeeBergquistv. Mann Bracken592 F.3d 816, 8189 (7th Cir. 2010) (“[W]hen injuries created
by the process of arbitration are redressable in damages, federal courts @etenbto act|.]”);
Munsonv. Straits of Dover, S.S. Gdl02 F. 926, 927 (2d Cir. 19D0(awarding nominal damages
for failure to engage in contractéaor arbitration, and stating that “ftre are many cases in the
books wheréactual damages have been awarded to parties who have engaged in an arbitration
process that has been vitiated by the other party’s withdrawal after the pregas$,dee also
Red Cross Ling. Atl. Fruit Co, 264 U.S. 109, 121 (1924) (Brandeis, J.) (“If [an arbitration
agreement is] executory, a breach will support an action for damagé&hkeéjefore, the court is
satisfied thathe firstpart of the Holmesanalysis supportthe presumptiomn this case that the
Equity Process Agreement could “fairly be interpreted as contemplating mamages.”

The secondart of the Holmesanalysis alssupportsthe presumptiorthat the Equity
Process Agreement is monmandating becauseit is “inherently related” to monetary
compensationhecause it created a process that would result in one party paying theortiesr
to finalize a commerciatlisputeconcerningequity intersts inoil and gageserves JE 6(Equity
Process AgreementJE 1548  10.4 (Termination Agreement, discussing “payments between
the[p]arties. .. arising from. . . equity finalization”). In addition, the April 21, 2011 Settlement
terminated th&quity Process Agreemewith the payment omoney, albeit thamountwas not
disclosed Sincethe Equity Process Agement directlywas relatedto the payment of money
the court has determined thatould “fairly be interpreted as contemplating mowkeynages
in the event of a breadfi.

In addition, he court also rejectthhe Governmeris argument that th&quity Process
Agreement explicitlybars thecourt from adjudicaing claims arisingfrom its breach 9/27/12
Gov't Mot. at 11. To the contrary,lte Equity Process Agreemedpdrsjudicial review of the
ASFE'’s final equity determinatiomut not the partiestompliance with the terms tfie Equity
Process AgreemeniCompareJE 6 § B.9 (barring review ofie ASFE’sdecisions)with JE 6 |
C.4 (stating that the Equity Process Agreement “constitutes the legal, aradi binding
obligation of the partiegnforceable against theimaccordance witlts terms)).

Forthesereasos, the court has determined thiae Equity Process Agreemenmnmeney-
mandating and th&ick’s Mushroom Serviadoes not bar the courom adjudicatinghe claims
allegedin the August 20, 200€omplaint,as amendedThe Government'September 27, 2012
Renewed Motion T@ismisstherefore is denied.

26 As such, the court also rejects the Government’s argument (9/27/12 Gov't M), at
that the Equity Process Agreement is factually akin to the cooperative agtaeni®iok’s
Mushroom because in that case, the Government “did not receive a direct benefit from the
operation of the .. facility.” Rick’s Mushroom521 F.3d at 1344. In this case, however, the
Equity Process Agreement provided DOE with a direct benefit in the foram @igreedipon
process for determining the equity interests of DOE and Chevron in the Elk esis\R.
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C. Other Jurisdictional Issues Raised In The Government's May 14, 2010 Post-

Trial Brief.
a. Jurisdictional Arguments That Are Not At IssueOr Are Irrelevant In
This Case

The Government's May 14, 2010 Pdstal Brief also raisedseveral “straw man”
jurisdictional arguments:

1. The [United States Court of Federal Claindjes not have jurisdiction to adjudicate
claims arisingunder the Administrative Procedure ABAPA”) (Gov't PT Resp. at B).

2. The [United States Court of Federal Clainddes not have jurisdiction to adjudicate
claims arising under OHA'’s Decisions (Gov't PT Resp. at 24).

3. The [United States Court of Federal Claindjes not have jurisdiction to adjudicate
claims alleged by Chevron as to the legal aspedisedASFE’s Equity Redetermination
Decisions (Gov't PT Resp. at 25).

4, The [United States Court of Federal Claindjes not have jurisdiction to adjudicate
claims alleged by Chevron as to the technical aspects of the ASFE’'s Equity
Redetermination DecisienNGov't PT Resp. at 25).

5. The [United States Court of Federal Claindjes not have jurisdiction tadjudicate
allegationsthat DOE attorneys violated the D.C. Code of Professional Responsibility
(Gov't PT Resp. at 26).

The court has determined that none of these issues are relevant nor at iSsumsgeth
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b. Whether The United StatesCourt Of Federal Claims Has Jurisdiction
To Adjudicate Plaintiff's Claims That The Department Of Energy
Breached The EquitylndependentPetroleum Engineer Protocol.

I. The Plaintiff’'s Argument.

Chevronargues that the court has jurisdiction to adjudi€®#E's alleged breach of &
Equity IPE Protocol for three reasons. Figdthoughthe Equity IPE Protocol was issued as an
Administrative Order it evidenced an agreemebetweenDOE and Chevron, becauseit:
“fleshed out the understandings of the parties” (JE &dter from Ms.Egger to Mr. Stay) and
DOE viewed the Protocol as binding on both parties (JE-T@inutes ofa meeting between
Chevron and DOE at which Ms. Egger stated “[w]e have a protocol agreemenethapa/the
parties regard as binding”). Pl. PT Reply at2ZD8PI. PT Br. at 3-54. In addition, the Equity
IPE Protocol meets all the requirements for a contractintent, consideration, acceptance, and
signature by an authorized government official. Pl. PT Br. &@5bgitingD&N Bankv. United
States 331 F.3d 1374, 1378 (Fed. Cir. 2003)).

Second, the Equity IPE Protocol implicitlyas incorporated into thdequity Process
Agreement Pl. PT Br. at 565; Pl. PT Reply at 2@1. Although thé€quity Process Agreement
only expressly incorporated the procedures mandated by the Equity IPE Protbaaspéct to
the Shallow Oil Zone (JB 1 A(2)), thisreflects the fact thahe Protocol originally applied to
the other three zones, so express incorporation was required to apply the Protocolagi this
zone. Pl. PT Br. at 54. Moreovet, is implausible that the parties to tlsuity Process
Agreementintended toban ex partecommunications onhasto the equity finalization of the
Shallow Oil Zone, but not the other zonéd. PT Br at 5455.

Third, even if the Equity IPE Protocol was not a contract betv@avron andOE, or
incorporated into a contract between them, it was expressly incorporated iidiaytl& 1996
Contract between the DGd&nhd Equity IPE JE1372 at CBL0O03 00533  1.@Chevronwas an
intended beneficiary of that contract ahéreforehas standing to bringny suit, includingfor a
breach of the incorporated Equity IPE Protocol. Pl. PT Br. eéi&b%citing Glassv. United
States 258 F.3d 1349, 1354 (Fed. Cir. 2001) (“In order to prove third party beneficiary status, a
party must demonstrate that the contract not only reflects the express edimpéntion to
benefit the party, but that it reflects an intention to benefit the party gifgctisee alsdl. PT
Reply at 2122. The entire point of the July 8, 1996 Contraxth the Equity IPE was to provide
an impartial procesthat wouldbenefitDOE and Chevronas theEquity IPE testified at trial.
SeeJE 2at CMEO002 004501996 NDA Actrequiring DOE to hire an IPEhat is“mutually
acceptable” ta€hevronand DOE);see alsdalR at2795 (Sewell)TR at2854 (Frost).

il. The Government’'sResponse
The Government responds that tBquity IPE Protocol is an Administrative Order, not a
contract. Accordingly, it may only be challenged under #ieA and the United States Court of

Federal Claimsloes not have jurisdiction to adjudicate a claim under the APA. Gov't PT Resp.
at 3. Althoughthe ASFE permittedChevronto provide input into the terms of the Equity IPE
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Protocol, this does natstablishthat DOE intended theEquity IPE Protocol to be a contract
between the partiesov’'t PT Resp. at 3.

In addition, the Equity IPE Protocol wasot incorporated into theEquity Process
Agreementfor all four zones Asthe courtpreviously foundthe Equity Process Agreemefdid
not incorporate any procedures from [tBquity IPE Protocdl” with respect to the Carneros,
Dry Gas, and Stevens ZoneSeeChevron | 71 Fed. Cl. at£7. Accordingly, ay violation of
the Equity IPEProtocol by DOEas to thes¢hree zoness not a breach of theEquity Process
Agreement Gov't PT Respat 34.

Chevron cannoargue that DOE’s alleged violation of the Equity IPE Protocol vidlate
the July 8, 1996 contratietween thé€equity IPE andDOE. Gov't PT Respat 45. Chevron
was not a beneficiary of thabwtract nor has Chevrondemonstrated that ¢hcontract was
entered into for its “direct” benefit a prerequisitdor the courts exerciseof jurisdiction. See
Glass 258 F.3d at 1354 More importantly, no language in thEquity IPE Protocoindicates
that it was entered into for Chevron’s benefit. JE 1372.

iii. The Court’s Resolution.

I. The Equity Independent Petroleum EngineeProtocol
Was Not A Contract Betwea Plaintiff And The
Department Of Energy.

The United States Supreme Court bhservedhat consent decrees and administrative
orders “arrived at by negotiation between the partiéave “attributes . . of contracts” and thus
“are treated as contracfor some purposgk but not for others.” United Statey.ITT Cont’l
Baking Co, 420 U.S. 223, 237 n.10 (1975). For this reason, the United States Court of Appeals
for the Federal Circuthasheld thatthe United States Court of Federal Claimasljurisdiction to
adjudicate abreach of contract claimarising fromthe Governmerg violation of a consent
decree entered ka/federal district court.See VanDesande United States673 F.3d 1342, 1350
(Fed. Cir. 2012) (“[T]hdTT line of cases suppaia conclusion that settlement agreements, even
if they are incorporated into judicial or administrative consent decihould be viewed for
enforcement purposes as having the attributes of a contract.”). AccordiraghAdiministrative
Order formalizs a negotiated agreement betwée® Governmenand a private party, our
appellate court’s jurisprudence supports the propositionatifiadieral trialcourthas jurisdiction
to adjudicate dreach of that @ler.

In this case, DOE requestdédat Chevron omment on and approvime Equity IPE
Protocol, as well as the two supplements. JE B&uity IPE Protocol); JE 107 (First
Supplement); JE 171 (Second Supplementjereafter DOE consistenthtreatedthe Equity IPE
Protocolas theproductof negotiationsbetween DOEand Chevron. JE 5& /96 letter from
Ms. Egger toChevronrequesting “[i]f you find thgEquity IPE] Protocol acceptable, please so
indicate by return telefax with your signature” and describing Eheity IPE Protocol as
“flesh[ing] out the understandings of the parties”); JE 72 (minute82306 meeting between
DOE and ChevronwhereMs. Eggeradvised Chevrothat“[w]e have gn Equity IPE Ptotocol
agreement that we hope the parties regard as binding”};71E(QL/21087 letter from ASFE
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Godley to Chevron stating “[a]lthough tiigéquity IPE] Protocol did not contain every element
initially desired by either party, it was, as noted in your January 8 lefgeredto by Chevron
prior to its issuance”); JE 108/1886 memorandum from Ms. Egger @hevron describinghe
First Supplement to thEquity IPEProtocol and indicatinthat“[ijn order to accommodate DOE
procurement practice, we have put this in the form of an agreed-upon protocol”).

The evidencesuggests thaalthoughDOE accepted input fronChevronin preparing the
Equity IPEProtocol,it was done in the spirit of cooperatiomgt with an eye toward entering into
a contractual agreement wi@hevron For example, the January 21, 1997 lettemfiDOE to
Chevronstated:

Even before the retention ¢the IPH, the [DOE] extensively discussed with
Chevron the process to be used to finalize equity and sought to reach consensus
with Chevron on the process and milestones for this complex undertaking.
course, seeking to establish a mutually acceptable process is not required by the

Act. Nevertheless, we believed such an effort was desirablea argphificant
effort in this regard is reflected in thduity IPEProtocol.]

JE 171.

Moreover,although DOE invitedChevronto “review and comment” on a final draft of
the Equity IPEProtocol, DOE wasot required to secure Chevron’s approval. JESB8;alsaJE
54 (minutes from June 26, 1996 meeting between DOE and Chevron 0&'s General
Counsel stated[tv] e would like to decide on a procedure that both parties are comfortable with,
but the Department is prepared to go forward without Chevron’s agreemeXitfjough the
1966 NDA Act required thatan IPE be “mutually acceptable” tGhevron andDOE, it did not
require that the process followed by the IPE meet with Chevron’s app®eelE 2at CME002
00450 (stating that in deciding whether to accept a recommendation from the ‘e
Secretary [of Energy] may use such other method abksh final equity interest in the reserve
as the Secretary considers appropriatelh addition, there is no indication th&hevron
provided DOE with anyseparateconsideratiorfor the Equity IPE Protocol, as it did whén
signed theEquity Process Agementandthe Decoupling Agreementvhere Chevron agredd
forgo judicial review of final OHA decisioras to equity finalization

For these reasonshe court has determindtat the Equity IPE Protocol was not a
contract betwee@hevronandDOE.

il. The Equity IndependentPetroleum Engineer Protocol
Was Not Incorporated Into The Equity Process
AgreementAs To The Carneros, Dry Gas, And Stevens
Zones.

Although Chevron Istated thathe Equity Process Agreemefdid not incorpoate any

procedures from Administrative Order No.-08,” that statement was made describing the
Equity Process Agreement on a motiordigmiss based solely on the allegations in the August
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20, 2004 Complaint. Sincedhwas a prérial opinion,it wasnot a finding of facbr law subject
to the lawof-the-case doctrine.SeeUnited States. Palmer, 122 F.3d 215, 221 (5th Cir. 1997)
(recognizingthat trial courts“are not always bound by their prior rulings on pretrial motjpns
see alsdutside the Box Innovations, LLC v. Travel Caddy,, 16@5 F.3d 1285, 1307 (Fed. Cir.
2012)(Newman, J., concurring in part, dissenting in part) (“The ‘of the casedoes not apply
to preliminary rulings made on pretrial motign.

In any event, the court has determined that Huogity Process Agreemergannot
reasonablype interpreted as incorpoirag the Equity IPEProtocolas to all four zonesecause
the Equity Process Agreemeakpressly incorporateonly the Equity IPEProtocol with respect
to the Shallow Oil Zone. JE 6A12 (“The procedures of [the Protocol] . . . will be utilized
the[Shallow Oil Zong” (emphasis added)). Nothing in tBguity Process Agreemepurports
to incorporate th&quity IPEProtocol with respect to the remaining three zameadthe courtis
not at liberty to incorporate a separate document as a cotdractwithout evidence othe
parties’ assent See Grecw.Dep't of the Army 852 F.2d 558, 560 (Fed. Cir. 1988) (“In
construing a contract, we look first to the terms of the agreemelit iSur task is to determine
the intent of the parties at the time they contracted, as evidenced by the ctselfacOnly if
there is ambiguity should par@vidence be considered.”).Therefore, he Equity Process
Agreemenis not ambiguous asékpressly incorporates thiequity IPEProtocol for the Shallow
Oil Zone, butnot the other zonesSee Monroe M. Tapper & AssacUnited States602 F.2d
311, 314(Ct. Cl. 1979) (“It is an established rule of contract interpretation that wdeseral
subjects of a class or group are enumerated and there are no general words tatsbtvert
subjects or items are included, it may reasonably be inferred that the subjemtssanot named
were intended to be excluded.” (citingC®RBIN ON CONTRACTS § 552, at 206 (1960))). Nor has
Chevronprovided convincing evidende the contrary See City of Oxnard. United States851
F.2d 344, 347 (Fed. Cir. 1988) (“A party contesting the reasonable construction of contract
language must show either that both parties had a contrary intent, or that the glanty sief
had no reason to know of that reasonable construction at the time of making traeqry.
Instead, Chevrosimply assers that “[t]here is no explanation as to why the parties would have
added heightened procedural protections only with respect to the Shallow Oil Zone[RT P
Br. at 54. Chevroncites no evidence that this wB®©E’s intent, onlypost factotestimony by
Chevrorns Program Directar Pl. PT Br. at 54 (citingR at914 (Stay)) seealso Varilease Tech.
Grp. v. United States289 F.3d 795, 799 (Fed. CR002) (“[T] he intention of a party entering
into a contract isletermined by an objective reading of the language of the contract, not by that
party s statements in subsequent litigatidpn Therefore as a matter of lanthe court is not at
liberty toimport a term that is absent from the parties’ written agreement.

For these reasons, the court has determined thaEduéy IPE Protocol was not
incorporated into th&quity Process Agreemefar any zone, except the Shallow Oil Zone.

iii. But, Plaintiff Was A Third Party Beneficiary Of The
July 8, 1996Contract Between The Department Of
Energy And The Equity Independent Petroleum
Engineer.
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The July 8, 1996ontractbetween DOE and the Equity IPE implemented Congress’
directive that DOHRetainan IPEwho would be'mutually acceptable” to both parties, reflecting
tha the Equity IPE’s work wuld be of direct benefit to DOBnd Chevron JE 2at CMEO002
00450 This objectivealsois reflected in the termef the July 8, 1996 Contraatequiringthe
Equity IPE to “prepare recommendations on the respective final equity figures of the Demlartme
of Energy (DOE) and Chevron USA (Chevron), in the specified known oil and gas zones . . . in
accordance with section 3412(b)(2) of the [NDA Act]. . .The Equity IPE’'s workand
recommendations should be independent and impartial, and not concerned with the financial
impact the recommendations may have on the owned& 1372 at CBLOO3 00533 1.0
(emphasis added). In addition, “[t]he Equity IPE shall develop the implementation plased
on the process framework contained in the [Equity IPE Protdcold. at CBLO03 00534
3.1.03 (emphasis added). Therefore, the July 8, 1996 Equity IPE Protocol was incorparated int
the July 8, 1996 Contratly reference The Equity IFE Protocolestablished “process that is
designed to be open, fair, transparent and one that will adequately proteespeetive
ownership interests of the own&(SE 3 1 B(5)). TR at2795 (Sewell) (agreeing that the work
the Equity IPE performedd]efinitely” was “of benefit to both Chevron and the Department of
Energy”); TR at2854 (Frost) (same)R at2958 (Krenek) (agreeing that both Chevron and the
DOE were the Equity IPE’s clients).

In Sullivanv. United States625 F.3d 1378 (FedCir. 2010), the United States Court of
Appeals for the Federal Circuit held:

For third party beneficiary status to be conferred on a party, the “contract must
reflect the express or implied intention of the [contracting] parties to ibémef
third-party.” Montanav. United States 124 F.3d 1269, 1273 (Fed.Cir.1997).
While the third party does not need to be specifically identified in the contract,
third party beneficiary status can only be bestowed on those parties that “fall
within a class kearly intended to be benefited” by the contratd. “[M]erely
because a third party may derive a benefit, purely incidental and not cdeteanp

by the contracting parties, from the performance of a contract does niat thratit
party to enforce the contractWILLISTON ON CONTRACTS S 37:7.

Id. at 1380 (alterations in original).

Accordingly, to determine whether a nparty to a contract is a third party beneficiary,
the court must “look to whether the beneficiary would be reasonable in relyitige promise as

27 Although some jurisdictions require that thimhrty beneficiaries be the sole
beneficiaries others do not.CompareElmo Greer & Sons, Ina. Green Const. C9.943 F.2d
48 (4th Cir. 1991) (unpublished opinionpb&erving that “West Virginia courts have
unwaveringly upheld [the ‘sole beneficiary’ test as a] prerequisitectovesy by a thireparty
beneficiary”),with Avco Delta Corp. Canada Ltd. United States484 F.2d 692, 702 (7th Cir.
1973) (“*Nor does the promise have to be for the sole benefit of the third party who is suing[
under lllinois law.]”) andBeverlyv. Macy, 702 F.2d 931, 94{11th Cir. 1983) (“[T]he question
of ‘intent to benkt’ is more complex than an inquiry into whether the primary or sole purpose
(or motive) was to benefit a ngrarty to the contrach).
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manifesting an intention to confer a right on hinbeéwakukw. Martinez 271 F.3d 1031, 1041
(Fed. Cir. 2001). Moreover, when the contract at issue “implements a statutcnyema it is
appropriate to inquire into the governing statute and its purpdReédlerv. Dep’'t of Energy
255 F.3d 1347, 1352 (Fed. Cir. 2001).

In this case, the July 8, 1996 contract between DOE and the Equity IPE expressed that
both DOE and the Equity IPE intended Chevron to benefit from the procedures set forth in the
Equity IPE Protocol.The Equity IPE was retainedo provide “independent and impartial” equity
determinations to “adequately protect” the interests of it and Chevron. In fact Ms.
Eggeragreedhatit was reasonable f@Chevronto rely on theex parteprohibition in the Equity
IPE Protocol. TR at2017 (“Q: And Chevron could reasonably rely on the expectation that the
Department of Energy would abide by the provisions of this protocol? A: And vice Véngk
that’s correct.”).

For these reasonshe court has determined th@hevronwas the direct and intended
third party beneficiary of the July 8, 199bntract between DOE and the Equity IPE
incorporatingthe Equity IPE Protocohs a material terntherein. Accordingly, the court has
determinedthat it has jurisdiction to adjudicate Chevron’s claims that DOE also breached the
terms of theEquity IPE Protocol See Roedle255 F.3d at 1352 (“To establish a right of action
by a third person who is not a party to or ideetifin the contract as a beneficiary of its
performance, the contract must show the intention of the contracting parties to prdadefit
to that person.”).

V. DISCUSSION.

A. Whether The Secretary Of The Department Of Energy Had Authority To
Prohibit Staff Attorneys From Having Ex ParteCommunications With The
Assistant Secretary For Fossil Energy

1. The Government’s Argument.

The Government argsethat, even if the terms of the Equity Process Agreement
prohibited ex parte communications by DOE lawyers witlhe ASFE, any such agreement
“would be a legal nullity.” Gov’t PT Resp. at-P&. On June 17, 1996, the Secretary of the
DOE delegated responsibility to the ASFE to implement all duties required by theakdPC
perform all functiongequiredto finalize equity, in theElk Hills Reserve JE 1462 (DOE Order
No. 0204158). But, the ASFE anthe ASFE’sagents were “governed by the rules and
regulations of the Department of Energy and the policies and procedures presgrithed b
Secretary and the Secretarylelegates.” JE 1462  3.a.

Two prior Orders issued by the Secretary of the DOE, however, required thaittalism
of DOE *“legal policy, analysis, and advice” were to be coordinated with andrdeésl by
DOE’s Office of the General Counsel. JE 143R2(B2 Order stating “[i]t is essential that all
matters of legal policy, analysis, and advice affecting the Departmetlypeoordinated by,
and consistent with the views, of the General ColjiséE 1458 11/2785 Order stating “all
matters of legapolicy, analysisand advice affecting the Department must be coordinated with
and subject to the direction of the General Counsel.”). Since the June @Qrt@9dissued by
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DOE’s Secretaryid not rescind these prior Orders, the Government insistshithaASFE did
not have the authority to prohibéx partecommunications between DOE attorneys and the
ASFE, whether the DOE attorneys also served on DOE’s EFT or not. Gov't PT Re§pat 2
Likewise, DOE was prohibited from assigniagattorney fromthe Office of General Counsel to
provide advice to the EFT while utilizing different attorneys to provide legatedoithe ASFE,
because the attorney advising the EFT would be required to coordinate legal gl the
Office of General Counsel so the “two attorneys [would be] required to take riee Isgal
position, that is, the legal position as determined by the General Counsel.” PGdRésp. at 22.
In other words, “the Secretafpf DOE] delegated authority to OGC to determine DOE'’s
authortative position on virtually alland] any questions of law,” so it was impossible for the
ASFE to contract for a neutral process by which some DOE persooulel advocate legal
positionsdifferentthan those that might ultimately be adopted by the ASEBv't PT Resp. at
24.

2. The Plaintiff’'s Response.

Chevron respondihat he Government’s contention that the June 17, 1996 DOE Order
did not authorize the ASFE to make all decisions, inclutéggldecisions, without the approval
of the DOE Office of General Counse$ without support. Pl. PT Br. at 38. That Order
authorized the ASFE to “[p]erforiall duties and responsibilitielative to the disposition of the
United States share of petroleum produced from the Naval Petroleum ReserdEs[462 | 1.e
(emphasis added). This broad grahauthority, howeverdid not need to delegate to the ASFE
the express authority tesuelegal opinions, because it encompassed “all” necessary powers. Pl.
PT Br. at 40. Moreover, the Governmemisitionis not consistent with other federal agencies’
“widespread . . . practice of separating General Counsel lawyers from de@kingm
functions[.]” PI. PT Br. at 40 In addition, the February 21, 1992 Memorandum on which the
Government relie§JE 1454) was rescinded on April 1, 1993, prior to DOE’s conduct at issue in
this case. JE 1455 at 8. And, the other DOE Orders relied upon by the Government do not
authorize DOE'©ffice of General Counselith final authorityover the exercise ohdepenént
adjudicatory functions within DOE. PI. PT Br4it42. Therefore, the more specific delegation
to the ASFE trumpshe generalized Order delegating legal functions to the DWfice of
General CounselPl. PT Br at 42.

3. The Court’s Resolution.

The DOE Secretaris November 27, 1995 Memoranduentitled “Alignment of Legal
Services” provides:

The General Counsel is accountable to me for the sufficiency and consistency of
legal advice provided throughout the Department. For that reason, alts1udtte
legal policy, analysis, and advice affecting the Department must be coordinated
with and subject to the direction of the General Counsel. The General Counsel
will establish procedures to ensure that this professional consultation occurs and
that advce rendered on legal issues is consistent and correct.
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JE 1458 at 78

The purpose of thisdMemorandum was to ensure that the leg@isorswithin DOE's
Office of General Counsgirovided consistent advice to other DOE employees. JE 4448
(“With respect to the provision of legal services, | believe an important step towardsirapera
more efficiently is a careful alignment of legal services provided througheuDepartment,
including a formalization of the relationshygtween [DOE] lawyers in thigeld and the General
Counsel’ (emphasis added)).

The UPC provides thaif either the Operating Committee or Engineer@®gmmitteeis
“unable to agree upon any mattes, tesolutiorwill be madeby the Secretary of the Na¥y. JE
1 8 9 (UPC “Determination of Disputes” clause). T896NDA Act further provides that the
Secretary of the Navy “may accept the recommendation of the [IPE] . . . aise .such other
method to establish final equity interest in the reserve as the Secretary coagigdexwiate.”
JE 2at CMEO002 00450 (emphasis added).

Pursuant to the 1996 NDA Acthe Secretary of Energgsued DOE Order No. 0204
158, delegaing “all” powers under the UPC to the ASFE to:

a. Perform all functions vested in Subtitle B of the [NDA Act]
relating to the sale of Naval Petroleum Reserve Numbered | and the study of
options for maximizing the value of the other five Naval Petroleum and Oil Shale
Reserves to the United States.

d. Performall duties and responsibilitiesequired by the Unit Plan
Contract between the United States of America and Chevron U.S.A., Inc. [and
amendments thereto].

e. Performall duties and responsibilitie®lative to the disposition of
the United States share of petroleum produced from the Naval Petroleum
Reserves to or for the Department of Defense and the Strategic PetradeameR
pursuant to 10 U.S.C. section 7430(k) and (I).

JE 1462 1 1 (emphasis added).

8 The DOE Secretary'sebruary 21, 1992 Memorandum is irrelevasince Chevron
presented unrebutted evidence that ttmsument was rescinded on April 1, 1993, long before
the ASFE issued the Equity IPE Protocol ahd partieexecutedhe Equity Process Agreement.
JE 1455 at 8.

29 The Secretary of the Navy’s authority subsequently was transferreel 8ethetary of

the DOE. SeeDepartment of Energy Organization Act, Pub. L. N0:9958 307, 91 Stat. 565
(2977).
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Paragraph 3 entitled, “Limitation,” howevegurovided that the ASFE’s authority was
subject to “the rules and regulations of the Department of Energy and thegafid procedures
prescribed by the Secretary and the Secretary’s delegate$462H] 3.a.

Accordingly, the ASFE was expected to consult with and receive legal advice from
attorneys in théOE’s General Counsel’'s Office, but the November 27, 1995 Memorandum in
no wayrequirednor authorizedhe ASFEto performquasi-adjudicatory digs in any manner
that was noimpartial andndependent.

Therefore, the Government’s reliance on the November 27, 1995 Alignment of Legal
Services Memorandum mmisplaced As Professor Bregasbservedat trial, the Government’'s
interpretations

like telephone justice in the Soviet Union, [the ASFE] tries to do the right thing,
[as] the judge, until he gets the call from tf€]Jommissar. Spoit's almost
analogous.[The ASFE] gets the ansWgrwhen he gets the phone call from the
[G]eneral[C]ounsel’soffice.

TR at1032-33(Breger)

Moreover, if the November 27, 1995 Memorandum were interpreted to prohibit the
ASFE from exercising independent judgment in performing adjudicatory funcsohstantial
due process concerngould be implicated. JE 1522 at f 11.1 (Expert Report of Professor
Geoffrey C. Hazard, Jr.gee also Withrowv. Larkin, 421 U.S. 35, 47 (1975) (“Not only is a
biased decisionmaker constitutionally unacceptable but ‘our system of law Wwags al
endeavored to prevent even the probability of unfairness.” (quatimg Murchison 349 U.S.
133, 136 (1955))NEC Corp.v. United States151 F.3d 1361, 1372 (Fed. Cir. 1998) (“The right
to an impartial decision maker is unquestionably an aspect of proceduratodessy’). But,
“the blend of investigative and adjudicative functions . . . found in modern administrative
agencies requires that a pragmatic approach be taken to what qualifies ggaatialindecision
maker.” 1d. at 1371. Of coursedue process is neatt issueevenwherean adjudicator could be
characterized as having prejudged a case “in some medsuirdi’e process is implicated where
“the decision maker’s mind is ‘irrevocably closed’ on a disputed isslak.at 137273 (quoting
FTCv.Cement Inst.333 U.S. 683701 (1948)). Due processlso prohibits an advocate from
functioningas an adjudicatorSeeWalkerv. City of Berkeley951 F.2d 182, 184 (9th Cir. 1991)
(holding that due process was violated where “the same staff attorney . . . functionfed$ bot
the City’s attorney in the federal court case and as the decisionmakbe inofitemporaneous
administrative] hearing”).

For these reasons, the court has determinedDi®&’s Secretary had thauthorityand
the duty to prohibitDOE staff attorneyswvho srved in an advocacy capacityom havingex
parte communicationgoncerning “equityedeterminatiorrelatedmatters”with the ASFE who
was the adjudicator dhe equity finalization of the Elk Hills Reserve
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B. Whether Department Of Energy Attorneys Who Served As Advocates In The
Equity Finalization Process Were Subject Tal'he Ex ParteProhibitions Of
The Equity Process Agreement.

1. The Plaintiff’'s Argument.

Chevron also argues that paragraplB.4 of the Equity Process Agreemeriplainly
precludes eitheride’s advocategincluding attorneys] in the equity finalization process from
engaging irex partecommunications- whether direct or indirect with the ASFE.” Pl. PT Br.
at 8. Although the term “equity teamias not defined in theEquity Process Agreesnt a
similar term “equity finalization team(EFT),” was defined in theEquity IPE Protocol as
individuals “appointed [by each owner] . . . to develop and present its equity positionghfoif eac
the three zones under consideration.” JE 3 1 C¥¥)celawyers act as agents ftireir clients
an ex partecommunication provisiormpplicable toa party“inherently applies to that party’s
lawyers.” Pl. PT Br.at 15. In additionParagraplB.4 of the Equity Process Agreemeatso
applies to “indirect’ex parte communicationsglaifying that a lawyer mayot bea conduit
through whichex partecommunications occur between namyers. Pl. PT Br. at 15.

Although paragrapB.4 of the Equity Process Agreemersfers to “the DOE field equity
technicalteam,” the second sentence of the same paragmapiibits “communications by the
ASFE with eitherequity tearhon anex partebasis. JE 6 § B.4 (emphasis added). The term
“equity team” is broader than the term “field equity technical teasv'itincludes any party
representativé’'seeking to maximize [either] side’s share of ‘equity[.]” PI. PT Br. at 17.
Chevron does not contest that the parties intended to permit the ASFE to have communications
with DOE technical staff in Washington, D.@. was thée'field equity technical teamivho were
prohibited from havng ex parte communications with the ASFE, becauseytlserval as
advocates before the Equity IREd ILA. Pl. PT Br at 17see also idat 18 n.10 ¢iting 6/25/09
SmitsDep. at76; 5/1909 Burzlaff Dep. at159, 1B-74, and JE 497 at Bshowingthat the term
“‘equity field team” was widely used in communications between the pddig¢ke equity
finalization, but that the term “field equity technical team” was not).

Chevron’sinterpretation of paragrapB.4 of the Equity Process Agreementfigther
supported by the drafting historynitially, Chevronproposed a ban ax partecommunications
between “the attorneys or technical team members who participated in tlaeapcep of the
DOE or he Chevron equity presentations to [the Equity IP&jdthe ASFE. JE 263at 3
Although the word “attorney” was not included in paragréph, the parties viewedOE'’s
agreement to use the broad term “equity teas$ufficient to include attorneys with the ex
parte prohibition. TR at865 (Giumarra) (“When we started talking about equity teams in that
provision, that took care of the need to call out attorneys or technical people gaitt te the
equity teams, other than mentioning the technical team in Washington.”). In ad@itemon
was satisfied thaDOE attorneyscould not circumvent theex parte provision by DOE’s
agreement taadd the words “directly or indirectly’to paragraphB.4 of the Equity Process
Agreement to clarify that theex parteprohibition was broad and inclug. Pl. PT Br. at 23.
Finally, if the court determines thgtaragraphB.4 of the Equity Process Agreemens
ambiguous, the courhust construg¢hat ambiguity againsDOE, under the doctrine afontra
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proferentem since DOE drafted theEquity Process Agement PIl. PT Br. at 2422 (citing
Chevron 1] 80 Fed. Clat 364).

2. The Government’'sResponse

The Governmentespondghat paragrapiB.4 of the Equity Process Agreemedbes not
prohibit communications “by DOE attorneys acting as such.” Gov't PT Respl&t Ghe
Government rea paragraptB.4 to prohibit only communications between the ASFE and the
“DOE field equity technical tearh Gov't PT Resp. at 8. Althoughé second sentence refers to
the undefined term “equity teamt also uses the word “such communications,” thereby
referencing back to the previous sentence’s prohibiibaut communications between the
ASFE and the DOE *“fiel@équitytechnical teani Gov't PT Resp. at 8. DOE’s technical team
consisted of “engineers, geologists, or geophysicists.” Gov't PT Redf. atherefore, a
attorneyin DOE’s Office of General Counsglike Ms. Egger was not a technical professional
andthereforewas notsubject tothe prohibition onex partecommunications in paragraph B.4 of
the Equity Process Agreement. Gov't PT Respl011.

Moreover, even if the EPA is consideredambiguous,parol evidence supports the
Government’s reading of the contract. Gov't PT Resp. at 11. On May 14, 1997, Ms. Giumarra,
Chevron’s Assistant General Counsel, proposed adding language to the seconck seinten
paragraphB.4 of the Equity Process Agreemein include attorneys in the prohibition @x
parte communications. JE 263. Thi®rfirms that Chevrondid not view DOE attorneysas
subject to thex parteprohibitions applicable to DOEield equity technical team.” Gov't PT
Resp. at 123. For this reasom)OE EFT’s outside counsel contacted Ms. Giumarra the same
day to inform hethat a prohibition orex parteattorney communications was unacceptable. JE
1427 141 (8/8/07 Thorp®ec). Nor did “[t]he addition of the phrase ‘directly or indirectlyh
the first sentence of paragraBi of the Equity Process Agreemefahange orsupplement what
was already prohibited . . . . It merely clarified that the ban upon consultgtibe BSFE with
the ‘DOE field equity technical team’ could not beaded by communicating with the ‘DOE
field equity technical team’ through an intermediary.” Gov't PT Resp.-di615inceChevron
was aware of DOE’s understanding that paragrBph did not includeex parte attorney
communications, Chevroniaterpretation must faibecause “[a] party contesting the reasonable
construction of contract language must show . . . that the party seekifdhaeliao reason to
know of that reasonable construction at the time of making the agreen@&owt PT Resp. at
16 @Quaing City of Oxnard 851 F.2d at 347 Moreover,Chevron’s subsequent conduct
evidencedhat itunderstood thatwyers like Ms. Egger were not part of DOE’s “field equity
technical team,” and thahewas permitted to consult with the ASFE’s office oneanparte
basis. Gov't PT Resp. at 1@iting JE 310 at 2 (June 2, 1997 letter from Ms. Giumarra to Ms.
Egger suggesting that Ms. Egger discuss certain matters “with your @deai and with [the
ASFE]")).

3. The Court’s Resolution.
When interpreting a contrgcthe courtmust construe ti “to effectuate its spirit and

purpose giving reasonable meaning to all parts of the contrhiertules, Incyv. United States
292 F.3d 1378, 1381 (Fed. Cir. 2002n so doing, the couriook]s] first to the terms of the
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agreement itself. . . Only if there is ambiguity should parol evidence be consider@detq
852 F.2dat 560.

ParagrapB.4 of theEquity Process Agreemesiiates:

The ASFE will not consult, directly or indirectly, with the DOE field equity
technical team concerning equity redeterminatelated matters without also
consulting with the Chevron equity team on any such matter (the reference in this
sentence to the DOHMeld equity technical team does not include the DOE
technical staff in Washington, D.C.). No such communications by the ASRE wit
either equity team shall be on an ex parte basis. Any written materials submitted
to the ASFE by either equity team shb# provided to the other party. The
provisions of this paragraph B.4 shall cease to apply with respect to a zone upon
the ASFE’s issuance of her final equity decision for such zone.

JEG6 1 B.4.

Thethreshold issués whether theerm “equity team” in the second sentence is broader
than the “field equitytechnicalteam” in the first sentenceThe Governmentcontendshat the
adjective“such” refers back tdooth the specific partiesand subject mattelisted in the first
sentencej.e., to communicatios “by the ASFEwith the ‘DOE field equity technical tedm
regarding equity redeterminatipalated matters. Gov't PT Resp. at 8. Under the
Government’s interpretation, the second sentence of para@répffectivelywouldread:

No [consultationby the ASFEwith the DOE field equity technical team
concerning equity redeterminatioelated matters] by the ASFE witkither
equity teanshall be on aex partebasis. (emphasis added)

This interpretationhas no reasonable meanirgiyce the reference to “the DOE field
equity technical team” is inconsistent withet referenceto “either equity teani See
Gouldv. United States935 F.2d 1271, 1274 (Fed. Cir. 1991) (“[P]rovisions of a contract must
be so construed as to effectuate itgitspnd purpose . . . an interpretation which gives a
reasonable meaning to all of its parts will be preferred to one which leavesoa pbit useless,
inexplicable, inoperative, void, insignificant, meaningless, superfluous, or achiexssdaand
whimsical result.” (alterations in the origingluoting Arizonav. United States575 F.2d 855,
863 (Ct. CI. 1978).

Instead construing‘such communications” in the second sentenc®ashigraphB.4 to
refer to the first sentencetext regardingcommunications “concerning equitgdetermination
related matters would result in thesecond sentence reagd as follows:

No [communication concerning equity redeterminatielated matters] by the
ASFE with either equity team shall be oneanpartebasis.

This interpretationis grammaticdy correct and comprehensihle Although the term
“equity team” is not defined in thiéquity Process Agreemerthe DOE EFT’soutside counsel
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testified thatthe term“equity team”was synonymous with “equity finaletion team,” that was
defined in theEquity IPEProtocol —-a documentvith whichthe parties were familiaandwhich

was integrated into the Equity Process Agreement as to the Shallow Oil ZbReat 2711
(Thorpe) (“Q: Is it fair to say that, during your work on equity, the two Sielpsity teams were
commonly referred to either as equity teams or EFTs? A: They wereetete as EFTs, equity
teams, field equity teams.”JE 3 1 C(2)“Each owner has appointed an equity finalization team
(EFT) to developand present its equity positionfor each of the three zones under
consideration.” (emphasis added)).

For these reasons, the court has determined that the second sentence of paragfaph B.4 o
the Equity Process Agreement prohibitd partecommunicans between members of either
party’s EFT, defined as any party employee “develop[ing] and presentigngarty’s] equity
position[]” and the ASFEJE 3 1 C(2).

Assuming, arguendo that paragraphB.4 only prohibited ex parte communications
between DOE’sfield equity technical teaméand the ASFEthe ex parteprohibition stillwould
extend to attorneys working witbr for the “field equity technical teafhbecause he first
sentence oParagraphB.4 prohibits the ASFE from communicatingntiirectly’ *® with DOE’s
“field equity technical team” on “equity redeterminaticiated matters.”JE 6 § B.4.As such
paragraplB.4 unambiguouslyrohibits communicationbetween DOE’s “field equity technical
team”and the ASFE through an intervening persag.(a lawyer)

Moreover the Governmeris argument thathe partiesaddition of the phrase “directly or
indirectly” in the first sentence of paragrapt¥ was of no import is contrary to two cardinal
principlesof contract interpretatign.e., thecourt must give every phrase in a contract meaning
and the plaircontractlanguage governsSeePac. Gas & Elec. Cor. United States536 F.3d
1282, 1288 (Fed. Cir. 2008) (“Generally, this court also construes contract terms in the context
of the entie contract, avoiding any meaning that renders some part of the contract ineggrat
S.Cal. Fed. Sav. & Loan Assin United States422 F.3d 1319, 1329 (Fed. Cir. 20@bplding
that the “basic precept[] of contract interpretatios’that courts musinterpret contracts to
“comport with the plain meaning of [contractual] clause[s]”)

The purpose of theEquity Process Agreememtas to protect both parties’ interest in
having a neutral, fair, and unbiased procedure for determining equity in theilf@ndogas
zones at issueTR at913 (Stay) (“[W]hat we saw we were getting was added assurandainf a
open, transparent procg$y; TR at1629 ASFE Kripowicz) (agreeing that paragra@¥ “was
meant to help pserve the ASFE'’s impartiality;’)5/18/09 Kauffman Dep. at150 (stating his
view that the ASFE was “supposed to be an impartial decision maker”); 5B9/2@ff Dep. at
160 (“The ASFE needed to be impartial.”yhe reasorthatthe Equity Process Agreement was
SO important is thatrior attemptdo achieve aeutral adjudication of the Shallo@il Zonewere
unsuccessful TR at 881 (Giumarra) (explaining the parties wanted to “do away with” prior

30 “Indirectly” means “[b]y indirect action, means, connexion, agency, or instriafitgnt
through some intervening person or thimgediately.” 70OXFORD ENGLISH DICTIONARY 873 (2d
ed. 1989) (emphasis added).
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adjudication and “start over®' Indeed the Government does not contésit a central goaif

the Equity Process Agreement was to protect Chevron from a biased adjudi¢atien:
limitations upon the ASFE’s ability to deviate from thREls equity recommendations .were
intended to address Chevron’'s concerns about the ASFE’s ability tonbenpartial
decisionmaker.” 9/15/09 Gov't Riiial Br. at 37 As such it would be counterintuitivéor the
court to interpret the Equity Process Agreement ditow lawyers to engage inex parte
communications teystematicallyunderminethe purposeof the process.See Nw. Marine Iron
Worksv. United States493 F.2d 652, 657 (Ct. Cl. 1974) (“Construction of the terms of a
contract, like construction of a statute, should ‘avoid absurd and whimsical régglisfing
Andersorv. United States490 F.2d 921, 928 (Ct. Cl. 1974))).

The DOE EFT'’s outside counsstifiedat trial that DOE had “a very strong objection
to this proposal” and that he “relayed the DOE reaction to the language” @hevron TR at
2713-14(Thorpe). But, when pressedie could not recall any of the details of this conversation.
TR at 2714-16 (Thorpe)failing to provide any detail, in response to multiple questions by
Chevron’s counselas tothe specific content ohis conversations with Chevron’s Assistant
General Conse); TR at2728 (Thorpe) (testifying that, although he negotiated paragraph B.4, he
could not recall why the words “directly or indirectly” were added on May 197)19Nor did
Mr. Thorpe memorialize this conversation in writing, despite the fact that henitted other
key issuesboutthe scope of thex parteclause into a written memorandum to NEgiger TR
at 2720-21 (Thorpe)JE 285 %/19/97Memorandum from Mr. Thorpe to M&ggerregarding
whether theex parteclause extended torDLatham’s participation ia“dry run” presentation by
DOE'’s field equity technical teato theEquity IPE). Ms. Eggeralsotestified thatalthough she
participated ina telephonecall with Chevron’s Assistant General Coundide Mr. Thorpe,she
too could not “remember specifi¢sexcept that “we clearly conveyed to Chevron that this
language and the concept of attorneys being within eixe parte discussion . .was
unacceptable. TR at2156 (Eggex.

31 TheMay 13, 1997 draft of thEquity Process Agreemedid not contain angx parte
provision. JE 257.0n May 14, 1997, however Chevron requested that the follopanggraph
be addedo the Equily Process Agreement

The AS-E shall have nex partecommunicationsvith the attorney®r technich
team members who participated the preparation of the DOE or the Chevron
equity presentations to NSA.

JE 263 at 3 (emphasis addeshe alsdlR at766 (Giumarra) (“And we put these [constraints on
the ASFE’s discretion] in this agreement[,] because there had been an azsigion outside

this particular process that the ASFE had rejected a decision from the IPH'samaly i
recollection we didn’t undetand exactly why or what the basis was for the complete rejection of
the decision.”) (referring to the ASFE362807 Preliminary Shallow Oil ZonBecision).
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On May 16, 1997, the DOE EFT outside counssponded to Chevron’s Assistant
General Counseflith a revised proposal that read, in relevant part:

The ASFE will not consult with the DOE field equity technical team concerning
equity redeterminationelated matters without also consulting with the Chevron
equity team on any such matter. No such communications by the ASFE with
either equity team shdbe on arex partebasis

JE 274at 3

On May 19, 1997, the parties amended paragBagtof the Equity Process Agreement
adding the words “directly or indirectly” to the first sentence of the paragraghttze
parenthetical referencing DOE’s technisiaff in WashingtonD.C. at the end of the same
sentence. JE 288t COMO006 00723 (redline version of theEquity Process Agreement
incorporating these changesht trial, the DOE EFT’s outside counsetmemberedhat he
spoke with Chevron’s Assistant General Couradrut the language of paragralt on May
19, 1997, butagain couldnot remember whether they discussed whether the final version
prohibited communications by lawyersR at2724, 2727-34 (Thorpe).

Chevron’s Assistant General Counsel, heere testified that she had multiple
conversations with Mr. Thorpe during this period regarding para@gaph

| do not have recollection that [Thorpe] told me that the attorneys for DOE would
not be covered by this. And the reason that | say it this way is because had we
been told that the lawyers who had been advocating DOE’s equity position were
not going to becovered by this provision and would have free reign with the
ASFE, that would have destroyed the neutrality of the process that we thought we
had bargained for. . . . We woultl have moved forward with the agreement.

TR at812 (Gumarrg.

Chevron’sAssistant General Counsetplained that she did not press for the inclusion of
the word “attorney” in paragrapB.4 of the Equity Process Agreemerttecause “it was not
necessary. When we started talking about equity teams in that provisiomothaat of the
need to call out attorneys or technical people with regard to the equity, tethmas than
mentioning the technical team in WashingtoiR at865 (Gumarrg.

Chevron’s Assistant General Counsebpecific account of the negotiationsvas
straidhtforward and follows logically from the fact that théquity Process Agreemenmtas
designed to providéhe partieswith a neutral proces¥ In contrast, Ms.Egger and DOE's

32 Moreover, the Government’s characterization of Ms. Giumarra’s June 2, 1997 letter is
misleading. Her letter was prompted by DOE'’s failtweprovidecertain information to the
Equity IPE JE 310 &1 (“DOE failed to deliver most if not all of documentation specifically
required and agreed upon in deliverables nunihbe2?, 3, 5, 8, 9, and2a through 12d)”
Therefore Ms. Giumarra wroteo Ms. Egger to alert heof thesefacts and ask her tédiscuss
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outside counsel'sestimonywere inconsistent with each othe@mnd eachwas tentative anfbr
evasive TR at2160, 216568 (the courtdiscussing Ms. Egger’s credibilitysee alsoTR at
224041 the cours observationthat DOE’s failure to document the purported conversation
betweenDOE'’s outside couns@ndChevron’s Assistant éheral Counsamplies “that perhaps
that [conversation] never took place”).

For these reasons, the court also has determined that paragraph B.4 of the Equasy Proce
Agreement prohibitedlirect or indirectex partecommunications by rey DOE attorneywho
servedon DOE'’s “equity team,”i.e., an attorney serving in an advocacy role before the Equity
IPE or the ILA asto any “equity redeterminatierelated” communication with the ASFE.

C. Whether Ex ParteCommunications Between Department Of Energystaff
Attorneys And The Assistant Secretary Of Fossil Energy, In Fact, Were A
Breach Of The Equity Process Agreement.

1. The Plaintiff’'s Argument.

Next, Chevronargues that Ms. Egger was a member of DOE’s EFT. Pl. PT Bf7at 5
She “managed the team” in legal proceedings before the ILA. TR7&t/7 (Gangle). She was
involved in preparing letters and briefs to tBquity IPE and wasconsultedon all positions
taken by theDOE EFT. TR at1277,1390 (Gangle).And, he shaped all aspects the DOE
EFT’s advocacy before the ASFE. TR2487-38 (Egger).

Ms. Eggeralsoservedas a legal advisor to the ASFE and the Washington,-ita€ed
technical teanthat advisedthe ASFE. PI. PT Br. at-8. Ms. Egger “advisedhe ASFE] on
almost every aspect of the saleKik Hills, with respect to the equity procesIR at 2673
(Godley) and she “t[ook] the lead” in draftinthe ASFE decisions TR at 1708-09 ASFE
Kripowicz)). In sum Ms. Egger was engaged in “countless ‘direct[]] or indirect[]’
communications between the ASFE and the DOE equity team, thereby breachig@uiara
[B.4] of the EPA.” PI. PT Br. at 7-8.

Chevron provides numerogpecific examples ohow Ms. Egger's conduanaterially
breachedthe Equity Process Agreementith respect to each of the four oil and gas zones at
issue. PLPFOF at 9194 (Dry Gas and Carneros Zones),-8b (Shallow Oil Zone), 485
(Stevens Zonekee alsdl. PT Reply 6873 (Dry Gas and Carneros Zones);6&5(Shallow Oil
Zone), 3665 (Steven Zone).Chevron contendthat eachex partecommunication should nbie
analyzedn isolation, but in the context of the entire finalization process where the bredoeh of t
Equity Process Agreemenpérvaded the process and rendered it fundamentadgir.” Pl. PT
Reply at 29 TR at610-11 (Stone) (“the process was seriously flawed, and it wasn't the process
that we agreed to[.]").

the matter with [her] technical team and with [the ASFE.]” JE 310 &idce Ms.Giumarra
requested that Ms. Egger make this specifictanwith the ASFE, it was not aex parte
communication.
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2. The Government’'sResponse

The Government’s primaryesponses that Ms. Egger could not have breached the
Equity Pracess Agreemenbecause paragrafh4 did not prohibitex partecommunications by
lawyers. Gov't PT Resp. at 8The Government alsargueshat Ms. Egger was not a member of
DOE’s EFT, because sheas not responsible for'developing, determinifg and avocating
DOE'’s technical equity position to tligquity] IPE.” Gov’'t PT Resp. at 10. Moreover, she was
not present at “two of the most important initial meeting [sic] of the two EFT<E@V't PT
Resp.at 11 (citing JE 66 (minutes ¢iie June 17, 1996nitial Meeting of Equity Finalization
Teams); JE 70 (minutes of July 9-10, 1¥9fuity IPE Orientation Meetiny)

The Governmernthen devotesnore tharl50 pages analyzing individual communications
by Ms. Egger and othenembers of th®OE EFT to show that no breach of tRequity Process
Agreementboccurred. Gov't PT Resp. at-2D5 Based on this analysis, the Government urges
the court tdind: “that only communication[s] which contain substantial and significant technical
information that could impact the determination of the equity percentage paidicigay
advocating or promoting certain technical approaches and methodologies,iatilefadelected
data, as well as the unilateral choice of equations and algorithms, as well asnications
attempting to influence the methodologies used or involving proprietary interpretivg] data
constitut§] a breach of thgEquity Process Agreemdrit Gov't PT Resp. at 31. The
Government’'s documerty-document analysisrepeats the recurring objectionsthat the
documents cited ifChevron’s Postrial Brief, in isolation do notevidencea breach of the
Equity Process Agreement.

3. The Court’s Resolution.
a. Specific Government DefenseAre Denied.

The court’s resolutiorfirst addressesvelve defenseshat the Government posited as to
why DOE did not breach the Equity Process Agreement:

Government Argument 1 The communication at issue “predated fEquity Process
Agreement]’ and therefore could not constitute a breach
of the Equity Process Agreemen Gov't PT Resp. at 33,
55, 57, 190.

The court agrees that communications predatingetdnaity Process Agreemedb not
violate that agreement Therefore, the court has not relied on-peplity Process Agreement
documents to establish a breach of the Equity Process Agreement.

Government Argument Z The communication at issue occurred after the A
issued a final decision with respect to the zone in question
and paragraph B.4 provides that it “shall cease to apply
with respect to a zone upon tA&SFE’'s issuance of her
final equity decision for such zone.” Gov't PT Resp. at 41
(quoting JE 6 1 B.4).
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The court agrees that communications occurring after the ASFE issue$ defirsgon
with respect to a particular zongynot breach paragraph Bod the Equity Process Agreement
but such communications, howevenay provide relevant evidence of a breach to the extent they
evidence DOE conduct prior to the issuance of a final deciSes, e.g.JE 1123 (5/28/08mail
from Dr. Latham to Ms. Eggeand Ms. Cadieux, cited by Chevron (Pl. PFOF at 80 riafShe
proposition that Ms. Egger continued to monitor developments in the Stevens Zone after the
issuance of the ASFE3une 18, 2002 Fin&tevens Zone Decision)in addition,postdecision
ex partecommunicatios may well breach the Equity Process Agreement in the event OfH
remand to the ASFE, as occurred in the Stevens Zone.

Government Argument 2 The communication at issue was “transmitted to both
DOE and Chevron EFTs,” and therefore was exoparte
Gov't PT Resp. at 40, 44, 56, 141.

The court agrees that written communications from the ASFE to both pdotiest
breach paragraph B.4 of the Equity Process Agreement. Accordingly, the court reedan
any such documents as evidence of a breach of the Equity Process Agreement.elégsneth
such documents may provide relevant evidence of sepaxapartecommunications that did
breach the Equity Process Agreement. Pl. PFOF at 93 (citing the 'ASRE4/97 Preliminary
Carneros Zonéecision, copied to both parties, to demonstthat it differed from earlier
internal draftsand evidenog Ms. Egger’s influence in that procgss

Government Argument 4 The communication at issue “was between [the] ASFE
a member of [the Washington, D-Based] technica
advisory team,” and thus permitted under paraggghof
the Equity Process AgreementGov't PT Resp. at 34, 60,
192.

The cart agrees that communications between the ASFE and membigrs ABFES
technical advisory teando not breach paragraph B.4 of the Equity Process Agreement
Accordingly, the court has naelied onany such documesias evidence ofa breach of the
Equity Process Agreement. Nonetheless, such documents may provide relevant evidence of
prohibitedex partecommunications that did breach the Equity Process Agreement, such as those
involving Ms. Egger.

Government Argument £ The communication at issu&ealt with a procedural
process, or administrative issue,” and was therefore
prohibited by theEquity Process AgreementGov't PT
Resp. at 33, 61, 110, 119.

% The Government does natrgue that paragraph B.4 did not apply &x parte
communications during the ASFE’s drafting of a new Stevens Zone decision on reBead.
e.g, Gov't PT Resp. at 188, 324 (declining to make the argument, with respect to documents
authored during the remand).
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The courtis not aware of and the Government does not cite, any provision in the Equity
Process Agreement permittimgx partecommunications between the DOE EFT and the ASFE, if
those communications deainly with “procedural process related matters. To the contrary,
paragraph B.4 of the Equity Process Agreement broadly prohibits all aoicatians
“concerning equity redeterminatioelated matters.” JE 6 § B.4n any eventthe courthasnot
relied on minor ex partecommunications in determininghetherDOE breached the Equity
Process Agreement. The Government, however, has invoksdsdualled “procedural’
exception tojustify ex partecommunications that impart strategic, not technical advigee,
e.g, Gov't PT Resp. at 119 (applying the “procedural” exception to JE 82825#00ex parte
email from Ms. Egger to the ASFE statjriGiven that none of the Chevron lawyers have in the
past exhibited (to me anyway) any great technical depth, we may want t@gigdtwought as to
what their presence portends [at an upcoming presentation], and try to amtecipatiple of
scenarios twe ready for.”).

Government Argument € The communication at issue was “between the ASFE ¢
DOE attorney and paragraph B.4 of the EPA did not apply
to attorneys.” Gov't PT Resp. at 52, 63, 115, 203.

No part of theex parteprohibition in paragraph B.4 of thequity Process Agreement
exemptscommunications by attorneys.

Government Argument 7 The communication at issue was between an OGC attc
and the ASFE, and thEéquity Process Agreemefitould
not have prohibited communications argoand between
attorneys in the OGC and the ASFEs.” Gov't PT Resp. at
52, 63, 115, 203.

Paragraph 4 ohe Equity Process Agreement does not exesrgartecommunications
between the attorneys in tldfice of General Counsaind the ASFE.

Government Argument € The communication at issue reflected that “DOE attorr
provided guidance to [the] ASFE . . . on legal issues and
assisted with revisions to the wording of the decision,” but
“technical and legal guidance were explicitly permitted by
Paragaph B.3 of thgEquity ProcessAgreemen]” Gov't
PT Resp. at 44, 56.

Paragraph B of theEquity Process Agreemesiiates:

After receipt of thgEquity IPE]recommendation for a zone, the ASFE shall issue

a preliminary decision on such zone and shall provide the Chevron and DOE
equity teams with copies of the documents relied upon in reaching the preliminary
decision which are not already in the equity teams’ possession, including, without
limitation, any geophysical, geological, or petrophysdada relied upon by the
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ASFE, but excluding draft documents, any legal or technical advice provided to
the ASFE, or documents concerning the deliberative process of reaching the
preliminary decision.

JE 6 1 B3.

The Government is correct that tBeuity Process Agreemerbntemplated that the
ASFE would receivendependentegal and technical adviciat would not be disclosed to
Chevron. Paragraph B, however, in no way suggesiisita DOE staffattorneywho also served
as an advocat®r the DOE EFT before the IPE and/or lla#so waspermitted to provide legal
advice to the ASFE in making preliminary or final decisions on equity finalization.

Government Argument € The communication at issue pertained to a “legal is:
decided by the ILA, r&ier than the IPE, and “procedures
pertaining to the ILA were set forth in [the Equity IPE]
Protocol Supplement No. 1, which was an administrative
order, not a contract.” Gov't PT Resp. at 33, 64, 70, 114,
200.

The Government is correct that tRequity IPEProtocol and Supplements governed the
rules forex partecommunications between the ASFE and the IPE. Nothing in paragraph B.4 of
the Equity Process Agreement, however, permxgartecommunications between tH2OE
EFT and the ASFE. To the contrary, paragraph B.4 of the Equity Process Agreement prohibits
any ex parte communication between the DOE EFT and the ASFE “concerning equity
redeterminationmelatedmatters.” JE 6  B.4. Legal matters referred to the ILA were “equity
redeterminatiomrelated matters,” and therefoe& partecommunications between the DOE EFT
and the ASFE “concerning” such matters violated paragraph B.4 of the Equitgs®roc
Agreement.

Moreover, many of thex partecommunications that the Government clanoacernedc
“legal issug’ in fact, concernednixed questions of law and facGee, e.g.JE 387 §/6/08 fax
from Mr. Kauffman (DOE EFT) to Mr. Burzlaff (DOE EFT), with copies to Ms. Eggad Dr.
Latham (ASFE’s technical advisor) discussing whether Chevron coyretthracterized the
IPE’s Final Recommendation on the Stevens Zone as adopting a “capture metjiodobbg
providing tables of technical data in support of DOE EFT’s positi@uit seeGov't PT Resp. at
66 (arguingthat JE 387 did not breach the Equity Process Agreement, because it pertained to a
legal issue).

Government Argument 10. The communication at issue pertained to a “Data Ct
Decision” issue, which was decided by
Administrative Order, not pursuant to thEquity
Process AgreemeniGov’t PT Resp. at 75, 81, 83.

The Government contends thex parte communications concerning the data cutoff

dispute were authorized by a July 9, 1999 joint letter to the ASFE, in which botspagteed
that the ASFE could “request the input or other participation of the [EquitypiPdhy other
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party of his choosing JE 597 at 3 (emphasis added). As a general matter, this letter did not
waive paragraph B.4 of the Equity Process Agreement’s general prohibiticex qrarte
communications, nor mag it. See Linda Newman Const. @oUnited States48 Fed. Cl. 231,

235 (2000) (“The effect of a contract modification should be considered in the context of the
entire contract, and [a]ll circumstances surrounding the negotiations heldoptie &ecution

of the modifications need to be examined.” (internal quotation marks and citatiord)mitt
(alteration in original)). Moreover, interpreting the July 9, 1999 joint lett@uthorizeex parte
communications is inconsistent with the letter's stageal of establishing an “open, fair and
transparent” process. JE 597 at 3.

Government Argument 11. The communication at issue, althoughk parte was
conducted pursuant to a previous request by Plaintiff for
DOE attorneys to communicate with the DOEhcal
team. Gov't PT Resp. at 64, 66.

On April 7, 1998,Ms. Giumarra wrote Ms. Egger, proposing that Chevron and DOE
jointly instructthe IPEnot to use “capture analysis.” JE 364 atNs. Giumarra asked Ms.
Egger “to review this matter with your technical team[.]” JE 364 at 1. TherGoeat argue
that Ms. Egger’s ensuing communication WRBFE technical advis@therefore did nobreach
the Equity Process AgreementGov't PT Resp. at 6ddiscussing JE 371 (notes frofl4/98
teleconference call with Ms. Egger and membersod the ASFE technical teasndthe DOE
field equity technical team)) Nothing in Ms. Giumarra’s April 7, 1998 letter authorized Ms.
Egger to engage iax mrte communications with the ASFE'’s technical teaMoreover Ms.
Giumarraspecificallytestified that she was unaware that Ms. Egdsowould be serving as a
legal advisor to the ASFE in making the Preliminary and Final Equity Determinatitime of
Stevens ZoneTR at736, 78182 (Giumarra).

Government Argument 12. The communication at issue, although betweel
member of DOE’s EFT and éhASFE'’s technical team
in Washington, D.C., was not prohibited because it only
involved “factual information regarding Chevror
technical documentation.” Gov't PT Resp. at 199, 2(

The Governmerdargues that May 19, 200@x parteemailfrom Mr. Gangle ODOE EFT)
to Mr. Smits ASFE technicateam)impugning Chevron’s technical analysis was not prohibited
“because it was Mr. Gangle’s response to a request by Mr. Smits for factoahatibn
regarding Chevron’s technical documentation.” Gov’'t PT Resp. at 201 (citing JE 855).
Paragraph B.4 of the Equity Process Agreement, however, contains no exceptitacttial
information regarding Chevron’s technical documentation.” To the contrary, fatfohation
regarding technical documentatiam a clear example of an “equity redeterminatielated
matter.” Accordingly, the court has determined th& May 19, 200@x parteemail JE 855
evidences DOE's breadi paragraph B.4 of the Equity Process Agreement.

b. The Equity Process Agreement Was Repeatedly And
Materially Breached By The Department Of Energy
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As to liability, theGovernmeris final argument isassumingrguendo thatthe ex parte
communications evidenced by 281 documents in the record breached the Equity Process
Agreement eachex partecommunicationwas “at worst a facial breach, and not a material
breach, because it did not serve to influence, directly or indirectly, the ASFEisiode
regarding equity and in no way undermined the fairness or the integrity of the wec&ssh in
the [Equity Process Agreement].” Gov't PT Resp. a238. The court disagrees.These
documents and related testimony demonstrate a pattern of covitereinat least threSFEs
appointed by Democriatand Republican Presidents relinquished their authoritgnwms DOE
careerlegal staffwho came to viewex parteprohibitionsasa jokeand the ASFE as a mere
figurehead JE 1152 3/1004 email from Ms. Cadieux to Ms. Egger stating “I ran fR®OE
EFT member] Butch Gangle yesterdaly. will amuse you to knowhat he thought he wasn’t
permitted to speak to megl@mphasis added)JE 1347(10/16/06 email from Ms. Cadieux to Ms.
Eggercommenting on a 10/16/06 email from Dr. Latham to ASFE Jarrett, “Bless hi¥) heaet
also TR at 1963 (ASFE Jarrett)(stating that: “I didn't monitor everything they did for 14
months.”). Whether these political appointees did not appreciate their role as adjwlarator
their other duties were so pressitigeyimproperly delegatetheir authorityto thecareer staff,
does notmatter. The bottom line is their lack of diligence resulted in a breach of the Equity
Process Agreement and this lawsuit.

The court appreciatethe Government’s concession, albegjuiredby the recordthat
Ms. Egger “played alual role insofar as she advanced DOE'’s single legal position before the
ILA and before the ASFE. In connection with her role, Ms. Egger communicated witfOiee
EFT and the ASFE."TR at92-93 (Governmen€Counsel). But, the recordestablishe that Ms.
Eggets role in equity finalization wagar more pervasive and influential. Ms Egger wex
only an activeworking member of the DOE EFThut its leaderin advocating positionbefore
the ILA, IPE, and Equity IPE. JE 7922/1009 email from Mr. Gangle to Ms. Egger and other
DOE EFT memberseferring to Ms. Egger as the “coach[]” of tfl2ROE EFT teanj); JE 1085
(10/3/02email from Ms. Egger to Mr. Gangle and other DOE EFT mengiatsg,with regard
to a favorable decisioto DOE from the Equity IPE, “Way to go guys!!'!"); TR at1979 (Egger)
(agreeing that she routinely “provided legal advice to the DOE)EHRR at1276-77 (Gangle)
(agreeng that Ms. Egger “managed the team” for ILA proceeding$R at 1295 (Gangle)
(stating th& Ms. Egger advised him on how to phrase technical questions during a meeting with
the Equity IPE); TR at985 (LA Roberts)(confirming that Ms. Egger “had the final sdyas
DOE EFT's legatepresentative)

The recordalso establistethat Ms. Eggerserves ashe principal legal advisor to the
ASFE and in that capacityexercised considerabiefluence onthe ASFEs preliminary and
final decisions. TR at2673(ASFE Godley)admitting that Ms. Egger “advisdgter] on almost
every aspect of the sald &lk Hills, with respect to the equity process, how to go about
complying with all these protocols”)fR at 1708-09 (ASFE Kripowicz) (admitting that Ms.
Egger would “take the lead” in drafting his decisioi$}; at 1963 (ASFE Jarrett) (admitting that
Ms. Egger and Ms. Cadieux hadnaajor role in preparing his draft decisignsiR at 1180
(Latham) égreeinghat Ms. Egger was “leading the effort’pneparing theASFEs decisions).

In light of her role on the DOE EFT, any “equity redeterminatiomelated”
communicatiorthatMs. Egger had with the ASFE’s Technical and Legal Staff and/or the ASFE
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breachedparagraph B.4f the Equity Process AgreementConversely, in her rolas thechief
legal advisor to the ASFE, every “equity redeterminat@lated communication” Ms. Egger had
with a member of th®OE EFT alsowasa breach of the Equity Process Agreement.

Nevertheless, the Government insists that Chevron also must demonstrate that Ms
Egger'sex partecommunications specifically involvetgchnical matters in order to establish
that DOE breached paragraph B.4 of the Equity Process AgreemaragrdbhB.4, however,
consists ofour sentences, three of which list sepaptghibitions onex partecommunications;
only the firstsentencas even arguably limited to technical matters. That Sesttenceeads
“The ASFE will not consult, directly or indirectly, with the DOE field equityhtgical team
concerningequity redeterminatiomelated matterswithout also consulting with the Chevron
equity team on any such matter (the reference in this sentence to the DOdfdigydtechnical
team does not include the DOE technical staff in Washington, D.C.).” JE 6  B.4 (emphas
added) Although ths prohibition refers to the “DOE field equitychnicalteam” it does not
purport to prohibit onlyechnicalcommunicationsvith the technical teamThe secondentence
provides “No such communications by the ASFE with either equity team sealhkbarex parte
basis.” JE 6 B.4. Thisprohibitionis not limited to technical communications nor BDE’s
“field equity technical teani. The thirdsentence statébat “[a]ny written materials submitted to
the ASFE by either equity team shall be provided to the other party.” JB.&d 3. No
plausible argument can be made that this sentence’s referenamytovritten materials” is
restricted only to technicatommunications. Accordingly, the court has determined that
paragraph B.4 prohibitedll direct or indirectex partecommunications involvin@ny “equity
redeterminationelated” matters.

Even if the Government were correct that the Equity Process rigraeonly prohibited
ex partecommunications concerning technical matters, the record establishes that Ms &gge
parte communications frequently involved technical “equity redeterminattated matters’

TR at 1901 (ASFE Jarrett) (agreeing thaegal and technical were intertwined and had
interrelated aspects); TR at 1948 (same);TR at 1309 (Gangle) (“[M]any of the legal issues
were technical, of a technicahtue. The[Equity IPE] would issue a recommendation, and
Chevron would raise issues about the technical methodologiOreover, the record shows
that Ms. Egger routinely providgdchnicalfacts that were related to issues of law,which Ms.
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Egger provided advice such as‘conversion,®* “capture analysis,*> and ‘value weighting

issues® A few examples from the record make this point.

As to “conversion,”Ms. Eggerwas well versed on thikighly technicalissue as the
following document shows:

Per your request, here are the . . . backup materials that sho\theoquity

IPE] used a BTU method to distribute the NGL content found in the solution gas
and gascap gas to the various ownership sectiolmsaddition, the materials also
show how [the Equity IPE] used a BTU equivalency factor to convert MMBTU of
gas to Barrels of ogquivalent.

JE 521 at 1 (1/6/9fax from Alan Burzlaff to Mary Egger).

As to “capture analysis on April 14, 1998Ms. Egger convened a conference call with
the DOE EFT and the ASFE technical staff in Washington, D.C. to decide how to respond to
Chevrons request that the Equity IPE hestructed by the ASFEot to use a capture
methodology. JE 370. Ms. Eggeahen provideccommenton a draft of the “technical pooin”
of the DOE EFT'’s “capture briefthat would be submitted thhe ASFE JE 499 at 2 (11/24/98
fax from Ms. Egger to Mr. Gangle regarding “Capture Brief technical review redraft”)
(“Attached are a few comments on your rewrite | am generally in favor of saying at every
possible and appropriate juncture when the techisiizaements we are explaining constitute
technical judgments of the IPE[.]"JE 501at 1(12/1/98fax from Ms. Egger tothe DOE EFT)
(“Attached are my comments on A[friBurzlaff’'s] most recent version” of theapture brief)

JE 501 at 3 (handwritten conent “should we delete?” DOE EFT’s statement that the IPE’s
methodology was “propfs” in light of Ms. Egger’s concern about how this wosaftect other
issuedn the “technical commerits

As to “value weightindg, sometime arounéebruary 1999Ms. Egger attended a briefing
about this topic JE 537;see alsdlR at2375(Egger)(testifying thatshelooked at transcripts of

34 «Conversion” concerned how to convert the respective parties’ shares of oil and gas in
a particular zone into a single equity share number. DOE advocated convdrtamgl @as
shares based on BTU equivalents, whereas Chevron advocated that conversion shouttl be base
on the price of oil and gas as of November 20, 1942, the date when the UPC was BRja¢d.
547-48 (Stone) (describing the issue and the parties’ positions).

% «Capture analysis” concerned whether it was appropriate to use a technique preferred
by DOE that was designed to measure where oil was located when it was prodhesdonC
advocated that the UPC required equity ownership to be calculated based on wherg oil wa
located “as of 1942, no matter where it was when it was produceliR]at434-35 (Stone).

36 «“yyalue weighting” concerned whether the parties’ respective shares of shaitid

reflect the relative value of the hydrocarbons undeglyheir lands. JE 5322409 fax from
Mr. Burzlaff to the DOE EFT).
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technicalpresentations to tHequity IPEto advisethe DOEEFT howto formulat its arguments:
“[1t was important to know what the partie®chnical teams actually knew and what the issues
were at the time.”). These examples establish thds. Eggerwas not only familiar with
technical matters that arose during equity finalizatiom provided advice to the DOE EFT,
ASFE Tetnical Team and thASFE as to the import of the aforementionedhnical matters

on dispositive legal issues.

Finally, Ms. Egger's DOE performance evaluations confirm the dual nature efdnker
in equity finalization and that it involved technicakiles’’ JE 1394 at A13B2 (10/18/01
Senior Executive Service performance appraisal) (“Ms. Egger leads the legakredfuiring the
organization offield, HQ and contractor technical and legal personnel.. This highly
contentious and complicatedhatter involving intricate legal and technical disputes with
Chevron U.S.A. Production Company, is worth hundreds of millions of dollars to the U.S.
Treasury.”) (emphasis added). Apparently, DOE did not consider compliariceheiEquity
Process Agreemmé relevant in Ms. Egger’s professional performance appraisal.

For these reasons, the court has determined that DOE’s actions wererelyta’‘ facial”
breach of the Equity Process Agreemexsithey routinely concernedtechnical issuéscentral
to equity finalization. SeeMiller v. Fenton 474 U.S. 104, 1134 (1985 (recognizing that the
“practicaltruth[is] that the decision to label an issue a ‘question of law,” a ‘question of fact,” or a
‘mixed question of law and fact’ is sometimes as much a matter of allocation as it is of
analysis)).

In sum,as documented by the trial record and as depictedounrt Exhibits B & C,
attached irnthe Appendix to this Memorandum Opinion and Ord2OE routinely engaged iex
parte “equity related”’communicatios regardingthe Carneros Zone and the Stevens Zone, in
breach othe Equity Process Agreement. JE 872.

D. Whether The Department Of EnergyBreachedThe July 8, 1996Contract
With The Independent Petroleum Engineer To Which Plaintiff Was A Third
Party Beneficiary.

1. The Plaintiff’'s Argument.
DOE’s July 8, 1996 contract with the Equity IPE incorporapealagraph C.5 of the

Equity IPEProtocol prohibing “written or oral equityrelated communicationr meeting with
the Equity IPE . . . by an owner (including its agents or contractors) without thepgadion or

37 Ms. Egger's DOE performance evaluations were subject to a July 13, 2007 Protective
Order. The court lifts that Order with respect to the portions of Ms. Eggeffsripance
evaluations discussed in this Memorandum Opinion and Order, because the pat#st imt
access to that evidence greatly exceeds any privacy interest Ms. Egger hasSeeBBA
Nonwovens Simpsonville, Inc. v. Superior Nonwovens, BD& F.3d 1332, 1335.1 (Fed. Cir.

2002) (“ [T]he beneficial effects of public scrutiny upon thenadstration of justice'support a
presumption in favor of public access to judicial records.” (qudiog Broad. Corp. v. Cohn
420 U.S. 469, 492 (1979))
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opportunity to participate by the other owner.” JE 3 { C.5. This prohibition extended to the
ASFE, asa representative or agent of DOE. Pl. PT &4344. The only exception to this
prohibition was for “contract administration communications or meefifigsJE 3  C.5.
Chevron argues that the events surrounding the “Secret Report,” as well as other
communications between the ASFE’s Washington, DaSed technical team and the Equity
IPE, breached the Equity IPE Protocol. PIl. PT Br. at 43-49.

On May 13, 1998 after Chevron challenged tHeSFEs ex partecommunication with
the Equity IPE, the ASFHEeassuredChevronthat she “ha[d] not and will not engage in
communications with the IPE concerning the merits of either party’s posiienPE’s equity
recommendations, or other substantive matters without advance notice and opportunity for
participation by both partiés JE393 at 2 (5/13/98tterfrom ASFE Godleyto Chevron).

NeverthelessDOE subsequentlpreachedhe July 8, 1996 Contract with the Equity IPE
that incorporated by referencegaragraph C.5 of thé&quity IPE Protoco] because DOE
requestedhatthe Equity IPE preparean ex partetechnical reporof Chevrors comments oithe
Equity IPE’s March 2, 2000 Final Recommendation, without notice to Chevron. JE 952 (11/6/00
letter from ASFE Kripowicz tahe Equity IPE). Ms. Egger, howevatetermined that tbi
request did not violate paragraph C.5 of the Equity IPE Protocol, because the Hfailne#ely
issued hidinal recommendation regarding the Stevens Zone. JE1¥BY9/00 email from Ms.
Eggerto ASFE Kripowicz and his technical staff) In addition, after the Equity IPEex parte
reportinformed the ASFE of a material error in the Equity IPElsal Recommendation, not
only did the ASFE decline to reconsides 5/23/06Preliminary Recommendation, blis staff
requestedhatthe Equity IPE produce a revised version tbife 69 pageeport(JE 965) so that
portions of the “Secret Report’hostile to Chevrors position would appear tobe a separate
document. TR at1230 (Latham) (explaining that he requested a revised version of the Secret
Repat, because he “wanted these [sections] to be referencfaplthe ASFE]as separate
documents”).

% This is not the only incident where the ASFE and staff violated paragraph C.5 by
directly urgingthe Equity IPE to reach substantive technical conclusions that would be favorable
to DOE. For example, on April 9, 1998, notes on the Equity IPE’s stationery evitheni¢be
Equity IPE had a teleconference with the ASFE and staff, including Ms. Eggmrding,
“questions to ask both ownergechnical in nature.” JE 366pe alsat/21/09 LathanDep. at
450563 (acknowledging contacting the Equity IPE to request an explanation of dtiadysis”
regarding a “technical discussion” about gas heatingegatontained in one of the Equity IPE’s
final recommendations (discussing JE @87 (the Equity IPE’s handwritten notes of 6/21/01
conversations with Dr. Latham))). Likewise, on August 25, 1999, while the ASFE wasglea
decision on the “data cutoff§sue, the ASFE and his staff had discussions with the Equity IPE
about the merits of the issue without Chevron being present. JE 637 (Mr. Capitanio’s notes on
an 8/25/99 teleconference between ASFE Kripowicz and the Equity IPE); JE 641ritygrew
sumnary of the 8/25/99 teleconference). And, during the parties’ dispute over wieethsr a
“simulation model” to determine equity, Dr. Latham contacted the EquEyttP“discourage
[the Equity IPE] from a strategy whereby the Interim equity does naidedhe simulation
model.” JE 1050 (3/11/02 email from the Equity IPE summarizing a phone call with Dr.
Latham).
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2. The Government'sResponse

The Government responds recitiitgy prior documentby-documentanalysisto showthat
DOE did notviolate theEquity Process greement Gov't PT Resp. at 2065. In addition, the
Government posits other arguments to support its position that none of the aforementioned
communications between DOE staff and the ASFE breachéthtney IPE Protocol.

First, the Government argudgbat none of the communications involving the “Secret
Report” violated paragraph C.5, because thquity IPE Protocol did not apply to
communications “occuring] after the [Equity] IPE had issued its final recommendation for the
Stevens Zone.” Gov't PT Resp. at A8nphasis added}urthermorethe“Secret Repottwas
“at worstan inconsequential violation becautsdid not serve to influence, directly or indirectly,
the ASFE’s decision regarding equity and in no way undermined the fairness or gnityimtie
the process set forth in the Equity IPE Protocol.” Gov't PT Resp. a#241-

Second the ASFE staff's communicatierwith the Equity IPE aboutthe smulation
model (JE 1050and other issue(g, JE 366) did not violate paragraph C.5 of theiBglPE
Protocol,becausgheypertained only to “scheduling and procedural mggjér Gov't PT Resp.
at 27, 247. Specifically, when Dr. Latham attempted to “discourate’Equity IPE from
relying onChevroris alternate model, he was “not directiftiige Equity PE]to use a particular
methodology, but merely suggesting that unveiling a different methodology for ghérfie in
its Final Recommendation would not be desirable.” Gov't PT Resp. at 248.

Third, anyex partecommunication between the ASFE aheé EquitylPE regarding the
“data cutoff” disputewasauthorized by ChevronJE 597 at 3} (7/9/99 letter from both EFTs to
the ASFE requesting that the ASFE follow certain procedures to resolve the “daffi cut
dispue, and statinghat the ASFE “in his discretion . . . may request the input or other
participation of the IPE or any other party of his choosing”).

3. The Court’'s Resolution.

The July 8, 1996contract between DOE and the Equity IPE incorporated by referen
the Equity IPE Protocol’s broad prohibition er partecontacts betweeDOE, Chevron,andthe
Equity IPE:

There will be no written or oral equitglated communication or meeting with the
Equity IPE (this term excludes contract administration communications or
meetings) by an owner (including its agents and contractors) without the
participation or opportunitjo participate by the other owneBefore any equity
related communication or meeting occurs, the Equity IPE will notify both owners
of the planned equityelated communication/meeting so as to allow both owners
the opportunityto participate in all comomications or meetings held between the
Equity IPE and an owner. . .In the event an owner chooses not to participate in
an equityrelated communication/meeting, the Equity IPE will notify both owners
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of that fact in writing prior to having the commuaion/meeting and provide
both owners with a summary of the communication/meeting thereafter.

* * %

All equity-related meetings with the Equity IPE, including the presentation by the
owners of their respective equity positions for each zone, wilsdssions at
which both owners are invited to attend (this excludes contract administration
meetings that may be required by DOEgach owner is permitted to designate its
attendees, who will execute appropriate confidentiality agreementsishgai
disclosure of proprietary information.

* * *

In the event a disagreement arises regarding the equity finalization
implementation process or this Protocol which cannot be resolved jointly by the
Equity IPE and the EFTs, the matter shall be referred to the AssistantaBecret
for Fossil Energy (or designee) for resolution. Prior to resolution, the Assistant
Secretary will consult with Chevron.

JE 391C.5, C.9, C.21.

No languagetheren, however, suppors the Government’sposition that ex parte
communications were allowedfter the Equity IPE issueda final recommendation for a
particular zone.In fact Ms. Egger acknowledgeas much TR at2020(Egger) Moreover, the
Government has suggested no reason whyexhparteprohibitionsin the July 8, 199 quity
IPE Contract, designed to be “open, fair, transparent and .[to]. adequately protect the
respective ownership interests of the owriensould permit the ASFE to engage éx parte
communications with th&quity IPE at any time, much lessefore the ASFE issued either a
Preliminary or FinaDecision particularly since technical issues relating to one zone often were
applicable to other zonesSee e.g.JE 174 (1/27/97 email from Ms. Egger to ASFE Godley re:
format for[Dry Gas ZonfgCarneros Zone Equity Decisions”). Accordingly, the coejcts the
Government’s atextual argument that éxeparteprovisionsof the July 8, 199@ontractdid not
apply to communications between tBquity IPE and the ASFEafter theEquity IPE issued a
final recommendation with respect to a particular zone.

In sum, @ documented by thiial recordand depicted in Court Exhibit @tached in the
Appendix to this Memorandum Opinion and Order, DOE routireglgaged in prohibiteéx
parte “equity-related communications” regarding the Stevens Zoreeach othe July 8, 1996
contract with the Equity IPEto which Chevron was the direct and intended thpadty
beneficiary Aside fromex partecontacts initiated by the ASFE atite ASFEs Technical &
Legal Saff during the data ceuff decisionmaking process the ASFE subsequentlyequestec

%9 1n determining that DOE repeatedly breached the July 8, 1996 contract with the Equit
IPE, to which Chevron was the direct and intended third party beneficiary, thedcbnot rely
on any communications related to the “data cutdifpute, becausef ambiguity in a July 9,
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“Secret Report” from th&quity IPE without notice toChevron,thatthe ASFEand Ms. Egger
attempted to prevent Chevron from knowing akibetimproper assertion of privilege. JE 952
(11/6/00fax fromthe ASFEto the Equity IPE requestinghat theEquity IPE provide its “view

on the[DOE] EFT’s technical issugsbut instructingthe Equity IPEt0 designatehat reportas
“Privileged & Confidential- Predecisional Analysis Not for Distributionor Release”); JE 965
(“Secret Report, labeled*Privileged & confidential predecisional analysis not for distribution or
release”) see alsdl'R at1739 (ASFE Kripowicz) (agreeing that he instructed the Equity IPE not
to provide the “Secret Report” to Chevronn addition, after the ASFE received the “Secret
Report”a member othe ASFEs technical staffsubsequentlyvent so far as toequest thaan
“edited” version of the“Secret Repoit be sent to the ASFEonly reflecing information
favorableto DOEthatthe ASFEcouldcitein the Final Stevens Zorieecision JE 981 ‘(edited
version of the“Secret Repof); see alsoTR at 122830 (Latham) (acknowledging that he
requestedselected portions of the “Secret Report” as a stdode document)TR at 1794
(ASFE Kripowicz) (admitting that “we provideda couple sections of the repotd the
EFTs. . .that were relevant to the decision progessit “did not provide [theentire ‘Secret
Report] to Chevron so that it could consider whatever it might want to try to do in lidktef
Equity IPE’s] evaluation”)(emphasis added)At best,the ASFEand the ASFE’staff's actions
weremisleadingto Chevron; at worst, #y could be viewed as frauduleft.

Moreover, the ASFE’s June 18, 2002Final Stevens ZoneDecision ignored and
misrepresentednformation favorable toChevron as evidenced imithheld portions of the
“Secret Report. CompareJE 1073 at 32 (ASFE'6/1802 Final Stevens Zone Decision)
(concludingthat “[the Equity IPE’s] choice of 500 psi as the abandonment pressure for the 26R
sands was arbitrary and capricigug part, because “it does not appear that N&den
considerech lower valug), with JE 965 at 120 (‘Secret Repot) (explaining whythe Equity
IPE did not choose the lower abandonment pressure advdnateed DOE’s EFT)*

In sum, as documented by the trial record and depicted in Court Exhibit @gedtiache
Appendix to this Memorandum Opinion and Order, the ASFE’s November @B FP2@liminary

1999 joint DOE and Chevron letter to the ASFE stating that the ASFE could “request the input
or other participation of the [Equity] IPE” in resolving the data cutoff dispute. 59Eat
CMEOO001 0018. That letter, however, did not relieve DOE from complying witlextzarte
prohibition of the Equity Process Agreement.

0 In addition, the ASFE also initiated and was involved in othempartetelephone
conferences with the Equity IPE wherein substantive technical matters ridatieel ASFE’s
Final Stevens Zone Decision were discussed. TR at-@Z%Rripowicz) (testifying about s
handwritten notes of an 8/25/99 meeting with the Equity IPE (JEA$B6-

*1 This conductwas notlimited only to ASFE Kripowicz or to the Stevens Zone. For
example, Dr. Latham actively lobbied thejty IPE not to reject the “simulation model”
preferred by DOE’s EFT in determining equity shares in the Shallow Oil Zonel03&
(3/11/02Equity IPE email reporting on ax partetelephone call from Dr. Latham, wherein he
“discourage[d]” the Equity IB from switching from the simulation model relied on in its
preliminary report to the classical model preferred by Chevron).
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Decision, the ASFE’s June 18, 2002 Final Decision, and the ASFE’s February 21, 2007 Final
Remand Decision all failed to reconsider the Equity IPE’s March 2, 2000 Final Recatation

as the Equity IPE recommended in the “Secret Répa¥E 965 at CGC004 00453Secret
Report” recommendation)The ASFE’s rejection of the Equity IPE’s adviceostChevron more

than $150 million in equity. TR at 516 (Stone); TR at 1216 (Latham); TR at2B@2rost).

As such, the court has determined that DOE repeatedly breached the July 8, 1996 contract
between DOE and thEquity IPE, to which Chevron wathe direct and intended third party
beneficiary andboth the economic impact artie substancef DOE’s breachesvere material.

See Thomase. Dep’t of Housing & Urban Dey.124 F.3d 1439, 1442 (Fed. Cir. 1997) (“A
breach is material when it relates to a matter of vital importance, or goes ésdence of the
contract.” (citing SARTHUR L. CORBIN, CORBIN ONCONTRACTS 8 1104 (1964))).

E. Damages.
1. Whether Plaintiff Is Entitled To Recover Reliance Damages.
a. The Plaintiff’'s Argument.

Chevronargues that itis entitled to $4,743,806n reliance damages faostsincurred
during equity finalizationof the Elk Hills Reservas of May 72011. Pl. SuppD Reply at 7*
This amount includes $5848,000in nominal damages an&24,295,797in financing costs,
including its United StateCourt of Federal Claims litigation cosfsom January 199érough
May 7, 2011. PI. Supp. D Reply at 7 & n.3.

As Chevronexplains it bargained for dinalization procesdgor the Elk Hills Reserve
based onthe neutraltechnical expertise of an Equity IPE, as directed by the ILA, and an
independent and ndnmiased ASFEnNnot a particular monetary outcomieut Chevrondid not
receive thaprocess TR at 913 (Stay) (“[W]hat we saw we were getting was added assurance of
a fair, open, transparent process[.]B)19/09Burzlaff Dep. at160 (“The ASFE needed to be
impartial.”); TR at1629 (ASFE Kripowicz)(agreeing that paragraph4Bof the Equity Process
Agreement‘was meant to help preserve the ASFE’s impartialjty/)18/09Kauffman Dep. at
150 (stating that the ASFE was “supposed to be an impartial decision maker”). Altheugh t
postirial April 21, 2011Settlementeventuallyfinalized equityfor the Elk Hills Reserve, idid
not “restoré Chevron to its position prior texecutingthe May 19, 1997 Equity Process
Agreementor becomingthe third party beneficiaryo DOE’s July 6, 1998 contract with the
Equity IPE becausethe April 21, 2011 Settlemenivas a negotation betweenthe parties’
lawyers,instead ofa determinationmadeby a neutraltechnicalexpert and independent non
biased Assistant Secretary, appointed by the President and confirmed by ttee fSetizeir
expertise in ané&nowledgeof fossil energy Pl. PTD Reply at 1611.

“2 At the October 5, 201@ral argument, Chevron increasthis damages claim to $81.3
million, including $2.5 million in additional legal fees and $4.1 million in interest incumed
that amount since May 7, 2011. 10/5/20Rat132 PI. Closing Statement
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Chevroncitesfour categories of casdisat supporthe proposition thateliance damages
arethe appropriateemedyin this case PIl. PTD Br. at 1723. First,in Winstarrelated cases
damages werawarded tgourchaserof financially distressed thrifts for amounts expended to
acquirethethrifts in reliance on the Government’s contractual assurances that esidigxres
would be creditable as “supervisory goodwilSeeWestfed Holdings, Inw. United States407
F.3d 1352, 1364 (Fed. Cir. 2005) (holding that the purpose of reliance damages is to “put the
non-breaching party in as good a position as [it] would have been in had the contract not been
made.”);see also idat 1368. SecondeveralUnited States Court of Federal Claioases have
determinedhat reliance damages arappropriateemedyto compensate a plaintiff foraney
expended talevelop federal lang# pursuit of a mineral lease agreement that sulesdtywas
breached by the United StateSee Maniv. United States86 Fed. Cl. 6492009) (awarding
reliance damages to plaintiff for expendituneade todevelopa geothermal leagbat was later
terminated by the Department of the Interi@ppeal dsmissed356 Fed. App’x 387 (Fed. Cir.
2009) see alsc)Amber ResCo.v. United States73 Fed. Cl. 738, 746 (2006) (suggestingtin
a case where plaintiffs did not seek reliance damagetfidamages would be available for a
company to recover sunk costs from developing an offshore oil and gas é&8deb38 F.3d
1358 (Fed. Cir. 2008). Thirahther federal appellate cosrhaveawardedreliance damages
contractual process caseSeee.g.,Entergy Arkansas, Ine. Nebraska 358 F.3d 528 (8tiCir.
2004) (affirming an award d#97 million plus interest imeliance damages where the State of
Nebraska, in bad faithjelayeda utility’s application fora permit tousea radioactive waste
storage facilityin breach of an interstate compaage also Designer Direct Inv. v. Deforest
Redev. Auth 313 F.3d 1036, 10480 (7th Cir. 2002) (holding plaintiff was entitled to reliance
damages so that it would not “suffer a loss of expense made in preparatitime for.
redevelopment.”) Chevronalso cites bid protest casesvhere preparation costhave been
awardedas reliance damagesithout proof that the Governmenitsproper actions affected the
outcome of the procurement proceseeHeyer Prods. Cov. United States140 F. Supp. 409,
41314 (Ct. Cl. 1956) (granting bid preparation costisere the Government breacthés duty to
consider bids honestlysee also Gentex Corp.United States61 Fed. CIl. 49, 54 (2004)
(describing the recovery of proposal costs as a form of reliance damages)

Chevronarguegshat thebreaching party is entitled to an offset against thelbreaching
party’s expenditures in reliance on the contiady if the breaching partgstablishes tha(l)
the nonbreaching partywould have incurred thosexpenditureshad the contract not been
entered or (2) the expenses conferred some benefit on tHereeching party Pl. PT D Br. at
51. In this case,iacethe Government failed testablishthat Chevron received any benefit from
the costs incurred tachieveequity finalization under thEquity Process AgreememOE is not
entitled to any offset Pl. PTD Br. at 5261. In fact, if Chevronrefused to sign the Decoupling
and Equity Process Agreememtthe parties would havechievedequity finalization in a
different manney rather thanpursuing thecomplex and expensive process retaining an
independent petroleuengneer, an independent legal advisor for the Equity IBEG spending
millions of dollars br geological researchPl. PTD Br. at 812, 5357; Pl. PTD Reply at 2829.
DOE, howeverwas under pressufeom Congress tdinalize equityin the Elk Hills site. JE 2at
CMEO02 00450 (1996 NDA Act, setting an eighonthdeadline for equity finalization). This
gave Cheron a strong bargaining position in negotiating the Equity Process Agreement to obtain
an impartial, unbiased, artchnsparent process. Chevron, however, did not receive the benefit of
thatbargain.

73



Chevronalso contends that the Governmatitl not establishthat any of the costghat
Chevronincurredin the equity finalization processssistedChevron in achievinghe April 21,
2011 Settlement. PI. PD Br. at 5761. The April 21, 2011Settlementdid not “benefit”
Chevron,becauset wasan arns-length negotiationnecessarilyequiing new consideration of
equal valudrom DOE and Chevron. Moreover, the confidentiality terms of the April 21, 2011
Settlement render it “impossible for the Government to prove that Chevron got any tremef
the ®ttlement that is attributable to [the costs Chevron incurred for participating @n] th
corrupted equity finalization process.” Pl. PT D Br. at 51. More importantly, the24pr2011
Settlemenspecifically preserve@€hevron’sright to continue tsed& damages for the breach of
the Equity Process Agreement and the July 8, 1996 Contract with the Equity IPE. JE 1731 1
5.1-5.2.

b. The Government'sResponse

The Governmenpositedfour alternativeargumentseach of which would deny Chevron
reliancedamages in this caseFirst, Chevron is not entitled to receive damages bec#use
April 21, 2011 Settlement finalized equitZhevron received dinancial benefit from the
process and Chevron continued performance after DOBlleged breachesere knavn by
Chevron Gov't PTD Br. at 22-34. Second, Chevron did not establish that any breach in this
case caused Chevron to incur costs that could be consrééeste damages, nor were any such
costs linked to specific breachesGov't PT D Br. at 34-46, 5158. Third, Chevron’s actual
equity finalization costs were less than Chevron anticipated. Govid BF. at 4851, 5861.
Fourth, anyreliance damage award in this casecessarilywould result in a windfall for
Chevron. Gov't PT D Br. at 25, 29, 31-32.

The Government first asserts thatnce the purpose of reliance damages is to restore the
parties to thestatus quo antewhen the nofbreaching party achieves contractually derived
benefits through other meatigat objective is impossibl@ this case In other words, Chevron
cannot demonstrate prejudicial harm, because it received what it bargainieé., far fair and
unbiased equity finalization. Gov’t PT D Br.2826. Although the April 21, 2011 Settlement
preservedChevrons right to pursueits claims before this coyrthat did not mean that the
Governmentagreed thaChevronwas entitledto reliance damagesGov’'t PT D Br.at 2627.
Moreover Chevron obtained the benefit of having the ASFE’s initial March 1997 Shallow Oil
Zone decision withdrawn. That decision would have awarded 11.6% more equity to DOE, an
increasethat wasworth $470 million. In addition, DOE’s agreement to enter into the Equity
Process Agreemerrovided Chevron with other procedural benefits, including the right to
appeal the ASFE'’s final equity decisions to the OHA. Gov'tPBr. at 2931. And, although
Chevronwas able to confirnDOE’s alleged breaches in January 20Chevronnevertheless
elected to continue pursuing equiityalization Gov't PT D Br. at 32-34.

Second Chevrondid notdemonstrat¢hat the costs it incurred to participate in the equity
finalization in the EIk Hills Reservererecaused by my breach,.e., Chevronmustdenonstrate
thatit would not have incurredny equity finalization cosis a “but for” world. Gov't PT D Br.
at 3#-38 Chevron also failed to satisfy its burden of proof to showhat any specific
expendituresvere caused by DOFE’alleged breaches Gov't PT D Br. at 45-48 Nor did
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Chevronestablishthat its expenditures in any zone increaseda result of DOE’s breach of the
Equity Process AgreemenGov’'t PT D Br.at 5158.

Third, Chevron would have been required to expend substantial farfoialize equity
under some alternative process. Gov't PT D Br. at 45-6€helenddespite any DOE breaches,
Chevron’s actual finalization costs were reasonable and less than whabrClagwicipated.
Gov't PT D Br. at 48&1. Therefore, theonly damages to which Chevron would be entitled in
this case are “mitigation payments,g., “additional costs Chevron was forced to incur after
DOE'’s alleged breach[.]” Gov't PT D Br. at 38.

C. The Court’'s Resolution.

As the record demonstratd3OE repeatedly and materially breached the May 19, 1997
Equity Process Agreement as to the Carneros Zone and the Stevens Zone. In, &ddHon
repeatedly and materially breached the July 8, 1996 contract with the EquityolRBjch
Chevron waghe direct aml intended thirdoarty beneficiaryas to the Stevens ZoneBy its
terms, the April 21, 2011 Settlement did not bar Chevron from seeking damages $er the
breaches. Therefore,the court has determined th@hevron is entitled taertaincoststhat it
incurred to participate in equity finalizatiorsee Am. Capital Corp. FDIC, 472 F.3d 859, 867
(Fed. Cir. 2007) (holding thatthe injured party has a right to damages . . . , including
expenditures made in preparation for performance or in perfornjghge (quoting
RESTATEMENT (SECOND) OF CONTRACTS 8350 (1981)emphasis adde}j)see also idat 86869
(discussing the burden of proof in reliance damage cases)also Westfed Holdings, Inc. v.
United States 407 F.3d 1352, 1364 (Fed. Cir. 2005) (sanRRgSTATEMENT (SECOND) OF
CONTRACTS 8 344(b) (1981) (Damages may be awarded to protect the “reliance interest” of a
promisee,.e. the “interest in being reimbursed for loss caused by reliance on thaatdoy
being put in as good a position as [it] would have been in had the contraeematnade.”).

At trial, Chevron insistedhat it was entitled to all costs incurred in thenflization of
equity in the Stevens Zondecause “as it turned out everything was wastetR at 100
(Giumarra) see also10/5/12 Oral Argument TR at 14@hevron’s Counsel) The court
disagrees.Chevron is entitle@nly to threespecificcategories of damages.

First, Chevron is entitled to reliance damages for the costs incurred to particighte i
equity finalization of the Carneros Zgrexcluding all “financing costs:® from May 19, 1997,
the date the Equity Process Agreement was executedJulytib, 2000, the date that Chevron’s
appeal to OHA was denied, because Chewas requiredo pursue theluly 6, 20000HA
appeal to preserv€hevrons objections to the ASFE'May 19, 1998Final Carneros Zone
Decision. See RESTATEMENT (SECOND) OF CONTRACTS 8§ 350 (198) (stating that‘damages
are. . .recoverable for loss that the injured party could [not] have avoided without undue risk”).

*3 The court consider4inancing costé to include any interest, the cost of capital, and
letters & credit. SeeEngland v. Contel Advanced Sys., 284 F.3d 1372, 1379 (Fed. Cir.
2004) (explaining that the “ndanterest rule” bars rfot only . . . the recovery of interest on
substantive claims against the government, but also interest costs incurred grboromged as
a result of the government's breach or delay in payn@tdation omitted)).
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Contrary to the Government’s argument, the election doctrine does not applyese
circumstances SeeDow Chem. Co. v. United State®26 F.3d 1334, 1346 (Fed. Cir. 2000)
(holding thata nonbreaching party is subject to the election doctrioaly when“the breaching
party. . . changedits] position in reliance on the injured pdsyfailure to cancel athe injured
party’s conduct [is] such th#atwould be unjust not to enforce the doctrine (quoti@ities Serv.
Helex, Inc. v. Wited Sates 543 F.2d 1306, 1314 (Ct. CIl. 19)%)see also N. Helex
Co.v. United States455 F.2d 546, 553 (Ct. Cl. 197@)he guiding principle is whether, in the
individual circumstances, the [ndmeaching party] exercised ‘reasonable commercial
judgment[.]”). Chevron acted reasonally an attempt to limit its damages; it twice sought
stays of its OHA appealsChevronUSA Inc, No. TES0010 (Dep’t of Energy Dec. 4, 2007)
(denying Chevron’s motion tetay orcontinueits appedl JE 1173 at 2. In fact, the Government
apparently thwarted one of Chevron’s attempts at mitigation by declimijogn Chevron’s first
motion for a stay of OHA proceedings8/31/05App. to Gov't Mot. to Dismiss at 100DHA
opinion stating that given the absence of a joint motion for stdye proceeding should go
forward” (emphasis addef) Under the circumstances, the court has determiregdtte election
doctrine does not apply in this case.

SecondChevron is entitled to reliance damages for the costs incurred to particiffage in
equity finalization of the Stevens Zone, excluding all “financing costerhfduly 8, 1996, the
date thaDOE’s contract with the Equity IPE was executed to which Chevron wakrdot and
intended thirdparty beneficiary, untilune 17, 2010.e., the dateof Chevron’s Supplemental
Reply Brief in Chevron’s OHA appeal of the ASFE’s Final Stevens ZoneaRe&rDecision.
RESTATEMENT (SECOND) OF CONTRACTS88 349350 (1981); Supplemental Reply Br. of Chevron
U.S.A. Inc.,.

Third, on May 19, 1998, the ASFE assured Chevron in writing that DOE had not and
would not engage in prohibitezk partecommunications Chevron reasonably relied on those
assurancesAs the record showghe® assurances were misleading at that time and were not
honored by DOE thereaftera classic breach of themplied covenant of good faithnd fair
dealing SeeFirst Nationwide Bank v. United State31 F.3d 1342, 13480, 1353(Fed. Cir.
2005) ¢ecognizing andenforcing the implied covenant of good faith and fair dealing);
RESTATEMENT (SECOND) OF CONTRACTS 8 205cmt. a(defining “good faith” as “honesty in fact
in the conduct or transaction concerned” (quoting U.C.C:2811(19)). On January 7, 2003,
Chevron senDOE a FOIA request to obtain twelve categories of documantdetermine
whether DOE had engaged in prokgiex partecommunications JE 1101. A January 9, 2003
DOE staff memaleterminedhat “EFT exchanges” wenmot covered byhe FOIA request, but
the “Secret Reportimight have tobe disclosed JE 1103. Instead, three months later, on April
17, 2003, D@& releasedonly one redacted document and declined to prowadg other
documents, claiming that the remainder of Chevr&®$A requesivas not sufficiently specific.

JE 1135 at 2. After Chevron threatened to sue DOE to obtain compliance with the FOIA
request, on December 23, 2003, Chevron was provided with threeldabdenders of heavily
redacted documents. JE 1137 at CA5031059. On January 28, 2004, Chevron advised the ASFE
that, based on the documents disclosed, it appeared that DOE breached the May 19, 1997 Equity
Process Agreement on more than one occasion. JE 1137. Chigeronfailed to reach a
resolution of this matter with DOHis case was filed on August 20, 2004. Therefore, the court

has determined that Chevraisois entitledto the costs to: prepare its Janudr, 2003 FOIA
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request; obtain complianéeom DOE review the documenthat DOEprovidedto Chevronon
April 17, 2003 and December 23, 20@8idprepare Chevron’s January 28, 20ticeletter to
the ASFE.

The courtnextturns towhether the Government fnay be credited with any benefit the
plaintiff retained from its expenditure in reliance of the breached agreenWestfed 407 F.3d
at 1370. To be sure, Chevron learned relevant information during equity finalization that
informed Chevron’s negatiions that produced the April 21, 2011 Settlement. DTR at-8884
(Gov't Damage Expert Lencioniyee alsd~rank H. EasterbroolDiscovery As Abus&9 B.U.
L. Rev. 635, 648 (1989) (observing that “sharing information increases the extent to which
parties agree on the likely outcome of the case if it goes to trial, which tasilgattlement”).
But, establishing that Chevron retaingaimebenefit is not a sufficient basis to establish an offset
in a sum certain, a fact that the Governmedéimmageexpert recognized. DTR 1084 (Lencioni).
In addition, it is true, as the Government points thét Chevronultimately received equity
finalization thraugh the April 21, 2011 Settlement. But, it is impossible for the court to place a
value on thasettlement or to determine whether Chevron would have received more favorable
equity finalization in a no#breach world because theettlementtermsprohibitthe Government
and Chevron from disclosing the final equity determination. JE 1731 § 6.3 (“[N]either the
amount of the payment in Section 1.1 of this Agreement nor the content of any of the discussions
leading up to this Agreement will be disclosed, cited, used or admissible in . . . the penating C
of Federal Claims litigation[.]”). Therefore, the court has no basis tortigng the Government
an offset. See Westfedd07 F.3d at 1370 (“If the government wanted an offset, it was the
government’s burdeto prove with reasonable certainty [the precise financial] benefit retained
by [the non-breaching party.]”).

The Government’'s damage expert opined tBhévron’s reliance damagetould be
offset byapproximately$24 million** since that isan amountthat Chevron estimated the equity
finalizationof the Elk Hills Reserve would cost and would have been spent by Chevron “but for”
the breaches DTR at 1163 (Gov'DamageExpert Musika)(relying on5/18/09 Stone Dep. at
137-40)* The relevantegalinquiry, however, is not what Chevron would hagentin a non
breach world but whatChevronwould havelost See Westfedt07 F.3d at 13690 (holding
that an offsetagainst reliance damagesasailable for “anyloss that the party in breach can
prove” thatwould have been sufferdalt for the breach (quoting RESTATEMENT (SECOND) OF
CONTRACTS § 349) (1981)emphasis added) (internal quotation marks and citation omigeel)
also L. Albert & Sons v. Armstrong Rubber Cl/8 F.2d 182 (2d Cir. 1949)n L. Albert, the

** Chevron’s total equity finalization costs were $27.14 million, excluding legal andts
letters of credit. JE 1878 11 (6/2/11 Strickland Decl.).

% The Stonedeposition however,was never introduced into evidenceBut, at the
damages hearing, Mr. Stone confirmed ,that estimated in 1993 thauity finalization of the
Carneros Zone would cost Chevr&8 million to $5 million. DTR 663 (Stone). Mr. Stone
confirmed that heestimatedin 1993 thatequity finalization ofthe Stevens Zone would cost
Chevron approximately $2 million per year or up to $10 million, if it took five yeansnal
1998 to complete. DTR 663 (Stone). In addition, Mr.nBtestimatedhat between 1997 and
2000,equity finalizationof Elk Hills would cost Chevron $4 million per year. DTR 667 (Stone).
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nondbreaching party spent $3000 on building a foundation for four rubber refiners it never
received, and the court found this foundation was “necgssgrepare for performanceld. at

189. The nonbreaching party would hawspentthe money in a nebreach world, but to receive

an offset the defendant needed to prove that the expense would not have been recovered through
the prospective earnings of the four machines the offset would equal the amount of the
expenditure that would hav®een dossin a nonbreach world. Id. Similarly, in this casefor

the Government to receive an offsetmust show the amouwf Chevron’sexpensesin a non
breach worldthat would beconsidered atssi.e., the amounthat would exceed the value t
Chevron of receiving equity finalization through the procedure set forth in theyHeyaitess
Agreementand the Equity IPE Contract. The Government, howevas, failed to provehat
either agreement was a “losing contract” for Chevron, let alonanioeint of the loss.

Chevron has presented the court with several damages scenarios that included all four
zones and different breach dates. Pl. Supp. D Reply at 7. None of these scenariss;,, howe
conform to the zones, precise periods, simecifiedcosts for which the court has determined that
Chevron is entitled to damages, based on its “reliance interest.” Therefore, Clsemrdered to
provide the court with an itemized financial statemerthefaforementionedosts verified by a
certified public accountant.

Our appellate courhas observedhat “reliancedamages are inappropriate where relief
would result in an ‘unfair windfall' to the nelbreaching party.” Old Stone Corpv. United
States 450 F.3d 1360, 1378 (Fed. Cir. 2006n the cout's judgment, thereliancedamage
awardthat the court has definenh this casds not a windfall, because it does not compensate
Chevron for: the costs incurred to finalize equity in the Dry Gas Zone ¢io8Hail Zone;the
costs incurredrom January 28, 2004 to August 20, 2G04file this case in the United States
Court of Federal Claimsafter DOE failed to settle this matterhen it was confronted by
Chevron’s FOIA requesthe coststo litigate this casérom August 20, 2004 to date, other than
those that arose from the Government’s “bad faitonduct with respect to certain privileged
documents, as discussed below; and the additional costs incurred after the thaue aquity
finalization viaa private mediation process that resulted in the April 21, 2011 Settlerhemt.
did the Government nk& any effort to establish the economic effect of its breschn
Chevron?®

*® There is evidence in the record proffered by Chevron, that ekeparte
communicationshat occurred during the finalization Garneros Zonequity cause®€hevrona
loss ofequity worthat least $11 million. JE 872. There is also evidence in the record tleat the
partecommunications that occurred during finalization of Stevens EqnéycausedChevrona
loss of equityworth at least $157 million. JE 1015 at 1, 23; TR at 516 (Stone); TR at 1215
(Latham); TR at 28933 (Frost). The Government correctly argues that the April 21, 2011
Settlement superseded and voided all previous equity determination recoriomsndad
decisions.JE 1731 1 6.2. Therefore, the Government argues that any damages should be limited
to Chevron’s mitigation costs, equal to Chevron’s ¢hogation and norinancingrelated)
costs incurred since filing the August 20, 2004 Complaint. Gov't PT D Br.-a# qtitingOld
Stone 450 F.3d at 13680 (awarding $74.5 million in recapitalization expenses that enabled the
non-breaching party to retain the benefit of its bargain)). Unlike thebneaching party i©ld
Stone however, Chevron neveecaeived what it bargained fera final equity determination
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F. SanctionsFor The Government's “Bad Faith” Conduct During Discovery.

Finally, the courtturns to whether the Government is liable for sanctionSbiad faith’
conduct duringdiscovery. In response to Chevronisitial document request, on February 16,
2007 the Government submitted a 291 page “Master lafginore than 5000 documents,
consisting of approximately 25,000 pages, that DOE designated and the Governmett insist
were subject to the attornelient, attorney work product, and/or deliberative process privileges.
SeeChevron U.S.A., Ina. United States76 Fed. Cl. 442, 443 (Fed. Cl. 2007)hereafter the
Goverment ultimately designated 35,919 pages of allegedly privileged docuntbatswere
organized in 7337 foldersld. At Chevron’s request, the court conductedranamerareview
of 437 folders consisting of 1722 pages allegedly subject to attorney chemilege; 254
folders consisting of 1451 pages allegedly subject to the attorney work product privilege; and
110 folders consisting of 553 pages allegedly subject to the deliberative process privilege
Thereafterthe court issued series oevidentiary rulinggegardingthe Government’s privilege
assertions Id.; see alsoChevron U.S.A., Ina.. United States80 Fed. Cl. 340, 3422008);
Chevron U.S.A., Ina. United StatesNo. 041365C, 2008 WL 958395 (Fed. Cl. Apr. 4, 2008)
(ordering poduction of documents not subject to the Government's Motion For
Reconsideration)see also Chevron U.S.A., IncUnited States 83 Fed. CIl. 195 (2008)
(denying the GovernmentBebruary 13, 2008/otion For Reconsideratiop Chevron U.S.A.,
Inc. v. United States83 Fed. Cl. 313 (2008) (denying the Government’s April 16, 2008on
For Interlocutory Appedl

In response to the Government’s February 13, 2008 Motion for Reconsideration and the
court’'s August 28, 2008 partial denial thereof, the Government filed a September 19, 2008
Petition for Mandamus. The United States Court of Appeals for the Federal Qenietthe
Government'scontested attorney client privilege asserticegardingdocumentghat evidenced
DOE'’s liability for breach of the May 19, 1997 Equity Process Agreement and the July 8, 1996
contract with the Eajty IPE, to which Chevron was tlirect and intended beneficiarypee In
re United States321 Fed. App’x 953, 956 (Fed. Cir. 2009g( curian) (“[W]e determine that
the [United States] Court of Federal Claims properly held that the partdadaments at issue
in this case should be produced, because the documents were incident to alleged misconduct.”);
see also idat 958, 961 (but, reversing the countiding only as to twentgix folders, wherein
the Governmentlaimed eitherattorneywork product and/or deliberative procgssvilege).

The bottom line is that after tirmnsuming review conducted by the court and the United
States Court of Appeals for the Federal Circuit, at least 42% of theréochnalyzed contained an
improper assertion of privilege.

The United States Court of Appeals for the Federal Circuithieés thatfederal trial
courts have the “inherent power to sanction an attorney’s bad faith conduct duritiphtig
Advanced Display Sys., Inc. v. Kent State Y@i¥2 F.3d 1272, 1288 (Fed. Cir. 2000). Attne
Government like a private party,may be subject to “monetary sanctions for abuse of
discovery[.]” M.A. Mortenson Co. v. Uted States996 F.2d 1177, 1184 (Fed. Cir. 1993).

based on the expert findings of an Equity IPE and an ASFE whose decisions weredibaint
ex partecommunications, so mitigation costs are not appropriate and cannot be determined.
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Although Chevron was able to fund the costs to ascertain whether the Government's
privilege assertions were legitimate in this case, most litigants cannot atfongprotracted
discovery battles.In addition, the collateradiscoveryproceedings delayed the trial in this case
by four years and imposed significaninnecessary costs on Chevron, as well as the caurt.
Advanced Display Systenbe United States Court of Appeals for the Federal Cidastribed
“bad faith” conduct in words that express the court’s view aldustdase:

Indeed, to say that the counsel’'s conduct during discovery raises the collective
eyebrow of this court would be to understate the severity of their transgressions.
Counsel’s tactics during discovery evinced a brazen disregard for the legal
process Throughout discovery, counsel's strategy consisted of efforts to

obfuscate, coveup, and subvert evidence that was properly discoverable and

respong/e to[plaintiff's discovery]requests.

Advanced Display212 F.3d at 128 mphasis added).

Federal trial courts necessarily tend to trust the parties’ counselisi@asse privilege,
as officers of the court. But, when that trust is misplaced, appropriate comsesssieould
follow. The court has determined that DOE and Government discovery tactics aslégeqxti
documentsn this caseonstitute “bad faithconduct. Id.

Consequently the court has determined that the appropriate sanction is for the
Government to reimburse Chevron ##% of thelegal fees expendedoin February 16, 200
the date that the Government produced its “Master Log” of privileged documoektisrch 5,
2009 the date the United States Court of Appeals for the Federal Circuit filed itsoordiee
Government's Mandamus Petition. Therefore, Chevron is ordered to provide the cowat with
financial statement of the aforementioned legal fees, verified by a certified publigréant

VI. CONCLUSION.

For these reasons, the court has determihatt DOE breached thday 19, 1997Equity
Process Agreementith Chevronand theJuly 8, 1996Equity IPE Contract,to which Chevron
wasthe direct and intended thirdarty beneficiary In addition, the court has determined that
DOE breached th@nplied covenant of good faith and fair dealingrherefore,Chevron is
entitled tobe compensated fatamagesin an amount to be determined, including sanctions for
DOE and the Government'®ad faith conduct and abusive discovery tactics.

Chevronwill report to the court within sixty days on the status of Chevron’s efforts to
provide the court witlthe itemized financial informatiorequestedherein.
IT IS SO ORDERED.
s/ Susan G. Braden

SUSAN G. BRADEN
Judge
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COURT EXHIBIT A

Court Exhibit A is an overview showing the equity finalization process and the principal participants.

“DOE Equity Finalization Team” *
Francis J. (“Butch”) Gangle, Chairman of DOE EFT
(1996-2010);
Charles “Wayne” Kauffman, Deputy Director of
Naval Petroleum Reserve;
James Gruber, DOE Engineer initially assigned to
ASFE Technical Team and later transferred to the
DOE EFT;
Alan Burzlaff, MHA Petroleum Consultants;
Kenneth L. Schuessler, MHA Petroleum
Consultants (2/5/02-2/29/04)

* k¥

Mary Egger, DOE Deputy General Counsel for
Technology Transfer and Procurement;
Gregory B. Thorpe, outside counsel from
O’Melveny & Myers

Equity IPE Provisional Recommendation
Frederic D. Sewell, Chairman & CEO (1967-2007);
Phillip Scott Frost, Senior Vice President and Chief
Financial Officer (1984-present);

Richard Krenek, Petroleum Engineer

v

Equity IPE Final Recommendation
Frederic D. Sewell, Chairman & CEO (1967-2007);
Phillip Scott Frost, Senior Vice President and Chief
Financial Officer (1984-present);

Richard Krenek, Petroleum Engineer

“Independent Legal Advisor” *
Edward S. Renwick;
Kenneth Roberts

!

A————————————————__________————%>

“DOE Equity Finalization Team” *
Francis J. (“Butch”) Gangle, Chairman of DOE EFT
(1996-2010);
Charles “Wayne” Kauffman, Deputy Director of
Naval Petroleum Reserve;
James Gruber, DOE Engineer initially assigned to
ASFE Technical Team and later transferred to the
DOE EFT;
Alan Burzlaff, MHA Petroleum Consultants;
Kenneth L. Schuessler, MHA Petroleum
Consultants (2/5/02-2/29/04)

* ok ok

Mary Egger, DOE Deputy General Counsel for
Technology Transfer and Procurement;
Gregory B. Thorpe, outside counsel from
O’Melveny & Myers

ASFE Preliminary Decision
Patricia Fry Godley, ASFE (7/26/94-7/31/98);
Robert Kripowicz, Acting ASFE (8/2/98-4/29/99
and 9/8/00-2/5/02);
Carl Michael Smith, ASFE (2/5/02-2/29/04);
Jeffrey Jarrett, ASFE (1/3/06-3/24/07)

il

“Chevron Equity Finalization Team” *
Norman D. Stone, Chevron Equity Team Leader;
Michael A Stay, Chevron Program Director, Elk Hills
(Summer 1990-January 1998)

* ok ok

Cynthia Ann Giumarra, Assistant General Counsel for

Chevron U.S.A. Western Business Unit (1992-January

1999);

Gary Henderson, Senior Counsel, Chevron Global Gas;
William Taft, IV, outside counsel from Fried, Frank

DOE Technical & Legal Staff
Dr. Gary V. Latham, DOE Geophysicist (1987 to
2009);
Louis Capitanio, DOE Program Manager for Qil
and Gas (1987-1995);
Arnold O. (“Arney”) Smits, DOE Petroleum
Engineer (1987-present)

L S 3

Mary Egger, DOE Deputy General Counsel for
Technology Transfer and Procurement;

Gena Cadieux, DOE Deputy Assistant General
Counsel for Procurement and Financial Litigation

P

“Chevron Equity Finalization Team” *
Norman D. Stone, Chevron Equity Team Leader;
Michael A Stay, Chevron Program Director, Elk Hills
(Summer 1990-January 1998)

* ok 3k

Cynthia Ann Giumarra, Assistant General Counsel for

Chevron U.S.A. Western Business Unit (1992-January

1999);

Gary Henderson, Senior Counsel, Chevron Global Gas;
William Taft, IV, outside counsel from Fried, Frank

*

ASFE Final Decision

!

OHA

The descriptive designations in quotations are the same as those used by DOE in JE 1225 at 5.




DOE Equity
Finalization
Team
(Mary Egger)

Carneros Zone Equity Finalization Process

COURT EXHIBIT B

(valued at $200 million)

ILA 2
Recommendation
January 31, 1997

(Section 25Z issue)

DOE Equity
Finalization
Team
(Mary Egger)

IPE
Provisional

February 11, 1997

\

4

Equity Recommendation

IPE 5
Final Equity

DOE Equity
Finalization
Team
(Mary Egger)

-

Chevron
Equity Finalization
Team

Recommendation
March 6, 1997

L

(Mary Egger)

ASFE Technical
& Legal Staff b

DOE Equity
Finalization
Team
(Mary Egger)

ASFE 3

Preliminary Decision
November 24, 1997

a

Chevron
Equity Finalization
Team

Chevron
Equity Finalization
Team

ASFE @

0

ASFE Technical

& Legal Staff

(Mary Egger) |

Final Decision

®

May 19, 1998

OHA (14
Appeal
July 6, 2000
Decision

®

Chevron
Equity Finalization
Team

* The --- lines show ex parte communications by DOE in breach of the Equity Process Agreement.




COURT EXHIBIT B (cont.)

! Documents showing Ms. Egger’s work for D&ET before the ILA: JE 140; TR at 417-
18 (Stone); TR at 997 (Rengk); TR at 2184-85 (Egger).

2 JE 177 (1/13/97 ILA instructing the IPE to include 40% of the Section 25Z land, as inside
the Carneros Zone).

3 JE 178 (2/3/97 memo from MEgger to ASFE Godley reporting on ILA’s determination
about the Section 25Z landssue suggesting that the RS *“handle” that issue
“administratively,” when the ASFE’s Finalggity Decision is made); TR at 2348 (Egger).

4 JE 9 at 13 (11/24/97 Carnerdsne Preliminary Decision).

> JE 9 at 13 & n.16 (3/87 IPE Final Recommendat allocating 96.6138% of the
Carneros Zone equity @OE and 3.3862% to Chevron).

6 Document showing Ms. Egger’'s work fDIOE EFT: JE 203 (3/23/97 fax to Ms. Egger
from Burzlaff forwarding a finaldraft of an enginering assessment of IPE Equity Final
Recommendation for heeview and comment).

! Documents showing Ms. Egger’s work #@SFE Technical & Legal Staff on the ASFE

Preliminary Decision: JE 342 (9/29/97 memonr ASFE Godley to Ms. Egger with draft
approach to including the Semn 25Z lands into the ASFERreliminary Decision); JE 1422 at
46 (Gov't Resp. to Chevron Interrog. No. 17(c) confirming that Ms. Egger provided “input” for
the ASFE’s 11/24/97 Preliminary Carnerdene Decision); TR at 2606-07, 2692-94 (ASFE
Godley) (confirming that Ms. Egger review#lte ASFE’s draft decisions, without Chevron’s
being informed of that fact).

8 CompareJE 174 (1/27/97 email from Ms. Egger to ASFE Godley re: “Format for
DGZ/Carneros Zone Equity Decision.” The rekthe document was redacted and designated as
subject to the attorney-client and/or deliberatprecess privilege. As such, more than just
“format” was discussed.); JE 342 (ASFE Godieywarding DOE EFT outsilcounsel’s draft to
Ms. Egger with a proposed approach to the Section 25Z $and for Ms. Egger’s reviewith

JE 9 at 13 & n.16, 20-21, 23 (11/24/97 ASFEIliRn@ary Decision rejecting ILA/IPE decision

re: 257 land issue and concluditigt Chevron had 0% equity imést in the Carneros Zone).

9 Document showing Ms. Egger’'s work for DAET before the ASFE: JE 354 (1/13/98
fax from DOE EFT member Kauffman to Ms. Egger forwarding Chevron’s positions re:
Carneros Zone).

10 JE 1422 at 47 (Gov't Resp. to Chevron triig. No. 17 (d) confirming that Ms. Egger
provided “input” for the ASFE’$-inal Carneros Zone Deaisi); TR at 2606-07, 2692-94 (ASFE
Godley) (confirming that Ms. Egger review#tte ASFE’s draft decisions, without Chevron’s
being informed of that fact).

H JE 359 n.1 (Chevron lettdo ASFE Godley questiony how the ASFE’s 11/24/97
Preliminary Decision came to reflect the camttof Chevron’s briefs to the ILA).



COURT EXHIBIT B (cont.)

12 CompareJE 396 (5/19/98 letter dm ASFE Godley assuring Chevron there wereexo

partecommunications re: the Carneros Zowagjh JE 342 (9/29/97 memo from ASFE Godley to
Ms. Egger forwarding a draft approach to tleet®n 257 land issue in the ASFE’s Preliminary
Decision re: the Carneros Zorm)d TR 2606-07, 2692-94 (ASFE Gayl (confirming that Ms.
Egger viewed the ASFE’s draft decision latit Chevron being awaiof that fact).

13 JE 397 at CS10010181 (5/19/98 ASFE Final Detisassigning 100%oqity interest in
the Carneros Zone to DOE).

14 JE 17 at 3; JE 872 (7/7/00 aihfrom Dr. Latham advisindyls. Egger that OHA’s denial
of Chevron’s appeal regarding the ASFE’s FiDacision re: the Carneros Zone saved DOE $11
million).



COURT EXHIBIT C

Stevens Zone Equity Finalization Process

(Valued at $18.4 billion)

ID.OE.Equlty Eqw.t\./ IPE(1 Chevron
Finalization Provisional Equity Finalization
Team Recommendation q yTeam
(Mary Egger) 11/4/97
DOE Equity Equity IPE Chevron
e Equity Finalization
Finalization Team g Team
(Mary Egger) *
L A A
8 e : A2 N 6
DOE Equity - \\‘ ASFE O Equit(\:/hF?r\::I)i:ation
Flnillllzatlgn Team X N ASFE Q Team
(Mary ggir) L Data Cutoff Date
N L2 Decision
@ ) 9/23/99 12
*+\| ASFE Technical N
& Legal Staff |-
(Mary Egger) @Fb
DOE Equity Equity IPE Fln.a . Ch?vrqn .
e 13 Recommendation Equity Finalization
Finalization Team 3/2/00 Team
(Mary Egger)
* //’ A A
LT : 11/6/00 ASFE Request for a “Privileged
@ L and Confidential” Report
Selected * * @
Sections of — Y 12/22/00 ”Sfecret Report” Delivered to
DOE Equity | Secret Report , ™ ,* ASFE (20 ASFE by Equity IPE
Finalization Lo Preliminary
Team - PR Decision Chevron
(Mary Egger) " (Conversion Issue) Equity Finalization
T — - 11/13/01 Team
ASFE Technical ~
& Legal Staff |----- @ -l
(Mary Egger)
ID.OE.EqL{|ty ASFE (22 Chevron
Finalization . L. e
Final Decision Equity Finalization
Team 6/18/02 Team
(Mary Egger) ASFE Technical
& Legal Staff | ____ ___{'\
(Mary Egger)
23
OHA Remand Decision
1/31/05
D'OE.Equ.|ty A.SF.E @ Chevron
Finalization Preliminary Equity Finalization
Team Remand Decision q yTeam
(Mary Egger) ASFE Technical 5/23/06
& Legal Staff ___ ______ N
(Mary Egger)
3::“52;:1 ASFE @ Chevron
Final Remand Equity Finalization
Team .
M Egger) Decision Team
(Mary Egg ASFE Technical 2/21/07
& Legal Staff N /I\ i
(Mary Egger) @ v
OHA

(last Chevron brief 6/17/10)

The --- lines show ex parte communications in breach of the Equity Process Agreement between DOE and Chevron.
The *** lines show ex parte communications in breach of DOE’s 7/8/96 Contract with the Equity IPE, to which Chevron was
a third party beneficiary.



COURT EXHIBIT C (cont.)

! JE 14 at CSI0O05 1194 (referencing 11/4/97 Equity IPE Provisional Recommendation
allocating 81.157% of the Stevens Zawity to DOE; 18.842% to Chevron).

2 Documents showing Ms. Egger reviewe®/848 summary of D@ EFT comments on

Equity IPE Provisional Recommendation markpdvileged and comdential: JE 346 at
MCE0140122-25.

3 JE 346 (10/31/97 PowerPoint presematiby Equity IPE re: post Provisional
Recommendation briefing schedubf DOE EFT provided by M€£gger to ASFE Godley on
4/12/98); JE 365 (4/7/98 letter from DOE EFT to ASFE Godley r&tge to respond to
Chevron comments on Equity IPE Preienal Decision re: Stevens Zone).

4 JE 366 (4/9/98 handwritten notes reflecth§FE Godley’s telephanconference with
the Equity IPE in which ASFE Godley, Ms. Eggend Dr. Latham participated, generating a list
of questions to ask both ownsé‘technical in nature.”).

> JE 384 at CA50031877 (4/27/98 letter from EqUIRE to ASFE Godley with questions
the Equity IPE would like to pose to both pastiavithout notice to Chevron). On May 1, 1998,
ASFE Godley forwarded the 4/27/98 questionthwparties and Ms. Egger, but did not mention
her prior discussion withdtity IPE re: same without Chevron’s knowledge (JE 366).

6 JE 388 (5/7/98 letter from Chevron to ASFE Godley protesting éierparte
communications with Equity Pthat included Ms. Egger3ge alsdl'R at 398-99 (Stone).

! JE 393 (5/13/98 lettefrom ASFE Godley assuring Chevron of mex parte
communications). Testimony that Chevron rel@dthe ASFE’s represttion: TR at 350-51
(Stone); TR at 827-28 (Giumarra); TR at 2ZDB{Egger); TR at 2679-81 (ASFE Godley).

8 Documents showing Ms. Egger’s work for D&ET: JE 387 (5/6/98 fax from Kauffman
to Ms. Egger forwarding engineering memo“oapture analysis.”); JE 451 (8/3/98 email from
Burzlaff to Ms. Egger re: Equity Finalization Data Cutoff Dates); JE 466 (10/6/98 email from
Ms. Egger to Mr. Thorpe forwding text she drafted for incliss in DOE EFT data cutoff
briefs); JE 476 at 1 (10/23/9%8mail exchange between Msgder and other members of the
DOE EFT re: “Revised Equity Data Cutoff Dd@eoposal” and Ms. Egger’s response re: same);
JE 516 (12/18/98 email from Ms. Egger to DE@ET’s outside counsel, and other DOE EFT
members re: data cutoff dates, including draftlneeltransmittal letter ahcutoff date proposal);
JE 530 (2/8/99 email from Ms. Egger to DOE EFT*daita cut off” date proposal letter); JE 607
(7/23-26/99 email exchange between Ms. Egged DOE EFT showing her substantive and
strategic role in advising the DOE EFT mata cutoff issue); JE 615 (7/29/99 DOE EFT
position paper on Stevens Zone data cutoff desgent by DOE EFT’s outside counsel to Ms.
Egger, Mr. Gangle, and other DOE EFT membersifal approval); JE 616 (7/29/99 letter from
DOE EFT outside counsel to ASFE Kripowicz BEOE EFT position on data cutoff date dispute
with cc: to Ms. Egger at CSI004 0603, as anher of the DOE EFT); JE 625 (8/11/99 email
from Ms. Egger to DOE EFT outside coun$etwarding her suggestions on “letter to Mr.
Krip.”); see alsd'R at 978-79 (Henderson); TRE07-08, 1314, 1323 (Gangle); TR at 2435-38
(Egger) (testifying that she advised DOE EFT about the da cutoff dispute).



COURT EXHIBIT C (cont.)

9 JE 370 (4/14/98 notes of telephorenference between DOE EHRlg., Thorpe, Smits,
Gangle, Kauffman and ASFE Technical Stg@fapitanio, Latham, Smits) re: discussion about
Equity IPE capture analysids. Egger also participated).

10 Documents showing Ms. Egger’s work foetASFE on the data cutoff decision: JE 614

(7/29/99 email the same day the DOE EFT commentthe data cutoff dispute were sent to the
ASFE, from Ms. Egger to ASFEKripowicz re: draft letter on admissibility of Stevens Zone
data); JE 632 (8/18/99 email from Latham to Capitanio re: schedule of meetings re: Stevens
Zone cut off showing 8/23/99 meeting witls. Egger and ASFE Kkgowicz and 8/25/99
telephone conference with Equity IPE); JE 635 (efnaih Latham to Ms. Bger re: critical data

and decline curves); JE 641 (typed notes @6&0 telephone confence between the ASFE,

Ms. Egger, and Equity IPEJE 652 at CME01302005 (9/7/99 ainfrom ASFE Kripowicz to

Ms. Egger, Latham re: rationale for Stevensi@admission of additional data); JE 654 (9/8/99
email from Ms. Egger to ASFE Kripowicz :reconverting Ms. Cadieux’s narrative into
preliminary draft of ASFE Data Cutoff Date Dsicin); JE 659 (9/10/99 email from Ms. Egger to
ASFE Kripowicz re: attached a preliminaryaftr decision, “based on your outline”); JE 660
(drafts of Stevens Zone transmittal letter and draft ASFE Data Cutoff Decision); JE 673 (9/14/99
email from Capitanio to Ms. Egger re: comms on ASFE Draft Data Cutoff Decision and
response); JE 674 (9/15/99 email from Ms. Egge&kS&E Kripowicz re: new draft decision); JE
675 (9/15/99 draft of Stevenoide transmittal letter and datataf decision, reflecting concern
about “the 43 well request rationale”); JE068/16/99 email from Ms. Egger to ASFE
Kripowicz with revised versio of decision reflecting Ms. dger’'s changes repost 1997 data
concerning the 43 well submission); JE 687.6829 email from Cadieux to Ms. Egger with
attached comments on draft Stevens Zone clattaff decision requesting Ms. Egger’s technical
advice and Ms. Egger’s response); JE 694 (9/1@raé of Stevens Zone transmittal letter and
data cutoff decision with Capitanio’s handwnitteote “Mtg. w/ Krip, MEger ASmits. Agreed

that none of the post-1997 data will be allowedary will revise decision.”); JE 714 (9/21/99
email from Ms. Egger to Smits re: ASFE data decision draft); JE 716 (9/24/99 email from Ms.
Egger to ASFE Kripowicz. “Attached is tmew and improved draft decision [explaining that]
the rationale on the 43-well data submississué changed substantially” and response from
Capitanio to Ms. Egger re: comments on draft ASIEa decision); JE 726 (9/23/99 letter from
ASFE Kripowicz to DOE EFT outside counsehclosing ASFE Stevens Zone data cutoff
decision); see also TR 459 (Stone); TR at 1179-80 (Latham); TR at 1580-83, 1587-90
(Capitanio); TR at 1673-75, 1679-1707 (ASFE Kripowicz).

11 Documentsshowingex partecommunications between Equity IPE and ASFE Kripowicz

and DOE Technical and Legal Team prior#23/99 ASFE Data Cutoff Decision: JE 637
(8/25/99 handwritten note®: ASFE technical sta#x partecommunication with Equity IPE,
initiated by ASFE Kripowicz, including DOEe€ethnical and Legal Staificluding Ms. Egger);
JE 641 (8/31/99 typed notes of 8/25/99 telepharderence initiated by ASFE Kripowicz with
Equity IPE re: Stevens Zone “data ctit>assue, also reflected in JE 637).

Otherex partecommunications between DOE and Equity IBEe alsat/30/07 Krenek
Dep. at 231-32; 4/20/09 Latham Depla6-17, 119-20; 4/21/09 Latham Dep. at 450-53.

12 CompareJE 726 at 13 (9/23/99 ASFE Data Ciitbecision Excluding Additional Data
per Ms. Egger’s suggestionjith JE 652 at CME01302006-07 (9/7/9&FE Kripowicz outline



COURT EXHIBIT C (cont.)

of Rationale for Admission of Additional Data: ri8tevens Zone prior to Ms. Egger’'s work in
preparing final decision). The following docunt®ishow Ms. Egger’s drafting changes to the
ASFE’s 9/7/99 views that resulted in the exmusof the additional da: JE 694; JE 714; JE
716; TR at 459 (Stonejee alsdl'R at 980 (Henderson); T& 1675-1709 (ASFE Kripowicz).

13 Documents showing Ms. Egger’s work willOE EFT after working with the ASFE on

the Data Cutoff Decision: JE 1384 (Ms. Eggepresented DOE EFT before the ILA on the
conversion issuelee alsd'R 546-49 (Stone).

14 JE 818 at CA500020372-428 (3/2/00 EquiBE Final Recommendation allocating
80.4884% of the Stevens Zone to DOE; 19.5116% to Chevron).

15 Other DOE ASFE Technical Teanx @arte communications with Equity IPE: JE 936
(10/17/00 Equity IPE handwritten notes of f#lene call from DOE EFT (Latham) to Equity
IPE re: “Distribution of Injecta in Chevron Simulation model &sbig DOE issue”); JE 997-98

(6/21/01 Equity IPE handwritten notestefephone call from DOE EFT (Latham) to Equity IPE
re: technical issues re: Stevens Zone).

16 Documents showingx partecommunications between ASFE and Equity IRBmpare

JE 936 (10/17/0@x partecommunications between Dr. Lathaand Equity IPE re: 26R Zone)
with JE 952 at CNS00900290 (11/6/0@tdée from ASFE Kripowicz tdEquity IPE requesting a
privileged and confiddral technical report)see alsaJE 935 (10/17/00 email from Latham to
ASFE Kripowicz regarding his concern thext partecommunications with the Equity IPE were
prohibited by the Equity IPE Protocofee alsdlR at 1737 (ASFE Kripowicz) (failing to inform
Chevron of his 11/6/00 requestEquity IPE and subsequegt partecommunications with the
Equity IPE); TR at 1718-19, 1734, 1800-02 (ASKEpowicz) (stating it was Ms. Egger’'s
“direction” and “advice” that he should requesittthe Equity IPE’s report be marked privileged
and confidential).

17 JE 965 (12/22/00 Equity IPE “Secret Repoid” ASFE admitting that the Equity IPE
overestimated DOE’s recoverable m&s in 26R by 8 million barrelsgee alsoTR at 1168,
1216 (Latham); TR at 2892-93 (Frost). The BgUPE recommended in the “Secret Report”
that the ASFE should reconsid his September 23, 1999 tBaCutoff Date Decision and
“consider obtaining and usindfizial updated production data.JE 965 at 7, 11-12. The ASFE
declined to do so. TR at 16%®, 1756, 1785-86 (ASFE Kripowicz).

18 Documents showing Ms. Egger's work wAtSFE’s Technical & Legal Staff regarding

the ASFE'’s 11/13/01 Preliminary Decision: JE 8324300 email from Latham to Ms. Egger re:

Ms. Egger taking the lead in drafting the AS§&Breliminary Decision); JE 995 (6/19/01 email
from Latham to Ms. Egger estimating that the okbkeating values, instead of current prices. as
mandated by the ILA would increase the DOE equity from 80.4432% to 80.4900%, and was
worth about $7 million plus interest to DOEJE 1000 (6/26/01 email from Latham to Ms.
Egger summarizing his impression of Ms. Eggargument to have the ASFE reject the Equity
IPE’s 3/2/00 Final Recommendation (based oa WbA’s incorrect premise) and substitute
“heating values as a more stalblasis for conversion (an assuiop yet to be proven).” But
Latham cautioned that this walbe rejected by OHA); JE 1006/82/01 email from Ms. Egger

to ASFE Technical and Legal Team discussirg review of SPEE Monograph (“Guidelines for
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Application of Petroleum Reserve Definitionst) response to JE 1000); JE 1009 (10/17/01
email from Cadieux to Ms. Egger forwardidgaft comments on DOE issue); JE 1013 (10/25/01
email from Ms. Egger to ASFE Kripowicz forwangj draft Preliminary Stevens Zone Decision);
JE 1015 (10/25/01 draft ASFPreliminary Decision);see alsoTR at 1807-23 (ASFE
Kripowicz).

19 CompareTR at 1228-30 (Latham) (requesting sedelcportions of the “Secret Report” be
submitted as a stand-alone document)h JE 981 at CBG0060092 (2/23/01 Equity IPE
forwarding the ASFE only two Berted sections of the “Secret Report” as a stand-alone
document,.e.,, JE 965 at CGC0040054-61 and JE 965 at CGC004004738®)alsoTR at
1794-98 (ASFE Kripowicz).

20 JE 13 (11/13/01 ASFE Prelimary Stevens Zone Decision).

21 JE 1422 at 50 (Gov't Resp. to Chevron IntgtrNo. 17 at 50 (coifning that Ms. Egger
provided “input” for the ASFE’s 11/13/(Rreliminary Steven’s Zone Decision))

22 JE 14 at CSI00512009 (ASFE’'s 6/18/02 Firtstevens Zone Decision allocating
80.3761% of the Stevens Zone equity to DOE; 19.6239% to ChegemglsQE 1422 at 45-46

(Gov't Resp. to Chevron tarog. No. 17(b) at 45-4€confirming that Ms. Egger provided
“input” fo the ASFE’s FinaStevens Zone Decision).

23 JE 1184 at CDE00900037 (11/31/05 OHA Remand to the ASFE).

24 JE 1360 (2/7/07 e-mail from Cadieux to Msgger enclosing draft final decision on

remand, incorporating the changes from Ms. Eggesg alsoTR 1261-62 (Latham) (praising
Ms. Egger’s review of the ASFE’saft OHA Preliminary Decision on Remand).

25 JE 158 (ASFE’s 5/23/06 Preliminary Remand Decision).

26 Documents showing Ms. Egger’s work wlHSFE Technical & Legal Staff on ASFE’s

2/21/07 Final Remand Decision: JE 1360 (2/7@7ail from Cadieux to Ms. Egger forwarding
draft ASFE Final Remand DecisiorgompareJE 1538 § 11 (ASFE Jarrett Decl. stating that he
relied on Ms. Egger regarding “all legal mattegkating to equity fialization process.”\with JE
1538 at 11 23, 24 (ASFE Jarreted. stating that in the 21/07 Final Remand Decision the
ASFE decided that he “only needixdconsider the price of oil drgas over the entire history of
the unit in order to comply with the OHA rulingédid not need to dede whether or not NGLs
should be factored into the formula as part ofghs.” In that regard, the ASFE stated that he
did not use the DOE proposed methodology, but fi® of oil to gas favored by Chevron.”
Neither Ms. Egger nor Ms. Cadieux “in any wayluenced my decision on these issues, or the
final decision.”). At trial, however, ASFE datt admitted that Ms. Egger and Ms. Cadieux, in
fact, had a role in preparing his draft firddcision. TR at 1881-82, 1963 (ASFE Jarrett). He
also admitted that “I didn’t monitor everythirigey did for 14 monthg[. TR at 1963 (ASFE
Jarrett);see alsolR at 1956-57 (ASFE Jarrett) (“[l]t's prably fair to say that | didn’t study
every document” and relied on his advisors). But, ASFE was aware that Chevron wanted to
exclude the sale of NGLs and that the threeoostiproposed to him laincluded the sale of
NGLs. TR at 1969 (ASFE Jarrett)n addition, the Equity IPE’s mistake in excluding twenty



COURT EXHIBIT C (cont.)
percent of monthly production tdaor the potetial sale of oil worth $2.5 billion was never
corrected by the ASFE. T& 1927-36 (ASFE Jarrett).

27 JE 16 at 5 (ASFE’s 2/21/07 Final Stevéttne Remand Decision) (allocating 80.354%
of the Stevens Zone equity to DOE; 19.646% to Chevron).
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