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OPINION

Craig A. Holman Arnold & Porter, LLP, Washington, D.(qgr plaintiff.

Lauren S. MoorgCivil Division, United States Department of Justice, Washington, D.C.,
with whom was Assistant Attorney Genefalny Westfor respondent.

ALLEGRA, Judge:
This government contracase is before the court following a triaMvashington, D.C.

Spectrum Sciences and Software, Inc. (Spectram)unitiors assembly systems manufacturer,
entered into a Cooperative Research and Development Agreement (CRADA)enithitad

! An unredacted version of this opinion was issued under seal on January 20, 2011. The
parties were given an opportunity to propose redactions, but no such proposals were made.
Nevertheless, the court has corrected minor typographical and draftingietiee original
opinion.
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States. That agreement was designed to facilitate theglod information between the parties
concernng improvements to a conveyorssgm used by the United States Air Force (the Air
Force) to assemble aerial bomB&reviously this court held that the Air Force repedyed
breached the CRADA by relaag plaintiff's proprietary information to unauthorized recipients,
includingits competiors. Spectrum Scienceés Software, Inc. v. United State®4 Fed. Cl. 716
(2008). The court now determines the amount of damages owed by defendant to plaintiff.

Bzased upon the record, including the parties’ stipulation of facts, the courtdinds a
follows:

In the early 1970s, the Air Force developétat eventually became known as the
munitions assembly conveyor (MAC), a bomb assembly line that could produce one 500-pound
bomb per minute. fAe Air Force’s increased reliance on guided “smiaorhbs in the 1990s
strained the MAC operating system because the assembled bombs weighZza8Gapounds
each. As the MAC had a 4,000-pound capagcitysametimes couldssemble only a singtemb
at a time, significantlglowing production. For reasons unexplained, the Air Force did not
immediatelysolve this problem.

Seeing ampportunity, in early 2000, Spectrum undertook a significaeitfunded effort
to upgradehe MAC, hoping to become the principal supplier of a new version of the system.
Spectrum made considerable progress, but needed therabop of the Air Force Materiel
Command to refine and test the improvements it was developirtge Springof 2000, it began
to negotiate a CRADA with the Munitions Matdri¢andling Equipment (MMHE) Focal Point
of the Air Armament Centeat Eglin Air Force Bas€Eglin), Florida These negotiations led to
the CRADA in question, which the parties signed in October 2000.

In negotiating th&€RADA, Spectrunstressed the need for the agreement to protect the
desigrs and technologies it had developed and to ensure the proper use of its proprietary
informaion. This concern was manifested in various provisions iICR&DA. Principal
among these waArticle 7.1, which stated that proprietary information “shall not be disclosed by
the receiving party except under a written agreement of confidentiaiypioyees and
contractors of the receiving party who have a need for the information in connechidheirt
duties under this agreement.” In addition, Article 7.3 of the CRADA stated —

The parties agree to confer and consult with each other prior to publication or
other public disclosure of the results of work UN®Ehis AGREEMENT to

ensure that no PROPRIETARY INFORMATION or military critical technology
or other controlled information is released. Prior to submitting a manuscript for
publication or before any other public disclosure, each party will offer the other

2 For a more extensive discussion of the facts underlying the breach of the CB#DA,
Spectrum84 Fed. Cl. at 717-32.



party ample opportunity to review such proposed publication or disclosure, to
submit objections, and to file applications for letters patent in a timely manner.
An gppendix to the CRADA includegrovisions that identified particular modifications to the
MAC that had been developed by Spectrumr@adsured Spectrum thatpioprietary rights in
these modifications would receive protection urtierCRADA.

Performance under the CRADA began no later than the Spring of 2001. Once
performancestarted, Spectrum shared its proprietary information with the Air Force, both that
developed prior to the CRADA, as well as that refined during the course of perferrdanc
Force officialshadaccess tmumerous desigdrawings all but a few of whichwvere marked
with legends plainlydentifying them as Spectrusiproprietary information These same
officials also were giveprototypesllustrating critical advancg all of which bore stencil in
bright orange paintentifying them as “Spectrutreated test items” (or the equivalent). Air
Force officials were present when the prototypes were tested at Spectrumésolaband at the
Air Force Combat Ammunition Center located at Be@ir Force Base Spectrum doamented
its progress imetailed quarterly repa@to the head of the MMHESpectrun's final report,
dated August 15, 2002ummarized its progresser the entie project, including the results of
its exensive testing of the gantrgnd stated its desite provide the Air Force with four
redesigned MACs per month.

But, the Air Force had different ideas. Sometime in the latter part of R@Rstided to
compete a procurement to build a MAC successor, the MATHé Air Force team for the
MAC Il procurement was staffed with sevenatlividualsdeeplyinvolved with the CRADA,
including the CRADA project manager and the head of the MMHAEeseindividualswere
relied upon even though comparakkitled Air Forcepersonnel who had not worked on the
CRADA were available.During theMAC Il procurement process, several Air Force employees
requested and receivedormation from Spectrum, but did not disclose the existence of the
MAC Il procurement.In an email, one official aske&pectrum focomments on atatement of
objectives that wasaterincorporated into the MAC Il procuremernother Air Force official
requested a series of pictufemm Spectrunfor an Air Force briefing without revealing that the
briefing was about the MAC Il procurement.

On February 19, 2008pectrum submitted an unsolicitegposal to the Air ForceThe
cover page ofhis document warnednter alia, that “[tlhe datan this proposal will not be
disclosed outside the Government and will not be duplicated, used, or disclosed in whole or in
part for any purpose other than to evaluate the proposal.” In the proposal, Spectraditoffer
build a new version of the MAC, incorporating know-how developed under the CRADA.
catalogued the deficienciestime current MAC and provided design details, including diagrams
and test results, for new components to remedy these issues. The proposal noted tigpa prot
incorporating the revised design requirements had been built and tested undehii®. CR
Although an Air Force official directed the MAC Il contracting officer tabpen the proposal,
it wasopened andirculated among various Air Force officials, including memioéthe MAC
Il procurement teamOn Mard 25, 2003,he Air Force rejected Specitnis unsolicited
proposalformally advising Spectrum, for the first time, of the existence of the MAC Il



competitive procurement and encouraging the compaogrtpete® The Air Force did not
return Spectrum’s proposal.

The Air Force proceeded with the MAC Il procuremeintinung to useSpectrum’s
information from the CRADA and employirggprocurementeamstaffed byindividuals
involved with the CRADA. Some of the AioFce officials on this team admitted that they used
Spectrum’s CRADA information in connection with the procurement. That informationdorove
particularly criticalto the engineer assigned to draft the performance specificatuiashad no
prior experience with the MAC or any other similar munitions systé&tthough ttatengineer
was instructedby his superior “not to look at anything Spectrum had produtedigpeatedly
violated that order He participateih several meetings in which CRADAa® members briefed
him and otheMAC Il team membersone of these meetings wasragentation of Spectrum
improvements to the MA@adewith slides and pictures supplied by Spectrumdrafting the
solicitationdocuments, the same engineer repeatsalight out andommunicatedvith Air
Force officials who were very familiar with Spectrum’s work product under th®BD2R Based
upon Spectrum’s research, this engineer concludeat,alia, that a radical redesign of the MAC
was unnecessarya criticalconclusiorhe reacheavithout conductinganytess or calculatiors
to verify that the new specifications would function properly.

On April 11, 2003, the Air Force published a draft request for prop(R&R) for the
MAC Il and distributed it to outside vendors, includiBgectrun's competitors.The Air Force
did not allow Spectrum to review the draft RFP before its relebise.draft stated that a radical
redesign of the MAC was not favored, and went on to discuss, without attribution, a number of
specific improvements that Spectrum had focused on, and deemed achievablehdwingde
of the CRADA. On April 16, 2003, the Air Force held a “MAC Il Industry Day” at Eglin to
provide an opportunity for Air Force personnel and industry participanisdoss the draft RFP
and the MAC Il procurement. Later that day and on the following day, April 17, 2003, A& For
officials, including several officials who were intimately familiar with Spectsiproprietary
information metwith each vendor individllg and answered questions.

At some point after therdft RFP was release8pectrum complaineid the Air Force
that the document reded its proprietary informationEventually, the Air Force agreed to
modify the RFRo remo\e certain detailsas well as the notation that an updated system was
favored over a new design. On May 1, 2008, Air Force electronicallgublished the final
version of theRFP, again disseminating the document to third parties, including Spectrum’s
competitors. Te Arr Force did not allow Spectrum to reviglns documenbefore its release.

% Inits earlier opinion, the court found that Spectrum was unaware of the MAC |
procurement until the Air Force rejected its unsolicited propdspectrum84 Fed. Cl. at 727-
28. Defendant, however, now points to a memorandum in November 2002, which indicates that
at least one Spectrum official somehow knew the Air Force’s intentions. THadapltainiff
may have known about the Air Force’s intentions earlier than previously thought,drodees
not impact any of the court’s central findings regarding the multiple breatiies CRADA
committed by Air Force personnel. Nor does it impact, at leastfiendant’s favor, the
damages calculation here.



While thefinal RFP omittedspecific referenceto requested improvementsidatained the
requirements listed in the draft versioBpectrum and D&D Machinery (D&D) were amoting
six companies thaubmitted proposals in response to the REERD was awarded the contract

On August 23, 2004&pectrum filed its complainh this court, raising various breach of
contract claims predicategon the Air Force’s improper releaseitsf proprietary information.
After a trial, on Deember 8, 2008, this coureld that “the Air Force repeatedly breached the
CRADA in failing to protect adequately Spectrum’s proprietary informati@pectrum84 Fed.
Cl. at 744.By way of further d&il, this court found that —

Viewing this case as a whole, one can readily surmise why defendant approaches
defining “protected information” under the CRADA with the zeal of a pedantic
schoolmasterit is because once the items here are properly identified as
“protected information,” the conclusion becomes inescapable that the Air Force
repeatedly breached its confidentiality obligations under the agreement.
Reminiscent of the old South Side Levee political slogan, those breaches occurred
early and often They ran the gamutseme vere isolated, others systematic;

some occurred internally within the Air Force, others took the form of ill-advise
public disclosures; and some might have occurred innocently enough, while
others were in derogation of explicit orders and fully calculated to take advantage
of Spectrum.

Id. at740. The court noted that the Air Force had breached the CRADA “by releasing
Spectrum’s proprietary information to Air Force officials who did not need the iataymin
connection with the performance of the CRADA,” thereby permitting the ‘fimétion supplied
by Spectrum under the CRADA [to be] used internally in the development of the sgiemisc
for the new MAC I1.” Id. at 742. And the court found that “[t]he Air Force then breached the
agreement, yet again, in providing Spectrum’s proprietarynmdéon to outside contractors.”

Id.

Following additional discovery, a secotncl — this one focusingolelyon damages
washeld on January 14 and 15, 2010, in Washington, Dlt&re Dwight D. Howard, the chief
operating officer of the manufacturingzsion of Spectrum through 200&stified regarding
Spectrum’s investments and costs associated with developing the MK@rén Turner, a
contracting officer and branch chief of the Enterprise Division with the U.S.ohoeRat Eglin,
testified regading the MAC Il procurement process. In addition, qmifties calledntellectual
property valuation experts testify on their respective behalfs regarding the amoudtofages
due Spectrum — Robed. Yermanfor Spectrum and Kathleen M. Kedrowsér defendant
Both expertattempted to estimatéor damages purposdbge value of Spectrum’s MAC
upgrade intellectual propertyzor reasonghat will be discussed below, their estimadesrged
greatly— Mr. Yerman determined the damagmsed to be at least $1,721,3¥8)ile Ms.
Kedrowskisetthosedamages at onl$477,008. Podtial briefs were filed and closing
arguments were held on July 8, 2010.



The partiesestimates of damageko differ greatly. To refine and evaluateeir
differencesand ultimately,determine the correct amount of damages owedtarewith some
basicpropositions.

A.

“Damages for a breach of contract are recoverable where: (1) the damages were
reasonably foreseeable by the breaching party at theoficentracting; (2) the breach is a
substantial causal factor in the damages; and (3) the damages are showaseitiable
certainty.” Indiana Mich. Power Co. v. United Statd®22 F.3d 1369, 1373 (Fed. Cir. 20059p
also Citizens Fed. Bank v. Unitethtes 474 F.3d 1314, 1318 (Fed. Cir. 200inergy Capital
Corp. v. United State802 F.3d 1314, 1320 (Fed. Cir. 200Regarding foreseeability, the
Federal Circuit has instructed[w] hat is required is merely that the injury actually suffered
mustbe one of a kind that the defendant had reason to foresee and of an amount that is not
beyond the bounds of reasonable predictidditizens Fed. Banki74 F.2d at 1321 (quoting
Joseph M. Perillo, 11 Corbin on Contracts 8§ 56.7 at 108 (2005 rev. ed.) (“Carbe€)lso
Landmark Land Co., Ina. FDIC, 256 F.3d 1365, 1378 (Fed. Cir. 2001). As for causation,
plaintiff must show that defendant’s breach produced damage “inevitably and naturally, not
possibly or probably."Ramsey v. United Statel01 F.Sypp. 353, 357 (1951) (citinglyerle v.
United States33 Ct.Cl. 1, 27(1897)). In other words, it must show that “the damages would
not have occurred but for the breaclifth Third Bank v. United StateS18 F.3d 1368, 1374
(Fed. Cir. 2008)see alscCal. Fed. Bank v. United State395 F.3d 1263, 1267 (Fed. Cir. 2005).

Finally, as to reasonable certaintfg]lare must be taken lest the calculation of damages
become a quixotic quest for delusive precision or worse, an insurmountable barrier to any
recvery.” Franconia Assocs. v. United Staté4 Fed. Cl. 718, 746 (2004)THe ascertainment
of damages is not an exact science,” the Federal Circuit has stated, and “wiansibédry for
damage is clear, it is not essential that the amount theresiceetainable with absolute
exactness or mathematical precisiddltiebonnet Sav. Bank, FSB v. United Std166 F.3d
1348, 1355 (Fed. Cir. 20019ee alsdrestatemeniSecond) Contracts § 352, cmt. a (1981)
(hereinafter “Restateme(ffecond)Contracts”) (“[dJamages need not be calculable with
mathematical accuracy and are often at best approximate”). “It is enough if deaewi
adduced is sufficient to enable a court or jury to make a fair and reasonable mppovxi”

Elec. & Missile FacilitiesInc. v. United State€16 F.2d 1345, 1358 (Ct. CI. 1969) (quoting
Specialty Assembling & Packing Co. v. United Ste885 F.2d 554, 572 (Ct. Cl. 19663ge also
Bluebonnet266 F.3cat 1355. Thus"[i]f a reasonable probability of damage can be tyear
established, uncertainty as to the amount will not preclude recovery AceFed Reporters,
Inc. v. Barram 226 F.3d 1329, 1333 (Fed. Cir. 2000) (quotiogke v. United State283 F.2d
521, 524 (Ct. Cl. 1960)})ee also Glendale Fed. Bank, FSB v. United St8#sF.3d 1308,
1313 (Fed. Cir. 2004%tovall v. United State94 Fed. CI. 336, 346 (2010).

In an action for breach obatract, a plaintiff may seek: (i) “general” or “market”
damages,” and (ii) “special” or “consequential” damad&fan B. Dobbs, Dobbs Law of
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Remedies § 12.2(3) (199@)ereinafter “Dobbs’)see also Anchor Sav. Bank, FSB v. United
States 597 F.3d 1356, 1369 (Fed. Cir. 2010).receiving general damagesplaintiffrecoves
“the value of the very performance promise&&honéld v. Hilliard, 218 F.3d 164, 175-76 (2d
Cir. 2000) (quoting Dobbsupra 8§ 12.2(3)).“Special” or “consequentialdamages, on the
other hand, serve to compensate a plaintiff for additional losses (other than the Wa¢ue of
promised performance) that are incurred as a result of the defendant’s [B3eadhat 176;
Prudential Ins. Co. v. United State301 F.2d 1295 (Fed. Cir. 198@% Richard A. Lord,
Williston on Contracts, § 64:4 (4th ed. 2002pst profits are one form of consequential
damagesAnchor Sav. Banlb97 F.3d at 136%ee also Hadley v. Baxendalé6 Eng. Rep. 145
(1854) — but not the only form, as such damaggsmayaccount fomanincomeproducing asset
lost as the resultf@ breach.SeeAnchor Sav. Bankb97 F.3d at 13§%chonfeld218 F.3cat
176. Although both forms afamages- lost profits andhe value of dost asset are often
pursued alternatively ithe same caséhey are different, particularly in terms of their respective
proof demands.

So heldheFederaCircuit in First Federal Lincoln Bank v. United Statéd8 F.3d 1308
(Fed. Cir. 2008). In that case, the plaintiff received regulatory approvedtira financially
troubled thrifts. When kterenactedstatutealtered the bank’segulatory capal requirements,
First Federab capital position worsened, prompting it to shrink its deposit base aedselesral
branches. Claiming that this cortdtian caused it economic hariirst Federal brought suit in
this court for breach of contracifter atrial on liability, this court held that th&tatute’s
passage breached one of #iygeements used to effectuate dbquisition of one of the troubled
thrifts. First Fed Lincoln Bank v. United States8 Fed. Cl. 363 (2003). In a subsequent trial,
First Federal sought the value for lost profits and lost franchise valuarggtoim the loss of
actual deposits and growth opportunities. This court awarded damages for the value of the
deposits lost, but rejected First Federalaims for lost profits and lost deposit growth as
speculative. First Fed Lincoln Bank v. United Stateg3 Fed. Cl. 633, 635-36 (2006ff'd, in
part, rev'd, in part, First Fed, 518 F.3d 1308In calculating the awardhis court approximated
the value of the lost deposits as of ylear of the trialrather than the date of the breadth. at
648-49. On appeal, the Federal Circaffirmedthis court’s liabilityfinding but heldhatthe
damages should not have been determined the dime of trial. he Federal Circutheldthat a
claim to recover the value of lost deposits was onel@st Thcomegenerating property,” which
is “properly determined as of the time the property is lost (usually the tirhe bféach) . . . .”
First Fed, 518 F.3d at 1317. “When the defendant’s conduct results in the loss of an income
producing asset with an ascertainable market value,” the Federal Circuit tb#esved;the
most accurate and immediate measure of damages is the market value of the assateadthe ti
the breach.”ld. (quotingSchonfelgd218 F.3cat176).

First Federalmakes three important points for our purposégst, itholdsthat
consequentialamages for the breach of a contract can relateeioss of incomegenerating
property, provided that loss is foreseeable. 518 F.3d at $8&4lso Anchor Sav. Barido7
F.3d at 1368-69Fluorine On Call, Ltd. v. Fluorogas Ltd380 F.3d 849, 860 {5Cir. 2004).
Secondjt distinguishesdbetween recoverg, on the one handyé¢ value of such property loss,
and on the other, expectation damages in the form of lost préfitst Fed, 518 F.3d at 1317;
seeAnchor Sav. Banks97 F.3d at 1369 Both LincolnandSchonfeldliscuss the award of lost
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asset damages as an alternative to lost profits damadéslgnd v. United State83 Fed. CI.
507, 514 (2008J. It notes, in this regard, that while the same kinthafketvalue proof may be
used in establishing lost profits and the value of a lost asset, the two damags treorie
analytically distinct and involve different proof requiremerfgst Fed, 518 F.3d at 131&ee
also Fluorine On Call380 F.3d at 86(chonfeld218 F.3d at 176 (“Although lost profits and
‘hybrid lost asset damages are both consequential, rather than general, in nature, waurts ha
universally recognized that they are separate and distinct categories of dgmé&geslly, First
Federal holdsthat wherea breach results in the loss of an incgmneducing asset, the measure
of damages is the market valoiethat asset as of the time of the brea€hst Fed, 518 F.3d at
1317-18;see also Anchor Sav. Bari®7 F.3d at 136%Energy Gpital Corp. v. United States
302 F.3d 1314, 1330 (Fed. Cir. 2002); 11 Corbupra 8§ 55.13, at 5Qthe value of a lost asset
is “the amount of money that the plaintiff could have obtained [for it] from other people at t
time and place”); 24Villiston on Contracts§ 64:4,at 51 °> Such market value damages are
“based on future profits as estimated by potential buyers who form #r&étii and “reflect the
buyer’s discount for the fact that the profits would be postponed and . . . uncertain.” Dobbs,
supra 8 3.3(7) at 313 & n.5ee alsd-irst Fed, 518 F.3d at 131 Fluorine On Cal) 380 F.3d at
860; Schonfeld218 F.3d at 176.

B.

Relying uporthesedegalprinciples,plaintiff seels damages equal to thalue ofa lost
incomeproducing asde-its proprietary information regarding the MAC llas of theime of
the breach. Toward this englaintiff’'s expert reliesinter alia, upon dataelating tothe MAC I
contract- not as a measure of lost profits, buhea agprimaryevidenceof what a willing buyer
would have paid a willing seller for Spectrum’s proprietary information at or ahetithte of
the Air Force’s breaches of the CRAD®efendant largely fails to address this theoryten
own terms and insteatects a straw manto wit, that plaintiffis pursuing avell-disguised lost-
profitstheory. Whether a case of mistaken identity or willful blindness, this mischaraatieriz

* The Restatement (Third) on Unfair Competition § 45, cmt. d, recognizes a similar
distinction in discussing the monetary relief appropriate for the appropriateotrade secret,
stating that suchmonetary relief “measures the loss to the plaintiff caused by the appoptia
This comment goes on to explain that this loss “usually consists of profits lodesmlis@rted
from the plaintiff by the appropriation, loss of royalties or other income that wouédldeen
earned by the plaintiff but for the appropriation, or the value of the trade sethetsfbeen
destroyed through a public disclosure by the defendadt.”

> Likewise inSchonfeldthe Second Circuit held that “fw]hen the defendant’s conduct
results in the loss of an income-producing asset with an ascertainable mar&etheamost
accurate and immediate measure of damages is the market value of the asset at theetale of br
— not the lost profits that the asset could have produced in the future.” 218 F.3d at 176. It
observed that “[tlhe market value of an income-producing asset is inheresthptasilative
than lost profits because it is determined at a single point in time. It represants lwdyer is
willing to payfor the chanceto earn the speculative profitsltl. at 177 (emphasis in original);
see also Fluorine On CalB80 F.3d at 86ylann v. United State86 Fed. Cl. 649, 664 (2009).
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of plaintiff's position is a prelude for defendant and its expert to invoke vadostprofits casg,
which they claim limit the recovery her@ut, this is not avell-disguised lost profits case, nor
even a lost profits case at alit is, as advertised lostasset case AndFirst Federd teaches
thatthis difference makes a differene¢hatin alost asset casejanylost profis limitations
simplydo not apply so far as the determination of damages is conceusgtlhoughthe value

of an income-producingssebften hinges oiits potential to produce futungrofits. See First
Fed, 518 F.3d at 1316-17. Indeed, in b&ikst FederalandSchonfeldlost profit damages
were disallowed am®o speculativeyet the courtoncluded that the plaintiff might still
theoreticallyrecover damages occasioned by the lossmaicome-producing asseBee First
Fed, 518 F.3d at 13167, aff'g, in part, rev’'g, in part 73 Fed. Cl. 633, 646 (20Q&chonfeld
218 F.3d at 176see alsd&. Allan Farnsworth, Farnsworth on Contracts § 64.4, at 50 (3d ed.
2004) (“Farnsworth”). And they reached this conclusigmecognizing thathe rationales
underlyingmany lost profitglecisionsare not readily transferable into lost asset caSeg.e.g,
First Federal 518 F.3d at 1316-17 (rejecting the notion that, like lost profits, the value of a lost
asset should beetermined as of the date of trighghonfeld218 F.3d at 17&ee also Fluorine
on Call, 380 F.3d at 860.

Take, for exampldznergy Capitalwhich defendant invokes for the proposititiata
plaintiff cannot recover lost profits on a contract awarded to a third party. The first proitkem
thisclaimis thatEnergy Capitadoes noestablishany suctper sebar—the Federal Circuit
therein affirmedhe award ofost profits potentiallyderiving from third-party contract. 302
F.3d at 1328-29 (affirming the recovery of profits lost as to loans that the plaiotiffl wave
made to third parties but for the breach involved). As this court recently pointedSiaval
Energy Capitaliis one of several cases on the books holding that a party injured by a breach
may recover profits on separate contracts with third parties, provided #renate not
‘collateral or independent’ undertakingsStovall 94 Fed. ClI. at 347 (citingnergy Capital 302
F.3d at 1328). A hosif casesindeedhave rejectedimilar attemptdy defendant talissemble
the holding othis casé

To be sureEnergy Capitabnd other cases emphasibat it is difficult to provehe loss
of profits from thirdparty contracts See302 F.3dat 1325-26 Glendale Fed. Bani378 F.3dat
1313. But, theecaseglo noterect any absolute barriers to recovery. Nor do they make
sweepingbrightdine distinctions particularly ones that apply in the different context of this
case Ratherthey talk infactual and evidentiary termfcusng uponwhatwasshownin a
particular caseel nonto prove causation arfidreseeability. Here, foreseeabildgmandgproof
that the partiesould reasonably be viewed as foreseéiagthe value of Spectrum’s proprietary
information would beseverely impacted the CRADA was breachedt does not requirehtat
the partiegeasonably should have foreseen what method would be employed to value that
information or, correspondingly, what transactions would Imsidered by the market making

® Stovalllamented defendant’s frequent practice of misstating the holdiBgergy
Capital, noting more than a dozen cases (including three in the Federal Circuit) hawzlreject
defendant’s claim that lost profits may not be obtained on garty contracts Stovall, 94 Fed.
Cl. at 347-348 & n.10 (cataloguing these cases).
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that valuation’. And sinceforeseeabilitydoes not encompass the latter observation, it can hardly
preclude reliance on a particular type of transactitmwit, a transaction involving a contract
other than the one brdasd—in establising the value of what was lost.

Were the lawotherwisedamages rarely, if evewould be awardetbr the breach dfree-
standingconfidentiality agreementike the CRADA hergbecause thealue of the information
lostin thebreachof such agreementsannot be determined insulaldy referencenly to the
performance of the agreement breached, but must necessaniynt for lhe profit-makinguse
of such information in other ventureBefendantof courseknows full well thatimiting
plaintiff’'s recoveryto theprofits that might have been realizéidectly under the CRADAwould
leave plaintiffemptyhanded-eventhough defendant appropriated significant benefits for itself
and inflicted significant harm on plaintiffy breachig the CRADA? If nothing else, sch a
result wouldfrustrateCongressefforts to bolster the use of CRADAs by providipigvate
participants in such agreemebgtter protectins for thentellectual propertghared and created
under those agreementSee D’Andrea Bros, LLC v. United Stat2810 WL 4721301, at *8
(Fed. CI. Nov. 18, 2010ydviewing these statutes aimdlicating that monetary damaga®

" The Federal Circuit has repeatedly held that the particular details of a lossinigdits
magnitude, need not be foreseeal8ee Anchor Sav. Bark97 F.3d at 1362 (“the parti@r
details of a loss need not be foreseeablfh Third Bank 518 F.3d at 1376-7Titizens Fed.
474 F.3d at 1321see alsdRestatement Contracts § 351 cmt. a; Farnsweuibra 8 12.14, at
262. In this regard, one commentator explains —

If a deendant knew that failure to perform would cause the shutdown of a mill,
the defendant had reason to know that the breach would prevent the sale of the
mill’'s product at market prices. It is not required that the defendant should be
able to foresee just homany articles would be sold, or to what specific persons

or at what exact prices they would be sold. What is required is merely that the
injury actually suffered must be one of a kind that the defendant had reason to
foresee and of an amount that is not beyond the bounds of reasonable prediction.

Corbin,supra at 8 56.7. If the particular details of the loss need not be foreseeable, it fallows,
fortiori, that the way in which that loss is valued for damages purposes also need not be
foreseeable.

8 At least in the private sector, a party threatened by the breach of a caafigent
agreement can sometimes obtain an injunction preventing the discldSeee.g, ITT Educ.
Servs., Inc. v. Argé533 F.3d 342, 347 {5Cir. 2008);PepsiCo, Inc. v. Redmont4 F.3d 1262,
1271-72 (¥ Cir. 1995):see alsdRestatement (Third) of the Law of Unfair Competition § 44
(1993) (discussing the use of injunctions in cases involving the misappropriation of trade
secrets). Such, however, presumably ist@tcase with a contract with the government, as
specific performance of such an agreement is not an available reMadgie v. United States
226 F.3d 1318, 1321 (Fed. Cir. 20068 also Tucson Airport Auth. v. Gen. Dynamics Corp.
136 F.3d 641, 64@" Cir. 1998).
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availablefor Army’s breach of CRADAhat allowed plaintiff's competitors to sell energy/
nutritiond bars)? Fortunatelydefendant’s viewdoes noaccord with the law.

Similar problems underlidefendant’s repeated citationtdi-Shear TechCorp. v.
United States356 F.3d 1372 (Fed. Cir. 2004), for the proposition that aoneaching party can
recover damages only for contract options that have been exercised. Relying upasethis
defendanarguesthatplaintiff may not recover profits for MAC Il urstthatthe Air Force hd
not ordered as of the end of 20(ut, this claim is aaon sequitur

Hi-Shearinvolved a contractowhich claimed that an agency had breadwenl
requirements contrachy underestimating itseeds.Id. at 1375.The Faleral Circuit noted that
“where a contract is renewab the option of the Governmenttie government is under no
obligation to exercise the optionld. at 1380 (citingsov't Sys. Advisors, Inc. v. United States
847 F.2d 811, 813 (Fed. Cir. 1988)).held hat “where the breach is solely in the form of
inadequately or negligently preparestimates, anticipatory lost profits are not available for the
overestimated, unordered quantities.” 356 F.3d at 1379.tHBsicases neither one involving a
breach “solelyfor a poorlyprepared estimatepr even one in which a plaintiff seeks piof
associated with a contract option that an agency had the right not to invoke. thdeedin
reason why ta market would value Spectrum’s lost proprietary information in terms of future
sales of the MAC Il to the Air Force is because the prohwalved was military hardware
Had the Air Force breached a CRADA with resgec productith significantnon-military
applicationsany incomeanalysis undoubtedly would have looked to the prafitscipatedrom
transactions in which government ageseverenot involved. Defendant would have been hard-
pressed to invokEli-Shearin the latterinstance- andit shouldhave no easier tingoing so
heresimply because thatellectual property involved happettsrelate to a munitions loader
As with its reliance orcnergy Capital defendant’s attempt to invok&-Shearthus proves a
bridge too far.

Although defendant claims otherwiske facts herglainly demonstrate that the parties
should have reasonably foreseen — and, indeegkaw — thata breach of the CRADAvould
result in the loss of Spectrum’s proprietary informatod any value associated therewith
Indeed,asthis court has previously founsee Spectrun84 Fed. Cl. at 722-26, a host of
provisions in the CRADA were dicged at preventing thabrt oflossfrom occurring-the same

® As discussed in the first opinion in this case, Congress, in 1989 and 1995, amended the
statutes authorizing agencies to enter into CRADAS to provide better agsutapcivate sector
organizations that their commercial informatioauld be kept confidentialSpectrum84 Fed.
Cl. at 733-34 (discussing various amendments to 15 U.S.C. § 3710a). These protections, of
course, ring hollow if an agency may violate such agreements at will, withowtf figebility.
Commenting on this court’s first opinion in this case, a well-known commentator condhadled t
“[tlhe major lesson from this decision is that the promises the Government mak€RIADA
to protect proprietary rights are real, subjecting the Government to lidbilidamages it
breaches those promises.” Ralph C. Nash, “Cooperative Research and DevelopnaotsCont
An Egregious Breach,” 23 No. 5 Nash & Cibinic Rep. 1 23 (2009).
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onesthat the Air Force repeatedly breachekccordingly,there is little dobt thatthe loss in
guestion followed from the breathn the ordinary course of events.Franconig 61 Fed. CI.

at 751 (quoting Restatement (Second) Contracts § 351(2)). Nor can it be seriouslgadinédst
thesenumerousreachesmost importantlythe repeated release of Spectrum’s proprietary
information to its competitorgumulativelystrippedplaintiff's proprietary informatiorof its
value. But for defendant’s malfeasance in using that information to develop tHecapens

for theMAC 1l RFP and then sharing it with Spectrum’s competitors, plaintiff would not have
beenso injured. Therebre based upon the record, the court firmly belighas plaintiff has met
the first two prongs for recovering damages here by showing that the emihageks were
foreseeable and caused by #ieForce’sbreach of the CRADA. It remains to determihe
amount of those damages with reasonable certainty, a task to which the court now turns

C.

As the testimony in this case revealgre are severatays tovalue Spectrum’s
proprietary information as of the time of the breaSlee alsiennethM. Kolaski & Mark
Kuga, “Measuring Commercial Damages Via Lost Profits oslod8usiness Value: Are These
Measures Redundant or Distinguishable,” 18 J.L. & Com. 1, 5 (1998) (citing Shannon Rt Pratt,
al. “Valuing Small Busines& ProfessionaPractices ch. 14-16, 18 (3d ed. 1998)Dneway
to value that informatiors in terms of its development cost. While plaintiff prodilieidence
indicating thait expended over $1 millioim this regard, neither expert ultimately used this
approachalbeit for different reasonS. Likewise, neither party used comparable sales to value
this assetowing tothe absence of any recent sales transatiwat could be viewed as
comparable. This feboth parties to value the proprietary information usingncome
approach — determining the value of the lost asset in terms of the discounted valuanaargf J
1, 2003, of the profit stream that the asset could be projected to have yielded but fomtfsfenda
breach.

In performing thigask both parties relied upon data taken from various MAC I
procurement documents and even used sortfeeafame figurem their calculations- both
experts used a sixtepercent discount figure, for exampleheBe surface similaritiehowever,
mask mordundamentatlifferencesn what each party believes its respectivenbergepresent
— plaintiff seels to prove the value of itest assetwhile defendant continues tieeat plaintiff's
case as ongeeking lost profitsThis dissemblance had least two importamamifications.

First, it meanghat the parties sometimes reli@a the same dataut for different purposes.
Plaintiff's expert for examplerelied upon @tainvolving projected sales unddre MAC Il
contract in attempting to estimdtee value ofhe intangible asset that was ledhat is, what
willing buyer would have paid willing sellerfor Spectrum’sproprietary information on the date

19 plaintiff's expert did not adopt this approach becéeséeltit would underestimate
thevalue of Spectrum’s proprietary information. In this regard, he expléa¢a would“not
include any profit component for the developer that may be appropriately added teetlvesta
nor does it contemplate the head start advantage obtained by SpecDeferidant’s expeid
not employ this approach because she felt that there was insufficient ewmenpgort such a
calculation.
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the CRADA was breachedDefendant’s expert reviewed the salhAC Il information, but did

so from themyopic perspective olfierlost profits analysisdisregarding@nyinformation that she
felt did not fit into that analysisSecondbecause she viewed damages differently than plaintiff,
many of the adjustments made by defendant’s expert to plaicgdtsations are not designed

to improve the accuracy of the market vatfi&pectrum’s proprietary information, matherto
transformplaintiff's lost-assetheory into a lost-profitanalysig(which can then be easily
knocked asunder).

Each of the expert reports contains a summary ¢apies of which may be found in
AppendixA to this opinion}hat reflects the various income flovem the sale of MAC Il units,
which flows are then discounted to reach a value for Spectrum’s proprietaryatiforras of
January 1, 2003. The following chart compahessalient featuresf the two calculations:

Plaintiff Defendant
Sales (units) 162 711
Sales price $128,206 $85,499- $104,548
Sales period 20042012 20042008
Total revenue $20,769,372 $6,663,268
Profit factor 20% 15%
Total profit $4,153,874 $999,490
Capital charges $491,396 $157,651
Profit attributable to proprietary information $3,662,478 $841,840
Discount factor 16% 16%
Value $1,721,373 $477,008

As can be seen, defendantaluation of Spectrum’s proprietary informatiorajgroximately
one-fourth that of plaintifé ($477,008 versus $1,721,373). As thart illustrategurther, the
differences between the calculations hinge largetyfour quantities: (i) the number of MAC Il
units sold; (ii) the sale price of the MAC Il units; (iii) the period over whichssatere to occur;
and (iv) the profit margin. For reasons that will be explained heloevcourt will also examine
theproper discount rate to be employed here. The court will consider each of these guantitie
seriatim

1. Number of units

The parties stipulated that “[o]n February 20, 2003, in the midst of the Air Force’s
internaluseof Spectrum’s proprietary information and just prior to AlireForce’s external
releases of Spectrum’s proprietary information, the Air Force procurgesntestimated that
the Air Force would purchase 162 MAC lIs over the seof eight years.”As plaintiff's expert
recognized, this same figurel62 units s reflected in a variety of internal Air Force strategic
planning documents, as wealkin the draft and finaMAC Il RFPs where this figure is
referenced as the best estimated quantity (BEQhdeed, on July 30, 2003, as the end of the

11 Defendant included in its total the sale of a prototype; plaintiff did not do this in its
calculations.

2 1n its early 2003 “MAC Murder Board” and “MAC Acquisition Strategy” power
points, tle Air Force anticipated “20 MAC'’s per year for a total of 162er thecourse of eight
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MAC Il competiion was approaching, the Air Force continued to estimate that it would order
162 MAC Il units over eight years. Plaintiff's experewedthese documents as indication that
a prospective buyer of the MAC Il proprietary information would have anticiplaéesiale of at
least 162 MAC Il units. Indeed, he believed that this figure was conservatgrethe potential
for further sales of MAC lIs to other U.S. service branches and foreign countitde mention
the potential fothe sale of spare parts

Defendant does not contest that, at or around the time of the hieaél, Force
anticipated buying 162 MAC liIs. It contends, however, tioatalue Spectrum’s proprietary
information, the court should use the actual number of units ordered by the Air Forcéthroug
2008 — that is, seventy-one (71) uniBut, it makes littlesense to value Spectrum’s proprietary
information as of 2003 based upon decisithrad werenot madeuntil years later. This is
especially so given that the reduced numberadéis(71 versus 162appears to relate not toya
diminished need for MAC Il units, but to problems that the Air Force was experieniting w
D&D’s performanceunderthe MAC I contract. Defendant haprovided nocredible evidence
to the contrary. The record, indeed, is replete with evidence of ®i&Bbility to meet various
performance targets under the contract; in fagcthe end of 2008, D&D had deliversalthe Air
Forceonly sixMAC Il units.**

years, based on a “BEQ 20 Units Per Year.” Its March 2003 Acquisition Plan fatidvian
Assembly Conveyor (MAC) Il simildy stated thatthe best estimated quantity (BEQ) is 20
systems per yeamBed upon purchase data . . ..” The Air Force maintained the 162-unit
estimate throughout th@rocuremenprocess, indicating in July and August 2003, source
selection authorityriefings that it “estimated 162 MAC |l system&ider the options segment
of the contract. ThBFP set fortla simiar figure by way of repeatingBest Estinated Quantity
(BEQ) 20 per yearunder each of the eighption year CLINs for MACIs. It, indeed, indicated
that the awardee of the MACdbntract should be prepared to “meet the Government’
requirement to manufacture 20 MAC Il systems with surge capacity upttoné@et delivery
requirements.”

3 There vas reason to anticipate such additional sales. Between November 14, 2002,
and March 31, 2003, Spectrum sold the United Kingdom three modified MAC units, as well as
kits for moving those units, for a total price of $417,591. Spectrum was required &y thedise
materials on an expedited basis and, indeed, provided the units to the British ahead of schedule.

14 A series of Air Force deficienagports issued in Spring 2005, chronicle D&D’s
technical failures during th#gevelopmenphase of the MAC Il contractThe thirtyone
deficiencieddocumented in these reporgsiged from fundamental issues such as faulty electric
wiring and various mechanical failures in cel@ather conditions teomewhat moreeripheral
issues such as shipping malfunctions arathine inefficienciesAccording to one of these
reports, these deficiencies “prevented the program from enteringrfiiection phase] until 4th
quarter FY06.” Shortly thereafter, D&D further delayed production because iolprioritize
[its othell contracts and deliveries” and therefore “extend delivery on the [ordered IMPGr
[the Air Force’s] contract.” The Air Force continued to report delays throudtt®g, stating in
one report that production “has been delayed due to the contracsmlésjuate data submittals”
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Defendant, of course, does not explain why readernadties assessing value as of 2003
would take into account events that could neittearebeen known or even anticipated ufdiir
or five years later. Generally speaking, the market approach for valuing a ketsigasses later
events not anticipable at the time of the breacBeeDobbs,supra 8§ 3.8(2), at 379°[o]ne
effect of a market damages measurements to ignore later events, whether they are favorable
to the plaintiff or unfavorablg; see also id§ 3.3(3) at 299-301;aSalle Talman Bank, FSB v.
United States317 F.3d 1363, 1373 (Fed. Cir. 20Q8)"“claim accrue[s] at once in the theory of
the law and it does not inquire into later eveéitgjuotingS.Pac Co. v. Darnell[faenzer
Lumber Ca.245 U.S. 531, 533-34 (1918))).Under this approacit,would beillogical to limit
plaintiff's recoverybased upoiir Forcedecisions made in reaction to a third partgiffective
performanceainderthe MAC Il procurementSee LaSalle317 F.3d at 1373 [t]he general rule
is . . . that unrelated events and remote consequences do not reduce the liahdityrohgdoer
for the losses caused by the wrondgFanconig 61 Fed. Clat 757 n.67 see also SPac, 245
U.S. at 533-34. Indeed, there is no more reastowter plaintiff's damageso account fothis
phenomenon than there would have beandrease such daages if, based amrelated events,
the Air Force orderethoreMAC lis than it had originally anticipated. Remote circumstances

and that “[t]he. . . contract has been breached due to numerous schedule delays.” Although
production was “expected 4th Qtr FY06,” the Air Force notedfthiaproduction would not

begin until “3rd Qtr FYO7 . . . dependent upon how long it takes the contractor to produce the
production units and resolve any potential deficiencies.” By March 2007, liagifixed thirty
deficiencies, one remained, and eleven other issues were designated as “wafthAitidmsgh,
under a rexded scheduld)&D committed to delivering thirtyone units by November 2007,
schedule, after its first delivery, the Air Force postponed further delieagusef “quality

control issues.” As of January 2010, the Air Force had one MAC Il in the field and pending
orders for seventgevenmore (including six more ordered since January 2010, which are not
factored into defendant’s expert report).

> This is not to sathatex anteobservatias are unhelpful in validating assumptions
employedn projecting income. As the Supreme Court indicateSlimelair Refining Co. v.
Jenkins Petroleum Process CB89 U.S. 689, 698 (1933), “[e]xperience is available to
correct uncertain prophecy,” and is thus a “book of wisdom that courts may not neglect.”
Defendant, however, would have this court significantly modify the resultdheesl on
decisions that the Air Force made after the breagh the timing of its ordering MAC Il units),
which were driven by events unrelated to the wrong causing the injury. In ths egawt, such
evidence is virtually irrelevant to the proper determination of damages herein.

16 Would defendant have made the s@xanteargument if the Air Force, for vetever
reasons, had amended the contract and ordered three or four hundred MAC lIs insthe yea
following its breach? Who knows. Nevertheless, it is worth noting that in ansvoerenof
plaintiff's interrogatories, defendant indicated that the Air Fatidleanticipates ordering 102
MAC Il units through its contract with D&DDefendant has not explained why it did not use at
least this estimate in its calculations. For her part, Ms. Kendrowski indicated ttet she did
not follow up with the Air Force to determine whether it had ordered additional unitstsince t
time she originally issued her report in 2008. Again she gave no explan&tigad,factual or
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such as thesareregularlydisregarded in calculating lost profitSeel.aSalle 317 F.3d at 1374,
Long Island Sav. Bank. FSB v. United Staé&sFed. CI. 80, 91 n.19 (2004). And there is no
reason whyheyought to hold any more evidentiary sway here.

Accordingly, based upon the record, the court concludes that, in 2003, a willing buyer of
Spectrum’s proprietary information would have anticipated using that informatfmoduce
sales of at least 162 MAC Il units.

2. Sales price

In calculating his value, Spectrum’s expert set the projected sales figines AC |l
unit at $128,206 and carried that figure throughout his calculatdnsYermanderived this
figure from the unsolicited proposal that plaintiff made to the Air Force on &gbit9, 2003.
As defendant points out, however, this offer was not accepted. It is, of cwalisescognized
thatunaccepted offers to sell property, like other unconsummated transagdnasally
represent poor barometers of valGeBut, the circumstances here make offer in question
moreprobative.

Spectrum made that offer not only cognizant ofab&ts t had incurred in developing its
proprietary information, but also, as it turns out, with suspicions that the Air Fosce wa
considering a competitive procurement of the MACItlobviously wanted to avoid such a
procurement — which, for ispelled disaster and undoubtedly priced its version of the MAC I
accordingly. The price derived from this unsolicited proposal thus appears to be moagivedi
of valuethan the figures that commonly have been rejected in otherassgesiving from
unaccepted offers for which the basis and circumstances of the@fenknown.See Sharp
191 U.S. 341 (affirming the rejection of an unaccepted offer based upon the inabilitysto cros
examine the offeror to determine the basis upon which the offer was mad&isdsulbis,
supra at 575 Moreimportantly, the pricereflected in thatinsolicitedoffer — $128,206 4s

otherwise- for failing to update her numbers. The court must conclude that herwatoff
arbitrary.

17 See Sharp v. United Statd91 U.S. 341, 348-49 (1903)nited States v. 10,031.98
Acres of Land850 F.2d 634, 637 (10Cir. 1988);Liflans Corp. v. United State890 F.2d 965,
969-70 (Ct. CI. 1968xee generallyVitauts M. Gulbis, Annotation, “Unaccepted Offer for
Purchase of Real Property as Evidence of its Value,” 25 A.["874 § 2 (1983) (hereinafter
“Gulbis”); Vitauts M. Gulbis, Annotation, “Unaccepted Offer to Sell or Listing of Real Property
as Evidence of its Value25 A.L.R. 47983 (1983).

18 various cases hold that where the circumstances surrounding an unaccepthoffer
be corroborated by other evidence, the offer can be probative of \&eetHoux v. Hoyx40
P.3d 648, 652-53 (Wyo. 2006) (describing cadegans v. Sawtooth Partnerd23 P.2d 925,
928-29 (Id. Ct. App. 1986})ee also Univ. Computing Co. v. Lykes-Youngstown Cadg.F.2d
518, 546 (E‘S‘ Cir. 1974) (noting that “while the rule is well entrenched in the case law, it is
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corroborated by other evidenceev@ral of the Air Force’s internal MAC Il procurement
documents that estimate that the price of the redesigned unit would be appelyx§hab,000 —
which these documénindicate wasoughlythe same price at which the MAC units were sold.
There areas wellthe actual sales of the modified MACs by Spectrum to the United Kingdom in
late 2002 and early 2003, at a price of approximately $139,000. All this evidence supports the
value that plaintiff's expert set.

Yet, Ms. Kedrowski virtually ignoredhis evidencg® She set her prices correspond to
those quoted in the proposal Spectrum made in response to the MAC Il solicga&omngly
ignoring thatthe latterproposalwas madefter the Air Force had released Spectrum’s
proprietary information to its competitors, thatafier the breach. As testimonyfrom ore
Spectrum official revealedhis postbreach price representadast ditcheffort by Spectrum to
realize something from its efforts. In making this offer, Spectkaew it had to ompetewith
firms thatwere being handeits intellectual propertgratis — firms thatdid not need twerify
that a modified version of the MAC would be able to suppmthheavierprecision munitions;
thatdid not have to research and develop the many improvements to the MAC that Spectrum
createdand that the Air Force relied upon in drafting the specifications of the RIEP.
Kendrowski knewthtis toa Notwithstanding, sheeizedupon thebreachimpactedhnumbersand
used the lowest price quoted in Spectrum’s proposal — $85,40@43l-the orders madedm
the latter part of 2006 through 2008. She did this even though she knew (or should have known)
that: (i) thepriceshe usedvasmore tharforty percent below the Air Forteestimate othe
price of the MAC llunits andlie price the Air Force hdaken paying fothe obsolete antess
sophisticatedMAC; (ii) the MAC Il RFPcontained an economic price adjustment (EPA) clause
allowing the awardee to increase its bid poger time to account for various changed
circumstances; and i(jiin 2007,D&D was selling MAC lIs to the Air Force for between
$100,000 and $113,0004s. Kedrowski’'s disregard ahe lsstfact isparticularlydisturbing
while sheused actual order figures, rather than projected sales, as the basis fot her uni
calculation, she used the projected prices rather than the actual pdaeésilatingrevenue. It
is hard toattribute thisbald inconsistency to anything other traRrocrustean desire to stretch

designed to serve specifpurposes and we do not believe is meant to be enforced mechanically
or without regard to the reasons for its existence”).

19 When questioned by plaintiff's counsel on this subject, Ms. Kendrowski answered as
follows:

Q: [DJlidn’'t you use the government’s estimates prior to the breaches, did you?
No, | did not.
Q: Did you consider at all what the price of the existing MACs were? What the

government was paying for the MAC Is?

A: No, | didn't.
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and chop the evidence to yidlte lowest conceivablealue for Spectrum’s proprietary
information®

By dint ofa preponderance of tleidence in the record, the court finds that theep
adopted by plaintiff's expert — $128,206 per unit — represents a reasonable basis upon which to
determine the profit stream associated with Spectriostincome-producing asset. Adopting a
lesser amount particularly, one based uparpricecut tiggeredby the Air Force’s improper
release of Spectrum’s proprietary informatiowouldeffectively reward defendafar the
misconductof its officersin a way that the law simply does not countenancéhat this court
will not do.??

3. Delivery schedule

As noted, he experts also significantly differed in the delivery schedoleSIAC I
units they employed itheir calculations, as the following chart illustrates:

Y In Greek mythology, Procrustes was a son of Poseidon whose stronghold laid along the
path between Athens and Eleusis. There, he had an iron bed in which he invited travelers to
spend the night. If the guest was too short for the bed, Procrustes wohld sisgth’s hammer,
to stretch them to fit; if the guest proved too tall, Procrustes would amputate ¢iss egth.
Procrustes continued his reign of terror until he was captured by Theseus wholledmpe
[Procrustes] to make his own body fit his bed, as he had been wont to do with those of
strangers.” Plutarch, Vita Theasei §11a.

2L Indeed, in a case involving the improper use of a trade secret, the Seventh Circui

affirmed, as proper damages for the use of a trade secret, an award retiecmgunt by

which the injured party had to reduce its offering price for an article baseddensecret
manufacturing methods in order to compete with a competitor making unauthorized use of the
secret. Sunds Defibrator AB v. Beloit Cor@30 F.2d 564, 567 {7Cir. 1991) (Posner, J3pe

also Mangren Research & Dev. Corp. v. Nat! Chem. Co., B F.3d 937, 941-45 {&Cir.

1996) (recognizing that a trade secret plaintiff's damages included redungidsyon sales

made at a lower price, which wascessitated in order to compete with the misappropriating
defendants); 4-15 Milgrim on Trade Secrets 8§ 15.02 (2010). While the analogy of this case t
those involving the appropriation of trade secrets is imperfect, owing, if nothengethe
limitations associated with contract actions involving the sovereign, such cases, nonetheless
illustrate the law’s hesitancy to reward those who profit from the misapptiopra intellectual
property, which effectively is what would happen were the court to adopt deferai@pirsents
here.

22 See generallyStory Parchment Co. v. Paterson Parchment Paper Z32 U.S. 555,
563 (1931) (where harm committed “is of such a nature as to preclude the aswartaf the
amount of damages with certainty, it would be a perversion of fundamental prirdipleice
to deny all relief to the injured person, and thereby relieve the wrongdoenfaing any
amend for his acts”).
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Year 2004 2005 2006 2007 2008 2009 2010 2011 2012
Plaintiff 11 20 20 20 20 20 20 20 11
Defendant 1 0 32 35 3 0 0 0 0

While some of the schedulingdifferences reflected headviously relate to the number of units
to be factored into the calculatienan issue resolved above — how shées are spread over time
is still importantbecause of thenpactof the discount factor.

Consistent with itseasons fofinding what a reasonable buyarSpectrum’s proprietary
information would have anticipated in terms of the total number of MAC 1l sydtesthsvould
be orckred, the court believes that plaintiff’s schedule, which tracks the Air Bonte’nal and
externalestimates at thertie of the breach, representsiare sound basis upon which to
estimate the value of Spectrum’s lost proprietary informatiidns isso even though, owing to
the discount factor, the elongated nature ofdkis/ery schedulserves to diminiskhe value
produced.

4. Profit margin

In his calculations, plaintiff's expettseda profit margin otwentypercent, while for her
report defendant’s expert used a figurefifteen percent. On this count, the court believes that
defendant has the better case.

Plaintiff admits it has no contemporaneous evidence to supproitit figureand,
indeed, its expert specifically testifitttat he saw no “backugifocumentatiorior this figure
among Spectrum’s paperslabtiff, in particular, lacks any evidence as to the profit ratsed
in making itsunsolicited offer, claiming that the relevant documentation has been lost or
destroyed And, contrary to a citation in plaintiff’'s expe®port a review of tle unsolicited
offer, which was made on a fixgatice basis, reveals no profit figurdlor is thereanyother
contemporaneous evidence indicating the profit margin that might haveeahcally
considered by a willing buyer and a willing selidiSpectrum’s proprietary information in
assessing the value of that asset. Rather, awdication isthatplaintiff's expert derived the
twenty percent figure used in his calculatiorased solely on the expectations expressed by
Spectrum’s officers.

Plaintiff’'s expert attempted to corroborate this figuregoptingdata collected by the
Risk Management Associatiamdicatingthat, during the period in questiohgtaverage gross
profit margin for companies manufacturing aircraft parts and auxiliary eqnpmas 31.5
percent.Risk Mgmt Ass’n, Annual Statement Studies 2003-2004 655 (206)JA
Studies”)®*® The book from which this data is drawn, howevecpommends that its data “be
regarded only as general guidelines and nabaslute norms for a given industrpoting,inter

23 The RMA studies aggregate financial data for businesses in certain iesltstoie
used in comparisons with companies that are similarly situated to evaluate tigghsof
balance sheets or profit/loss statements. RMA Stusligsa at 310. RMA obtains its
information from financial statements submitted in support of bank Iddns.
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alia, that (i) the financial statements used warg selectedby any “random or statistically
reliable methog (ii) “some ofour industry samples are rather small in relation to the total
number of firms in a given industry;” (iii) the statistitade no distinctions based upbe

“varied product lines” represented within an industry; and (iv) some of the avexmagdde
disproportionately impacted by “an extreme statement in a samjaedt 10. For these reasons
— and moré&* —the ourt finds Mr. Yerman'’s reliance upon this data unpersuasive.

In terms of theecord a fifteen percent profit figure makes more senBeth parties
referto FAR (48 C.F.R.) § 15.404-4, which “prescribes policies for establishing the profit . . .
portion of the Government prenegotiation objective in price negotiations based on ogssdnal
They note that a profit margof fifteen percent is generally in accordtivthe guidelines
provided by this section, among them, FAR 15.40e}4)(i)(A), whidc states that[f] or
experimental, developmental, or research work performed under a cofikptlifee contract,
the fee shall not exceed 15 percent of the contract’s estimated cost, excluding tiseéealso
41 U.S.C. § 254(b); DFAR (48 C.F.R.) 8 215.404-4. Various cases have looked to this and other
factors listed in FARS 15.404-4 in determining profit on equitable adjustme8tge.g, NVT
Techs., Inc05-1 B.C.A. 1 32,969 (2005Brumman Aerospace Corf1-1 B.C.A. 1 31,316
(2001) see generallyJohn Cibinic, Jr., Ralph C. Nash, Jr., & James F. Nagle, Administration of
Government Contracts 739 (2006) (discussing the uegdrofit guidelines in FAR 15.404-
4).

To be sure, the court @ncerned aboutlying upon this regulation for several reasons.
First of all, the provisiorited applies tacostplus contracts, rather than firm, fixgdice
contracts. And one must assume that in valuing Spectrum’s proprietary infornsatibtina
date of the breach, the parties to a sale would have looked to the nature of the impendirig MAC |
procurement, which was to result in a fixedee contract.See Info.Sys. & Networks @p. v.
United States64 Fed. Cl. 599, 607 (2005) (discussing this regulation, but noting that “[f]ixed-
price type contracts . . . are a whole different ball game.”). That said, iticsidifo assess how
this distinction cutsas the risks inherent in a fixgutice contract might actually lead a contractor
to calculate its price with a greater profit factor than would be employed iashe$ky cost
reimbursable type contraceeFAR 15.404-4(d)(1)(ii)(B) (noting the significantly lower
degree oftost risk assumed by a contractor under oaistbursable type contracts as compared
to the risks inherent in fixedrice contracts) Second, it is noteworthy that in focusimgter
alia, on the “shall not exceed” language in th&R provision, varioucasesave heldhat these
regulations do not guarantee a contractor any particular rate of pradipiet one ofifteen
percent profit. These casa$us suggedhat theregulation talks imaximum, not minimum,
profit terms. Seelmaging Scienc&ech X-Ray Imaging Div., Inc00-2 B.C.A. 1 30,294 (2000)
(“These provisions do not mandate the payment of prof#e€g alsdesign & Prod., Inc. v.

24 Among the other features of this data that give the court pause are: (i) it &ruocle
what extent the data is derived from government contracts or even from costthatato a
majority of their business with the Federal government; (ii)Yérman used the “gross profit”
figure for the industry selected, but the data reflects a much lower “opepatifitj of only 4.8
percentseeRMA Studiessuprg at 655; and (iii) lingering concerns as to whether Mr. Yerman
selected the correct industry.
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United States18 CI. Ct. 168, 175 n.2, 210 (1989) (deciding thapercent profit is “reasonable
andjust” while acknowledging that “the government's profit guidelines fadfigrice contracts
range from approximately ten to fifteen percgnturbegen &Assocs., In¢90-3 B.C.A. |

23,058 (1990) (not citing the regulation, but noting that the contractor’s “profit margin on other
Air Force contracts typically was between eight and 15 percent”).

Nevertheless, the court finds that the fifteen percent figure cited in thedpk&sents a
reasonable expectation of profit here. In making this finding, the court is remintiéthi¢ha
plaintiff need only provide some reasonable basis upon which to estimate damages.”
Franconia 61 Fed. Cl. at 75%ee alsd&nergy Capital 302 F.3d at 1329 (noting that a trial
court may rely on “reasonable inference.Rjoreover, it is important to remember that in
assessing the value of Spectrum’s proprietary information, the questioty speaking, is not
what profit would have bearalizedby Spectrum on the MAC Il contract, but rather what a
hypothetical buyer and seller would have considered a reasonable projection of thbairofi
might be realized on that contract through the use of the proprietary informhttithe latter
instance, it is not unreasonable to conclude that such parties would consider FAR 8§ 15.404-
4(d)(1)(i))(B) in estimating that profitability This particularly makes sense given that a review
of the dtzicisional law reveals a host of cases in which the profit figure edvamas fifteen
percent.

Baseal on the foregoing, the court concludes that an appropriate profit factor here is not
the twenty percent that plaintiff used, but rather the fifteen percentesklegctdefendant’s
expert.

5. Discount factor

Although the differencesene are morsubtle, it appears thdid parties had different
views as to thappropriate discount factor to be usede. To be sure, in their reports, both
experts used a sixte@ercent discount rate in their calculations, reflecting the risk that a
potential buyer of Spectrum’s proprietary information would associatergattzingthe profit
streamderiving fromthe use of thaasset® But, as notedhe parties’ expertdid so while

% Seee.qg, Miller Elevator Co., Inc. v. United State30 Fed. Cl. 662, 704-05 (1994)
(applyingfifteen percenprofit figure for equitable adjustmenBjg Chief Drilling Co. v. United
States 26 Cl. Ct. 1276, 1321 (1992) (applying fifteen pergmofit figure to calculate breach of
contract damagesghank-Artukovich v. United Statd8 CI. Ct. 346, 360 (19873ff'd mem,
848 F.2d 1245 (Fed. Cir. 1988) (applyiiifiteen percenprofit in equitable adjustment of
contract);Bata Shoe Co., Inc. v. United Stat&85 F.2d 9, 25 (Ct. Cl. 1979) (14Brceny;
Graniteville Co. v. United State602 F.2d 282, 302 (Ct. CIl. 1979) (1p&cen); A.C. Ball Co.
v. United State209 Ct. Cl. 223, 264 (1976) (14.58 per¢e8pruill Realty/Construction Cp.
85-3 B.C.A. { 18,395 (1985) (fifteen percent

26 SeeFranconia 61 Fed. Cl. at 764 (“the appropriate discount rate . . . must reflect risk,
in order to take into account the return the market would demand were an investor called upon t
invest capital irthe same venture”E. Minerals Int'l, Inc. v. United State89 Fed. Cl. 621, 626
(1997) (“The discount rate represents the rate of return an investor would require to oisler
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valuing two dramatically differergcenarios with differertypesof income flavs —the former
focusing on the value of a lost income-producing asset, the latter upon lost prbétkattér
analysis used actual orders as the basis for calculating the incometiflereby minimizing the
risks associated with those flows. Ms. Keds&is testimony leaves little doubt that had she
taken Mr. Yerman'’s approach, she would have used a higher rate to discount the income
expected from a projection of the sales of the MAC Il as of the date of thénbr&ad the court
finds that a modificabn of the discount factor is, indeed, in order.

Plaintiff's expert derived hisixteenpercent rate by combining five components, as
follows:

Risk-free rate 4.8%
Equity risk premium 7.0%
Industry risk premium -2.4%
Sizepremium 1.3%

Key customer dependence factor 5.0%
Discount rate (rounded) 16.0%

Testimony at trial focused amhether Mr. Yerman usdtieright industry in selecting his

industry risk premium — an important distinction given that the purpose of this pregtoim i
reflectthe risks irrealizing a return im given company’s industry as compared to the market as
a whole?’

As can be seen above, ¢alculating hisixteen percent figure, MX¥.erman factored in
an industry risk premium of -2.4 percent, corresponding to the risk associated ndidrdta
industrial classificatioriSIC) code37, for firms involved in the manufacturing of transportation

capital on the project.”see alsdn re Lambert 194 F.3d 679, 681 (5th Cir. 1999) (“The
appropriate discount rate must be determined on the basis of the rate of irteriess w
reasonable in light of the risks involved.Dpuglass v. Hustler Magazine, In@69 F.2d 1128,
1145 (7th Cir. 1985) (same).

2" The riskfree rate “is the rate of return an investor can obtain without taking market
risk,” often set at the rate of return on long-term Treasury securities.sthbAssocs., Stocks
Bonds, Bills, & Inflation: Valuation Edition 2003 Yearbook, at 253 (2003) (hereinafter
“Ibbotson”). The equity risk premium is “the additional return an investor expects t
compensate for the additional risk associated with investing in equities as@pposeesting in
a riskless asset.Id. at 251. The industry risk premium reflettie risks in a given company’s
industry as compared to the market as a whigleat 39. The size premium is the additional
return an investor expects when investing in a particutazkyd firm. Id. at 38. According to
the testimony of the expertstinis case, the key customer dependence factor reflects the
additional return an investor expects if a set of income flows is heavily dependenh@pon t
continued loyalty of a small group of customers.
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equipment.Seelbbotson,supra Table 35 at 45. The use ofreegative figure suggests that the
industry in question is viewed as less risky than the market as a Wietleasplaintiff's expert
intimated at trial, iis questionable whetharmanufacturing codghould be used iestablishing
the value associated with the safgroprietary informatioprather than manufactured goods.
review of the SIC codes suggests that the code for research and developnsef&Ift 873) is
more appropriately used herkgl. at 49. That gmium is-1.22 percentid., which, when
combined with the other premiums listed abdaes the effect of increasing the discount rate
(rounded) tseventeepercent?® While the Supreme Court has cautioned against a search for
“delusive exactness” in sty discount rateslones & Laughlin Steel Corp. v. Pfeifd62 U.S.
523, 546 (1983), ik seventeen percefigure is in the court’s view, more appropriately used in
calculating the damages owed here.

D.

A final word is necessary befosetting the amount of damages owed plaintifear the
end of its case, defendasudught to introduce evidence to support an argument that the Air
Force’s breaches of the CRADA caused no damages. Specifically, it attempted thah
even if the Air Foce hachonoredthe CRADA, plaintiff would not have received the MAC Il
contract. Of course, tfs claim furthermisapprehends plaintiff's case, which, again, is not based
upon the assumption that it would have been awarded the MAC Il contract. Nevertheless,
plaintiff strenuously objected to this evidence, noting that defendant had failecettisais
causatiordefense in response to contention interrogatories or in Ms. Kedrowski'sexpert
report. And the court sustained that objection.

The courtstill believes it wasight in doing so, mainlypecause response to a contention
interrogatory is a judicial admissigh While defendant claims that plaintiff was aware that it

%8 The figure actually comes out to 16.88 percent, but, when rounded becomes seventeen
percent. The changeo the research and development SIC doakeramifications on the capital
charges for fixed assets as well. Both parties deducted this charge frooalkbdations to
account for profits that wernot attributable to thgroprietary information. The capital charge
for fixed assets is calculated based on the “fixed assets/sales ratio.” dlemragsponding to
engineering research and development, SIC 8731, is 0.09, as compared to 0.12, corresponding to
the manufacturing code used by plaintiff's expert. RMA Studiegta at 1173 (SIC 8731 —

Research and Development in the Physical, Engineering, and Life Sciefbegjecrease in
this ratio increases the overall value of the proprietarynmtion by $26,832.

29 See Am. Auto. Ass'n v. AAA Legal Cljii80 F.2d 1117, 1120'(%Cir. 1991);Airco
Indus. Gases, Inc. v. Teamsters Health & Welfare Pension Fund of, B&iaF.2d 1028, 1036
(3d Cir. 1988);Tritek Techs., Inc. v. United Stat&8 Fed. Cl. 740, 752 (2005ee also O2
Micro Int’l, Ltd. v. Monolithic Power Sys., Inc467 F.3d 1355, 1365 (Fed. Cir. 2006)
(“discovery is designed to allow . . . the plaintiff to pin down the defendant’s theodes$enise,
thus confining discovergnd trial preparation to information that is pertinent to the theories of
the case”).
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might make this argumefitthe court believes that defendant’s failure tpplament its

interrogatory responses or expert reporntke clear its interitindered plaintiff's ability to

mount afull response to this defens8ee Dairyland Power Coop. v. United Sta308 WL
5122339, at *6 (Fed. Cl. June 20, 2008) (preventing defendant from introducing evidence based
on theories not revealed in its response to contention interrogatories). At theddabke court
allowed defendant to proceed with this defense, it would have, by all rights, beendréguire
extend trial to allow plaintiffwhich hadalready completed its case in chiaf, opportunity to

prepare and make a response. Given the advanced stage of the proceedings and defendant’s
failure to offer any justification for its failure to comply with the rules, thertcwasnot

prepared totartdown this path*

Moreover, in the court’s viewdefendant experiencewb legalharmin failing to present
this evidence. As defendant’s proffer revedls, @videncexcluded relate@rimarily tothe Air
Force’s evaluationf the proposals made in response to the MARHP. This evidencdalls far
short of proving that D&D would have won the competition ealesent théir Force’sbreach
of the CRADA. Indeed, defendant seems to gloss over the ob¥eatishat the entire MAC I
competition— from the specification in the RFP to the baselines used by the evaluation team —
would have been entirely different had Air Force officials not breached thd®&RAar more
compelling evidencendeed, suggests that D&D would not have been able to offer a viable
design of the MAC Il had the Air Force not provided it (and the rest of the compaeiittirs)
Spectrum’s proprietary informatiorn fact, D&D’s subsequent performance under the contract
reveals thatevenwith the advantages it was affordaslthe result of the Air Force’s breach of
the CRADA it has largely been unable to produce a MAC Il that meets the specifecation
developed by Spectrum.

30 Defendant argues that it revealed this theory when, in its pretrial brief, i,state
“Spectrum cannot demonstrate that it would have been awarded the MAC Ictah#ant the
CRADA breaches.” But, this sentence stood alone in the brief and was not amplified upon to
make clear how it applied to plaintiff's leasset theory, let alone to indicate that it involved a
causation defense. Nor did defendant cite angscimssupport of this lone sentence so as
potentially to give further clues as to its intent. In the court’s view, thitessggtence thus does
not excuse or negate defendant’s failure to comply with this court’s discadesywhen it was
confronted vith specific interrogatories regarding the nature of its defenses.

31 It is noteworthy that this is not the first time that defendant has attempted to invoke a
defense in this case belatedly. During the liability stage of this case, théotmathat
defendanhadattempted to raise affirmative defenses in its sk briefs that had not been
properly pled under RCFC 8(cppectrum84 Fed. Cl. at 743-44. Defendant, of course, is not
exempt from complying with this court’s rules and must Itlea consequences when one of its
attorneys fails to raise issues on a timely baSee Mattingly v. United State®39 F.2d 816,

818 (9" Cir. 1991) (“when the United States comes into court as a party in a civil suit, it is
subject to the Federal Rslef Civil Procedure as any other litigantSge also United Med.
Supply Co., Inc. v. United State¥ Fed. Cl. 257, 264 n.7 (2007).
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This court cannot subscribe to the overweening level of proof demanded by defendant.
One looking for a reason why need go no further than the report accompanying the 1860
legislation that greatly expanded the jurisdiction of this ¢eymtedecessorin that report,
Congress observed that the governngetabligations to pay its debts and perform its contracts
IS quite as imperative as those which rest upon other parties amenable to thedl&Rv&Rep.
513 at 2 (1860). The same report continued that “when the government enters into a contract” —

its rights, duties, and obligations are to be adjudged and considered in all respects
and in all places precisely as if it were a private party; and when it approaghes th
altar of justice, and submits its rights to the jurisdiction of civil judges, it comes,

in all respects, as an ordinary suitor. There is no law for the citizen, in réspect
obligations of a pecuniary character, which the government is not bound to
observe . . ..

Id. at 45. Hewing to these precepts, the proper role of the court herevesgb the evidence
and determine the value of what plaintiff has lost as the result of defendaetdee breach of
the CRADA- nothing more and nothing less suffices.

Plaintiff has established all the traditiomééments for recovery of the damages it seeks.
Appendix B contains apreadsheetummarizing the court’s findings and reflecting a fvelle
for Spectrum’s lost assetits MAC Il proprietary information- usinga fifteen percent profit
rate and a seventeen percent discount fidfurks reflected on this chart, andabed on the
foregoing, the court finds that plaintiff is entitled to damages in the amount of $1,2%,754.
The Clerk shall enter an appropriate judgmests to plaintiff.

It is the courts intention to unseal and publish this opinion after February 10, 2011. On
or before February 10, 2011, each party shall file proposed redactions to this opinion, with
specific reasons therefore.

IT IS SO ORDERED.
s/ Francis M. Allegra

Francis M. Allegra
Judge

32 The chart also reflects the modification to the capital charge discussed above.

3 At the close of trial, the cotiordered both parties to provide an electronic version of
the spreadsheets that their respective experts used to calculate damagesurd hetdig
represents the result yielded by both spreadsheets when the adjustments thasdepinyion are
enterel.
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Appendix A
Plaintiff Expert's Summary Value of

Proprietary Information

As of January 1, 2003

]
=
=
(=1
(]
2
]
=
=]
(]
=
—
]
=
(i

Total

20 20 20 20 11 162
$128.206 $128206 $128206 $128.206 $128.206

2004 2005 2006 2007
Sales (units)" 11 20 20 20
Sales p:ice: $128.206 $128206 S§128.206 $128.206
Revenues 1410266 2,564,120 2,564,120 2.564.120
Profit 282053 512824 512824 512824
Less:
Capital charge - working capitaf’ 15.614 28.388 28.388 28,338

Capital charge - fixed assets’
Total capital charges

17,753 32278 32,278 32278

2564120 2564120 2564120 2.564.120 1410266 20,769.372

512824 512824 512824 512824 282053 4153874

28388 28388 28388 28388 15614 1290947
32,278 32.278 32278 32278 17.753 261,450

33.366 60666 60.666 60,666

Profit attributable to proprietary information 243687 452,158 452158 452138

Discount factor (to 2003)°

Value (as of 2003)

Notes

1
2
3
4
5

0.8004 0.6900 0.5948 0.5128

60,666 60.666 60,666 60,666 33,366 491,396

452,158 432,158 452158 452158 248687 3662478

04421 03811 0.3285 0.2832 02441

$199.052 $311.993 $268.960 $231.862

$199.881 $172.311 $148544 $128055 $60.716 $1,721.373

. Based on total vnits of 162 (e.g.. "MAC Acquisition Strategy." PL Ex 59.p. 7)
. Based on 8-year production schedule price per the Unsolicited Proposal

Based on profit margin of 20%. Does not consider CRADA costs.

. See Exhibit 2.
. Discounted to 1/1/03 at 16% using the mid-year convention. See Exhibit 3.



Sales (units)!
Sales price:
Fevennes

Profit

Less:

Capital charge - working capuzl“
Capital charge - fixed assats’
Total caputal charges

Profit Armbutzble to propristary
information

Discount Factar (to 2003)°

Value (as of 2003)

Notes:

Defendant Expert's Summary Value ofProprietary Information

Appendix A

As of January 1, 2003

HEACH MAC II Production Units
Prototype
|| D.0. 0004 | D.0. 008 | D.0. 0006 | D.0. 0007 | D.0. 0008 [ D.0. 0009 | || Grand |
2004 || zoo6 [ 2006 [ 2006 [ 2006 | 2006 | 2007 | 2007 | 2008 2008 | Total || Toral |
1 7 3 8 7 2 9 26 1 2 70 71
$470.590 _ 3104548 $94.603 §85.693  $35.499 §854%9 $83499 $85.499 §83459 385499
$470.590  $731.837  $756823 56853544 3398496 SIT0.999 S$T69.495 $2322983 $85.499 §170.999 36.192677 $6.663.267
$70,589 3109776  $113.523 5102832 389,774 $235650 S113.424 $333 448 $12825  $25650 3928902 5999.490
$5.210 $8.102 $8.379 $7.590 $6.626 $1.893 $8.519 $24.612 $947 $1,893 $68.562 $73.772
$3924 39,213 39527 $8.630 $7.534 $2,133 59,687 $27.983 31076 $2.153 §77.935 383,879
11,134 $17.315 $17.906 §16,220  $14.160 $4.046 $18.206 $32.595 32,023 $4.046  S146517 $157.651
$59.455 $92.461 $95.617 $86.612 575614 521604 $97.218  $280.853 510,802 321604  S$782.385 5841839
0.8004 05548 0.3948 0.5948 0.5948 0.5948 05128 0.5128 04421 0.4421
$47.588 354,999 356,877 §51.520  $44978  $12.851 $49.852  §144.018 34775 $9.550 5429420 5477.008

1. Based on ome MAC I prototype, data exhibits =nd one "first article test” MAC IT received by the Air Force and 69 production umits ordered by the Air Force nnder the Confract
Order smount and timing based upon Defandant’s Fesponsa to Plaintiff’s First Set of Quannom Interrozatrias, page 8

[V

. Based on Pricing Table in Section B of Specum’s Final Proposal.
. Basad on profit margin of 15% - Although I undersmand the ragulations cited by Mr. Yerman do not apply to firm fized priced conmracts, for sattlement purpozes

Thave cacloaed Spectram's expectation damages using the 15% profit margin opined by Mr. Yemman in this analysis.

4. See Exhibit C-1.

. Discomnred ro 11103 at 16% usmg the mid-year convention per Report of Fiobert ¥, Yerman Exhibit 3.



Sales (units)
Sales price
Revenues

Profit

Less:
Capital charge - workang capital
Capital charge - fieed assets
Total capital charges

Profit attributable to propnetary mformmation

YEAR
Discount factor (to 2003)

Value (as of 2003)

Appendix B
Modified Proprietary Information Value
As of January 1, 2003

2004 2005 2006 2007 2008 2009 2010 2011 2012 Total
11 20 20 20 20 20 20 20 11 162
$128,206 $128.206 $128.206 $128206 $128.206 $128.206 $128.206 $128.206 $128.206
1410266 2.564.120 2564120 2.564.120 2.564.120 2.564.120 2564.120 2564.120 1.410.266 20.769.372
211.540 384618 384.618 384.618 384618 384618 384618 384618 211540 3.115406
15,614 28.388 28,388 28,388 28.388 28,388 28.388 28,388 15.614 229,947
13,718 24.942 24,942 24,942 24,942 24,942 24.942 24,942 13.718 202,029
29,332 53.330 53,330 53.330 53.330 53.330 53.330 53,330 29,332 431.976
182.208 331.288 331.288 331.288 331.288 331.288 331.288 331.288 182208 2.683.430
1.5 25 35 45 5.5 6.5 75 8.5 9.5
0.7902 0.6754 0.5772 0.4934 04217 0.3604 0.3080 0.2633 0.2250
$143.976 $223.738 $191,229 $163.444 $139,696 S$119.398 $102,050 $87.222 541,002 $1.211.754
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	ALLEGRA, Judge:
	This government contract case is before the court following a trial in Washington, D.C.   Spectrum Sciences and Software, Inc. (Spectrum), a munitions assembly systems manufacturer, entered into a Cooperative Research and Development Agreement (CRADA)...
	I.
	In the early 1970s, the Air Force developed what eventually became known as the munitions assembly conveyor (MAC), a bomb assembly line that could produce one 500-pound bomb per minute.  The Air Force’s increased reliance on guided “smart” bombs in th...
	Seeing an opportunity, in early 2000, Spectrum undertook a significant, self-funded effort to upgrade the MAC, hoping to become the principal supplier of a new version of the system.  Spectrum made considerable progress, but needed the cooperation of ...
	In negotiating the CRADA, Spectrum stressed the need for the agreement to protect the designs and technologies it had developed and to ensure the proper use of its proprietary information.  This concern was manifested in various provisions in the CRAD...
	Performance under the CRADA began no later than the Spring of 2001.  Once performance started, Spectrum shared its proprietary information with the Air Force, both that developed prior to the CRADA, as well as that refined during the course of perform...
	But, the Air Force had different ideas.  Sometime in the latter part of 2002, it decided to compete a procurement to build a MAC successor, the MAC II.  The Air Force team for the MAC II procurement was staffed with several individuals deeply involved...
	On February 19, 2003, Spectrum submitted an unsolicited proposal to the Air Force.  The cover page of this document warned, inter alia, that “[t]he data in this proposal will not be disclosed outside the Government and will not be duplicated, used, or...
	The Air Force proceeded with the MAC II procurement, continuing to use Spectrum’s information from the CRADA and employing a procurement team staffed by individuals involved with the CRADA.  Some of the Air Force officials on this team admitted that t...
	On April 11, 2003, the Air Force published a draft request for proposals (RFP) for the MAC II and distributed it to outside vendors, including Spectrum’s competitors.  The Air Force did not allow Spectrum to review the draft RFP before its release.  T...
	At some point after the draft RFP was released, Spectrum complained to the Air Force that the document revealed its proprietary information.  Eventually, the Air Force agreed to modify the RFP to remove certain details, as well as the notation that an...
	On August 23, 2004, Spectrum filed its complaint in this court, raising various breach of contract claims predicated upon the Air Force’s improper release of its proprietary information.   After a trial, on December 8, 2008, this court held that “the ...
	Following additional discovery, a second trial – this one focusing solely on damages – was held on January 14 and 15, 2010, in Washington, D.C.  There, Dwight D. Howard, the chief operating officer of the manufacturing division of Spectrum through 200...
	II.
	The parties’ estimates of damages do differ greatly.  To refine and evaluate their differences and, ultimately, determine the correct amount of damages owed, we start with some basic propositions.
	“Damages for a breach of contract are recoverable where: (1) the damages were reasonably foreseeable by the breaching party at the time of contracting; (2) the breach is a substantial causal factor in the damages; and (3) the damages are shown with re...

