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Parameters otidicial review under 26
U.S.C. 8§ 6226; Deposit requirement under
26 U.S.C. § 6226(e)(1kislevandRussian
Recoveryexamined- and rejected; Proper
application of the Dictionary Act, 1 U.S.C.

§ 1 —pluralization of statutory term&lat’l
Bank in St. LouisAnnual accounting
principle —Burnet v. SanfordAnalogy to
Flora; Context of section 6226(e)(1) —
including language of accompanying
provisions and the structure of TEFRA —
indicates that deposit thereunder need only
account forlhe partner’s taxable year
corresponding to the partnership taxable year
examined under the FPAA; Motion denied.

OPINION

Theodore H. MerriamiMerriam Law Firm, P.C.Denver, CQfor petitioner

Karen E. Servidearax Division, United States Department of Justice, Washington, D.C.,
with whom wasActing Assistant Attorney Generddhn A. DiCiccofor respondent.

ALLEGRA, Judge:

It is the rare statute even in the world of Federal taxatiothatcontinues tespawn
jurisdictional disputes nearly thirty years after its enactmBat, as many recent cases would
attestthe Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA), Pub. L. 97-248, 96 Stat.
648, is amonghatuncommon beed Respondent has moved tsrdiss this case for lack of
jurisdiction under RCFC 12(b)(1¢laiming that the partner pursuing this partnersével action
hasfailed to make an adequate deposit with the Treasuter section 6246)(1) of the Internal
Revenue Code of 1986 (26 U.S.Ghe Code). Following briefing and oral argument, and for
the reasons that follow, the coENIES respondent’snotion.
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l.
A brief recitation of the facts provides necessary cortext.

On or about December 10, 1997, Prestop Holdings, LLC (Prestapjormed as a
partnership under Delaware laws. JL Investment Trust (the Trust), thergslnthich is John
M. Larson {(r. Larson), is one of two partners in the partnershipn December 22, 199the
Trustreceived $3,074,589 from the short sale of U.S. Treasury notes, and transferred the
proceeds plus $75,000 in cash — for a total of $3,149,589 — to Prestop to obtain a 50 percent
interest in the partnership. On December 29, 1997, @dngr (Torpe) was admitted as a new
member to Prestop and theustassigned its interest in Prestopliarpre in exchange for stock
in Torpre. On February 6, 1998, the Trsskd itsTorpre stock, receiving $215,204 uptime
sale and $214,942 in Jubj 1998.

On or before October 15, 1998, Prestop filed its 18%7eturn, in which it stated that its
distribution to partners was zero. On or before October 15, M98arson filed his 1997ax
return, Form 1040, and the Trust’s 1997 tax return, Form 1041. Neither return reported any
partnership items relating Prestop.

On October 15, 199%e Trustfiled its 1998 income tax return. In its return, the Trust
claimed a short term capital loss of $2,613,003 from the sale of its stdokpm, which was
the difference between the sale price of the stdsB6 %86, and the stated basis in the stock,
$3,149,589. After accounting for a $460,478 short term ganTrustcarried ove$2,152,525
as a short termapital loss into 1999.Of that amount, the Trust used $932,488 to offset short
term gain reportedn its 1999 income tax return, whiMr. Larson used another $3,000 as a
deduction from his ordinary income. This left a $1,217 §#3tt term capital loss carryover into
2000. On his 2006eturn Mr. Larson used $34,393 of the short term capital dass/over from
1998 to offset short term capital gains; $570,158 of the short term capital loss eatoyoffset
net long term capital gains; and $3,000 of the short term capital loss carrg@deduction
from ordinary income. This left $609,486ashort term capital loss carryover available in
2001. On his 200feturn Mr. Larson combined $598,4%#8 the short term capital loss
carryover with a net shorérm loss 0f$231,940 against $7,202 in short term capital gain and
$1,387,791 idong termcapital gainsleaving $564,597 in long term capital gain.

! These facts are drawn primarily from the petition (complaint) and, for purpotfés of
motion, are assumed to be correSee Bell Atl. Corp. v. Twomb§50 U.S. 544 (2007).

2 During the years 1997 through 2001, the Trust was a grantor trustchsafof its
income was taxable to Mr. Larson, the grantor of the Traet26 U.S.C. 88 671-78.

% The loss carryover/carryback rules in section 172 of the Code mitigate themsept
that taxable income be calculated and reported on an annual basis, with no allowance for
accrued but unrealized losses. 26 U.S.C. § 482 als® Mertens Law of Federal Income
Taxation § 12:46 (2010).



On December 27, 2004, thdernal Revenue ServictRS) issued PrestoaNotice of
Final Partnership AministrativeAdjustment (the FPAA) for theartnershigaxableyear ending
December 31, 1997. The FPAA adjusted the total amount of distributions to partners trom zer
as reported on Prestop’s original return for 1997, to $6,149,178, andd¢hessed the
distribution to the Trust by $3,074,589. akldjustmentad the effect of decrdag the Trust's
basis in Prestop from $3,149,589 to $75,000. The IRS explained that when theanhsistred
its proceeds from the short sale to Prestop, it also transferred the obligatmsetopen short
sales in U.S. fieasury notes equal t@$74,589.1t claimed that this assumption of liability by
the partnership decreased the individual liabilities of the partners, includinguste Wwhich
triggered a constructive distribution of cash that should have reduced the pddsessin
Prestop by thamount Prestop assumed in liability.

Pursuant to section 6226(¥) of theCode, on May 25, 20084r. Larson, as the grantor
of the Trusta“notice partner” of Prestop, depa=it$100 with the Treasury in an effort to
satisfythe requirements farhallenging the adjustments made by the FPAA to the partnership’s
1997 tax return. On May 26, 2005, the Trust, acting through Mr. Laitsha petition’
seeking aeadjustment athe partnership itemaddressed in the FPAA, pursuanséxtion
6226(b) of the Code, requesting that the court dismiss the FPAA adjustments andhefund
aforementioned deposft.On December 8, 2005, the court stayed the proceeding pending the
resolution of aelatedcriminal case. On April 8, 2009, after thageminal proceedings
concluded, the court lifted the stay.

On December 4, 2009, respondglied a motion to dismisthe petitionfor lack of
subject matter jurisdiction under RCFC 12(b)@gserting that MiLarsonhadfailed to make
the jurisdictional deposiequired by 26 U.S.C. § 6226(e)(1). Respondegties that the
appropriate jurisdictional deposit was the amountMvatLarsoris total income tax liability,
spanning from 1997 until 2001, would increase when the partnership items of Prestop were
treatedconsistent with the adjustments made by the FPAAcording to the IRS, the total

* To be sure, the initial pleading was captioned as a “complaint,” and the Trust was
denominated therein the “complainant.” However, section 6226(b) of the Code authoryzes onl
the filing of a “readjustment petition.” In observance of this, the court wilt tefthe complaint
as a “petition” and, correspondingly, to the Trust as the “petitioner” and to tkediBtates as
the “respondent.” Such is the court’s practice under the Vaccine Act, 42 U.S.C. 88 300aa-1t
34, which also authorizes the filing of a “petition,” 42 U.S.C. § 3Q0ga)(1).

®> The Trusffiled the petition as a notice partner only even thdughalso the Tax
Matters Partner (TMP) for the partnership. The TMP is the partner desigoatet as a liaison
between the partnership and the IRS in administrative proceedings, and asentapive of the
partnership in judicial proceedingSee26 U.S.C. 88 6224(c)(3)(A); 6231(a)(7). A “notice
partner” is a partner who is entitled to notice under section 6223(a) of the Code. 26 U.S.C. §
6231(a)(8). When a partnership has less than 100 partners, every partner is a miogcafpar
the partnership has 100 or more partners, a notice partner is generally one who leasisaat
one percent interest in the partnership. 26 U.S.C. § 6223(b)(1).
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adjustment would be $835,687, exclusive of penalties and inté&keshe accompanying chart
illustrates, this includes an increase in tax liability in 1998 of $374,708, in 1999 of zero, in 2000

of $334,267, and in 2001 of $126,74 Respondent further argues thit Larsoris $100
deposit was not a good faith effort to satisfy the jurisdictional deposit reaqanterh26 U.S.C.
§6226(e)(1).

Deciding a motion to dismiss “starts with the complaint, which must beplegltied in
that it must state the necessary elements of the plantlfim, independent of any defense that
maybe interposed.Holley v. United Stated.24 F.3d 1462, 1465 (Fedir. 1997);see also Bell
Atl. Corp, 550 U.S. at 568In particular,petitionermust establish that the court has subject
matter jurisdiction over itslaims. Reynolds v. Arm§ Air Force Exch. Sery846 F.2d 746, 748
(Fed.Cir. 1988);Gay v. UnitedStates 93 Fed. Cl. 681, 684 (2010). Here, the basic question is
whethermpetitionerhas satisfied the preconditions for maining this TEFRApartnershigase.

A.

“Although they file information returns under section 701 of the Code, partnerships, as
such, are not subject to federal income taxes,” but “[ijnstead, under section 702 of the Code, . ..
are conduit entities, such that items of partnership income, deductions, creditssasdre
allocated among the partners for inclumsio their respective returnsClearmeadow InvsLLC
v. United States87 Fed. Cl. 509, 518 (200%ee also United States v. Bas§&0 U.S. 441, 448
(1973). In 1982, Congress adopted the current scheme for auditing partnerships in TEFRA.
TEFRA “created a single unified proceddioe determining the tax treatment of all partnership
items at the partnership level, rather than separately at the partner lewa.Crowell 305
F.3d 474, 478 (BCir. 2002) (citing H.R. Rep. No. 97-760, at 599-600 (1982) (Conf. Rep.)).
Effectuating this design, section 6221 of the Code generally provides thatX‘tineaiament of
any partnership item (and the applicability of any penalty, addition to taxiditional amount
which relates to an adjustment to a partnership item) shall be determined atrtbespgr
level.” 26 U.S.C. § 6221. In the case of an auditJR® final determinations take the form of
a FPAA, which is generally issued to fhgIP, the partner with prime responsibility for

® Respondent attached to its motion the affidavit of an IRS revenue officeirapteat
the 1997 adjustment would result in the following tax liabilities for Mr. Larson:

Year | Short term capital Other capital Carryover losses Adjustment
lossreported dueto | gains/losses & from saleof Torpre | pursuant to FPAA
saleof Torprestock | deductionsreported | stock

1997 | -- $1,537 -- $0

1998 | $2,613,003 $460,478 $2,152,525 $374,708

1999 | $2,152,525 $935,488 $1,217,037 $0

2000 | $1,217,037 $607,551 $609,486 $334,267

2001 | $598,456 $1,163,053 $0 $126,712




representing the partnership in any audit or resulting tax litigae@26 U.S.C. 88 6223-25;
see also idat 88 6211(c), 6230(a)(1).

Judicial review bthe FPAAIs provided,inter alia, by section 6226 of #h Code.
Subsection (a) of that section provides that —

[w]ithin 90 days after the day on which a notice of a final partnership
administrative adjustment is mailed to the tax matters partner, the tax matters
partner may file a petition for a readjustmehthe partnership items for such
taxable year witk (1) the Tax Court, (2) the district court or (3) the Court of
Federal Claims.

26 U.S.C. § 6226(a)On or before the date such a readjustmetitipn is filed, the partner

filing the petition must deposit with the Treasury Department the amdaynivhich the tax
liability of the partner would be increased if the treatment of partnership itethe partnes
return were made consistent with the treatment of partnership items on tleegbgrteturn, as
adjusted by thFPAA].” 26 U.S.C. § 6226(e)(1) (20Q&ee alsdreas. Reg8 301.6226(e)-
1(a)(1) Under section 6226(f) of the Code, this court has “jurisdiction to determine all
partnership items of the partnership for the taxable yeahtch the notice of final partnership
administrative adjustment relates, the proper allocation of such items am@agttiess, and the
applicability of any penalty, addition to tax, or additional amount which relates tjustraent
to a partnership item.” 26 U.S.C. § 6226¢ge also Jade Trading, LLC ex rel. Ervin v. United
States598 F.3d 1372, 1378-79 (Fed. Cir. 2010).

The parties disagree as to whetlkr Larson has made the deposit required by section
6226(e)(1). Respondent contends that this parageaplires the partner to make a depthat
accouns for all the gains and losses flowing from the parent partnership, irrespectiletifer
the losses were received in more than one yktaelies on two prior decisions of this court:
Kislev Partners, L.P. ex rel. Bahar v. United StatsFed. Cl. 385 (2008)h’g denied 84
Fed. Cl. 378 (2008and, more recentlfRussan Recovery Fund.td. v. United State90 Fed.
Cl. 698 (2008). Under thisterpretatiorof the statutelMr. Larson,with respect tahe Trust,
would be required to deposit $835,6&etitionels reading of thestatute idar different. It
contends that gatidied the jurisdictional deposit requirement whén Larsondeposited the
nominal amount of $100 with the Treasury, corresponding to his (the Trast'Ebility for tax
year 1997 the specific year covered by the FPAA

B.

In Kislev, Judge Williamdeld that, to meet the jurisdictional requirements under section
6226(e)(1), a partner must deposit an amount equal t@bilkty that would result for all
affected years, and not just the year for which the FPAA was is&lislévinvolved alimited
partnership and a real estate develagch claimed an ordinary loss of approximately $140
million — goproximately $ million of which the partnership listed on its 2002 return and $134
million of which it deferred 84 Fed. Cl. at 387. A partner in Kislev subsequently filed
individual returns for his 2002 through 2005 tax years, in which he carriedrtbhigashare of
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the 2002 partnership lossdsl. Followinga partnershigevel audit, the IRS issued a FPAA
adjusting the partnership items for the partnership’s 20Gbtayear anddisallowing tre $140
million loss. Id. The partnebrought an actiom this court challenginthe FPAA. Id.
Althoughhis individual tax liabilityfor 2002 was unaffected by the FPAAgtpartnedeposited
$9,500with the Treasury as a precautionary measlde The court held that th depasit was
inadequate and th#te partnewas required, by section 622§, to deposiinstead$2.9
million, corresponding to the amount by which taig liabilities for 2003 through 2005 would
increase if he adjusted the liabilities io$h years to reflect the adjustment made by the FPAA
for 2002. Id. at 389. In so concludingthe court reasoned that “tax liability is typically
calculated on a mulyear basis” and that the “overarching statutory requirement [of section
6226(e)(1)] is thathetotd ‘tax liability’ be deposited as a jurisdictional prerequisite to
maintaining suit in thigorum.” Id. at 388. By way of further reasoning, the coaliedupon

1 U.S.C. 8 1, which states that “[ijn determining the meaning of any Act of Congress, tha
context indicates otherwise, words importing the singular include and apply tol gersoms,
parties, or things.ld. Finding that the wordréturri in the statute shoultherebybe construed
to mean “returns,” the court heldat™ tax liability’ for the purposes of section 6226(e)(1)’s
jurisdictioral depositshould be calculated over multiple years .” Kislev, 84 Fed. CI. at 389
see also Kislewd4 Fed. Cl. at 381 (reiterating this analysis in denying a motion for
reconsideration).

The following year, in another case involving section §&¢&) Judge Brugginicame
to a similar conclusion on analogdasts inRussian RecoveryAdopting the reasoning in
Kisley, the court inrRussian Recovestated-

we agree witlKislevand thedefendant that the total tax liability depository
requirement trumps the singular “returrKisley, 84 Fed. Cl. at 388. Moreover, a
voluntary election to defer losses to subsequent years should not control the
deposit amount. Allowing an entity to dowould permit it to assure itself of a
depositfree chance to litigate by allocating the loss entirely to other years.

Russian Recover90 Fed. Cl. at 706. “In sum,” the court concluded, “to invoke this court’s
jurisdiction under Section 6226(e)(1), when a pass-partner files a readjustment petition, the
indirect partners of the pa#isru entity must include their increased tax liability for all years and
amounts by which their individi returns are affected by the FPAAJ. at 706.

With all due respedb the distinguisheflirists whopenned these opinionisothKislev
andRussian Recovegremistakenin requiring a partner to pay the totalulti-yeartax liability
associated witthe adjustment made aFPAA as a precondition to challenging that adjustment.
As will be seen, that conclusidails to giveproperaccount to the statutory language of section
6226, the structure of the TEFRA provisioasd, to the extent relevanielegislative historyof
TEFRA. The court will consider these poirsisriatim



C.

As with any issue involving a question of statutory construction, “the starting.paint
here must be the language and structutbefelevant statute[ ].FleetBoston Fin. Corp. v.
United States68 Fed. Cl. 177, 179 (2009)ff'd, 483 F.3d 1345 (Fed. Cir. 2008ge also
United States v. Ron Pair Enters., In€89 U.S. 235, 241 (1989)rans-Lux Corp. v. United
States 696 F.2d 963, 966 (Fe@ir. 1982). BotlKislevandRussiarRecoveryecognizedhat
section6226(e)(1) speaks in singul@rms that is to say, it requires that the partner pay the
amount by which its tax liability would be increased if the treatment of panipetesms on the
partner’s feturn” were made consistent with the treatment of partnership items on the
partnership “eturn” adjusted by the FPAAYet, in holding that a partner had to pay an amount
corresponding tall its liabilitiesin future years stamingfrom the adjustment of the partnership
returnmade bythe FPAA both decisions pluralizetie reference to the partner’s “retuiin”
section 6226(e)(1) thereby reaithg the statute as requiring the partner filing the petition to
deposit the amountb¥ which the tax liability of the partner would be increased if the treatment
of partnership items on the partreeréturis were made consistent with the treatment of
partnership items on the partnership return, as adjusted ByRA&].” 26 U.S.C. § 6226(e)(1)
(2000)(emphasis added)

As authority for thistatutory rewriteKislevandRussian Recovetyothrelied heavily
upon the Dictionary Act, 1 U.S.C. § That statute allows singulaouns to b read as plurals
unless — and this proves mmportantcaveat- “the context indicateotherwise.” In construing
the latter proviso, the Supreme Court has stated¢batext” meansthe text of the Act of
Congress surrounding the word at issue, or the texts of other related congréssi®hal
Rowland v. Cal. Men’s Colonys06 U.S. 194, 199 (1993e¢e also United States v. Vargas3
F.3d 172, 174 (D.C. Cir. 2004) (“context” includes the structure and purpose of the <tatute).
Readinghe limitation in thisproviso broadly, the Supreme Cob#sheld that a party seeking to
pluralize a statairy termmust affirmativelydemonstratéhat the modifications required to
effectuate Congress’ willAs it recently reiteratedhe Court has been hesitant to inveoiis
statuteexcept on the “rare occasis” where “doing sfis] ‘necessary to carry out the evident
intent of the statuté. United States v. Haye$29 S. Ct. 1079, 1085 (2009) (quotirigst Nat'l
Bank in St. Louis v. Missou263 U.S. 640, 657 (1994 And in describingvhen a statute’s

" The Second Circuit, iioy Mfrs. of Am., Inc. v. Consumer Prod. Safety Coi6a0.
F.2d 70, 74 (2d Cir. 1980), held that “context,” for this purpose, includes the statute’s lagislati
history. The Supreme Court, however, rejected this interpretation of the stdRatwland
noting that “[i]f Congress had meant to point further afield, as to legislative history, for example,
it would have been natural to use a more spacious phrase, like ‘evidence of congressnpal inte
in place of ‘context.” Rowland 506 U.S. at 20Gsee also Hubbard v. United Staté44 U.S.
695, 701 (1995)Emery Worldwide Airlines, Inc. v. United Stat264 F.3d 1071, 1081 (Fed.
Cir. 2001).

8 Numerous cases have echoed this rule in rejecting the application of the Djctionar
Act. SeeTaylor v. Acxiom Corp612 F.3d 325, 336 (5Cir. 2010)(“It seems well established,
however, that this particular cannon is rarely applied and only when doing so rnceasass
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context “indicates” that the Dictionary Act ought not apply, the Court has saideitiaem
“syllogistic force” “an express contrargefinition,” nor “inanity’ are required Rowland 506
U.S. at 200-O1see also Adams v. United Stat¢80 F.3d 1049, 1052-53%<ir. 2005).

There is more, then, to applyingetDictionary Acthan thein vacuosprinkling, here and
therein a statutory text, ohie nineteenth letter of tlenglishalphabet. Like other linguistic
“variants,” suchpluralizationsare “creature[s] not of definitional possibilities but of statutory
context.” Brown v. Gardner513 U.S. 115, 118 (1994¢e also Textron Lycoming
Reciprocating Engine Div. v. United Auworkers 523 U.S. 653, 657 (1998). We the
unvarnished statutory reference to a “return” in the singulamttigist be read to allow for the
possibility of multiple returns, the questiaather,is whether tht pluralizationfurthers
Congress’ intent in enacting TEFRA generally, and section 6226teusarly? Both Kislev
andRussian Recovemnswer this question affirmatively, but do so on the slimmest of reeds, at
least insofar as a review of tearrounding language and purpose of TEFRA is concerned. A
closer examinatiann fact, eveals someersuasive reasearto conclude that, insofar as
pluralizingthe deposit requirement in section 6226(e)(1) gibes,context[of the statute]
indicates otherwise.

1.

The court turns first tdkeother subsections in section 6226. Thestien 6226(a)
indicateghat withinninety days of receiving FPAA as to a partnership taxable y¢ae TMP
may file a petition for a readjustment of the partnership items “for such tayedafe 26 U.S.C.

8§ 6226(a).Likewise section 6226(b) indicates that if the TMP does not file symtiaon,

certain partners mapenfile a petition for radustment of the partnership items “for the taxable
year involved.” 26 U.S.C. 8 6226(bDf course, it requires little creaify to pluralize these
references, as wellBut,thatis not so easy to do in section 6226(f), whigfines the scope of a
FPAA judicial review. That subsectiostateghat “[a] court with which a petition is filed in
accordance with this section shall have jurisdiction to determine all partnershspotehe
partnership for the partnership taxable year to which the notice of final rsdifne

administrative adjustment relates. .” 26 U.S.C. 8§ 6226(f). This provision thus not only refers
to a singé “partnershigaxableyear,” but also mphasizes that &1'year” in questionsthat“to
which thefinal partnership administrative adjustmeefates: While, as an editorial migr, one

out the evident intent of Congreé3gciting Hayes 129 S. Ct. at 1085 n.3)niversal Church v.
Geltzner 463 F.3d 218, 223 (2d Cir. 2006) (refusing to rely on the rule quBtisgNat’l

Bank; Reid v. Angelone369 F.3d 363, 369 n.2t?43ir. 2004) (same)arnold P’ship v. Dudas
362 F.3d 1338, 1341 (Fed. Cir. 2004) (holding that context prechidgdlar term from
embracing the plural). Regarding this provision, one well-known commentator hasr&zsdma
the law thusly — “[t]he principle does not require that singular and plural word forms have
interchangeable effect, and discrete applications are favored except whereridngy aaent or
reasonable understanding is affirmatively indicated.” 2A Norman J. Singer & J.Dbigha
Singer, Sutherland Statutes and Statutory Construction § 47'2t(2010).
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could add an “s” to the word “year” in this provision, that appraaakesno ®nse if, as is the
case here, the FPArlates only to a single yeae, that ending December 31, 19%7.
Moreover, while section 6226(b) providéstailedpriority rules describing how to proceed if
more than on&@ EFRA petition is filedfor a particular partnershipxable yeaf® it is wholly

silent as to whato do if more than one TEFRpetitionisfiled as to a particular partnership item
— an omission thahakes no senseCongresgruly thoughtthat the review of a single FPAA
would encompass athepartnersliabilities for all the taxable years affected by gegtnership
adjustment.

The notion, indeedhat the deposit requiremenbvers multiple tax yeamight make
more sense if TEFRA anticipated that a single FPAA would addmgisea partnership item
arising in multipe partnership taxable yearBut, it does not. Instead, a numbef&FRA
provisionsseem to anticipatinat multiple FPAAs willbe issued for a given partnership item,
with each corresponding to a different taxable y&drat view, for examplds reflected in
section 622&) of the Code, whicindicates that the Secretary “shall use the names, addresses,
and profits interest shown on the partnership returafetermining which partners are entitled to
receive a copy of the FPAAThatnoticerequirement, of course, would neork if a single
FPAA wasdesigned t@addresghe liabilities of partnerasthose contact information and
partnershipnterestschangedrom partnership return to partnership return. Another clue to
Congress’mtentions may be found in section 622®f the Codewhich generally preventghe
Secretary from mailing more than one FRHor a partnership taxable year with respect to
partner’ Again, if a FPAA was expected to cover a particular adjustment oveipieul
partnership years, one would expect that Congress would have enacted a provisiomgrevent
the Secretary from issuing more than one FPAA coveringstmaeadjustment. But, it did not.
Given these provisions, it should comditile surprise thatite Internal Revenue Manual
likewise proceeds from the notion that FPAAs will be issued onlyggear basisinstructing
the IRS appeals officeresponsible for preparing FPAKs"[p]repare a separate FPAA . . . for
each unagreed year.” |.R.M. 8.19.3.10.1 (2010).

° Notably, the FPAA here gives no hthat a partner seeking to challenge its
adjustments would be required to deposit an amount reflecting the impact of theeadfasin
multiple tax years. Instead, it states that “the partner filing the petition mustidéggoamount
that the partner’sax liability would be increased if the treatment of the partnership item on the
partner’'s return were made consistent with the treatment of partnershspuibeler the FPAA.”

19" section 6226(b)(2) of the Code states that “[i]f more than 1 action ishirfinyga
partner other than a TMP] with respect to any partnership for any partnershlgbet year, the
first such action brought in the Tax Court shall go forward.” 26 U.S.C. § 6226(b)(2). Section
6226(b)(3) also provides that “[i]f more than 1 action is brought [by a partner othea TdP]
with respect to any partnership for any taxable year, but no such action is brotighT ax
Court, the first such action brought shall go forward.” 26 U.S.C. § 6626(b)(3).

1 While the IRS Manual does not teathe force of lawsee Anderson v. United States
44 F.3d 795, 799 (dCir. 1995):Koby v. United Stated7 Fed. CI. 99, 103 n.3 (2000), its
interpretation of the TEFRA provisions, if nothing else, further contradicts the noticm tha
single FPAA is itended to govern the treatment of a partnership item for all the affectad year
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This focus on individual partnershigxableyears— and the syntax to match — continues
through a hostfoother TEFRA provisionslt can be seeas a background principie the
provisions defining whaean challengan adjustment Among the partners so authorizedhe
TMP, see26 U.S.C. § 6226(a), defined by section 6231(&¥)79f the Code sithe “general
partner having the largest profit interest in the partneiatttipe close of the taxable year
involved.” 26 U.S.C. § 6231)&7)(B) (emphasis added). And if the TMP does not act within the
prescribed period, then “afercent group” may aet whichgroup of partners ialso defined in
terms of profit interests existing “for the partnership taxable year invéh@&ee26 U.S.C.

§ 6231(a)(1L)see als®6 U.S.C. 88 6223(b), 6226(bf coursesince profit interests have a
way of changing over time, it is difficult to see how these criteria cataidyapplied if the
FPAA was viewed as impacting multiple partnership yéars§hesame technical and practical
focus on individual taxable yeaissalsoevident in provisionslealng with thesettlement of
partnership proceedindsthe period of limitations for making assessments as to partnership
items and the amount of such assmentd* All theseprovisionsare framed in singulaerms

For examples of the many cases in which multiple FPAAs were issee®a. Historic Tax

Credit Fund 2001, L.P. v. Comm’r of Internal Rever&T.C.M. (CCH) 630 (2009) (six

FPAAs issued to three partnerships for two different ye@wnmings v. Comm’r of Internal
Revenug7l T.C.M. (CCH) 3193 (1996) (three FPAAs issued to single partnership, one per year
for three taxable years).

12 Regarding these requirements, the Conference Committee report-stated

The profit interest of any partner shall be determined as of the close of the
partnership taxable year. . . . This determination is significant in determining
whether a partner’s iarest is one percent or more (in partnerships with over 100
partners) and in determining whether a notice group qualifies underpirednat
requirement.

H.R. Rep. 97-760, at 610.

13 Section 6224(c) of the Code contains rules for settling TEFRA partnership
proceedings. One of these, section 6224(c)(3), generally authorizes the TMP iaterster
settlement on behalf of, and binding upon, less-thanpenesniprofits partners in partnerships
with over 100 partners who are not entitled to notice of the FPAA under section 6223. 26 U.S.C.
§ 6224(c)(3)see also Duffie v. United Staté&90 F.3d 362, 367 (ECir. 2010);Energy Res.

Ltd. v. Comm’r of Internal Revenu@l T.C. 913, 915-16 (1988). Again, this provision would be
virtually impossible to apply if the FPAA were viewed as applying to everpgatiip taxable
year in which a particular partnership item was present.

14 Section 6225 of the Code provides various limitations on assessment and collection.
Section 6225(a) provides that no assesdgraka deficiency attributable to any partnership item
may be made against an individual partner before —
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thatspecifically referene — and rely upon information involvingthe particulapartnership
taxable year that is the subject of the FPRA.

That said, ie besindication why the deposit requirement of section 6226(e) should not
be construed to sweep in multiple tax years comes from the other judicia prasion in
TEFRA, section 6228 of the Cod&his sectioncomes into play where a partnership files it
return and then a partn@rior to the time a FPAA is issueskekghereadjustment of a
partnership itent® In this regard, section 6227(a) of the Code provides that —

(1) the close of the 18(day after the day on which [the FPAA] was mailed to

the [TMP]; and

(2) if a proceeding is begun in the Tax Court under section 6226 during such 150-
day period, the decision of the court in such proceeding has become final.

26 U.S.C. § 6225(a). This provision is patterned after the provisions applicable to notices of
deficiency in section 6213(a) of the Code. 26 U.S.C. § 6213(a). And like the latter provision,
section 6225(a) does not envision that the issuance of a single FPAA authorizss ¢terpto
assess deficiencies in multiple tax years.

Section 6225(c) further states that —

If no proceeding under section 6226 is begun with respect to any final partnership
administrative adjustment during the 150-day period described in subsection (a),
the deficiency assessed against any partner with respect to thegbaptitems to
which such adjustment relates shall not exceed the amount determined in
accordance with such adjustment.

26 U.S.C. § 6225(c). Regarding this provision, the legislative history of TEFRA ttatesno
Tax Court petition is filed, “the Secretary may assess any deficiency oéplositing pener
resulting from the FPAA and apply such deficiency against the deposited amount.” éd.R. R
97-760, at 604 (1982). Again, it is hard to see how this provision would apply to multiple
deficiencies.

> The relevant Treasury Regulations also sugdestthe TEFRA provisions are applied
on a yeatby-year basis.Seee.g, Treas. Reg. 88 301.6223(b(k)(5) (indicating that partners
may request copies of FPAAs be sent “for more than one partnership taxablenjedrthe
standing requirement is “satisfied for each year to which the requdsstgl801.6223(e)-2(b)-
(c) (providing for various elections to be made).

16" As this provision reflects, TEFRA partnership suits, like tax refund suits more
generally, come in two varieties. In the first\\gmed by section 6226), the IRS audits a
partnership return, the IRS issues a FPAA, a partner makes the requisité alehtsen files
suit. In the second (governed by section 6228), there is no audit, a partner instedelAies a
and, if it is deniedfiles suit.
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[a] partner may file a request for an administrative adjustment of pdnifmers
items for any partnership taxable year at any time whieh is

(1) within 3 years after the later of

(A) the date on which the partnership return for such year is filed, or
(B) the last day for filing the partnership return for such year (datedni
without regard to extensions), and

(2) before the mailing to the tax matters partner of a notice of final partnership
administrative adjustment with respect to such taxable year.

26 U.S.C. § 6227(a)The quoted language makes clear thatdélgeest for admistrative
adjustment(RAA) is targeted on a specific partnership taxable yd¢he threeyearlimitations
provision in section 6227(a)(1), indeed, would not work if the referencestton” and “year”
thereinwerepluralized®’

If a RAA is denied by the IRS, section 6228 authorizeg e to file a petition seeking
the adjustment in the sarfagalisted insection 6226i(e., the Tax Court, the district courts, or
the Court of Federal Claims)And section 6228(a)(5) contains a provision describing the scope
of judicial review that is very similar to & in sedion 6226(f)*® Yet, nothing in section 6228
requires the TMP or any other partner to pay, as a precursor to filing susiystanding
liabilities for other taxable years associated with the partnership item tquiséead
Accordingly, treating section 6226(e) as requiring the full payment of suclitikehiasKislev
andRussian Recovedo, aeates amajor irconsisencybetween the two “refund” provisions in

7 1t should be noted that respondent’s interpretation of section 6226 creates several
problems with the RAA provisions. Among other things, under section 6227(a)(2), adoption of
its view seemingly would prevent partners from filing a RAA aanppartnership taxable year
if the IRS mailed a FPAA to the TMP fone partnership taxable year.

18 Thus, this paragraph provides —

Except in the case described in subparagraph (B) of paragraph (3), a court with
which a petition is filed irmccordance with this subsection shall have jurisdiction
to determine only those partnership items to which the part of the request under
section 6227 not allowed by the Secretary relates and those items with tespect
which the Secretary asserts adjusttaes offsets to the adjustments requested by
the tax matters partner.

26 U.S.C. § 6228(a)(5). Notably, TEFRA includes rules for converting items that aibet
of an action under section 6228 into nonpartnership iteamgl-these rules speak, asliwonly
in terms of the “partnership taxable year” that is the subject of the RAAZIit).S.C. §
6231(b)(1)(B).
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TEFRA - one that Congress plainly could not have intend&stH.R. Rep. 97-760, at 605
(“The court’s decision [under a PAreview] has the same effect, and is reviewable in the same
manner asa court decisioneviewing a FPAA.")*

In fact, @nstruing section 6226(e) to sweep inddla partnes liabilities associated with
a particular partnership item, over multiple taxable yewtsonly would disrupt the operation of
theaforementionegbrovisions (andikely lead to unintended consequences),rbises a host of
thorny questions for which there are no obvious solutions. What does one do, isnder th
interpretation, if the tax liability associated with treatnershiptem challenged in the FPAA
runs not ovean few years, butvera decade or $oDo each of those years have to*badited
to determine the correct adjusted tax liabitttgt must be deposited?What if some of those
tax years are closdde., the period for asses®ntshas run)as midt be the casé several
years elapse between the transaction in questiorhatiche thepartnership is auditedwWhatif,
on the other hand, the period supposedly impacted by the FPAA inthxadde years that have
notyet occurred?This easilycould happen given the relatively short periquhgnerhas to
petition for a readjustmensa@ompared to the relatively long period in which a given item might

9 The following example serves to illustrate the mischief that could be wroughisby
incongruency. Suppose that the partners ofrm@eship anticipate that the IRS will challenge
their treatment of a particular transaction that occurs in a particular pannrsable year a
transaction that will have tax impacts for a number of succeeding years. Suppusetiat the
partnes intend to challenge the IRS in court. Under TEFRA, they have two choicescarhey
report the transaction in the first partnership taxable year in the fashighdidtelieve
represents its proper tax treatment, wait for the IRS to audit the tiansaatl issue a FPAA,
and then, in response, file a petition for readjustment under section 6226. Or they caheeport t
transaction in the first partnership taxable year in the fashion that theyebed@esents the
IRS’ view of the world, immediatelffle a RAA, and, when it is denied, file suit under section
6228. IfKislevandRussian Recoveryre right, the partners in the first instance are required, as
a precondition to filing suit under section 6226, to pay the tax liability assoevétedll the
taxable years in which the item has impact, while those in the second ins&peenaitted to
proceed under section 6228 without having to pay the aggregated liability. Logic stlgaests
Congress could not have intended to place such dramatically different demands oarspart
ability to invoke the judicial review provisions of sections 6226 and 6228.

20 |t is notable in this regard that respondent’s claim as to the proper amount of the
deposit is founded not upon the FPAA, nor some other formal IRS notice, but rather upon an
affidavit filed by an IRS revenue officera document to which no presumption of correctness
attaches.Cf. Zuhone v. Comm'r of Internal Reven883 F.2d 1317, 1323 {7Cir. 1989) (notice
of deficiency “presumptively correct”). Oman only imagine the Sisyphean complexities
involved in calculating the deposit “owed” over many years by a partner thahiwas a pass
through entity (Treasury Regulations hold that in such an instance the deposit aonalates
to what is owed by the partners of the pass-through es¢igfreas. Reg. 8§ 301.6226(&(a)(1))
or by multiple partners in a *percent group.” If a dispute broke out over those liability figures,
the court likely would spend more time determining the appropriate deposit amount than
resolving the merits of the case.
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impacta partner'sindividual returns®* How does one calculate the tax liability for such future
years—does one maksibylline assumptions regardirigtureincome levelgwhich might affect
the utilization of lossespleductions limitatios, the applicability of the minimum tax, or
marginal rées?> Andwhat if a partner transfers its partnership interest to a third party in the
midst of ths supposedlability strean®? Do both partners have to gaintly the collective
liability associated with their returns for the multiple tax years impdeyethe FPAA?AII of
these fractatomplications- andmore—arise if onepluralizesthe key words in section 6226(e)
so as taccumulatehe amount that must be deposited to challehgd-PAA— hardlytheresult
one wouldexpectfor a statute intendetw “promote . . [the] more efficient administration of the
tax laws.” H. R. Rep.97-760, at 600see alsdGrapevine Imports, Ltd. v. United Statéd Fed.
Cl. 324, 333 n.12 (2006)Yet, allthese untoward consequences are substantially minimized or
entirely avoidedf the liability that must be paid is onlyegkaxable yeadirectly associated with
the partnership taxable year covered by the FPAA under regawmely, this'‘context” must be
considered tom determining whether pluralization of the critical termségtion 6226(e) is
warrantedvel non

2.

KislevandRussiarRecoveryail to account foproblemdike thesgandinstead premise
their sharecholding on theclaim that “tax liability is typically calculated on a mujar basis.”
Kisley, 84 Fed. Cl. at 389. hatventurousclaim unfortunately turns out to berong—at least if
eighty years of precedent has #myg tosay on the matter

The Supreme Coulbng ayo held to the contrary, most famously in its landmark decision
in Burnet v. Sanford & Brooks C&®82 U.S. 359, 365 (1931)he taxpayer in that case incurred
expenses in one tax year and received payment in another. Rejecting the sapi@yept to
employ a transactional accounting approach that would calétgdateome tax on a muiiear
basis, Mr. Justice Stone, writing on behalf of a unanimous Supreme @st@adreaffirmed the
so-called“annual accounting concept,” under which income takility is not calculated on a
multi-year basis, but rather on the basis of receipts and outlays in a single tgeabld. at
364-65. The Coutteld that the annual accounting system was the only practical way “to
produce a regular flow of income and apply methods of accounting, assessment, ationcollec
capable of practical operatiénld. at 365. By way of further explanatiorit, stated-

2L Compare26 U.S.C. §§ 6226(a)) (allowing a petition for readjustment to be filed
within 90 to 150 days after the mailing of the FPA#)h 26 U.S.C. 8 172(b)(1)(A)(ii) (allowing
a “netoperating loss carryover to each of the 20 taxable years following thedaseatlof the
loss”).

%2 |n its opening brief, respondent gambols around these issues, stating thatxgfie ta
years for which returns are due after the complaint, there is no return upon wratitutate the
effect of the FPAA adjustments as of the date of the complaint, so § 6226(e)(1) doesyntat appl
those years.” Of course, under this view, the longer it takes the IRS to ayshttinership and
issue the FPAA, the more partners are required to deposit to challenge the IRBhadjs -a
total non sequitur
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A taxpayer may be in receipt of net income in one year and not in andther.

net result of the two yegrg combined in a single taxable period, might still be a
loss; but ithasnever been supposed that that fact would relieve him from a tax on
the first, or that it affords any reason for postponing the assessment of timtilta
the end of a lifetime, or for some other indefinite period, to ascertain more
precisely whether the final outcome of the period, or of a given transaction, wil
be a gain or a loss.

Id. at 364-65.The annual accounting principestablished iBurnetis an “integral part of the
tax code,”United States v. Skelly Oil C&@94 U.S. 678, 681 (1969nd has beelong and often
reaffirmed® Indeed, one scarcely canagine a principlef Federaincome taxation more
firmly established

It is thusfar too late in the dafor anyoneto assert that Federal income tax liability is
calculated on a muliear basi$> The latter assertiothus can bear no weight as providing a
contextuabasis br invoking the Dictionary Achere®®

23 See, e.g., Hillsboro Nat'l Bank v. Comm'r of Internal Reven8 U.S. 370, 388-89
& 409 n.12 (1983) (noting that the Court’'s adoption of this principBumetwas “unanimous
and unflinching”);Skelly Oil Co, 394 U.S. at 685 (“Under the annual accounting system dictated
by the Code, each year’s tax must be definitively calculable at the ersltaktihiear.”)Healy v.
Comm’r of Internal Revenu&45 U.S. 278, 281 (1953) (“One of the basic aspects of the federal
income tax is that thereekan annual accounting of income United States v. Lewi840 U.S.
590, 592 (1951) (“Income taxes must be paid on income received (or accrued) during an annual
accountng period.”);Reo Motors, Inc. v. Comm’r of Internal Revend@8 U.S. 442 (1950);
(stating that the amount of gross income and deductions for a particular tax yeradsiep the
tax statutes in effect during that yeddginer v. Mellon 304 U.S. 271, 275 (1938) (“The federal
income tax system is based on an annual accounting.” (Bitinget 282 U.S. 359)).

24 Over time, this annual concept has been explicitly incorporated into a number of Code
provisions, principal among them, section 441 of the Code, which provides that “[tjaxable
income shall be computed on the basis of the taxpayer’s taxable year.” 26 U.S.C. § 441. The
impact of this principle also provides the background for several provisions of the Coaietha
designed to ameliorate its sometimes harsh imp&#s26 U.S.C. 8§88 1311-14; 1344ee also
Schortmann v. United Stated? Fed. Cl. 154, 155 (2010) (describing the relationship between
these provisions and the annual accounting principle).

% It is conceivable that, in stating that tax liability is typically calculated on a-yrai
basis Kislevmeant to refer not to the procedures established by the Code, but rather to the IRS’
practice of examining more than one taxable year when it conducts certain tgpes®sf It
hardly can be, however, that the pluralization of a provision enacted by Congrésslgby,
one authorizing judiail review) rises or falls based upon what the IRS’ current audit practices
are, let alone what they were in 1982, when TEFRA passed.

26 Contrary to the analysis Kislev, 84 Fed. Cl. at 389, it is irrelevant that the
adjustment of a partnership item fore partnership taxable year can lead to computational
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3.

Then, there is thiegislative history of TEFRA While the Supreme Court, Rowland
made clear that such history does not provide “context” for applying the Dictidwogri is
worth noting that the history here, such as it is, does not support pluralization ofrthater
issue®’ For one thing, despite extensive discussions of the relevant provisions inesofjer
reports floor statements, Committee prints and hearitigge is not the slightest hiahywhere
in the legislative history none -thatCongress intended that a partner be required to deposit
anything more that the amount ti&t would be obliged to pafyits return were made consistent
with the partnership retumhirectly adjusted by the FPAARather, each and every reference to
“liability” and “return” in the legislative historis in the singular, providing no indication
whatsoevethat Congress intended the liability to be covered by a depositaggoegatedver
all the years affected by a particular adjustm@&eeH.R. Rep. 97260, at599-04° Like the

adjustments being made in the partner’s later taxable years unden €230 of the Code. That
result, of course, is at the heart of the TEFRA model, which envisions the unifiadicgsof

the ta treatment of partnership items at the partnership level, to be followed bgponding
adjustments to the partners’ returns. But, that is a far cry from sayinghbata partner wishes
to challenge the tax treatment of an item at the partnerstaf iemust make a deposit under
section 6226(e)(1) that corresponds to the nya@éir impact of the resolution of that item,
potentially far into the future. Indeed, it appears that notices of computationstina€ints, as
well as refund suit challengésereto, are done on a yday-year basis.See26 U.S.C. 8§
6230(a), 6230(c)(2]3); see alsd.R.M. 8.19.1.6.9.7(3). In contending otherwikeéslev cites
Olson v. United State87 Fed. Cl. 727 (1997aff'd, 172 F.3d 1311 (Fed. Cir. 1999), and
Grapevine Imports 77 Fed. Cl. at 513. But neither case remotely supports the notion that the
concept of “tax liability,” for TEFRA deposit purposes, spans multiple yees contra Olson
involved the interpretation of a settlement agreement and its impadtether the IRS needed
to issue a notice of deficiency before making a computational adjustment, 37 Fad/Xl, and
is wholly inapposite.Grapevine(authored by the undersigned) dealt with the timeliness of an
assessment made against partners based an earlier FPAA and emphasized that the
resolution of that issue was determined on a pgayear basis. 77 Fed. CI. at 513.

27 While this legislative history cannot be considered in determining the “context”
surrounding section 6226(e)(1), for poses of applying the Dictionary Act, it seemingly still
holds some value in confirming Congress’ intent in passing the st&ea&eWanless v. Shinseki
618 F.3d 1333, 1337 (Fed. Cir. 2010) (“While we do not find the statute ambiguous, we take
comfort inknowing that the legislative history also supports our conclusion.”).

8 As to the deposit requirement, the Conference Committee Report thus states —

As a condition to filing a petition in either the appropriate district court or the
Claims Court, the partner filing the petition (including each member of a 5
percent group which files a petition) must deposit with the Secretary the amount
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statutory language, the legislative history thus provides no inkling that Cengresded tdimit
review of FPAASs in this court and the district counysifaposing a multyear deposit
requirement. Thisilenceprovides further evidencealbeitin the negative thatCongress
meant what it said wheim section 6226(e)(1) it used the singular word “return.”

That said, this history is perhaps mehacidating in reflectingCongressbverarching
intent that thenew partnership level procdengs beroughlypatterned after the tax audit and
refundproceduregenerally applicable to other taxpayeg&eeH.R. Rep. 97-760, at 604
(analogizing the RAA to a “claim for refund”y. Comm. Print, at 39 (“A partnership level
proceeding would go through the same procesxaminationaudit, appeal, settlement, notice
of final determination, etc., that generally applies to a tax auffit.This analogy provegelling
becausgunder thos@ormalprocedures, a taxpayer would never be called upon to make a
deposit of the sort that respondent (and the couKssievandRussiarRecovery would require
here

In terms ofthis refundanalogythe TEFRA deposit requirement plays a ralienilar to
the “full payment” rule required byrlora v. United States362 U.S. 145 (1960)in Flora, the

by which such partner’s tax liability would be increased if treatment of
partnership items on the partner’s return were made consistent with the
partnership’s return as adjusted by the FPAA.

H. R. Rep. 97-760 at 608¢e alsdH.R. 6300: A Bill to Improve Compliance with the Internal
Revenue Laws97th Cong. 17-19, 39, 82-83 (1942)atemerd of Hon. Egger, Comm’r, IRS,
andHon. Chapoton, AdsSec, U.S. Dept. of Treasury); Staff of J. Comm. on Taxation, 97th
Cong., Summary of the Revenue Provisions of H.R. 4961 (The Tax Equity & Fiscal
Responsibility Act of 1982) 59-61 (Comm. Print 1982) (“A partner filing in any forumarahan

the Tax Court must first pay the deficiency resulting from adjussners return to reflect the
FPAA."); Staff of J. Comm. on Taxation, 97th Cong., Comparative Description of H.R. 6300
(The Tax Compliance Act of 1982) & H.R. 5829 (The Taxgrayompliance Improvement Act

of 1982) 38-41 (Comm. Print 1982) (hereinafter J. Comm. Print); 128 Cong. Rec. 21618-19
(daily ed. Aug. 17, 1982) (Technical Explanation of H.R. Rep. 97-760); 128 Cong. Rec. H2295
(daily ed. May 18, 1982) (statement of Rep. Conable); 128 Cong. Rec. 10410-11 (daily ed. May
18, 1982) (statement of Rep. Conable); 128 Cong. Rec. H1927 (daily ed. May 6, 1982)
(statement of Rep. Rostenkowski).

29 e alscSealey Power, Ltd. v. Comm'r of InteriRévenued6 F.3d 382, 385-86 (5
Cir. 1995) (pointing out the analogy between the FPAA and a statutory notice of agficien
Clovisv. Comm’r of InternaRevenug88 T.C. 970, 982 (1987) (sam&)fepherR. Mather.et
al., Audit Procedures for Pass-Through Entities, 624FaVI.P. [-B (2009) (“While the TEFRA
partnership audit procedures present a significant departure from the preoicesupes for
auditing partnership adjustments, there is a substantial degree of similargysbels for both
non-TEFRA and TEFRA audits.”); Mortimer M. Caplin & Stuart L. Brown, “Rarship Tax
Audits and Litigation after TEFRA,” 61 Taxes 75, 78 (1983).
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SupremeCourt held that under 28 U.S.C. § 1346(a)(1), a district court does not have jurisdiction
overan action by a taxpayéor a refund of a padl payment made by him on assessment for an
alleged deficiency of his income taklora, 362 U.S. at 152-53Rather the Court concluded

that such a taxpayer must pay the full amount of the assessment before pressishgefund

suit. In so ruling, the court relied on the “nature of the income tax,” finding it ‘taraposed

for each taxable year,” on a basis that precluded suits based only on a pgnii@ehpa362 U.S.

at 149 (quoting 26 U.S.C. 8 1). The Court thereby linked the annual accqgonticigle to its

full payment rule.See also United States v. Joe Graham Post No. 119, Am. | 84Rk.2d

474, 476 (8 Cir. 1965) (discussing the relationship betwBemetandFlora). TheFlora rule

has been held to apply to refund suits in thigtt@s well. See Shore v. United Statés~.3d

1524, 1526 (Fed. Cir. 199%].

Consistent with its arguments in thiseaespondenhas in the past, argued that the
“full payment” rule requires a taxpayexs a precursor to filing a refund suit, to pay not only the
deficiency associated with particular taxable year, but also related deficierforesther years
And, it has lost Thus, inShipky v. United State$08 F.2d 770 (®Cir. 1979) thetaxpayers
received money in 1967, but regarded the money as a gift and did not report it as income. In
1971, they were compelled by a state court judgment to repay the money to thefé¢state
donor. Id. at 771-72.TheIRS subsequently classified the 1967 gift as income and asserted a
deficiencyfor that year. The Shipleys opposed the deficiency in the Tax Court, but, lafter fi
claims for refund for 1970 and 1971, also filed a district court action assertingttiey Were
found to owe the 1967 tax, they were entitled to a credit in 1B&}ear they restored the gift
Id. at 772. The United Stateargued that the latter suit should be dismissed ufidea because
the 1967 deficiency had not been paid, but the Ninth Circuit rejected that claim, condhading t
the Shipleys did not have to pay the 1967 deficiency in order to pursue a refund suit for either
1970 or 1971, as they had “paid the full amount of taxes assessed for thoSe Igeats?7 3.
The Ninth Circuit held that a contrary ruling would “impedeéfiling of refund suits, while
furthering none of the policies associated with Elera rule. Id. Various cases have likewise
held that, undeFlora, a taxpayeneed only pay the taxes due for #pecificyearin suit3*

%0 This is true even though jurisdiction for such suits in this court is not provided by 28
U.S.C. § 1346, but by the Tucker Act, 28 U.S.C. 8§ 1df1]. See Hinck v. United State
Fed. Cl. 71,74-76 (20053ff'd, 446 F.3d 1307 (Fed. Cir. 2006ff'd, 550 U.S. 501 (2007).

31 Seealso Magnone v. United Stafé83 F. Supp. 613, 616 (S.D.N.Y. 198%k'd, 902
F.2d 192 (2d Cir.)gert. denied498 U.S. 853 (1990) (“Indeed, a taxpayer who owes back taxes
for several years may pay interest on and sue with respect to only one of thnittijjgton v.
United States240 F.R.D. 344, 350 (S.D. Tex. 2006) (“the key . . . is whether the taxpayer has
paid the full tax liability assessed by the IRS for that specific yese8;generallyGreen v.
United States220 Ct. Cl. 712, 713 (1979) (implying this, albeibiiter dicta); cf. Snyder v.
United States539 F.2d 706 (A Cir. 1976) As one treatise summarizes the law: “The full
payment requirement is calculated in terms of the tax year in question ifuthe sait. . . . The
taxpayer may pay the taxes in full for one tax year and bring a refund sudtrtheven though
the taxpayehas petitioned the Tax Court for redetermination of an assessment for endliféer
year.” 20A Fed. Proc. L. Ed. § 48:1357 (2010).
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As in Shipley requiring a partner to deposit an amount corresporidiitg entire liability
over a series of years servespurpose other than impedejudicial review—at least insofar as
it might beprovided by this court dhe district courts Yet, there is nothg that remotely
suggest€ongress intended this — nothing in the language of section 6226haastructuref
TEFRA, nor, for what it is worththe statute’s legislative historyindeedthe contextual features
found inthe former twosourcesonvincinglyreveal a contrariegislativeintent — one that
requires only that the partneeeking a readjustmepay its liability for the tax year directly
impacted by the partnership taxable year that is the subject of the FR#\duch, this is not an
instance where pluralization of the words “return” and “liability,” as found iti@®e6226(e), is
“necessary to carry out the evident intent of the statukayes 129 S. Ctat 1085 (quoting
First Natl Bank 263 U.Sat657). To the contrary,aihg sohere wouldrustrate tlat intent —
“forc[ing] a square peg into a round hoie’a way thaRowlandemphasizea courtought not
do under the Dictionary Act where, as here, the context of the statutory languagdionques
indicates otherwiseRowland506 U.S. at 20%?

D.

Can it be that this court hagisdictionto consider a challenge éoFPAA that makes no
adjustmentso incomein the partnership taxable year refererkcddhe answerin a word, is —

In Kisley, this court recognized the tie between the deposit requirement of section
6226(e)(1) and thElora rule. Thus, in denying the motion for reconsideration in that case, it
stated- “the requirement that a partner make a deposit equal to the tax liability parallels
Congressgeneral prerequisite to filing a refund suit that a taxpayer must fully pay the tax
liability resulting from an IRS adjustment he seeks to challéngeslev, 84 Fed. Clat 383
(citing Flora). WhereKislevwent astray, however, was in thinking that its construction of
section 6226(e)(1) parallels the applicatiorrmfra — it does not and, indeedislevcites no
cases in support of its contrary view.

32 At the risk of being flagged for piling on, it is worth noting that, as a policy méteer
result reached iKislevandRussian Recovemakes no sense. Why would Congress, on the one
hand, craft a complex statute that authorizes a partner to file a petitiondjustegent in either
the Tax Court, a district court or this court, and then, on the other hand, erect extraordinary
financial hurdles that prevent most partners from proceeding in the last twolfos@uld have
been far simpler, of course, to require all such petitions to be filed in the Tax Gdtineacby
dispense not only with the deposit requirement, but also the variety of TEFRA provisions
designed to prevent multglkases from proceeding in different foeee.g, 26 U.S.C.

8§ 6226(b)(2)-(4) (providing priority rules for multiple suits challenging a FRA®Bongress did
not do this. Instead, it afforded those challenging partnership adjustmentsciwitice of fora
no worse than what was available to partners before the passage of H&fidAas the
discussion above reveals, that choice never entailed requiring a partner te giéggeid tax
liability over two to twenty years as a toll charge favgaeding in a refund foré&5eeCaplin &
Brown, supra at 88-89 (comparing prior law to the rules under TEFRA).

-19 -



yes. The Tax Court, in factepeatedijhas held that it has jurisdion overa partnership
adjustment even where the FPAA makes no immediate adjustmenbmeror deductionsSee
Wilmington Partners, L.R98 T.C.M. (CCH) at 16-1 Harbor Cove Marina Partners P’ship v.
Comm’r of Internal Revenué&23 T.C. 64, 78 (2004%ee also Univ. Heights at Hamilton Corp.
v. Comm’r of Internal Revenu@7 T.C. 278, 282 (1991) (reaching a similar conclusion under the
analogous large partnership judicial review provisions (26 U.S.C. 88 6251T%@2f)court has
approachedhis issueas astraightforwardmatter of statutory constructiplooking onlyto see
whether the requirements of section 6226 are fulfillgde e.g, Harbor Cove 123 T.C. at 78.
This court sees no reasahy it ought notapply the same mode of analysis heeeFPAA was
issued, gartnemwith legal standindpas challenged that FPAA, anatipartner has deposited
more than the amount by whidk liability would be increased if the treatment of partnership
items on the partner’s return were made consistenttimgtireatment of partnership items on the
relevant partnership returtsee26 U.S.C. 88 6223; 6226(b), (e)(14ll the prerequisitefor
bringing this TEFRA partnership case tlnae been satisfiedthat therevenue impact of the
particular adjustmersdt issue is zero, as opposed to $1 million, $1Q0stra$l, islargely
happenstance and quiteelevant ** This court cannot exparide statuts jurisdictional
requirements beyond thalomain merely becausespondent is confident that had Congress
known thirty years ago what we now knawriight have written therdifferently. For its part,
the court is not seureCongress would hawacted differentlyon this count there are, after all,
numerous indications to the contraét all events, it is not for the court to speculate what
Congress might have done, but to agpky lawit passed- and under section 6226(e), this court
has jurisdiction over thmatterat hand

Granted,TEFRAIs the sort olaw that bringgo mind the old Mark Twain line —The
more you explain it, the more | don’t understand*ttHere, though, it seemelatively clear
that Congress did not intend the deposiuirementor filing a TEFRA “refund” suit tasweep
in liabilities for other yearsTo the extenKislevandRussiarRecoveryhold otherwise, they are,
with all due respecynpersuasivandwill not be followed.Basedon the foregoing, the court
insteadconcludes thatir. Larsonhas made an adequate deposit and (taegugh the Trust)
challenge theéssuegaised by the FPAAn question, insofar as section 622 ermits

33 One must be careful not to carry the refund suit analogy too far. In an action under
section 6226, the plaintiff neegkither file a refund claim nor demonstrate that any specific
overpayment has occurred. Rather, it must simply demonstrate that the adjustatntsy the
FPAA are wrong, at which point the Treasury is compelled to refund the depositustgvi
made. Such a case is comparable to other categories-oéfood tax cases over which this
court has jurisdiction, among them those authorized by section 7428 of the Code involving the
classification of organizations under section 501(c)(3) of the C8de.Artgo v. United States
80 Fed. CI. 336, 338 n.1 (2008) (cataloguing the various statutes that provide this court with tax
jurisdiction). That one cannot point to an example of a refund suit in which a “zero” ngcover
has been obtained thus is no reason to discount the existence of jurisdiction here.

3 Quoted inSEC v. Chenery Corp332 U.S. 194, 213 (1947) (Jackson, J., dissenting).
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Responderg motion to dismiss is herelENIED. On or beforganuary 52011, the
parties shall file a joint status report indicating how this case should proaéed, wwoposed
schedule, as appropriate.

IT ISSO ORDERED.
s/ Francis M. Allegra

Francis M. Allegra
Judge
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