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OPINION AND ORDER*
Lettow, Judge.
This is a postrial decision on damages in a timisale case. The relevant timisale
contracts pertaito the “Jigsaw,” “Whitebird,” and “Pigout” timber areas located in the Umpqua

National Forest in Southern Oregon, within Region 6 of the NationakE8ystem See Scott
Timbe Co. v. United States86 Fed. Cl. 102,d3 (2009). Scott Timber Company (“Scott

'Because this opinion and order miglave containedonfidential or proprietary
information within the meaning of Rule 26(c)(1)(G) of the RulethefCourt of Federal Claims
(“RCFC”) and the protective order entered in this caseadinitially fled under seal. The
parties wergequested to review this decision and to provide proposed redactions of any
confidential or proprietary information on or before April 6, 2011. The parties have ndtiied t
court that no redactions were necessary
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Timber” or “Scott”) filed suit in this courseelkng damages based upon allegatidrat the

United States Forest Service (“Forest Service”)\Wwemhgfully suspended and breached these
three timbersale contracts At the behest of the parties, trial proceedings were bifurcated into
separate phasggspectivelyliability and damagesSeed. at 103 n.1. Following an eiglday
trial held in Potland, Oregon, from June 30 through July 11, 2008, the court found the
government liable to Scott Timbefeeid. at 120-21.Thereafter, &evendaytrial on damages
was held from August 16 through August 24, 2010. Upon the completion dfipbbtiefing

and closing argument, tlodaim fordamagess ready for disposition.

FACTS?

At oral auctions held on October 21 and 28, 1998, Scott Timber was the high bidder on
timbersale contracts for the Pigout, Jigsaw, and Whitebird tractseaadtually,eight and one-
half months later, on July 8, 1999¢ott was awardetthose contractsScott Timber86 Fed. Cl.
at 104. Each of the three contracts contained a standause Section CT6.01, providing for
the interruption or delay of operations to prevent environmental damage or to cothpdy wi
court order.ld. at 104-105. Each contract also containethase, Section BF21, permitting a
Contract Term Adjustment if Scott Timber experienced an interruption or ietgoerations or
if the ForestService requested an interruption or delay of more than ten thyat 105.

The three contracts were suspenbefbre performance began due to an injunction issued
by the United States District Court for the Western District of Washingtariitigation styled
Oregon Natural Res. Council Action v. United States Forest,&E. Supp. 2d 1085 (W.D.
Wash. 1999f*ONRC Actiof). See $ott Timber 86 Fed. Cl. at 105ln ONRC Action
plaintiffs challenged the Forest Service’s and the Bureau of Land Management’'s complia
with survey requirements contained in the Northwest Forest Rlaat 106 (citingONRC
Action, 59 F. Supp. 2d at 1091-92). The Jigsaw, Whitebird, and Pigout timber sales had not been
identifiedas being at riskn the complaint or amended complditgd in ONRC Actionor in any
public filings in that casdyut the environmental organizations who broughtfsadtinformed
the Justice Departmedtringconfidential settlement negotiations that they believed the three
sales, among others, had been made in contraventtbe biorthwest Forest Plarsee $ott
Timber, 86 Fed. Cl. at 1060fficials with the Forest Service had specifically withheld this
information from Scott Tnber, acting on the basis that they were obliged by the attolieey-
privilegenotto disclose the inclusion of the tracts on the list of “at r&st&s. Id. at 116.

The Northwest Forest Plan amended Land and Resource Management Plans governing
the operation of nineteen National Forests and seven Bureau of Land Managemetstidishe
Pacific Northwest, including the Umpqgua National Forest where the tratitsepé to Scott
Timber’'s sales were locate&cott Timber86 Fed. Cl. at 109. The Plan required surveys to be
performed before groundisturbing activities could be implemented in forest gremavoid
harming species of concern that might be present in the fddest.

“This recitation of facts, taken together with those contained in the earlgompn
liability, constitutes the court’s principal findings of factaocord with RCFC 52(a). Other
findings of fact and rulings on questions of mixed fact and law are set out in thesanalysi



The Northwst Forest Plan wadeveloped after a series of injunctions barring timber
sales had been entered by federal district courts in the early 18980sScott Timbe86 Fed. Cl.
at 109 & n.9. Representatives of the Forest Service, Bureau of Land Management,
Environmental Protection Agency, and other federal agencies undargiollyand draftedh
report suggesting “patterns of protection, investment, and use that will provideabesgr
possible economic and social contribution from the nation’s forekis&t109(citing DX 2 at 5
Forest Ecosystem Management Team (“FEMAREport (July 1999)) (internal quotations
omitted.® The FEMAT report anélirtherenvironmental impact assessnsmere used to
formulatethe Plan.

In ONRC Actionthe district court for the Western District of WashingtonAugust 2,
1999, acting upon cross-motions for summary judgment, concthdéithe Forest Service had
failed to comply withsurvey requirements outlined in the Northwest Forest Plan and pedclud
the Forest Service from approving operations on the sales listedam#éreleccomplaint until
the requiredsurveys had been performe@NRC Action59 F. Supp. 2d at 1093, 109¥wenty
four days later, on Agust B, 1999, thalistrict court expandeds injunction to include twenty
five other timbersales contracts not identifiedtime ONRC Actiompleadingsor other publicly
available filings in the cas¢his subsequently enjoined group inaddhe Pigout, Jigsaw, and
Whitebird sales.Scott Timber86 Fed. Cl. at 107The Forest Service suspendbd timber
sales that had been enjoined, includimg three timber sales at issue here, and it began to
undertake the requisite surveys of the sale areas.

All surveys on the Pigout, Jigsaw, and Whitebird properties were completecgogtAy
2001. Scott Timber86 Fed. Cl. at 111. Nonetheless, the Pigout coneatiinedsuspended
until June 11, 2002, and the Jigsaw and Whitebird contractainedsuspended until June 9,
2003. 1d. at 105-106. Once the suspensions were liedit Timbebegan harvesting the
timber covered by the sales. Scott Timber completed performatioe Bigout contract in
2005, and of the Jigsaw and Whitebird contrat®008. SeePX 244B (Attachments AG:
Timber Sales Statements of Account).

In November 2004, Scott Timber filed three claims under the Contract Disputestiict w
Ms. Brendal. Woodard, thé-orest Service'sontracting officer for the Pigout, Jigsaw, and
Whitebird contracts.Scott Timber86 Fed. Cl. at 106. She issued a decision granting Scott
Timber interest on its deposits in the three sales but denied Scott’s claims for latt mar
opportunity and other costs and lossks.

On June 30, 2005, Scott Timbded suit in this court alleging that the Forest Service had
wrongfully suspended and breached the Pigout, Jigsaw, and Whtiiethetsale contracts and
seeking damagesseeCompl. at 17-18. Followintheinitial trial, the court found the

3plaintiff and defendant identified their exhibits in sequence for the liahititlydamages
trials, and exhibits and testimony frahe liability phase carried over into the damages phase.
Plaintiff's exhibits are denoted as “PX __,” defendant’s exhibits are icgzhti “DX __,” and
Joint Exhibits are represented as “JX __.” Citations to the transcript ofahentdamages are
to “Tr. __."



governmentifble for damaget® Scott Timber on three separate and independent grounds.
First, the Forest Service unreasonably awarded the Pigout, Jigsaw, aebikfltontracts to
Scott Timber without informing Scott of the risks to the contracts posed INREAction
litigation, which risks were known to the Forest Service but not to Scott Tiamokrhich
knowledge had been specifically and intentionally withheld from Scott TifhBérese actions
breachedhe Forest Servi¢g covenant of good faith and fair dealing and duty to cooperate.
Scott Timber86 Fed. Clat117-18(citing Scott Timber Co. v. United Stat&83 F.3d 1358,
1369 (Fed. Cir. 2003}1.N. Wood Prods., Inc. v. United Staté8 Fed. CI. 479, 487 (2003);
Shawn Montee, INncCAGBCA Nos. 2003-132-1 through 2003-136-1, 2004 WL 473250, at *17
(Dept. Agric. B.C.A. Mar. 10, 2004)). Secqride Forest Service unreasonably delayed
completing the surveys of the Pigout, Jigsaw, and Whitebird timber areaguissd®ythe
ONRC Actioninjunction and the Northwest Forest Plan, undehgthening the contract
suspension periodsScott Timber86 Fed. Clat 119-20. Andthird, the Forest Service further
actedunreasonablipy continuingthe suspensions of two of the cauts even after thequisite
surveys had beerompleted because of the existence afifierentlawsuit in which no
injunction was ever issuedd. at 120°

At the trial on damages, Scott Timber endeavored to prove that lost profits from the
suspensionf the timber sales contracts were required to make whole Scott Timber an@Hs sis
corporation, Roseburg Forest Products (“Roseburg”). Pl.’'s R@dtBr. at 1. Scott adduced
evidence that an implied subcontract existed between Scott Timber armlRpotbat
contemplated that Scott Timber would buy and harvest the timber and that Roseblarg w
process the harvested timber into finished products primarily consisting of plyviibodigt
some dimension lumber was also producBdeTr. 58:18 to 60:8, 61:8 62:15 (Test. of Allyn
C. Ford, president of Scott Timber, Roseburg, and their parent company, RLCiésifistr

“At the trial on liability, detailed evidence was received regarding the gmest’s legal
posture in th®©NRC Actiomproceedings leading up to the issuance of the injunctions, as well as
relating to the deliberations among governmental officials that led to the afathedtomber
sales contracts approximately one month before the first injunction was issuscvitlence
was received because the government had waived the attorney-client pewdete protection
accorded work produ¢br communications related to matters at issue in this case and others
arising out of the same eventSee Scott Timbe86 Fed. Cl. at 106 n.6 (citirgjue Lake Forest
Prods., Inc. v. United Stateg5 Fed. Cl. 779 (2007)).

*The government claimed thiite suspensions of the Jigsaw and Whitebird contracts
could not have been lifted because another environmental lawsuit had been filed ngrecesti
of contracts that included those two sal8ge Scott Timbe86 Fed. Cl. at 120 (referring to
Umpqua Weersheds v. United States Forest Saxa. 01-399 (D. Or. Apr. 2, 2002)). However,
no injunctive order was ever issued in Ympqua Watershedsase, and therefore the
government did not have the necessary cause under CT6.01 to continue the sus@gesions.
Timber, 86 Fed. Cl. at 120.

®Mr. Ford described the process of turning timber into a finished plywood product.
Timber is cut and then peeled, which results in “a continuous strip of ribbon of veneer.” Tr.
43:5-19 (Ford). That veneer is then cut into sheets and sorted accordingthemt is “core”



Mr. Ford testified that an “implicit” agreement existed between Scott Timber andirgsbat

Scott Timber would use its “best efforts” to purchase and harvest logs for ussehuRy’s

mills and that Roseburg was required to process all of the timber received trth&cwas

suitable for use in Roseburg’s mills, in accord with the Forest Service’s domestessing
regulations.ld. Alternatively, Scott Timber claimed that it and Roseburg were one and the same
company because Scott Timber had no independent existence from Roseburg. Mrtiftedd tes
that Scott and Roseburg were technically different companies but that Scott maplogees of

its own, Tr. 31:2-5 (Ford), and that all of Scott’s functions were performed by Rg&sebur
employees. Tr. 275:224 (Ford)

Mr. Ford explained that the timber in the Pigout, Jigsaw, and Whitebird areely larg
consisted of old-growth Douglas fir, which was in high demand during the suspension period
because of its suitability for use in premium plywood produseeTr. 153:17 to 155:18.
Roseburg had scheduled that timber for inclusion in its mill runs beginning in002A9:15
to 124:2 (Ford); the delay meant that Roseburg suffered a gap in its supply of ¢z use
manufacture premium plywood products. Because of the high ddoraadd environmental
concerns surrounding harvesting of, old-growth timber, which decreased the harwedtabke
“dramatically,” there was a “shortage” olid-growth timber available on the open market during
the 2000 and 2001 harvest years. Tr. 102:16 to 103:7 (Ford). Consequently, Mr. Ford testified
thatScott Timber had significant difficultyy acquiring enough oldrowth timber while its
contracts were suspended to meet market demand for prestywwood products that could be

or “face” material, “core” material being “solid” material that “make[s] up the balah¢a]

panel,” and “face” material being that material which will ultimately comphseside of

plywood on display upon use. Tr. 39:15 to 40:2, 43:20-24, 47:14-22 (Ford). The veneer is then
classified within a grading system according to the quality of the veneeaqu@#hty of the

veneer being determined by the degree of “big knobs or splits,” among other thirfgs, on t
veneer); the top grade véneer is A grade veneer, while the lowest grade of veneer is D grade.
Tr. 37:19 to 38:7, 43:22-24 (Ford). Layers of sheets are then stacked upon one another at a 90
degree angle to create plywood products. Tr. 41:2 to 42:18 (Ford). Premium plywood products
use veneer from the upper tiers of the grading system, while commodity-grade preuct

veneer primarily starting at grade C. Tr. 372119 38:57 (Ford).

"Timber west of the Cascade Range in Oregon is primarily Douglas fir anermest
hemlock, while that east of the mountains is largely Ponderosa pine. Tr. 1204:6-8 (Test. of
Ronald D. Lewis, a retired former official with the Forest Service, who haklegon both
areas.). Both Douglas fir and western hemlock are used in producing plywood, wita®dioug|
used for face and core material and western hemlock used primarily for core naaietrial
dimension lumber. Tr. 222:15 to 225:7 (Ford) (explaining the nomenclature used in PX 219,
reporting the species and grade of logs harvested from tbetRge); Tr. 546:5 to 548:13
(Test. of Marc A. Mendenhall, who had worked for Roseburg first as a “sawyer’smadl then
in various portions of increasing responsibility until he became the “lumber apsratanager”
at Roseburg’s Dillard facility).

Mr. Mendenhall impressed the court with his extensive knowledge of the allocation of
raw timber to mills in the forest products industry, including his detailed experienc
developing, adjusting, and implementing log grading systems to aid that allocation.



processed from such old-growth Douglas fir. Tr. 154:24 to 155:4, 157:1-7 (Ford). Indeed,
Mr. Ford testified that Scott had “practically zero opportunity to find additionalodeth

logs. Tr. 158:10-21see alsdl59:23 to 160:11 (Fordexplaining that Scott was unable to
acquireold-growth logs from its own timberlands, which consisted pripafi“secondgrowth
stands”)

Mr. Ford also testified about how the contract suspensions affected Rosebility’$soa
produce premium and commodity plywood products. If the contracts had originally been
harvested in 2000 and 2001, Mr. Ford averred that Roseburg still would have been able to
produce the same amount of commodity plywood products in the post-suspension period of 2004
to 2008. Tr. 208:4-9, 210:9 to 212:10. In those circumstances, Mr. Ford testified, Roseburg
would have bought the adiihal timber ‘on the open market” or extracted such timber from
secondgrowthtimberlandsowned and operated by yet another sister company, Roseburg
Resources ComparfyRoseburg Resources”)Tr. 210:9 to 212:10. In contrast to ajdswth
timber,secondgrowth timber produces a much reduced proportion of giglde veneers
suitable for use in premium productbr. 53:23 to 55:2qFord). Correspondingly, Mr. Ford
acknowledged that Roseburg “would have struggled” to make the same amount of premium
plywood products in 2005 and 2006 if the Pigout, Jigsaw, and Whitebird areas had been
harvested as originally planned. Tr. 200:8-16. Mr. Ford testified that, if Roseburg had
manufactured premium plywood products from that timber in 2000 and 2001, it woulddthve h
difficulty acquiring enough old-growth timber to make the same premium produitis post-
suspension period. Tr. 20021- (Ford).

Scott Timber began harvesting timber from each of the three tracts in 2004, and it
completed harvesting the Pigout trac2005, but did not complete work on the Jigsaw and
Whitebird tracts until 2008. Mr. Ford testified that Scott Timber could not havedstart
harvesting the three areas immediately following thmgjfof the suspensions, due to various
preparatory measures that were requiredhéovesting, including the enlistment of numerous
subcontractors, construction of roads, and retention of firms to remove logs by leedicopt
(required by the contracts for specific aree®geTr. 162:12 to 163:8, 163:14-18, 164:8-17,
165:4-10 (Ford). Mr. Ford testified also as to the reasoning behind Scott Timbees s
harvest of he timbermarticularly from the Jigsaw and Whitebird traftbowing the lifting of
the suspensianfrom those tract; 2003 (the suspension of the Pigout contract had been lifted
in 2002). Primarily, this delay was due to Scott Timber’s decision to focus upon acdpgsng
for the commodity plywood market rather than the premium plywood market because the
commodity market “more than doubled in price,” Tr. 165:25 to 166:4 (Ford), while at the same
time, the premium plywood market was beginning to drop off. Tr. 168{%ord). Because the
Jigsaw and Whitebird tract®onsisted of timber best used in premium plywood products, Scott
Timber elected taglowits harvesting of the areas. Scott nonetheless completed hay\atisthe
tracts within the suspensia@axtended time for performance.

In support of its damages claim, Scott submitted expert testimony and a report by
Michael L. Wildey, which calculated what Scott and Roseburg’s expected revenessts
from the Pigout, Jigsaw, and Whitebird sales would have fbkeeribut for” case)presuming
the suspensions had not occurred. Tr. 633:2-7, 658:21-24 (Wildey)WiMey is a Certified
Management Account who worked at Roseburg for thirty years, in roles suchrag Acti



Controller and Director of Planning and Forecasting. Tr. 611:5-25, 617:5-12, 619:1-25, 621:9-
23 (Wildey). While at Roseburg, Mr. Wildey made “hundreds” of forecasts conceashg c

flow and profitability for the company. Tr. 625:9 to 627:4 (Wildey). At trial, he sunz@auis
expert report and conclusions. Mr. Wildey concluttedRoseburg had lost $3,665,256 from

the Jigsaw suspensions, $960,121 from Pigout, and $2,2580598Vhitebird Tr. 804:3-

805:25 (Wildey)® Scott lost $19,959 in log sales from the Pigout sale and $13,529 from the
Whitebird sale, but benigied by $4,746 from the Jigsaw suspension because the company would
have lost money on log sales from that area. Tr. 696:10 to 697:20 (Wildey). Scott also had to
expend an additional $129,599 to purchase timber for core material it would have acquired f
the three timber sales. Tr. 673:24 to 679:7 (Wildey).

A secondexpert, Robert A. Ness, offered testimony detailing actual revenue and costs
derived from harvesting and processing the timber after the suspensionitederdr. 1010:1
to 1012:13 (Ness). Mr. Ness is a Certified Public Accountant whapgmeximately 32 years of
public and private accounting experience, including eleven years as a ChiefdtiQdfcer or
Controller of brestproducts companiesSeePX 244A (Ness’ Expert Reporurriculum Vitae
Tab).

The court also heard testimony from former Roseburg employees Stevestér Red
Marc A. Mendenhall, who had helped Mr. Wildey compile and analyze data for his expett repo
SeeTlr. 463:9 to 464:2, 465:14-19 (Reister); Tr. 500:1 to 505:7 (Mendenhall). Mr. Reister had
been the general feman at Roseburg’s Dillard plywood plant and then became a plywood
salesman for Roseburd.r. 463:119 (Reister).As noted previously, Mr. Mendenhall initially
had worked as a sawyer scaler but then became the lumber@paratnager at the Dillard
plant. Tr. 500:1 to 505:5 (Mendenhall).

The government maintained that any losses suffered by Roseburg should not be
recoverable, because no written subcontract existégleen Scott Timber and Roseburg and no
implied-in-fact contractould be derived from the arrangements made by and between Scott and
Roseburg. Def.’s Pogirial Br. at 4. The government also urged the court to find that the
timbersales contracts prieled Scott from recovering damages for lost profits if the contracts
were suspendedd. at 16-17.

Alternatively, relying upon the testimony of its expert, Derk G. Rasmu#sen
government contended that Scott had to reduce any claims for los$ psofite actual profit it

8Mr. Wildey testified that he made a clerical error in his original expert reporthat
Roseburg’s lost profits for Whitebird were actually $5,738 less than originatgds See
Tr. 660:11 to 661:2 (“On going back and reviewing the calculation on damages | discovered . . .
| picked up the wrong line for the [G]reen plant on the Whitebird sale. . . . 1 used a volume of
187,000 board feet which was one line above the correct volume of 144,000 board feet . . . .
[T]hat would have made a differes of $5,738 less damagessgePX 239 at 5 n.2 (Wildey’s
Rebuttal Report).



made on the timbesales contracts pestispension. Tr. 1287:13 to 1289:8 (Rasmussen).

Mr. Rasmussen is a Certified Public Accountant and holds numerous other certifications
concerning accounting and business practices. Tr. 1178:15 to 1179:2 (Rasmussen). He has been
a forensic accountant since 1983, Tr. 1184:19-23, and has led his own forensic accounting firm,
Sage Forensic Accounting, for the past several years. Tr. 1187:3-12 (Ragmusse

Mr. Rasmussen criticized Mr. Wilddgr “assum[ing]” the contracts would be harvested
in 2000 and 2001, DX 444 at 7 (Expert Report of Derk G. Rasmussen); DX 445 at 18 (Rebuttal
Report of Derk G. Rasmussen), for “assum[ing]” that there was no other sourdegobwth
timberavailable for aquisition byScottTimberin 2000 and 2001 after the contracts were
suspended, Tr. 1264:9-23, for relying on data presented to him by Roseburg employees, DX 445
at 26,and for some differences betwddn Wildey’s report and the one completed by Mr. Ness.
DX 444 at 7-13. Mr. Rasmussen additionally contested Scott’'s experts’ conclusidretbat t
was “sufficient demand for the products in question to actually result in a lest 3al
1265:11-14 (Rasmussemsge alsdlr. 1270:6-13 (Rasmussen) (questioning whether there was
indeed a shortage of high-grade veneer during the suspension period).

Mr. Rasmussen testified that Scott and Roseburg had incurred no damages because he
believed they had earned more in the post-suspension period than they wouldheatienber
sales were harvested as planned.1282:12-24, 1283:19 to 1284:5. To evaluate the financial
impact of the suspension on Scott Timber, Mr. Rasmussen chose 200yearthevhich the
logs could have been harvestatt plywood madeTr. 1416:4-11 (Rasmussen).
Mr. Rasmussen indicated, however, that despite his use of 2003 — the harvesting period
immediately following the lifting of the suspensgofor Jigsaw and Whitebird -as the essential
baseline for his calculations, he was “not saying” that Scott Timber could haadyact
harvestedhe timber at that timelr. 1415:5-12 (Rasmussetf)nor could he testify as to how

*This was so, according to Mr. Rasmussen, because actual profits must always be
deducted from but-for profits in determining damages when “there’s a delay anel glole to
make up for those sales in a subsequent period.” Tr. 1288:6-11 (Rasmussen). The only
exception to this rule would be “in a situation where . . . demand is so high that every possible
product you produce can sell” an exception which Mr. Rasmussen testitieddid not believe
applied to Scott Timber. Tr. 1288:22-25 (Rasmussen).

1%The pertinent exchange was as follows:
Q: But you have no reason to believe that harvesting the sales
in 2003 was practical?
A:. | have no analysis of when it was actually picd to
harvest any of this stuff based on supply and demand. That
would be the overriding driver of when things were harvested
or should have been harvested.
Q: Maybe | don’t understand what you mean by should have
been harvested.
A: Should have been harvested to maximize the supply, the
harvest that was available from the Forest Service.



long such harvesting in reality would have taken, Tr. 1415:21-24 (Rasmusseijadvirussen
likewise testified that hbad “no way of knowing” the reasonableness of Scott Timber’'s decision
to harvest the timber in 2004 through 2008. Tr. 1412:2 to 1413:2 (Rasmussen). When pressed
by Scott Timber’'s counsel as to how “the sensitivity of pricing relate[sEotfSTimber]

couldn’t have harvested the sales at the time [the suspensions were lifted] ddvirugsen
responded that he was just “showing that the prices were higher post[-]suspessithey were
pre[-]suspension.” Tr. 1416:1-8.

Mr. Rasmussen concluded that Scott Timber actually benefitted from the suspension,
profiting by $423,397.48 based on the changes in log prices, Tr. 1283:284:5, andhat
Roseburg obtained a profit of $8,569réfated toplywood products, Tr. 1282:8-24.

STANDARDS FOR DECISION

“The remedy for breach of contract is damages sufficient to place the injurneth s
good a position as it would have been had the breaching party fully performddha Mich.
Power Co. v. United State422 F.3d 1369, 1373 (Fed. Cir. 2005) (cit®an Carlos Irrigation
& Drainage Dist. v. United State411 F.3d 1557, 1562 (Fed. Cir. 1997)) (internal quotations
omitted) “[T]he general principle is that all losses, however described, are rebte/&ra
Indiana Mich, 422 F.3d at 1373 (quotiriRgesatement (Second) of Contra@$47 cmt. ¢
(1981)).

To recover damages, Scott Timber bears the burden of proof to show that (1) the damages
were reasonably foreseeable by the breaching party at the time of cogtréitithe breach is a
substantial causal factor in the damages, and (3) the damages are shawasgitiable
certainty. Indiana Mich, 422 F.3d at 1373 (citingnergy Capital Corp. v. United State¥)2
F.3d 1314, 1320 (Fedir. 2002)). Damages must also be directly caused by defendant’s breach
and not be too remote&see Wells Fargo Bank, N.A. v. United Sta®&sF.3d 1012, 1021 (Fed.

Q: And wouldn’t it have to have been practical to actually
conduct the harvest?
A: That would be an input into the analysis.
Q: So you didn’t input into your analysis whether or not it was
practical to harvest in 2003?
A: 1 didn't do a supply and demand analysis because | don't
have the data to do a supply and demand analysis.
Q: So that was a no?
A: No. | didn’'t do it because | couldn’t.

Tr. 1417:25 to 1418:21.

Mr. Rasmussen dismissed the importance of the selection of his harvest date for hi
calculations, arguing that “[tjhe whole point of the exercise is not to pinpoint tberaganent
when they should have harvested the logs. The point of the exercise is to demdrstvtiert
they actually do harvest the logs it's very sensitive based on the pricieg tbst are occurring
within the market, and without a supply and demand analysis it's impossible to be able to
determine whether they acted prutlgfl 1415:13-20 (Rasmussen).



Cir. 1996) (“[R]emote and consequential damages are not recoverable in a céawrsant for
breach of contract.. especially. . . in suits against the United States for the recovery of
common-law damages.™) (quotiridorthern Helex Co. v. United StatéR4 F.2d 707, 720 (Ct.

Cl. 1975)). Although causation must be directly established, the breach need not be the sole
cause of the damage€alifornia Fed. Bank v. United State395 F.3d 1263, 1267-68 (Fed. Cir.
2005). Additionally, while speculative damages are not recoverable, “where reslityrfsibi
damages is clear, it is not essential thatamount thereof be ascertainable with absolute
exactness or mathematical precisionSan Carlos Irrigation & Drainage Dist111 F.3d at

1563 (quotingelectronic & Missile Facilities, Inc. v. United Statell 6 F.2d 1345, 1358 (Ct. CI.
1969)).

If a paty to a contract provides notice that it does not intend to perform under the
contract, the other, ndoreaching party acquires an obligation to mitigate its losses or damages:
“[O]nce a party has reason to know that performance by the other party will not be
forthcoming, . . he is expected to take such affirmative steps as are appropriate in the
circumstances to avoid loss by making substitute arrangements or othéniige&aha Mich,

422 F.3d at 1375 (quotirgestatement (Second) of Contragt350cmt. b);see also Citizens
Fed. Bank v. United State$74 F.3d 1314, 1320 (Fed. Cir. 2007) (sarBeston Edison Cou.
United States93 Fed. CI. 105, 115 (2010) (sam@&)ypically, a mitigating, nofbreaching party
is entitled to recover its expenses of mitigating the breach, specifically itsofastanging
alternatives to the breaching pastyequired performanceBoston Edison93 Fed. Cl. at 115.

Thenon-breaching party obligated to mitigate may recover as damages its rdasonab
costs incurredn doing so. However, the government may seek to eliminate or reduce
mitigation-related damages by making a showing that the claimant’s mitigation efforts were
unreasonableSee Indiana Mich422 F.3d at 1375. A non-breaching party is “not precluded
from recovery. . . to the extent that [it] has made reasonable but unsuccessful efforts to avoid
loss.” Id. (quotingRestatement (Second) of Contra&t350(2));see also First Heights Bank,
FSB v. United Stated22 F.3d 1311, 1316-17 (Fed. Cir. 2005).

ANALYSIS
. RECOVERY FOR ROSEBURG’S LOSSES

A preliminary question is whether Scott Timber @an forward a claim that, among
other things, encompasses losses suffered by Roseburg. Scott has proffehedries fior
recovery: that Roseburg was Scott’'s subcontractoSanttmay prosecute a patwough claim
against the government on Roseburg’s behalf, and alternatively, that RosebucgthadeSor
all practicaland legalburposes, a single entity.

A. Scott’s Relationship to Roseburg
Scott Timber and Roseburg Forest Products, as well as Roseburg Resoumesllyare
owned subsidiaries of their parent company, RLC Industries. Tr. 26:5-14 (Ford). iSdmt T

was created for the purpose of obtaining and providing raw timber to Roseburg &ssimgc
manufacture, and sale. Tr. 27:19-24 (Ford). The arrangement between Scott and Roseburg
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reportedlyis common in the timber industmn the Northwestern United Statés an effortto
protect the assets of a timber company’s mill, sister companies, like Scotecarently created
to serve as the timbaalecontract holder. Tr. 394:11-16 (Woodard). Although Scott and
Roseburg are technically different companies, Scott has no employeeswhit Tr. 31:2-5
(Ford). Scott’s officers are also Roseburg’s officarsl all of Scott’s functions are performed
by Roseburg employees. Tr. 274:8 to 27§Hord). However, Scott and Roseburg do have
separate balance sheets, income statements, and general ledgers. Tto@B8D2AB (Wildey).

The court is boundly precedent?oly-America, L.P. v. GSE Lining Tech., In883 F.3d
1303 (Fed. Cir. 2004), to tre&cott Timber and Roseburg as separate entities, despitethe
that Scott appears to have an independent existence only as a technical corporatnchatbéer
on a furctionalbasis In Poly-Americg a patent caséhe plaintiff tried to collect dangges
sufferedby its sister company, Pellex, with which it shared the same parent. The court held
that Poly-America could not recover Poly-Flex’s damages, explaining, “pasnt [company]
has arranged their corporate identities and functions to suit its own goals and guspbge
must take the benefits with the burdens. . . . [Sister companies] may not enjoy thageb/ant
their separate corporate structure and, at the same time, avoid theueotisgtmitations of
that structure.”ld. at 1311. Accordingly, dspite the reality that Scott Timber ezist
independeny of Roseburg only on paper, the court is bound to treat Scott and Roseburg as
separate entities. Therefore, for Scott to be able to recover for Rosebwsgs lbmust
establish thaRoseburg was its subcontractor and make a validthasggh claim.

B. A PassThrough Claim

“A passthrough claim allows a prime contractor to assert against the governniaimt a c
for harm caused by the government to a subcontractor where the subcontractor could hold the
prime contractor liable fahat harm.” International Tech. Corp. v. Wintes23 F.3d 1341, 1347
(Fed. Cir. 2008). Scott Timber claims that it is liable to Roselthegdomestic log processor,
for harms caused by the Forest Service’s breach, and can thengféoevard Rosebutg
losses awell as its own in seekirdpmages from the government for the breach. The
government has objected to Scott's pass-through claim on the grounds that there was no
subcontracting relationship between Scott and Roseburg, and that ScottabledbRoseburg.
Def.’s PreTrial Br. at 7.

The issue of recovery by a prime contractor on behalf of a subcontractor wasedidres
comprehensively ik.R. Mitchell Constr. Co. v. Danzif75 F.3d 1369 (Fecir. 1999), where
thecourt of gpeals consiered the exception to the privibf§-contract doctrine, which allows “a
prime contractor in certain circumstances to sue the government on behasiuliciémtractor, in
the nature of a paghrough suit, for costs incurred by the subcontractor.” 175 F.3d at 1370
(citing Erickson Air Crane Co. of Wash. v. United Sta#&l F.2d 810, 813 (Fe@Gir. 1984)).

This exception is commonly referred to as 8everindoctrine based upon the precedent
established irseverin v. United Stated9 Ct.Cl. 435 (1943, cert denied 322 U.S. 733 (1944).
Under the originaBeverindoctrine, if the prime contractor could prove its liability to the
subcontractor for the damages sustained by the subcontractor, then the primeocatsieHct
could show injury from the government’s action. Such a showing would overcome anoobjecti
based upon the lack of privity between the government and the subcont&esdfR. Mitchell
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175 F.3d at 1370. Initially, the burden of proving the prime contractor’s “respondibiéty
subcontractor, to avoid the defense of sovereign immunity, rested on the prime cohtidctor
Subsequently, however, the burden of pnwat shifted from the prime contractor to the
government.ld. “Thus, it became, and still is, the burden of the government to prove that the
prime contractor isotresponsible for the costs incurred by the subcontractor that are at issue in
the pasdhrough suit.” Id. (emphasis in original) (citindohn McShain, Inc. v. United States
412 F.2d 1281, 128%¢. Cl. 1969);Blount Bros. Constr. Co. v. United Stat846 F.2d 962,
964-65 (Ct. Cl. 1965)). “Th8everindoctrine can only bar the prime contractor’s pass-through
suit against the government if the government first asserts at trial, angrdwes, thathe prime
contractor is not liable to the subcontractor for the costs in dHIR. Mitchel] 175 F.3d at 1371
(citing George Hyman Constr. Co. v. United StagFed. Cl. 170, 177 (1993)ff'd, 39 F.3d
1197 (FedCir. 1994) (table)).

1. Roseburg’s arrangement with Scott Timber

The government argues there was no contract between Scott and Roseburg, and therefore
Roseburg could not be a subcontractor to Scott. No expmesten contract existed between
Scott and Roseburg. Although Scott and Roseburg’s relationship was not committeohe¢p wri
Scottcontends that it had an impli@Hact contractvith Roseburg An impliedin-fact contract
requires a “meeting of the minds, which. is inferred, as a fact, from conduct of the parties
showing, in light of the surrounding circumstances, their tacit understanddagk of Guam v.
United States578 F.3d 1318 (Fed. Cir. 2009) (internal quotations omitted). Acceptance of an
offer can be manifested by parties’ conduct, and conduct aloneezate an impliedn-fact
contract. Restatemerfsecond of Contracts 19;Williston on Contractg 1:5 at 35-38id. § 42
at 3#40-43.

Mr. Ford described the existence of an “implicit” agreement between Scott Tamdber
Roseburg. Tr. 58:18 to 60:8; 61:2 to 62:15. Scott was required to use “best effprtsihase,
harvest, and provide Roseburg with logs thate needetbr use in Roseburg’s plants, and
Roseburg was required to process the logs that met its quality spemifscati accordance with
the domestic processing requirements of Scott’'s Forest Service-albsrcontracts. Tr. 62:25
to 64:8, 115:14-19, 126:25 to 127:10, 239:25 to 240:24, 280(bc@). Roseburg itself
appears to have no forest resources but rather uses timber obtained by Souotiengudwn
and harvested hys sister company, Roseburg Resources, to manufacture lumber products such
as plywood and dimension lumber for sale. Tr. 27:19-24 (Ford) WMdey testified that the
ledgers for Scott and Roseburg recordedrduesfer of timbeand that a transfepricing regime
was used to make payment. Tr. 689:12 to 690:11. In light of this evidence, the court finds an
implied-in-fact contract existed between Scott and Roseburg, which required Roseburg to
identify its need for timber and tolomestically process timber suitable for its plants e
wasacquired through Scott’s timber contraictsneet those needs

2. The relevance alomestic processing requirements
The government argues Roseburg could not hage aeubcontractor for Scott because

the domestic processing completed by Roseburg wagquoired by the primary contract
between Scott and the Forest Service. However, evidence from the Pigauwt, digd
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Whitebird contracts and numerowgnesses’ testimony indicates @it domestic processing was a
requirement of Scott’s performanc&he Pigout, Jigsaw, and Whitebird contrageseexpressly
subject to the Forest Resources Conservation and Shortage Relief Act of 1990, 16 U.S.C
88 620-620j, which malegit illegal to export unprocessed timber from federal larigke]X 4 at
185 (Whitebird Timber Sale Contract (July 8, 1999)C{®88.641); JX 5 at 184 (Pigout Timber
Sale Contract (July 8, 1999)) &I 8641); JX 15 at 183 (Jigsaw Timber Sale Contract (July 8,
1999)) (§CT 8641) 2 Each of the contracts requirdtht“[u]nless otherwise agreed in writing,
unprocessed Included Timber [mjusé delivered to a domestic processing facility andnot

be mixed with logs intended for export.” JX 4 at 18%{88.641); JX 5 at 184 (€T 8641); JX
15 at 183 (&T 8.641). Mr. Lewis, aretiredformerofficial with the Forest Service, testified at
trial that the Forest Service not only “knew” that timber harvested pursuantet@afémber-

sales contracts walibe domestically processed, but that it was also “[p]art of [the Forest
Service’s] job. .. to make sure” the timber was processed domestically because “[i]t was illegal
to export unprocessed logs.” Tr. 1217:5(lLéwis). The contractingfticer for the Pigout,
Jigsaw, and Whitebird contractds. Woodard, acknowledged that part of the Forest Service’s
duty was “monitoring delivery” of the logs to prevent the export of unprocessed timbe
308:18 to 309:1. Scott was required to report the locatlmre logs from Forest Service timber
sales were processe8ee, e.g.PX 207 (Scott’'s Log Disposition Forms for the Umpqua
National Forest (1998)see alsarr. 309:2 to 310:22 (Woodard). The government maintains
that, while the contracts forbatiee export of unprocessed logs, the contracts did not require the
timber to be domestically processed. However, Ms. Woodard acknowledged that, éis@ prac
matter, there was ntaing that could beealisticallydone with logdharvested from a Forest
Service salether than processing them. Tr. 343:15-21 (Woodd&gthe was not aware of a
single instance where a federal timber processor had paid for-gnogith Douglasif log that
was not processed into finished products. Tr. 330:11-17 (Wopdard

Other eported decisions have considered whether timber sales contracts included a
domestic processing requiremef®ee Precision Pine & Timber, Ine. United States’2 Fed.
Cl. 460 (2006)® In Precision Pinethe government argued that “the manufacture and sale of

2The prohibition on export of unprocessed timber originating from federal landseid sta

in statutorily explicit terms:
No person who acquires unprocessed timber originating from
Federal lands west of the 100th meridian in the contiguous 48
States may export such timber from the United States, or sell,
trade, exchange, or otherwise convey such timber to any other
person for the purpose of exporting such timber from the
United States,unless such timber has been determined under
subsection (b) of this section to be surplus to the needs of timber
manufacturing facilities in the United States.

16 U.S.C. § 620a(a).

3In thePrecision Pinecase, the trial court ultimately awarded the plaintiff damages f
the Forest Service’s suspension of fourteen sales contracts in Arizona pendingrooenpith
Section 7 of the Endangered Species Act, 16 U.S.C. 8§ 1536 Precision Pine & Timber, Inc.
v. United States81 Fed. Cl. 733 (20083ff'd in part, rev'd in part, and remande896 F.3d 817
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lumber . .. is not inherent in timber sale contracts themselves, even if the Forast &aew

that [a contractor] intended to manufacture and sell lumber, such activity ceastitdépendent
and collateral undertakingsld. at 475. The court rejected the government’s argument, holding
that it was “obvious to the Forest Service” that the timber purchaser “did not inteuidhe c
sawlogs on the timber contracts at issue and use them as firewood or stackdhemethm
unused.”ld. The same is true here. The government attempts to distifRyeisision Pineby
noting that, unlike Precision Pine & Timber, Scott Timber did not own sawmills or plywood
plants. Def.’s Post-Trial Br. at 20 (citing Tr. 27:19-21, 28:25 to #P02d)). The government

thus maintains that “lost profits related to the sale of manufactured proskests’hot fn any

way foreseeable to the Forest Service.” Def.’s P&l Br. at 20. However, the testimony of

Mr. Lewis andMs. Woodard estalghesthat, just as ifPrecision Pingit was “obvious to the

Forest Service” that Scott Timber was acquiring timber for domestic gingesnd did not

intend to use the logs “as firewood or . . . leave them unug&@cision Ping72 Fed CI. at 475.
Ms. Woodardalso was well aware that logs harvested by Scott Timber were ordinarily @mocess
by RoseburgseePX 207 (Scott’s Log Disposition Forms for the Umpqua National Forest
(1998)), and, indeed, she had previously made a personal visit to at least one of Roseltsirg’s mi
Tr. 307:4 to 309:22 (Woodayd*

“[W]hen the lost profits directly relate to the subject of the contract,dheyecoverable,
even if they would have required a transaction with a third paktyahn v. United State$8

(Fed. Cir. 2010). The awards of damages for thirteen of the contracts were revelsed on t
ground that the timber-sales contracts had not been breached. 596 F.3d at 834-35.

“Ms. Woodard stated that she had knowledgiefrelationship between Scott Timber
and Roseburg at the time the sales occurred:
Q: ... [A]t the time that Scott bid on these three sales in the
fall of 1998, you were aware of the relationship between Scott
and Roseburg, correct?
A:  The relationslp, meaning that they were separate
corporations, but Scott Timber served as a log procurement,
yes.
Q: Okay. You understood that Scott was acquiring timber from
the Forest Service to be used as raw material in Roseburg Forest
Products’ mills, right?
A: That was one of the places that | was aware that some of the
logs would go, probably would go, just based on their pattern of
delivery.
Q: And what pattern of delivery what is the basis for your
understanding of the pattern of delivery?
A: At the er of each year, as a contracting officer, there would
be forms that each purchaser would have to fill out letting us
know — letting the Forest Service know where they had
delivered the logs. That's part of the-caled export law that
you referred to, monitoring delivery.
Tr. 308:4 to 309:1 (Woodard).
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Fed. Cl. 666, 670 (2005). Roseburg’s manufacturing activities directly related to ¢, Pig
Jigsaw, and Whitebird contracts and support rather thangdmseier to Scott’s pasthrough
claim.

3. Liability to Roseburg

To forestallScotts pursuit of a pass-through claim for Roseburg’s losses, the government
bears the burden of proving that, despite the subcontractempamentScott is not liable to
Roseburg. To meet this burden, the government must show theramiasrfbound relase or
contract provision immunizing the prime contractor completely from any liabilityeto th
sub[contractor].”E. R. Mtchell Constr, 175 F.3d at 1371. “If the contract is silent as to the
prime[ contractor]’s ultimate liability to the sub[contractoslit by the former [for the
subcontractor’'s damages] will generally be permittdd.”(citing Blount Bros, 346 F.2d at 964-

65).

None of the government’s evidence establishes the absence of legal lidtikty
government points to the fact that Roseburg has not sued Scott, thatybarssxatute of
limitations for bringing a breach of contract claim has ruravigs Scott and Roseburg, and that
Scott and Roseburg did not enter into an agreement tolling the statute of limitatitives for
duration of the present lawsuit. Def.’s Post-Trial Br. at 9 (citing Tr. 260:21, 261:11;(Ford)
Prichard v. Regence Bluecross Blueshield of 201 P.3d 290, 291-92 (Or. App. 2009)
(identifying a sixyear statute of limitations for breach of contract claims iegon)).

Invoking a statute of limitations is an affirmative defensbe fact that Roseburg has not
actually sued Scott says nothing about whether, as a legal matter, Scott waaibdelde |
Roseburg for failingn a timely wayto provide timber from the Pigout, Jigsaw, and Whitebird
contracts if a suit were filedWere Roseburg to sue Scott, and Scott not to invoke the statute of
limitations, Scott would be found liable to Rosebuls between Scoeind Roseburg, Scott is
responsible for the delay in harvesting and delivery of timber from the @ile=etes Roseburg.
The government has presented no affirmative evidence to the corSee&CE Constructors,
Inc. v. United State¥0 Fed. Cl. 253, 289 (2006) (finding that the government had ndteshtis
its burden of proof that the prime contractor had no responsibility for the lossesdrayitie
subcontractor)aff'd, 499 F.3d 1357 (Fed. Cir. 2007Scott’s pasghrough claim is therefore
permitted.

II. MITIGATION OF DAMAGES

Scott Timber began and completed its harvesting of the timber sold by the Famase
via the Pigout, Jigsaw, and Whitebird contracts within the time specified in thaasrdas
extended because of the suspensiorige governmemonethelesargues that Scott and
Roseburg’s damages should lBekased because their damagere “directly and primarily”
caused by Scott’s failure to harvest the Pigout, Jigsaw, and Whitebird areegiataty after the
contract suspeons were lifted.SeeDef.’s PostTrial Br. at 2425. The Pigout sale suspension
was lifted in June 2002, and the Whitebird and Jigsaw sales were lifted in JunéV@068rd
explainedat trialthat after the suspensions were lift&tottbeganharvestingin 2004. Scott
completed the Pigout harvest in 2005, but did not finish the Jigsaw and Whitebird harvesting
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until 2008. Specifically, the Pigout area was harvested in 2004 and 3@@BX 244B
(AttachmentB: Timber Sée Statements of Account Pigout). The Jigsaw and Whitebird areas
were harvested in 2004, 2007, and 2088ePX 244B (Attachment A: Timber Sale Statements
of Account —Jigsaw);id. (Attachment C: Timber Sale Statements of AcceuntVhitebird).

Because the timber from the PigpJigsaw, and Whitebirareasvas bessuitedfor
making premium plywood products, the government claims Scott should have harvested those
sales immediately after the suspensions were lifidte government points to Mr. Ford’s
testimony that durin@004 and 2005, Scott was focused on acquiring logs for the commodity
plywood market, rather than the premium plywood market, because the commodity/imadrke
“rocketed” and “more than doubled in price.” Tr. 165:25-166:4. Around that same period, the
price of premium plywood products “was slowly dropping off.” Tr. 168:9Hdrd). The
government contends that Scott should have harvested the threbdfactsthe premium
market declind further. The government’s argumerasiount to a claim that Scott failed to
mitigate damages.

The government bears the burden of showing that Scott’'s mitigation eflds w
unreasonableSeeOld Stone Corp. v. United State0 F.3d at 1360, 1370 (Fed. Cir. 2006);
Consolidated Edison Co. of NY, Inc. v. United St@a8d-ed. Cl. 466, 488 (2010)ennessee
Valley Auth. v. United State89 Fed. CI. 515, 528 (2006). Scott is “not precluded from
recovery. . . to the extent that [it] has made reasonable but unsuccessful efforts to avoid loss.”
Indiana Mich, 422 F.3d at 1375 (quotirRestatement (Second) of Contra&t350(2));see also
First Heights Bank422 F.3d at 1316-17.

The government has not shown that Scott’'s paspension harvesting was commercially
unreasonableFirst, a sebf practical consideratits prevente@cott Timberfrom beginning
immediately tcharvest thdigout, Jigsaw, and Whitebisdles SeeTr. 162:12-14, 164:8-14,
165:4-10 (Ford). Harvesting involves worg with logging contractorgrucking contractors,
and other parties.rT162:16 to 163:4Ford) Because of the time required to organize a harvest
Scott typically makeplans in November and Decemlber harvests the following yeair.
162:16-23, 163:14-18 (Ford). The suspensions were lifted in June when the harvest season had
already begun and resources had already been committed to other h&wsdgtenally, the
Pigout saleequired‘helicopter logging’ which only a few contractors were available to do in
Oregon, and the Jigsaw area required signifipegparatoryvork to constructoads. Tr. 163:4-

8, 165:410 (Ford). Scott had to arrange for road construction and helicopter logging in the
Whitebird area as well. Tr. 164:8-17 (Ford). Because of the planning required,dbémhat
redistically have commencedaiarvesing the Pigout sale earlier than the year following the
government’s decision to lift the contract suspensions, and the harvesting for aigsaw
Whitebird contracts would have required at least as much preparatory time and pnodaly

Second, the Pigout, Jigsaw, and Whitebird areas included timber best suitedifoy
premium plywood products. But, in the third quarter of 2003, the market for commodity
plywood products “took off” and “more than doubled in pricé@r. 165:22-166:4 (Ford). hie
commodity plywoodnarketstayed strong through 2008r. 166:8-18 (Ford).Theyearsthe
commodity market was booming were some of the most profitable years ScbérEnd
Roseburg ever had. Tr. 166:14-20 (Ford). Ag8tutt Timber began harvedifor each of the
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three contracts in 2004, and while it completed the Pigout work in 2005, that for Jigsaw and
Whitebird lasted until 2008In effect,Scott Timber finished harvestirige Jigsawand

Whitebird areas when the prices of commodity plywood startabdte SeeTr. 166:21 to 167:1
(Ford). At that time, the market in premium plywood products alasdeclining, in part due to
changing customer preferences and competition from producers in Chile. Tr. 167:9 to 168:19
(Ford).

The government’s expert, Derk G. Rasmussen, asserted in his experthapir{ $cott
Timber Company] had harvested in 2004, 2005, or 2006, the average selling price [of the logs]
would have exceeded that of . . . 2001 and no loss would have occurred.” DX 445 at 32.

Mr. Rasmussen seems focused on the harvests of the Jigsaw and Whitebirtitaetser,

Mr. Rasmussen did not address in his expert report whether Scott Timber’s choicesf har
time was reasonable given the booming commodity plywood market in those years.

Mr. Rasmussealsoadmitted that it was impossible to know the optimal time for harvesting
timber until after the fact, and that he did “not know if it was unreasonable or not'dtiit&c
have harvestethe Jigsaw and Whitebird sales when it did. 1411:16-20, 1412:2 to 1413:2
(Rasmussen).

Plaintiff's expert Robert Ness criticized Mr. Rasmussen’s decisioretthesOregon
Department of Forestrydata on log sale pricee render his opinion on Scott’s optimal harvest
time. In his testimony, Mr. Ness offered several examples from actual log sateJ iBdoer
made that were up to three times the sales prices estimated g @epartment See
Tr. 1481:6 to 1483:19Ness) This testimony undermines the reliability of MRasmussen’s
conclusion.

Ultimately, he government abandoned its contention that Scott acted unreasonably.
Tr. 1627:1518 (Def.’s ¢osing argument).Yet, the governmeneinstitutes the same type of
argument by contending that Scott’s reasonable business decision to delatinatheligsaw
and Whitebirdimber sales caused Scott to make less profit osetfales thait could have
otherwise. Under the government’s theory, Scott had an obligation to anticgeatine in the
premium plywood market and give priority to acquiring timbefrom the Jigsaw and Whitebird
salesrather thammaximizingits profits by taking advantage of the high demand for commodity
plywood products.

Scotts obligation was to make reasda efforts to mitigate its losse3he government
has presented no credible evidence that Scott should have known the premium plywood market
would suffer in 2007 and 2008. Accordingly, the court finds thataking advantage of the
demand for commodity plywood, Scott’s delay in harvestiregligsaw and Whitebird tractsas
reasonableand damages should not be decreased.
lll. MEASURE OF DAMAGES
A. Contractual Limitations on Damages

The government contends that Clause CT6fGhe timber contractsnambiguously bars
the recovery of lost profits in the event of a breaSkeDef.’s PreTrial Br. at 10. This clause
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provides that the “sole and exclusive remedy’[tive] event of interruption or delay of
operations under this provision” is limited to “a Contract Term Adjustment pursuddiaiasE]
BT8.21” and “out-of-pocket expensesSeelX 4 at 157 (Whitebird Tindr Sale Contract (July
8, 1999)); JX 5 at 154 (Pigout Timber Sale Contract (July 8, 1999)); JX 15 at 155 (Jigsaw
Timber Sale Contract (July 8, 1999Xput-of-pocket expenses explicitly do not include “lost
profits.” JX 4 at 157 (Whitebird Timber Sale Contract (July 8, 1999)); JX 5 at 154 (Pigout
Timber Sale Contract (July 8, 1999)); JX 15 at 155 (Jigsaw Timber Sale Contig&, (1999)).
Even though the government breached the tinsh&s contracts, it argues thfag limitations in
ClauseCT6.01 orremediesshouldstill apply because “the breach[es] found by the [c]ourt
w[ere] only. .. partial breach[es] and consequentlyflie partiesontinue to be bound by the
terms of thecontract as written.’Def.’s PreTrial Br. at I7 (citing Yankee AtomiE&lec. Co. v.
United States536 F.3d 1268, 1280 (Fed. Cir. 2008)).

For the limitationsonremedies irClause CT6.01 to apply, however, the contract must
havebeen “interrudied] or delayed] . . . under [the CT6.01] provisionJX at 157 (Whitebird
Timber Sale Contract (July 8, 1999)}lauseCT6.01 governs interruption or delay of operations
in three circumstances:

(a)To prevent serious environmental degradation or
resource damage that may require contract
modification under CT8.3 or terminat
pursuant to CT8.2;

(b) To comply with a court order, issued by a court
of competent jurisdiction; or

(c) Upon determination of the appropriate Regional
Forester, Forest Service, that conditions existing
on this sale are the same as, or nearly the name
as, conditions existing on sale(s) named in such
an order as described in (b).

Id. ScottTimbers contracts were initially suspendedder Clause CT6.01(b), due to a court
order iINONRC Action SeeScott Timber86 Fed. Cl. at 107. The FsteServicein turn,

adjusted the termsf each of the three contracts and paid son&coft’s claimedut-ofpocket
costs. Seelr. 163:19-25, 164:18-24, 165:11-14 (Ford) (discussing contract term adjustments);
JX 11at6-9 (Contracting Officer's Findings and Decisiodigsaw Sale) (awarding interest on
deposits and costs of maintaining bonds during the suspensioh; at 6-9Contracting

Officer’s Findings and DecisionWhitebird Sale) (same)iX 13at6-9 (Contracting Officer’s
Findings and Decision — Pigo8tle) (same)

Although the suspensions initially occurred under Clause CT6.01(b), the court found in
the trial on liability thathe government breached the contracts in three,veaiging apart from
that Clause, although related to By awarding the contrastwithout informing Scottimberof
the risks to the contracts posed by @¢RC Actiorlitigation, the Forest Service breached its
covenant of good faith and fair dealing atschuty to cooprate. Scott Timber86 Fed. Cl. at
117-18. The Forest Service alsareasonably delayed completing the surveys of the Pigout,
Jigsaw, and Whitebird timber areas, unduly lengthening the contract suspension periatds
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119. And finally, the Foreste®vicecontinued the suspensions of two of the contracts even after
the requisite surveys had been completed because of litigation in which no injuncienera
enterel. 1d. at 120. These breaches do not fall under the circumstances outlined in Clause
CT6.01; the award of the contracts in the face of an imminent threat of an injunction,dg®wle
of which was intentionally kept from Scott Timber, and delays in completing theoemental
surveys and lifting the suspensions are not matters subject to Clause €T6.01.

Consequently, because these breaches resulted in the contracts being ‘edgmupt
delay[ed]” for reasons other than those listed in Clause CT&®Tpontractual limitatiasin that
Clause omemediesarenot triggered, an&cottTimbermay pursue lost profits in its claim.

B. Post-Suspension Profits

Scott Timberand Roseburg produced plywood and dimension lumber and sold logs
between 2004 and 2008 using material from the Pigout, Jigsaw, and WhitebirdSgaits.
argues the profits from these transactions should not be subtracted from itsslbetagese it
and Roseburg are “lost volume sellers.” In other words, Scott argues that, hatb#restles
contracts been haggted as planned in 2000 and 2001, it and Roseburg still would have engaged
in substantially the same business transactio@80d through 2008; they just would have
acquired the timber they used from another sousmePI|.’s PostTrial Br. at 3739.

ScottTimbers theory is encapsulated in tRestatemen(iSecond) of Contracts'lf the
injured party could and would have entered into the subsequent [transaction], even if tlo¢ contra
had not been broken, and could have the benefit of both, he can be said to have ‘lost volume’ and
the subsequent transaction is not a substitute for the broken contract. The injured party’
damages are then based on the net profit that he has lost as a result of the brokéf contrac
Restatemer(Secondpf Contracts§ 347 cmt. fsee alsdPrecision Pine72 Fed. Cl. at 496.
Whether a party is a lasblume seller is a question of fad®recision Pine72 Fed. Cl. at 496
see alsdRestatemeniSecond) of Contrac® 347 cmt. f.

ScottTimbercommentghatanalytically“the situation is really one dealing with the
application of Section$2-708(2) and 2-714(1) of the Uniform Commercial Code.” Pl.’s Post-
Trial Br. at 38. Although the Uniform Commercial Code does not directly apply torgoeat
contracts, the Federal ICuit has noted that the Code provides “useful guidance in applying
general contract principles” to government contrattsghes Comm. Galaxy, Inc. v. United
States 271 F.3d 1060, 1066 (Fed. Cir. 20049g alscCitizens Fed. Bank, FSB v. United States
59 Fed. CI. 507, 513 n. 6 (2004).

Factually, howevel$cott is not a “lost volume selleas explained in thRestatemerdr
in Section 2-708 of the Uniform Commercial Codéhe“lost volume seller'doctrineis

*Despite the fact that surveys on the Pigout, Jigsaw, and Whitebird properges wer
completed by August 7, 2001, the Pigout contract remained suspended until June 11, 2002, and
the Jigsaw and Whitebird contracts remained suspended until June 9 S2083Timber86
Fed. Cl. at 105-106, 111.
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generally applied to a seller whdseyerbreaches aontract. The Restatemertlarifies with an
example:

A contracts to pave B’s parking lot for $10,00B.repudiates the
contract and A subsequently makes a contract to pave a similar
parking lot for $10,000A’s business could have been expanded to
do both jobs. Unless it is proved that he would not have
undertaken both, A’s damages are based on the net profit he would
have made on the contract with B, without regard to the subsequent
transaction.

Restatemern(Secondpf Contractsg 347 cmt. f (lllustration). The buyers of Roseburg’'s

plywood products did not breach a contract; the Forest Service, which was seBicajtt

Timber, did. Scott Timbes arguing that if the Forest Service had not breached, ld bawe
earned the profits from selling products from the Pigout, Jigsaw, and Whiteldber thales in

2000 and 2001, and then also could have acquired other timber to make the same sales it did
make between 2004 and 2008.

Although ScotfTimber’s positimm does not fit within thedictual patterof a “lost volume
seller” its argument iseflected inothergeneral contract principledDamages should put a non-
breaching partyifh as good a position as he would have been in had the contract been
performed.” Restatemen(Second) of Contrac&® 347 cmt. a. “The relevant inquiry is whether
requiring[a] plaintiff to offset damages earned in the post-suspension period wouldhgij/e
plaintiff the benefit of its bargain by awarding plaintiff damages thatld] put [the plaintiff]
in as good a position as it would have been in had the contract been perfoRresision Pine
72 Fed. Cl. at 493. So, if Scott and Roseburg could have made their 2004 through 2008 sales
regardless of whethéine contract suspensions occurred, the profits from those sales would not
need to be subtracted from Scott and Roseburg’s darbhagasse the “benefit of the bargain”
would have been simply the profits on timber products that could have been sold in 2000 and
2001.

Whether ScotTimberand Roseburg could have engaged in the 2004 through 2008
transactions if the Pigout, Jigsaw, and Whitebird contracts had not been suspended depends on
whether Scott coulthenhave acquiredppropriatdimberfrom other sourcesThere is
undisputed evidence that many of the transactions $icolterand Roseburg made in 2004
through 2008 could and would have been madmif the timber from the Pigout, Jigsaw, and
Whitebird salehad beemunavailable during that period. Commodirade logsused to make
commodity plywood productsyere available on the open market and from Roseburg Resources’
timberlands.Tr. 208:4-9, 208:20 to 209:4 (Ford). If timber from the Pigout, Jigsaw, and
Whitebird sales had not been available in 2004 to 2008, Roseburg would have been able to
produce the same quantity of commodity plywood by acquiring commodity-gradedays f
theseother sourcesSeeTr. 208:49 (Ford). The evidencat trial also showed th&igs suitable
for commodity plywooctould have generadeenoughigh-quality veneeto producesome
products classified as premium plywoed,, sanded plywood and some sound sidihg.

200:846 (Ford). Roseburglsowould have been able to acquitre material by having Scott
buy wood from industrial landowners loy harvesting wood from Roseburg Resources’ land.
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Tr.211:11 to 212:10 (Ford)And, in those years, Scott would have likely acquiredh other
timberpurchasesa similar number of logsf nonpreferred species, such as western white ¢edar
incense cedagndcertain types of pinghat were usuitable for uséy Roseburg but could be

sold on the open markeSeeTr. 210:3 tc211:10 (Ford)Tr. 1167:18 to 1168:{Ness)

However, Roseburg would not have been able to make andasllof itspremium plywood
products in 2004 through 2008 if the timber from the Pigout, Jigsaw, and Whitebird sales had
been harvested earlier andtthereafter been availabldr. 200:1-21 (Ford); Tr. 1168:13-21,
1514:15 (Ness).

The “benefit of the bargain” is the profit Scott and Roseburg would have made from the
Pigout, Jigsaw, and Whitebird timber sales in 2000 and 2001. The profit on tppeemdm
plywood products that were eventually made from these sailgd only have been obtained
once, so the profit on those products obtained in 2004-2008 should be subtracted from the profits
Scott and Roseburg would have made in 2000 and 2001. The profit earned in the post-
suspension period on other products derived from the timlesy, sawever,including
commodity plywood products, core material, and logs, should not be subtracted. These products
would have been made or sold whether or not the contracts had been breached. Therefore, Scott
Timberand Roseburg’s lost profits on non-premium plywood products are the full amount Scott
Timberand Roseburg would have earned had they been able to harvest the Pigout, Jigsaw, and
Whitebird areas in 2000 and 2001. There is no offset for those products.

IV. QUANTUM OF DAMAGES
A. Lost Profits
1. Scott Timbers claimed damages.

Scott Timber regularly sold logs it acquired in timber sales which were retdtladsy
Roseburg, such as Lodgepole pinesternwhite pine, andmcensecedar. Tr.688:6 to 689:11
(Wildey). But, due to the contract suspensions, Sbatberdid not enjoy the benefit of those
salesin 2000 and 2001. Mr. Wildey calculated Sdathber’'s damages from lost log sales by
first determining the volume of these species from the Pigout, Jigsaw, arebiMh#ales using
Scott Timbers and Roseburg’sIM S system. SeeTr. 715:23 to 716:9 (Wildey); PX 224 at 15,
26, 37 (Wildey Expert Report) (showing lost market opportunity for log sales), PX 2fi@(Ac
Volume of Timber: Jigsaw); PX 219 (Actual VoluroéTimber: Pigout); PX 220 (Actual
Volume of Timber: Whitebird}® He estimated the open market value of those logs during the
originally planned harvesting period using intercompany transfer pritesh approximated
market prices.SeeTr. 130:7-17 (Ford), Tr. 689:12 to 690:11 (Wildey). Mr. Wildey then
subtracted the total cost of delivering the logs to the buyencompassingtumpage, logging,
and hauling costs -from the market value of the logs to estimate the profit or loss Sicatter
would have incurredSeeTr. 671:15 to 672:24, 695:2 to 697:20 (Wildey); PX 224 at 14-15, 25-
26, 36-37. Mr. Wildey concluded that Scoinberwould have lost $4,746 on the sale of logs
from Jigsaw, made a profit of $19,959 on the sale of logs from Pigout, atelaaofit of

*The LIMS system employed by Scott Timber, Roseburg, and Roseburg Resources
“keeps track of all . . . timber purchases and sales of logs.” Tr. 687:1-2 (Wildey).
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$13,529 on the sale of logs from Whitebird. Tr. 696:10-697:20, 904:11-905:4 (Wildey); PX 224
at 15, 26, 37. In total, Scott’s bfatr lost profits from log sales totaled $28,742.

Due to the contract suspensions in 2000 and 2001, Scott also needed to purchase
commodity-quality lkemfir (i.e., hemlock and white fir) logs on the open market that it would
have otherwise acquired by harvesting the Jigsaw, Pigout, and Whitebird are@67:9-24
(Wildey). Mr. Wildey determined the purchase prices and delivered log cost oldlgessnd
concluded that Scoftimber suffered additional expenses of $174,916 to replacefh it could
not harvest from Jigsaw. Tr. 679:1-7 (Wildey); PX 224 atsé®;alsalr. 669:19to 674:3
(describing in detail Mr. Wildey’s calculations concerning the replacenferdre material).

Mr. Wildey also concluded that Scdtimbersaved $6,776 by replacing therhfir logs from
Pigout with open market purchases and $38,541 by replaemgihlogs from Whitebird with
open market purchases. Tr. 679:1-7 (Wildey); PX 224 at 30, 41. In total, purchasing logs for
core materiain 2000-2001 would have cost Scott $129,59@eTr. 679:17 (Wildey).

2. Roseburg’s claimed damage

Mr. Wildey calcuated Roseburg’s lost market opportunity for selling plywood products
from the Pigout, Jigsaw, and Whitebird timber sales using a contribution-mppyoaah.
Tr. 637:10 to 638:13, 772:2 to 773:19 (describing the contributtiargin approach).

Mr. Wildey first determined the profit Roseburg would have earned per unit of sale of
different types of plywood. He acquired Roseburg’s financial statements &xtual sales for
the year in which each of the three contracts would have been harvested but for th&@uspe
Looking at each plywood product group, he subtracted from the actual sale pri@es the r
material costs and the incremental costs of processing the products at the miésnbineédost
profits.!” He finally added the bproduct income that would have begeneratedrom the logs
on these sales. Tr. 698:4-18 (Wildey); PX 224 at 3-5 (describing how Mr. Wildeyrpeddris
calculations).

In making his calculations, Mr. Wildaysed the actual harvest volumes from the three
sales. He determined the volume of veneer that likely would have been produced from each of
the logs and the products to which the veneer woale beemllocated. Tr. 698:19 to 699:5.

In total, Mr. Wildey calculated Roseburg’s lost profits to be $6,878,975, including $3,665,256
from the Jigsaw sale, $960,121 from the Pigout sale, and $2,253,598 from the Whitebird sale.
PX 224 at 2, 11, 22, 33; PX 239 at 5 n.2.

At the time the contracts were harvested, Roseburg only tracked profit by pldnt, not
product or product groupSeeTr. 724:5 to 726:14 (Wildey). As a result, Mr. Wildey had to
develop an estimate of what the raw material cost would have been had the hakeastéaice.
He did so by calculating the percentage that the raw material for eacletpgoolup represented
in Roseburg’s total raw material cost in March 2003 and applying those peestdag
Roseburg’s actual audited raw material cost for the year of anticipatedtharves
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3. The government'sbjectiors.

Thegovernment’s expert, Mr. Rasmussen, criticized Sbatbers damages calculations
on several grounds, although the only one of Mr. Rasmussen’s objebtbmgs addresséa
the government’s postial brief was his questioning whether Scott Timaetually would have
harvested the Pigout, Jigsaw, and Whitebird sales in 2000 and 2001, but for the susp8esions.
Def.’s PostTrial Br. at 2224. The court willconsider each of Mr. Rasmussen’s contentions
despite the omission of most of them from the government’stpakbrief.

As noted earliefvir. Rasmussen criticized Mr. Wildey for “assuml[ing]” the contracts
would be harvested in 2000 and 2001, for “assum|ing]” that there was no other source of old-
growth timber for Scoffimberto acquire in 2000 and 2001 after the contracts were suspended,
for relying on data presented to him by Roseburg employees, and for somexdiéoetween
his report and the one completed by plaintiff's other expert, Robert Ness. DX 4438 at 7-
(Rasmusseixpert Report), DX 445 at 1&asmusseRebuttal Report). These critiques of
Mr. Wildey’s calculationsare unavailing

a. Harvesting schedule andher sources ofimber.

Mr. Ford and Mr. Wildey testified that, becaudehe strong demand for highuality
veneer in 2000 and 2001, the Pigout and Whitebird contracts would have been harvested in 2000
and, due to road construction requirements, the Jigsaw contract would have been harvested in
2001. Tr. 119:15 to 124:2 (Ford); Tr. 702:22 to 704:7 (Wildey). There is no evideacdy
Mr. Rasmussen’barecontentionsto undermine this testimgn

Mr. Fordspecifically statedhat ScotfTimbers and Roseburg’s efforts to find
replacement olgyrowth timber was unsuccessful and that other avaitableerfrom Oregon
state sourceand Roseburg Resources would not have yielded comparable quantities of
premium-quality veneer. Tr. 65:11-22, 158:7 to 160:11. Sawtberhad “practically zero
opportunity to find additional [oldrowth] logs” because it wasdt the only company to see a
restriction in these [olgrowth timber] sales.” Tr. 158:15-21 (Ford). That Roseburg could not
generate enough premivguality veneeto meet its sales demand in 2000 and 2801
corroborated by the testimahievidence praded byMr. Reister, Mr.Mendenhall, and
Mr. Wildey, each of whom was employed at Roseburg during the 2000-2001 time period. Tr.
466:3410 (Reister); Tr520:6-9 (Mendenhall); Tr. 702:2 to 704:17 (Wildeyhe Forest
Services’ contracting officeBrendawoodard, also confirmed that, because of the designation
of the spotted owl as a threatened species in 1996 otlest Service'sarget volume of old-
growth timber sales in the Umpqua National Forest had declined from 300 million betrd f
(MBF) to 40 MBF annually. Tr. 301:8 to 302:22 (Woodard).

Demand for premium plywood products vgsficiently highin 2000 and 200that
Mr. Ford testified thaRoseburg was regularly turning away orders for premium plywood
products from such large and valued custoraskéome Depot and Lowe’s. Tr. 155:5 to 158:6
(Ford); Tr. 466:11 to 467:1 (Reistesge alsdlr. 87:212 (Ford) (explaining that Home Depot
and Lowes typically purchased high-quality plywood products from Roseburg).
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b. Mr. Wildey’s relianceon information provided by Mr. Reister and Mr. Mendehhal

Mr. Rasmussenontended that Mr. Wildey should not h&dassumed which of
Roseburg’s plants would have been used to prabessnbersalelogs. SeeDX 444 at 7-10.
However, Mr. Wildey determined the destination of the lagjag a report generated by the very
person at Roseburg in charge of allocating logs among the company’s plari&eridenhall.

Tr. 713:1 to 715:18 (Wildey); PX 255 (Cruise Volumes from Appraisal). Mr. Mendenhall’s
assessients wereorroborated by Mr. Ford’s testimony about the general destinations of
different types of logs Tr. 90:15 to 91:19, 141:1 to 142:1%.

Mr. Rasmussen also contended that there was not sufficient evidence to deteemine t
amount and grade of veneer that would be produced from the logs. DX 444 atT2isl 3.
contention is not justified. Mr. Wildey calculated the amount of veneer that would be mtoduce
from the harvested logs using log test data compiled by Mr. Mendenhall, edtatad been
generatd by recording the veneer actually produced from logs processed in Roseburg's plant
SeeTlr. 554:3 t0559:6 (Reister) (describing how he determined the average grade of veneer
yielded from particular log grades); Tr. 781:22-23 (Wildey), PX 224 at 77 (Standade @ield
of Veneer per New Log Grade Tests); PX 238 (Standard Grade Yield petdge@rade Tests
for Douglas Fir, Hemlock, Spruce, Bull Pine, and Alder). The log test datatediitteat one
MBF of logs would yield 4.2 MBF of veneer. .15272-16 (Mendenhall); Tr. 779:16 to 781:6
(Wildey). The datandicated based on graded quality of log, what percentage of various grades
of veneer would be produced from those lo§eeTr. 529:5 to 530:11 (Mendenhall).

Mr. Mendenhall testifiedn detail at trialabout his method for determining veneer yield.

Mr. Rasmussen’s only criticism of Mr. Mendenhall’s analysis was that hefid[ltHve any

ability to verify” Mr. Mendenhall’s work directly, Tr. 1358:19; and that Mr. Wildey[tanot
testedMr. Mendenhall’s work nor has he provided supporting documentation to duplicate the
process Mr. Mendenhall used to determine what veneer grade percentages [cartied from
different grades of logs.” DX 445 at 23-24.

The analysis of veneer yield requiredking at “hundreds and hundreds of log tests.”
Tr. 646:25 to 647:7 (Wildeykee alsdlr. 554:13 to 555:5 (Reister). The dataregenerated Y
looking at actual logs going through Roseburg’s plants at the relevant time periazhgmbing
the veneeriglds of those logs. Those data were compiled for use by Roseburg during the daily
operation of the plants, to ensure that each log was sent to the optimum plant for groCEssin
derivation of the data and tle@siinguse in eveyday operations of Reburg’ssophisticated
processing plants suppiyglequatendicia of credibilityand negate Mr. Rasmussen’s critiques.

Mr. Rasmussen similarly criticized Mr. Wildey’s reliance on Mr. Reistaradysis of
what plywood products would have been produced from the high-quality A and B grade veneer,

¥cor timber harvested east of I-5, which included the Pigout, Jigsaw, and Whitebird
timber sales, higlguality logs went to Roseburg’s Riddle plant, commoditglity logs went to
Roseburg’s Green plant to produce sheathing and underlayment, and mqdaliaggdegs went
to both the Riddle and Dillard plants. Tr. 90:15 to 91:19, 141:1 to 142:13 (Ford); Tr. 519:1-12
(Mendenhall).
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claiming that Mr. Wildey “just accepted” Mr. Reister’s calculations. T85120 to 1297:8.
However, Mr. Reister provided Mr. Wildey with both his summary memorandum and
calculations of the percentage of A and bridtiees that were used in different Roseburg
plywood products. Tr. 573:13 to 574:12, 608:PReister). Mr. Wildey testified that he
assessed the reliability of Mr. Reister’s calculations and “verified” sorivlr.dReister’s
mathematics Tr. 635:19 to 636:7, 641:7-17, 646:16 to 647:25 (Wildey).

In each of these instarg;eMr. Rasmussen challenged Mr. Wildey’s reliance on the work
of Roseburg employees in creating his expert regorpreparing his analysis, however,
Mr. Wildey is entitled to rely on datand informatiorcreatedand provided by others. The
Federal Circuit has helthat“an expert need not have obtained the basis for his opinion from
personal perception.Monsanto Co. v. Davjcb16 F.3d 1009, 1015 (2008) (citingg, Data
Line Corp. v. Micro Techs., InAB13 F.2d 1196, 1200-01 (Fed. Cir. 1987yhis courtalsohas
allowed experts to testify based on data prepared by other pe&ease.gBanks v. United
States 75 Fed. Cl. 294, 304 (2007) (expert could rely on geological tests and reports conducted
by others)Weyerhauser Co. v. United State®? Fed. Cl. 80, 125-126 (1994) (timber valuation
expert could rely on information from plaintiff's personnel in making calcdtaff'd in part
and rev’d in part on other ground92 F.3d 1148 (Fed. Cir. 1996). Mr. Wildey's use of data
gathered and analyzed by other parties was eminently reasonable and die¢éswobfrom the
reliability of his findingsand conclusions.

c. Comparisorbetweerexpertreports.

Mr. Rasmussen alsmomparedhe volume of veneer Mr. Wildey claimed would have
been produced (64,029 MBF) and the volume of veneer Mr. Ness determined was actually
produced when the sales were harvested (39,391 MB&gTr. 1266:14 to 1267:3 (Rasmesy;

DX 445 at 23. However, this discrepancy is attributable to a change in usagespatteto

logs harvested. Mr. Wildey’s béitr calculations were premised on all of the logs being made

into plywood in 2000 and 2001. In 2007 and 2008, Roseburg actually sold some of the high-
grade Douglair logs on the open market and sent other logs to a new stud mill in operation at

its Dillard plant Tr.1487:7 to 1489:25 (NesSee alsalr. 161:7 to 162:5 (Ford) (describing the
opening of the Dillard stud ithin 2004). Mr. Ness estimated that if all of the logs that were sold

or sent to the stud mill had been used for veneer, almost 61,000 MBF would have been produced
from the Pigout, Jigsaw, and Whitebird timber sales. Tr. 1489:3-20 (Ness). Mr. Negsdel

this figure was not “significant[ly] differen[t]” from Mr. Wildey’s teulation of 64,029 MBF.

Tr. 1489:21-3 (Ness).

There was also a differenbetween Mr. Wildey's and Mr. Ness’ calculatsoaf the
percentage yield of particular grades of verfemn the timber sales. For example, Mr. Wildey
calculated that 17.05% of the veneer that would have been produced would be A grade veneer,
and Mr. Ness calculated that only 8.79% of the veneer actually produced was A grae vene
SeeDX 445 at 23. MrRasmussen’s analysis of thigferencecontained errorbecause he
lumpedsoundgrade and B grade veneer into the same cate@eglr. 1485:10-1486:15.

Correcting for this error narrows the difference between Mr. Wildey’s andbks’ calculation
significantly. Seel486:6-15 (Ness). In additiothe Dougladir logs sold by Roseburg during
2007 and 2008 were very high-quality logs that typically yielded high percentagegadé
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veneer.SeePX 244A (Ex. 6a at 1) (showing higjuality logs from the Jigsaw timber sale sold
in 2007 and 2008). He difference noted by Mr. Rasmussen thus has a satisfactory explanation

d. Other challenges.

Variable manufacturing costs for plywood production at Roseburg’s plants were al
addressed by expert testiny. Mr. Wildey looked at data from the Coquille plywood plant and
estimated that variable manufacturing costs for additional plywood productieasecr at a per-
unit rate of 75% of the manufacturing costs for the original volume of plywdod/33:17 to
735:12 (Wildey); PX 245 (Coquille, OR, Plywood Pl&fariableManufacturing Costs (Dec. 31,
2001). Mr. Wildey used this figure to calculate the additional manufacturing casts fo
processing timber from the Pigout, Jigsaw, and Whitebird sales in 2000 and 2001.

Mr. Rasmussen claimed the supporting analysis for the 75% figure was “viriaakxistent.”

Tr. 1267:4-8 (Rasmussen). Mr. Wildey arrived at his figure using data from thdl€ptant,
even though none of the logs from the Pigout, Jigead ,Whitebird sales were processed there,
because he had calculated the variable manufacturing costs for Coquille atptievesand

thus had a basis for comparison. Tr. 738:18-23 (Wildey). The use of Coquille to determine
variable manufacturing cosigs not ideal. However, Mr. Wildey’s analysigiodse costs at the
Coquille plant was, on balance, a reasoaaltans oéstimaing the variable manufacturing
costs for plywood production in the other plants.

4. Lost pofits.

Damages are proved with sufficient certainty “if the evidence adduced enabtesith
to make a fair and reasonable approximation of the damageld.he court] may act upon
probable and inferential as well as direct and positive prdaicke v. Urtied States283 F.2d
521, 524 (Ct. CI. 1960) (cited BEnergy Capital 302 F.3dat 1329). Damages need not be
proven with absolute certainty; “[t]he risk of uncertainty must fall on the defendersen
conduct caused the damageEriergy Capital 302 F.3d at 1327 (quotingid-America
Tablewares, Inc. v. Mogi Trading Gd.00 F.3d 1353, 1366 (7th Cir. 1996)).

The court finds that Scott has presented ample evidence to establish its and Reoseburg’
actual losses with sufficient certainty. Mr. Rasmusseitisism of Mr. Wildey's expert report
does not significantly undermine its conclusions. Mr. Wildey's beliefs thatghaw, Pigout,
and Whitebird sales would have been harvested in 2000 and 2001, that similar-quality old-
growthtimber was not availableom other sources, and that high demand existed for premium
plywood products are supported by testimony the validity of which has not been refutgd in a
way. In his analysisMr. Wildey reasonably redid on voluminous amounts of information
generatedy Mr. Reister and Mr. Mendenhall for Roseburg’s business purposes independent of
the litigation. The discrepancies between veneer yield in Mr. Wildey's and Mr. Ness’ sepert
explained by the sale of Dougltuslogs in 2007 and 2008 and the openinghef Dillardstud
mill in 2004. And finally, Mr. Wildey’s estimation of variable manufacturing costs, wa
balance, a reasonable approximati@ee Precision Pin&96 F.3d at 8334.

In total, Mr. Wildey concluded that Scott lost $28,742 in log sales and $129,599 in costs
of purchasing logs suitable for core material. Roseburg lost $6,878,8& market
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opportunities. In total, Scott and Roseburg’s anticipated profits on the timbems20&9iand
2001 were $7,037,316.

Properly discounted, Scott earned a profit of $62,638 from the sale ofjtsédjty logs in
2007 and 2008, and Roseburg earned a profit of $107,578 on premium siding in the same period.
Tr. 1509:9 to 1512:10, 1514:1 to 1516N\B=ss). Subtracting thesamountsrom Scott’sand
Roseburg’s anticipated profits in 2000 and 2001, the court determines that Scott’s actual
damages were $95,703 and Roseburg’s actual damages were $6,771,397, for a total of
$6,867,100.

B. Claim-PreparatiorCosts

Scott argues that it is entitled to clapreparation costs pursuant to Clause CT6.01 or,
alternatively, as general breach damagdests post-trial brief, the government raises no
objection to the inclusion of these costs in Scott's damageslicAble precedent,dwever,
providesclaim-preparation costs are not generally recoverable by a plaiSti, e.g Singer
Co. v. United State$68 F.2d 695, 721 (Ct. CIl. 1977) (“[C]laim[-]preparation costs . . . are not
allowable [because] they bear no relation to contract performanGelf)Contracting, Inc. v.
United States23 ClI. Ct. 525, 532 (1991) (Claipreparation costs “are related to contract
performance only if they benefit contract production or contract administrateded¢o
ongoing productive work.”). Scott’s request for claim-preparation costs efdneidenied.

C. Interest

The Contract Disputes Act provides that “[ijnterest on amounts found due contractors on
claims shall be paid to the contractor from the date the contracfiogratceives the claim
pursuant to [41 U.S.C. 8§ 605(a)] of this title from the contractor until payment thedbf.”
U.S.C. 8§ 611. Section 605(a) states that “[a]ll claims by a contractor adeiggivernment
relating to a contract shall be in wrigmand shall be submitted to the contracting officer for a
decision.” 41 U.S.C. § 605(a). Scotibers claims regarding the Pigout, Jigsaw, and
Whitebirdtractswere received by the Forest Service on November 10, 28€d1X 11 at 1
(acknowledging resipt of Scott’'s Jigsaw claim on November 10, 2004); JX 12 at 1
(acknowledging same faWhitebird); JX 13 at 1 (acknowledging same for Pigout). The court
finds that Scotfimberis entitled to interest on its claim from that daBee, e.gPinckney v.
United States88 Fed. CI. 490, 516 (200ACE Constructors 70 Fed. Clat 295.

CONCLUSION

For the reasons stated, Scott Timber is awarded $6,86asldd#mages for the Forest
Service’s breaches of the timksale contracts for the Pigout, Jigsaw, and Whitebird tracts in the
Umpqua National Forest in Oregon. Interest on this amount is awarded pursaadtaothe
rate specified in41 U.S.C. § 611 from November 10, 2004 until payment is méde.clerk
shall enter judgment in accord with this disposition.
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No costs.

It is so ORDERED.

s/ Charles F. Lettow

Charles F. Lettow
Judge
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