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A. Bondurant Eley Department of Justice, Washington, D.C., with whom

was Acting Assistant Attorney General Michael F. HertZor Defendant.
Jeanne E. DavidsonDirector, andBryant G. SneeDeputy Director.

OPINION & ORDER

Futey, Judge

This bid-protest matter is beforeetiCourt on the parties’ cross-motions
for judgment on the administrative recordso before the Court is Plaintiff's
Motion To Enforce The Coud’ Order, Dated March 17, 2068. Plaintiff,

Y In order to avoid confisn regarding the two admstrative records and two
hearings referenced in this Opinion, the Court shall include the case number in
each reference to an administrative rd¢coand the date when referring to
statements made at a hearing.
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Savantage Financial Servigcgwotests the terms of Repartment of Homeland
Security (“DHS”) Request for Propals (“RFP” or “New TASC RFP”)
HSHQDC-09-R-00001, Transformation andsg&ms Consolidation (“TASC”), on
the basis that it violates law d@rthe Court’s previous Order iBavantage Fin.
Servs. v. United State81 Fed. Cl. 300, 311 (2008gavantage ). Plaintiff
requests that this Court issue a pament injunction prohibiting DHS from
proceeding with the New TASC RFP untilcomplies with applicable statutory
and regulatory regulations, and this Court's Order of March 17, 2008.its
Motion to Enforce, plaintiff contends dh defendant has violated the Court’s
Order and requests that the Court impsapctions against tendant, including
the appointment of a special mastertersee defendant’s compliance with the
Court’s Order, a revised injunction order, and an order directing defendant to
cease the efforts plaintiff contendehate the Court’s Order of March 17, 2008.

Plaintiff specifically asserts thateaiNew TASC RFP is unduly restrictive
of competition, and that it consequentiplates the Competition in Contracting
Act (“CICA”), the Federal AcquisitionRegulation (“FAR”), and this Court’'s
Order in plaintiff's prior bid-protesbecause the New TASC RFP is not being
conducted in accordance with laBeeSavantage |81 Fed. Cl. at 311. Plaintiff
also alleges that defendant’s failure to clarify the access instructions in the
“Reference Library” clause by means ari amendment to the New TASC RFP
was arbitrary, capricious, and contrary tw.laln its Motion to Enforce, plaintiff
argues that DHS has continued to persand implement its original TASC
initiative (*Old TASC RFQ”) to migate all DHS components to the Oracle
financial management system used by the Transportation Security Administration
(“TSA”). Plaintiff claims that defendd has continued to implement the Old
TASC RFQ in three ways: (1) by ddeping and implementing an automated
interface between th&lectronic Data Systems (“EX)) FedTraveler e-travel
solution and the TSA Oracle system; (2) by purchasing or maintaining Oracle
licenses for the TASC program; arfd) by tasking PriceWaterhouseCoopers
(“PWC”) with work that prepares th€oast Guard for the migration from its
currently-used Oracle system to the TSA Oracle system.

Defendant, on the other hand, argtiest it has fully complied with the
previous Order of the Court and thathés formulated the New TASC RFP to
obtain an integrated financial management, asset management, and acquisition
management system solution based upon full and open competition and in
accordance with the law.

2 Plaintiff originally requested a temporary restraining order and preliminary
injunction as well; however, the parties agreed during a telephonic conference
held on February 23, 2009, that, in ligitthe Court’s commitment to a prompt
resolution of this matter, such actions were unnecessaegCourt’'s Order of

Feb. 23, 2009, 1 1.



1. Background

This protest of the New TASC RFPIlfaws a previous protest of the Old
TASC RFQ brought by plaintiff, Savantagin January of 2008. In that action,
plaintiff protested what itontended was an impropedegource procurement by
DHS for financial systems applicationftseare. Specificdy, DHS had proposed
to consolidate its financial systems application software by “migrating” twenty-
two DHS components from five differesbftware solutions to a shared Oracle
software baseline. Following briefingié oral argument, the Court held that
DHS’s selection of Oracle as the gration candidate via a brand name
justification was an improper sole source procurement in violation of the CICA.
On March 17, 2008, the Court enjoined defendant from proceeding with the
solicitation, “or withany related solicitéon until DHS conducts a competitive
procurement in accordance with the law select a software baselinBavantage
|, 81 Fed. Cl. at 311.

On November 24, 2008, plaintiff fiePlaintiff's Motion To Enforce The
Court’s Order, Dated March 17, 2008, whigh presently before the Court.
Plaintiffs motion followed DHS’s pubtiation of a pre-dmitation notice on
September 16, 2008, informing interestedipa that DHS “is seeking a business
partner to provide 1) an enterprise kgadion that integrates end-to-end business
processes in support of financial,gacsition and asset management and 2)
integration services and program mamaget support.” Compl. at 5, § 18. DHS
subsequently issued a draft oethNew TASC RFP on October 27, 2008, and
solicited comments from interested pastieOn January 9, 2009, DHS issued the
New TASC RFP for provision of “an irmgeated financial management, asset
management and acquisition management system solution and perform[ance of]
TASC support services” The solicitation is beingonducted as an “advisory
multi-step process,” pursuant to FAR 15.202, which means the solicitation is
conducted in two phases. In the first phase, DHS will advise prospective offerors
that submit information in response tlte RFP regarding their potential to be
viable competitors. Phase | proposakre due on Februa24, 2009. A second
phase of the solicitation will take place at a later time; all parties who participated
in the first phase may participate in tecond, regardless tfe advice provided
by DHS. Originally, during Phase Il, offerors within the competitive range were
to participate in due diligence, whiovould have included group meetings and
opportunities for one-on-one meetings, aftéhich offerors could have revised
their final proposals. The due diligence provision, however, was removed from
the New TASC RFP by amendment brarch 31, 2009. DHS will award the
contract at the conclusion of Phasé L.

 Admin. R., 09-113C, at 000827, { B.1.

* During oral argument held on April 7, 2009, defendant indicated that Phase II
shall not commence until after the Court renders an Opinion in this m&er.
Tr. (Apr. 7, 2009) at 10:2-7, 77:1-11.
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Plaintiff filed this newbid-protest action in th&nited States Court of
Federal Claims on February 23, 2009, #adrirst Amended Complaint on March
18, 2009. Also before the Court in thel4protest action ardefendant’s Motion
For Judgment On The Administrativeeébrd And Response To Plaintiff's
Motion For Preliminary And Permanent Injunctive Relief; Plaintiffs Cross-
Motion For Judgment On The Administrative Record And Supporting
Memorandum Of Points And Authoritieand Defendant’'s ReplTo Plaintiff’s
Response To Defendant’s Cross-Motion For Judgment On The Administrative
Record. Before the Court in the cemipt matter are: Plaintiff's Motion To
Enforce The Court’s Order, Dated March 17, 2008; Defendant’'s Response To
Plaintiff's Motion To Enforce TheCourt's Order, Dated March 17, 2008;
Plaintiff's Reply To Defendant’'s Response To Plaintiff's Motion To Enforce The
Court’s Order, Dated Mahc17, 2008; Defendant’s S&keply In Support Of Its
Response To Plaintiff's Motion To Enfie The Court's Qter Of March 17,
2008; and Plaintiffs Response To Deflant's Sur-Replyin Support Of Its
Response To Plaintiff's Motion To Enfie The Court's Qter Of March 17,
2008. The Court held oral argument oe tfiotion to Enforce and the parties’
cross-motions for judgment on thenaidistrative record on April 7, 2009.

2. Discussion

“[A] Motion for Judgment on the Administrative Record, pursuant to
RCFC 52.1, is similar but not identickd a Motion for Summary Judgment,
pursuant to RCFC 56.Info. Scis. Corp. v. United State§3 Fed. Cl. 70, 97-98
(2006)(citing Bannum, Inc. v. United States404 F.3d 1346, 1355 (Fed. Cir.
2005)). Summary judgment is appropriatben there are no genuine issues of
material fact and the moving party is detil to judgment as a matter of laBee
RCFC 56(c);Anderson v. Liberty Lobby, In¢.477 U.S. 242, 247 (1986)ay V.
Sec'y, DHHS 998 F.2d 979, 982 (Fed. Cir. 1993)n contrast, the court must
weigh the evidence when considering a Motion for Judgment on the
Administrative Record under RCFC 52.5eeBannum, 404 F.3d at 1355-56.
RCFC 52.1 is “designed to provide foratron a paper record, allowing fact-
finding by the trial court.”ld. at 1356.

This court reviews bid-protest t@ans under the standards of the
Administrative Procedure Act (“APA”").See28 U.S.C. § 1491(b)(1)-(4) (2009).
The Court of Federal Claims has expkd that “[alJgency procurement actions
should be set aside when they are ‘aalytr capricious, an abeof discretion, or
otherwise not in accordance with lawgtr ‘without observance of procedure
required by law.” KSD, Inc. v. United States’2 Fed. Cl. 236, 250 (2006)(citing
5U.S.C. 8§ 706(2)(A (2)(D) (2000);Bannum, 404 F.3d at 1351). In determining
whether defendant has acted arbitrarityl @apriciously, the court must consider
four factors: whether (1) there wasibgective bad faith on the part of the
procuring officials deprivinghe protestor of fair and honest consideration of its
proposal; (2) there was a reasble basis for the procuog officer’s decision; (3)



the procuring officials abused their distton; and (4) the procuring official
violated pertinent states or regulationsSeeCincom Sys., Inc. v. United States
37 Fed. CI. 663, 671 (1997)(citir¢eco Indus., Inc. v. United Stateg92 F.2d
1200, 1203-04 (Ct. CI. 1974)).

Significant to the court’'s consideration of these factors is the strong
presumption that government officialst aorrectly, honestly, and in good faith
when considering bids, and the well-settletion that courtshould respect acts
of procuring officials when they exase their discretionary functiongzinley v.
United States31 Fed. Cl. 704, 706 (1994)(indicaithat disagreement does not
equal bad faith)CACI Field Servs., Inc. v. United State43 CI. Ct. 718, 729-
730 (1987);Compubahn, Inc. v. United State83 Fed. Cl. 677, 683 (1995);
Radva Corp. v. United State$7 CI. Ct. 812, 818 (198%{owell Constr., Inc. v.
United States 12 Cl. Ct. 450, 452 (1987). Thmurt should not substitute its
judgment for that of a procuring agengydashould intervene onlwhen it is clear
that the agency’s determinatiowgre irrational or unreasonabl®aird Corp. v.
United Statesl1 Cl. Ct. 662, 664 (19833eeCincom Sys.37 Fed. Cl. at 672.

The court also has the “power tonmh by fine or inprisonment, at its
discretion, such contempt of its authordty . . . disobedience or resistance to its
lawful writ, process, order, rule, dee, or command.” 28 U.S.C. § 2521(b)(3)
(2009). Despite possessing the authority to hold litigants accountable for failing
to adhere to instructiorthe court does not exercise its enforcement authority
lightly. SeeFiltration Dev. Co., LLC v. United State63 Fed. CI. 418, 421
(2004)(citingMorris v. United States37 Fed. Cl. 207, 214 (1997)). The Federal
Circuit has imposed a demanding burdeh proof on the moving party.
Preemption Devices, Inc. v. Minn. Mining & Mfg. Cp.803 F.2d 1170, 1172
(Fed. Cir. 1986)(explaining #t civil contempt “isrecognized as a severe
remedy”). A party alleging a violation af court order must substantiate its
allegations through clear and convincing evidenée. (citing KSM Fastening
Sys., Inc. v. H.A. Jones Co., Inc776 F.2d 1522, 1524 (Fed. Cir. 1985)). An
implicit corollary to the elevated standaonfl proof imposed in a civil contempt
proceeding is the proposition that a party wik be held in contempt if “there is
a fair ground of doubt as to the wrongfess of [the party’s] conduct . . . MAC
Corp. of Am. v. Williams Patat Crusher & Pulverizer Cq.767 F.2d 882, 885
(Fed. Cir. 1985)(quotingcal. Artificial Stone Paving Co. v. Molitqr113 U.S.
609, 618 (1885)).

With this in mind, the moving partrelinquishes its burden by showing,
through clear and convincing evidence, thét) the offending party violated an
order of the Court; (2) theiolation was more thamle minimisor technical
noncompliance; and (3) the conductswaot the product of a good faith or
reasonable interpretation of the ordeNavajo Nation v. United Stategl6 Fed.
Cl. 353, 358 (2000)(internal citation omittedge alsdriltration Dev., 63 Fed.
Cl. at 421.



a. Alleged violations of the CICA and the FAR
i. Undue Restriction on Competition

Plaintiff alleges that the requirememf an integrated solution that
combines asset, acquisition, and financial management systems in the New TASC
RFP unduly restricts full and open competitibecause it effectively eliminates
all solutions except for Oracle. More egjffically, plaintiff claims that this
requirement exceeds defendant’'s minimum needs in violation of the FAR, and
contends that the task of integratindirrancial management system with asset
and acquisition systems could be reserfegderformance of the contract after a
financial management system is std&l. Defendant aunters plaintiff's
allegation, arguing that thesteiction is reasonably necesgao satisfy its needs,
and that the contracting officer’'s deterilon to proceed with this requirement
is owed deference.

Relevantly, FAR 6.101(b) requireghat contracting officers use
competitive procedures “that are best suti@dhe circumstances of the contract
action and consistent with the need ftdfill the Government’'s requirements
efficiently.” 48 C.F.R. §.101(b) (2009). Restrictive @visions are permissible,
but only “to the extent necessary totisig the needs of the agency or as
authorized by law.”Id. § 11.002(a)(1)(ii) (2009). Moower, “[tlhe determination
of an agency’s minimum needs ‘is a mattathin the broad discretion of agency
officials . . . and is not for this court to second gues&HE Consulting, Inc. v.
United States 74 Fed. CIl. 742, 747 (2006)(quotiNgit Assocs., Inc. v. United
States 62 Fed. CI. 657, 662 (2004)). Noneths|eghere there iso rational basis
for an agency’s decision, or there wasiaation of an aplficable regulation or
procedure, the court may find such d&mn to be arbitrary and capricioukd. at
746 (citinglmpresa Construzioni Geom. Domenico Garufi v. United Stat238
F.3d 1324, 1333 (Fed. Cir. 2001)). Accoglin the protestor must demonstrate
that there was no rational ba$or the agency’s decisiond. at 746.

Plaintiff has not clearly establishatlat defendant’s requirement of an
integrated asset, acqtiisn, and financial manageent systems solution is
lacking a rational basis. Defendantsexds that an integrated solution is
“necessary to standardize, integraemd decentralize systems across DHS
component agencies.” Def.’s Mot. forah the Admin. R. at 17In support of its
assertion of necessity, deftant points to its preous struggles to implement
such a solution, and to thact that both the faileéeMerge? project and the Old
TASC RFQ sought to implement a fully igrated solution as well. According to
Soraya Correa, Director, Office of Ptwement Operations, “[tlhe only ‘change’
that has occurred between the three solicitations iaghsoachto acquiring and
implementing the fully integrated finaiat, acquisition, and asset management
system.” Admin. R., 09-113C, at 002909. f@wlant also directs the Court to its
market research, which demonstrates #tafuisition of integra&td systems is not
uncommon for federal departments and agencies. Def.’s Mot. for J. on the



Admin. R. at 21 (citig Admin. R., 09-113C, at 002383-84, 002391-96). On the
basis of its own experiences and thosf other agencies, defendant has
determined that its minimum needs will best be satisfied by acquisition of a
currently operational, integrated system.

Plaintiff attempts to poke holes @efendant’'s decision-making rationale,
asserting that the market reseamdnducted by defendant did not reveal a
common approach to acquisition already integrated solutions.Pl.’s Cross-

Mot. for J. on the Admin. R. at 5-7. Ri&if points to the fact that in both the
eMerge? project and the Old TASC RF&s well as in three of the agency
examples identified by defendant, an integrated system was the end result;
plaintiff consequently argudbat acquisition oan already integrated system does
not constitute a “best practice.” Tr. A 7, 2009) at 57:23-25; 58:1-4. More
tellingly, however, plaintiff seeks talarify its precise allegation: that the
requirement improperly limits “theolutionthat can be proposedther than the
integratorsthat can propose a compliant solution.” Pl.’s Cross-Mot. for J. on the
Admin. R. at 12 n.5. At oral argumentapitiff also spent much time addressing
comments made by other offerors in response to the Request for Information
(“RFI") stating that they considered the New TASC RFP to be a restrictive
solicitation. Tr. (Apr. 7, 2009t 47:12-25. Plaintiff adits, however, that [***]
proposals were submitted during Phasgf the New TASC RFP, but argues -
without support - that this does not iodie that full and open competition has
been achieveger se Id. at 13.

Nevertheless, plaintiff's arguments dot divest defendant’s decision of
its rational basis. As defendant progerécognized at oral argument, we learn
just as much from our own and othefalures as we do from our successes; the
Court would add that, at times, we learn even more from our failures. Defendant
here is facing a fifty-two million-dollar failure at integration, the sole benefits of
which are the lessons learned through #gierience. In much the same way,
defendant has been able to benefit from the knowledge gained through the
successes and failures of other agenckEgen so, “CICA imposes no obligation
to supply a historical record of failurés order to substantiate a risk. [The
agency] has a responsibility to assess risks and avoid them before they become a
historical fact.” CHE Consulting, Inc. v. United Statesb52 F.3d 1351, 1355
(Fed. Cir. 2008).

> Plaintiff addresses four solicitations in its briefs: a Department of Agriculture
solicitation for a financial management system that is “integrat[ed] with existing
and emerging eGovernment initiatives such as eGovernment Travel Services;” a
Department of Labor (“DOL”) solicitation for an integrated solution which
properly limited competition to providers offering Oracle Federal Financials; an
Environmental Protection Agency sotaiion for an “integrated solution
composed of a COTS product oritsu of products;” and a Federal
Communications Commission solution rfo*an integrated core financial
management system.” Admin. R., 09-113C, at 002508, 003445, 005258, 005507.
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Moreover, there are several integratmutions available in the market
place, as demonstrated by the [**¥fferors who submitted proposals during
Phase | of the New TASC RFP. Defendargued at oral arguoent that the rules
of competition do not require that the gov@ent purchase water and sand if it
needs a concrete block; if a concretechlis available in the market, taxpayers
need not be forced to pay for its recoastion. In this casdhe “concrete block”

— a fully integrated system — is availakih the market. Furthermore, despite
plaintiff's reliance on comments made byher potential offerors to the RFI,
competitors do not dictate an agency’s minimum needs, the agency does. The
Court finds it logical that defendant wdulvant to ensure its success by seeking a
fully integrated system, both on the basis of its own experiences and those of
other agencies and departments. Natyrallaintiff would prefer that defendant
conduct the solicitation in a manner mdexorable to plaintiff, that does not
mean, however, that the salation is improper as it stals. Because plaintiff has

not met its burden of demonstrating tllaé requirement of a fully integrated,
currently operational system lacks a rational basis, the Court defers to the
agency’s discretion in determining its oweeds, and findthat the new TASC

RFP is not unduly restrictive.

ii. The “Due Diligence” Clausa the New TASC RFP

Plaintiff originally alleged that the “Due Diligence” clause at section L.4.6
of the New TASC RFP violated FA 15.306(d)(1) and 15.306(e)(1) because it
contemplated discussions without the jggation of the contracting officer and
because actions under the clause wouig hrasulted in the unequal treatment of
offerors. Defendant argued against pli#i's allegations, claiming they were
without support. Nevertheless, the Godoes not reach this issue because the
Due Diligence clause was removed from the New TASC RFP by amendment on
March 31, 2009.SeeDef.’s Reply to Pl.’s Resp. to Def.’s Cross-Mot. for J. on the
Admin. R. at 16.

iii. The Service Contract Act of 1965 and FAR 22.1006

Plaintiff alleges that the New TASCHR violates the Service Contract Act
of 1965 (“SCA”) and FAR 22.1006 by failinp incorporate the required and
applicable clauses at FAR 52.222-4hd 52.222-43. Conversely, defendant
argues that the New TASC RFP is nobject to the SCA because the principal
purpose of the procurementtsacquire a sophisated, integratedystem, not to
furnish services.

The SCA requires that every procuremencontract valued in excess of
$2,500.00, entered into with éhUnited States for the principal purpose of
furnishing services through the use of service employees, contain provisions
specifying the wages to be paid and the fringe benefits to be furnished to various
classes of service employees. 41 U.8G51(a)(1)-(2) (2009). Where the SCA



applies to a procurement, FAR 22.10006tHar provides that the contracting
officer must insert two specifiprovisions intothe solicitation. See48 C.F.R. §
22.1006. Whether the SCA applies to atipalar contract or solicitation is
initially determined by the contranty agency; however, “[i]f there is any
guestion or doubt as to the applicatiorthed SCA to a particular procurement, the
agency is required to obtain DOL’s viewdNe. Military Sales, Inc, 2002 Comp.
Gen. Proc. Dec. P195, at *5 (Nov. 20, 2002)(citing FAR § 22.1008#7griko,
Inc., 96-1 Comp. Gen. Proc. Dec. P176, at *5 (Mar. 18, 1996)(diynwalectron
Corp, 65 Comp. Gen. 290 (1986)). Nonetlssle“[w]here a procuring agency
does not believe that a proposed contrastiifect to the SCA, there is no duty to
notify DOL or include the SCA pwisions in thesolicitation.” Id. at *7 n.1
(citing Tenavision, Inc, 88-2 Comp. Gen. Proc. Dec. P114 at *2 (Aug. 8, 1988)).
The court will refrain from reviewing a DOL determination as to whether the
SCA applies to a particular contradhe court may nevertheless review the
reasonableness of the contracting agendg@sion as to “whether DOL’s views
should have been solicitedld.

Here, defendant reasonably determined that the SCA did not apply to the
New TASC RFP; its failure to incorporatee required provisionsf the FAR into
the solicitation consequently violategither the SCA, nor FAR 22.10006. The
New TASC RFP describes defendant’s né&da “proven, integrated financial,
asset and acquisition management eystsolution with the accompanying
program management, change managermedtintegration services to implement
and sustain the proposed solution®dmin. R., 09-113C, at 000815. At first
glance, as well as after a more detailaduiry, it appeas that the primary
purpose of the contract is to provide emegrated system solution, with the
secondary purpose of acquiring servicesmplement and sustain that solution.
Defendant confirms that the principplurpose of the New TASC RFP is “to
acquire a sophisticated, integrated systeamd that the services necessary to
implement that system are merely incidgrib the performance of the contract.
Def.’s Mot. for J. on the Admin. R. at 3#laintiff asserts nothing that contradicts
this notion. Additionally, defendant infmed the Court at oral argument that
DOL has confirmed defendant’s conclusithat the SCA does not apply to the
New TASC RFP. Tr. (Apr7, 2009) at 36:5-7. For all #ese reasons, the Court
finds nothing unreasonable about deferidadecision not to include the SCA
clauses, and therefore finds nolation of the SCA or FAR 22.10006.

b. Alleged Arbitrary and Capricious Action Concerning the
“Reference Library” Clause

Plaintiff amended its Compldainon March 18, 2009, to include an
allegation that defendant’s failure to clarify its interpretation of the access
instructions in the “Reference Library’atlse by means of an amendment to the
New TASC RFP was arbitrary, capriciouadacontrary to law because it violated
FAR 15.206. Plaintiff contends thgt**] “Reference Library” clause,
demonstrate prejudicial treatment of plef because defendant allegedly failed



to [***]. In the alternative, plaintiff aserts that the language in the clause was
ambiguous, and failure to address thatbmuity was arbitray, capricious, an
abuse of discretion, and otherwise contraoylaw. Defendat asserts, on the
other hand, that there has been no cditiyve injury to plaintiff. Tr. (Apr. 7,
2009) at 25:8-11; 19-20.

The “Reference Library” clause the New TASC RFP provides:

A reference library is available to all prospective offerors that
provides select documents that areferenced in the RFP. . ..
Offerors must log in after clking the link and request access to
the documents. The Contractingfioér will manage the explicit
access requests. Due to the Sensitive But Unclassified (SBU)
nature of the material presented in the Reference Library, the
government requires that any caang or subcontractor personnel
that have access to this information prior to or after due diligence
for proposal preparation musign the NDA at Attachment J-7
prior to such access. Signed NDAs should be maintained with the
prime contractor and be available upon the request of the
contracting officer.

A DHS Form 11000-6 Non-Disclosurggreement form . . . must
be completed by an offeror’'s representative and submitted to the
Contracting Officer before acseis granted to the documents.

Admin. R., 08-21C, at DISC002586, { L.4.5Plaintiff alleges that it had
registered certain employees, all of whamre granted access by the contracting
officer. Compl. at 9, § 31. Based oraipliff's understanding of the clause,
however, plaintiff [***] completed signedNDAs, which were kept by plaintiff.

Id. [***] NDA was among those kept by plaintiff. ld. Following [***]
execution of a declaration in which he addressed specific documents in the
Reference Library, the conttamy officer [***] and informed plaintiff that [***].

Id. at 9-10, 1 32. One day latéihe contracting officer [***]. Id. at 10, § 34.
Plaintiff contends that [***] companies &h were granted access to the Reference
Library interpreted thelause similarly, [***].

FAR 15.206 provides: “[w]hen, either begoor after receipt of proposals,
the Government changes its requirementerms and conditions, the contracting
officer shall amend the solicitation.” 48 C.F.R. § 15.206(a). The subsequent
sections of the same provision provig®cedural guidance on how to amend the
solicitation. Seeld. § 15.206(b)-(g). Plaiiif contends that dendant’s failure to
amend the New TASC RFP constitutesialation of this provision; however,
plaintiff has not pointed out a changetlie requirements or terms and conditions
of the RFP. Plaintiff's argument amosarb mere differences in understanding
between it and defendant. This Court stated in its Order, dated March 18, 2009,
that it would impede competition to patnsome, but not all, potential offerors
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access to the reference library. Nevertbgl¢hat is not what has happened here.
Plaintiff has had access to the Reference Library at all pertinent times, and no
actual harm has been incudre Moreover, defendantdrcated at oral argument

that [***]. Tr. (Apr. 7, 2009) at 24t9-21. As such, the Court finds nothing
arbitrary and capricious about defendanfailure to amend the “Reference
Library” clause in the N@ RFP, either for failure to comply with FAR 15.205, or

for failure to address plaintiff’ perceived ambiguities.

c. Alleged Violations of th€ourt’s Order of March 17, 2008

Plaintiff claims in its bid-protest &t the New TASC RF violates both the
letter and intent of the Court’'s preus Order because its restrictive nature
ensures that defendant will acge exactly what it attempted to acquire with the
Old TASC RFQ: the Oracle financial managgnt system. Defendant asserts that
plaintiff's claim requires a showing that the requirements of the New TASC RFP
were established in bad faith, and contetidd plaintiff has not satisfied such a
showing.

The Court does not reache issue of bad faitbecause it has already
established that defendant is conthg the New TASC RFP properly and in
accordance with the law. Plaintiff's ceatrargument seems to be that if the
Oracle financial management system is ultimately selected for the TASC
program, the Court’s Order of March 17, 2088necessarily violated. In fact,
plaintiff asserts that defendant “decidedveral years ago that it wanted the
Oracle financial management system tatte single system used throughout the
agency, and [it] has not dexed from that myopic goalotwithstanding the
Court’s Injunction Order’ Def.’s Cross-Mot. forJ. on the Admin. R. at 20
(emphasis added). The Court’s Order, however, did not enjoin defendant from
selecting the Oracle financial managemeystem, nor did it mandate that
defendant select a stand-alone financiahaggement software system, as plaintiff
contended at oral argument; it merelyjogmed defendant from proceeding with
that specific illegal sole-source procurement of Oracle software. Tr. (Apr. 7,
2009) at 42:3-7Savantage |81 Fed. CI. at 311. At this juncture, the Court finds
no violation of law with regard to the New TASC RFP; the New TASC RFP is
consequently not in violation dfie Court’s Order of March 17, 2008.

In its Motion to Enforce, plaintiffurther alleges that DHS continued to
pursue and implement its original TASC initiative to migrate all DHS components
to the TSA Oracle system since March 2008, in violation of the Court’s Order
enjoining such action, and therefore slibbble subject to sanctions. Plaintiff
contends defendant proceeded with@ieé TASC RFQ through three contractual
vehicles: (1) by developing and implemagtian automated interface between the
FedTraveler e-travel solution and theAISracle financial management system;
(2) by purchasing Oracle licenses for &SC program; and (3) by tasking PWC
with work that prepares the Coast Gumdthe migration from its currently-used,
customized Oracle system to the TSA Oracle system.
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Defendant, on the other hand, contettgs it has fully and in good faith
complied with the Court'©rder of March 17, 2008, arall other orders entered
by the Court in thigdlitigation. Def.’s Resp. to P§ Mot. to Enforce at 1.
Defendant argues that it cancdll&olicitation No. HSHQDC-08-0018 (Old
TASC RFQ), that there have been néicsiations related to the Old TASC RFQ,
and that defendant formulated theew TASC RFP based upon full and open
competition. With regard to plaintiff's specific allegations, defendant asserts that
FedTraveler is being implementedeagy-wide on a component-by-component
basis, that there havedn no purchases of Oracle licenses for the TASC program,
and that there is no planned migratiohthe Coast Guard to the TSA Oracle
system.Id. at 9-10.

i. FedTraveler

Plaintiff alleges that defendant’s continued implementation of the EDS
FedTraveler interface contravenes theeletaind intent of this Court's Order
because defendant’s actions encompasks contemplated by the Old TASC
RFQ, from which defendant is enjoinédm proceeding. Pl.’s Mot. to Enforce
the Court’s Order, dated March 17, 20087a8. More specifially, plaintiff
contends that defendant has taskeDS to develop and implement fully-
automated, real-time interfaces betweEadTraveler and the TASC Oracle
Baseline and TASC SAP Baseline finahaizanagement systems, whereas EDS
will merely replicate the current infaces for other DHS components in a
“temporary,” non-standard interface with FedTravéleiPl.’s Reply to Def.’'s
Resp. to PI's Mot. to Enforce at 6-7. Plaintiff maintains that this constitutes
preferential treatment of the TSA Oracdystem, and is “clear and convincing
evidence” that DHS has proceeded whle development and implementation of
the FedTraveler interface to the TSA Oracle Baseline system, which was a
significant task irthe Old TASC RFQ’ Id. at 9.

Defendant, on the other hand, argues th#t regard to the FedTraveler
solution, defendant has complied withstifCourt’s Order by returning to the
status qudhat existed prior to the TAS$blicitation, which was the development
of different interfaces between FedTravedad each of the five different, existing

® The non-standard interface, accordingptaintiff, will not include “split-pay”
functionality and dter enhancements.

’ Plaintiff originally alleged in its Motin to Enforce that dendant is paying for

the development of an agency-widdamated interface between the TSA Oracle
financial management system and EDFdTraveler solution. Pl.’s Mot. to
Enforce at 7. Upon review of DHS docents, however, plaintiff agreed that
DHS has not been implementing an agewaye interface, but rather has been
implementing the FedTraveler interface with the financial management systems
used by the DHS components.
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financial management systems appliatisoftware that service different DHS
components. Def.’s Resp. to Pl.’s Mab. Enforce at 15-16. Defendant also
points to the fact that such interfaces hbaeen “key to the implementation of the
FedTraveler program from its 2004 incepti’ and asserts th&edTraveler and
the E-Gov Travel initiativéhave never involved[] the &stion of any financial
management systems application software for DH$d. at 13. Moreover,
defendant contends that plaintiff's colapt of preferential treatment does not
establish a violation of this Court’s Orgjend that many of Savantage’s factual
assertions and characterizationstef FedTraveler interfaces are false.

The Court agrees with defendant that the agency-wide implementation of
FedTraveler on a component-by-componbasis does not violate the Court’s
Order of March 17, 2008. Plaintiff's caarttion that the implementation of the
FedTraveler interface to thESA Oracle system demonstrates that defendant has
proceeded with tasks of the Old TASC REQwithout merit. Plaintiff cites to
three statements in theTASC RFQ’s “Description/Sgification/Statement of
Objectives” (“SOQ”), which address thE-Gov Travel Service Interface Build”:
first, section C.1 stated that “[m]ajorstgms integration initteves such as E-Gov
Travel Service and Grants Managemeeédh only be perfoned for the Shared
Baselines rather than the disparate Compbfieancial systems.” Pl.’s Mot. to
Enforce at 8. Second, section 4.3.2 & 800 required the successful contractor
to “generate a detailed design documentiritegration of te DHS E-Gov Travel
Service (FedTraveler.com) withe TASC Oracle Baseline.ld. Finally, section
4.5 of the SOO stated “[tlhe SolutioAschitect shall intgrate the DHS E-Gov
Travel Service (FedTraveler.com) system with the Shared Baselohe.”

The record reveals that defendant has not proceeded with any of these
tasks, but rather has returned to sketus quaas it existed prior to the Old TASC
RFQ. Prior to the TASC solicitatiorEDS had been tasked to develop and
implement different FedTraveler intades with the financial management
software systems used in each of DHS’s componed¢eAdmin. R., 08-21C, at
DISC000006, DISC000011-13, DISC000028;: DISC000089-91, DISC000096.
Following this Court’s Order of March 12008, defendant has “begun to roll-out
FedTraveler agency-wide on a componentbgponent basis, ithout regard to
what financial management systems agion software a pticular component
is using.” Def.’s Resp. to Pl.’s Mato Enforce at 16 (citing Admin. R., 08-21C,
at DISC000123-48, DISC000484-85).

Plaintiff further alleges thathe New TASC RFP has omitted the
requirement for a FedTravelmterface “for the obvious reason it is already being
built by EDS for the TASC Oracle Basddifi and consequently infers that

8 Defendant specifically contradictsplaintiffs assertions that the

FedTraveler/TSA interface is “real-time” and that the FedTraveler/FFMS
interface is temporary. Def.’'s Sur-Reply at 5-6.
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defendant is positioning the TASC Ora@8aseline system as the sole financial
management software system that méstsneeds and requirements of DHS and
its components. Pl.’s Mot. to Enforce at 10. Nonetheless, the Court has already
considered whether there has been prefleineatment of one potential offeror
over others in the New TASC RFP, andaimined this was not the case. The
record reveals that the FedTraveleterface being integratl with the TSA
Oracle system is neither real-time, nor slaeinclude the split-pay functionality.
Def.’s Sur-Reply, Ex. A; Tr. (Marl2, 2009) 46:12-18, 65:3-4, 13-25 (Snow).
For all of these reasons, defendar#stions concerning FedTraveler do not
violate this Court'®rder of March 17, 2008.

ii. Oracle Licenses

Plaintiff argues that defendant hasntinued to pay maintenance fees on
Oracle licenses for the TASC programviilation of this Court's Ordel’ In
support of its argument, plaintiff points two specific orders: Order HSHQDC-
08-J-0152 (“Order 152”) for maintenanead service on [***] bundle licenses,
placed on June 18, 2008; and Ort8HQDC-08-J-00274 (“Order 274%) for
[***], placed on September 25, 2008. Admin. R., 08-21C, at DISC001102-06,
DISC001461-69. Plaintiff asde that failure to paynaintenance and service
costs on Oracle licenses would not necelysegsult in the forfeiture of those
licenses, and further contends thafedelant's payment of these fees “would
make little fiscal sensanlessthe RMTO was pursuing its intent to migrate all
DHS components to the Oracle Baselineayst Pl.’s Reply to Def.’s Resp. to
Pl.’s Mot. to Enforce at 15; Pl.’'s Resm Def.’s Sur-Reply to Pl.’s Reply to
Def.’s Resp. to Pl.’s Mot. to Enforce at 10.

Defendant, on the other hand, asserts that maintenance fees are paid on
existing licenses to maintain functiorigli and that defendant has paid annual

® The Court notes that plaintiff's infatee is based upon its assumption that the
New TASC RFP must provide for exactlye same services as the Old TASC
RFQ. This is not thease. This Court’'s Ordeof March 17, 2008, required
merely that defendant refrain from peeding with the Old TASC RFQ, and that

it conduct a “competitive procurement in accordance with the law to select
financial management systems application softwaBaVvantage | 81 Fed. Cl. at
311.

19 plaintiff's original argument allegeithat defendant had purchased new Oracle
software licenses for the TASC prografter the Court's Order of March 17,
2008; plaintiff, however, adjusted itsrgument after defendant produced the
administrative record. Pl.’s Mot. to Enéar at 11; Pl.’s Reply to Def.’s Resp. to
Pl.’s Mot. to Enforce at 12-14.

1 plaintiff refers to thisin its briefs as “Order 575,but mistakenly uses the
Requisition/Reference No.: RUIO-@®575, rather than the Order Number.
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maintenance fees on the licenses whiahtae subject of Order 152 since their
initial purchase for the failed eMerge?gram in 2005. Furthermore, defendant
argues that plaintiff's inference thadrdinued payment of the maintenance fees
can only mean that defendant is contimguto implement the Old TASC RFQ is
unfair because defendant was paying itesiance fees on these licenses prior to
any conception of the TASC initative. De Sur-Reply at 7. Defendant also
claims that this Court's Order did nabntemplate or require forfeiture of
defendant’s investments, and pointsthe fact that the [***], purchased by
defendant in Order 274, do naintain the [***] system.ld. at 8.

There is no question that defendans kantinuously paid for maintenance
and service fees on the Oracle licensesestihhey were originally purchased for
the eMerge? project. The issue is whetthe payment of those fees after March
17, 2008, violated this Court’s Order prbiting defendant from continuing with
the Old TASC RFQ. The record does not establish that non-payment of
maintenance fees would necessarily ltesu forfeiture. Ms. Carrie Herndon,
Contract Specialist for DHSOffice of Procurement Operations, Information
Technology Acquisition Center, stated ileclaration that “if purchased licenses
are not maintained, the end result is typicatiyreased costto the purchaser in
one form or another;” and Ms. Avie SnplRirector of the Resource Management
Transformation Office, testified at the identiary hearing held in conjunction
with Defendant’s Motion to Strike, théthe cost of licenses new is many times
the cost of continued maintenariceAdmin. R., 08-21C, at DISC000672, 1 5
(emphasis added); Tr. (Mar. 12, 2009p418-12 (Snow). Mr. Handberg testified
at the evidentiary hearing that licamg agreements typically allow license
holders to “get current” by paying “all éghback maintenance;” nevertheless, the
record does seem to point to someeptil harm to defendd if it does not
continue to pay maintenance fees.. Mar. 12, 2009) aB6:1-7 (Handberg).
This, taken together with the more sigodt fact that defendant has paid these
maintenance fees consistently since 20@6tably prior to tle conception of the
TASC initiative - indicates to the Coutttat defendant’s continued payment of
maintenance fees in June 2008, does not violate this Court’'s Order of March 17,
2008.
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iii. The Coast Guard

Plaintiff alleges that the continuedrfigmance of a contract between the
Coast Guard and PWC for the purpose conducting a study of business
processes to identify and evaluate lpgattices and needed system improvements
at the Coast Guard’s Financial Center,“irrefutable proof that DHS has not
altered its course to select the TASEacle Baseline System on a sole-source
basis as the one financial applicatiossftware to be used by all agency
components.” Pl.’s Mot. to Enforce at 18 support ofthis allegation, plaintiff
asserts that the contract was ori¢fijndased upon, and in furtherance of, the
decision to select the TASC Oracle Baseline system for agency-wide use, and that
the continued contract performance ardended contract tasks following this
Court’s injunction Order indicate thatelCoast Guard is using PWC to position
itself for the migration contemaled by the Old TASC RFQId. at 16, Pl.’s
Reply to Def.’s Resp. to P4 Mot. to Enforce at 16.

Defendant asserts that plaintiff emations are nobnly wrong, but that
plaintiff has not produced any evidencesirpport of its argunmgs. Specifically,
defendant points to the fact that OraEkderal Financials ka been used by the
Coast Guard since 2003, that there is no planned migration of the Coast Guard to
TSA'’s Oracle System, and that the cant awarded to PWC in September 2007
had nothing to do ith the selection of any shardxhseline, but rather was for
PWC to conduct a business review of asre financial business processes.
Defendant also points to the specific langgiaised in the coratct: plaintiff takes
issue with the term “out-of-the-box &rle System;” however, defendant notes
that the term “TASC Oracle Baseline” wtge one used freely by the agency at
the time of contracting, antthat it would have been usédthat were indeed the
Oracle system to which the contract was referring. Def.’s Sur-Reply at 9.
Moreover, defendant argudisat discussions of “migration” do not necessarily
involve a migration to th& ASC Oracle Baselineld. at 10.

Plaintiff has not met its burden of prooThe contract entered into by the
Coast Guard and PWC in Septeml2807 did not involve the TASC Oracle
Baseline, nor the migration of the Coasta@usystem to it. The Coast Guard has
used a highly customized version of theacle Federal Financial (“OFF”) system
since 2003. Admin. R., 08-21C, at32001692. Plaintiff argues that with
regard to the task order for the prowisiof support “for the U.S. Coast Guard
Finance Center (FINCEN) to move therrant financial system(s) to a single out
of the box Oracle system in accordance \li attached PWS,” “there can be no
guestion” that the referenced system wabe the TASC Oracle Baseline System.
Admin. R., 08-21C, at DISC00172B].’'s Reply to Def.’s Resp. to Pl.’s Mot. to
Enforce at 16. Nonetheless, MarinRhjk, Deputy Assistant Commandant for
Resources and Deputy Chiehincial Officer for the United States Coast Guard
stated in his declaration that PWC wasader contract to identify how through a
review of its processes the Coast Guaright reduce these customizations and
extensions. The gap analysis with OFF ‘ofithe box’ is the most cost effective
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and practical approach since [the Coasai@lis already a licensed user of the
software .. ..” Admin. R., 08-21C, BISC001692. The record points to the fact
that the out-of-the-box product referencedhe task order is merely the out-of-
the-box, or non-customized, version of ghestem currently in use at the Coast
Guard. Plaintiff fails to identify anyevidence demonstrating that continued
performance of the PWC contract equatesontinued purstuof the Old TASC
RFQ; the Court must conseaily deny plaintiff’s motion.

It is plaintiffs burden to clearlyand convincingly demonstrate its
entitlement to sanctions, which it has none. Defendant has not violated this
Court's Order; the extraordinary redye of sanctions is consequently not
warranted. Similarly, plaintiff is not entitled to injunctive relief in the bid protest
case. In order to obtain injunctivelied, plaintiff must succeed on the merits,
plaintiff must demonstraterreparable injury to plaintiff in the absence of an
injunction, plaintiff must deonstrate that the harm to it outweighs any harm to
defendant, and plaintiff mushow that the public interest is served by enjoining
defendant. SeeFMS Corp. v. United States3 F.3d 424, 427 (Fed. Cir. 1993).
Plaintiff has not succeeded on the meritst®fcase: plaintiff has not established
any violation of law, abuse of discretion, or subjective taéth with regard to the
New TASC Solicitation; moreover, defemdehas demonstrated a rational basis
for each of the contracting officerslecisions challenged by plaintiff.
Accordingly, injunctive relief is not warranted.

3. Conclusion

For the foregoing reasons, PlainsffMotion To Enforce The Court’s
Order, Dated March 17, 2009, is DENIEDefendant’s Motion For Judgment On
The Administrative Record is ALLOWE, and Plaintiff's Cross-Motion For
Judgment On The Administrative RecasdDENIED. Plaintiff's Complaint in
this bid-protest matter is consequently DISMISSED. The Clerk shall enter
judgment in accordance with this Opinion. No costs.

ITIS SO ORDERED.
s/Bohdai\. Futey

BOHDAN A. FUTEY
Judge
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