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OPINION AND ORDER

SWEENEY, Judge

Plainiffs Love Terminal Partners, L.H:Love Terminal Partnerg”and Virginia
Aerospace, LLG"Virginia Aerospace) are leaseholders of propegiDallas Love Field
Airport (“Love Field”), located in Dallas, Texadn their complaint, filed in the United $¢z
Court of Federal Claims (“Court of Federal Claims”) on July 23, 20@@tgfs allege that the
federal goernment, through the enactment of the Wright Amendment Reform Act of 2006
(“WARA”") , prohibited thauseof their property,therebydestroying aleconomic value or benefit
of theirleasehold andffectinga taking without just compensatian contravention of the Fifth
Amendment to the United States Consittat Plaintiffs seek compensation for the taking as
well asinterest from the date of thaking, attorneysfees, appraiser and expert witness fees, and
the costs and expenses of litigation.

In a prior decision issued on February 11, 2011, the court denied defendant’s motion to
dismiss and granted plaintiffs’ motion for partial summary juelgim In its opinion, the court
heldthe following

Based upon its analysis of the WARA, the court holds that the
statute incorporated the Contrgatmong local government entities
and two air carrierdhto federal law, thereby mandating that

Dallas fufill the obligations to which it agreed on July 11, 2006,
including acquisition and demolition of the Lemmon Avenue
Terminal. This federal mandate imposed upon Dallas enabled it to
satisfy, in part, its obligation to reduce the number of gates at Love
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Field for passenger air service and to manage the airport in
accordance with the rights and obligations set forth in the Contract.
Although Dallas was required to act by the authority of the federal
government, it is the latter party that is responsibleufigrtaking

that stems from Dallas’s conduct.

Love Terminal Partners, L.R. United States, 97 Fed. CI. 355, 424 (2011ke court further
concluded that through the enactment of the WARA, defendant was responsible for the
demolition of the sixgate Lenmon Avenue terminal, resulting in a physical taking of Love
Terminal Partners’ property:

Although the WARA designated Dallas as the party responsible for
acquiring and demolishing the Lemmon Avenue Terminal gates as
part of a broader commitment to modernize Love Field and to
facilitate the end of the Wright Amendment, the federal
government sanctioned such actions. Accordingly, the court
concludes that the WARA effected a per se, physical taking of
plaintiffs’ property for which the government is liable to pay just
compensation, and plaintiffs are entitled to partial summary
judgment based upon their physical taking theory.

Id. at 42425. The courtleft for trial the following two issues(1) whether the federal government
took the remainder of the leasehold without paying just compensation, and if sanvduetivas
due; and 2) the amount ojust compensatiomplaintiffs were dudor the per se physical taking of
thesix-gate Lemmon Avenugrminal

In October 2012, the court conducted a sedaytial. Plaintiffs offered the following
six fact witnesses(1) Trusten A. McArtor; 2) Donald J. McNamarg3) Alan R. Naul,
(4) Thomas G. Plaskett5) Kurt C. Read; andbj William T. Cavanaughes well as the
following five expert witnessest1l) Davd E. Anderson; (2) Allen E. Cullurh(3) Robert A.
Hazel;(4) Michael W. Massey; an@®) Deborah Meehan. Defendant offered the following
seven fact witnessegl) Grant S. Grayson2] Neal Sleeper(3) Diana Moog; (4) Thomas P.
Poole; (5) Kenneth Gwyn; (6) Robert W. Montgomery; afjdichael Anastasas well as the
following four expert witnesseg1) Daniel Wetzel(2) Rodney Clark;3) William T. Reed; and
(4) Winthrop Perkins.

After the conclusion of trial, and due to highly unusual and urderesircumstances
involving Mr. Anderson, the court reopened the record to allow plaintiffs to submit the
supplemental expert testimony of James F. Mil&inceMr. Miller was brought in to review
Mr. Anderson’s report, neither Mr. Anderson’s report nortig testimony was stricken from
the record. After receiving Mr. Miller’s testimony, the court againedadke record, directed the
parties to submit posttrial briefs, and heard closing arguments.

L Mr. Cullum also testified as a fact witness.
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Upon consideration of the testimony and eviderimbieed at trial and the parties’
posttrial memorandahe court concludes that there was a categaakaig of the entire
leasehold, and that plaintiffs agatitledto just compensation in the amount of $133,500,000.
With respect to the separate vabighe sixgate Lemmon Avenue terminglhysically taken by
the government, the court renders no opini®ather, because plaintiffs’ expert testified as to
the value of the terminal as well as the adjacent parking garage, the courtlesribiat the
separate value of the 9a@re property amounts to $21,165,000.
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The following section contains the cowrfindings of fact as required by Rule 52 of the
Rules of this courf. Other findings of fact required by the rule are founthesection
containing the court’s analysis of the government’s takings liability.

BACKGROUND
Plaintiffs: Corporate Structure

Love Terminal Partner$s a limited partnership organized under the laws of the state of
Delawarewith its principa place of business in Dallas, TexXagdt. Stip.f1. Virginia Aerospace
“is a limited liability corporatiororganized under the laws of the Commonwealth of Virginia
with its principal place of business in Dallas, Texadd. 2. Both plaintiffs are controlled by
entities wholly owned by the Hampstead Group (“Hampstedd’)f 3. Specifically, both
plaintiffs arewholly owned by Love Equity Group, which, in turn, is owned by Love Equity
Partners Il and Love Equity Partners Ilt. Love Equity Partners Il is owned by a group of
institutional investors through Hampstead Investment Partners Il Fundipgr@oon. Id. Love
Equity Partners Il is owned by Hampstead Investment PartheL.P. 1d.

2 Citations in the “B\CKGROUND” section ar¢o information inthe parties’ September
25, 2012 Joint Stipulation of Facts (“Jt. Stip.”) and evidence from the trial, to include bot
exhibits and testimony. Sources of information previously cited to in the couotsdfg 11,
2011 opinion have not be@tfentifiedhereinunless to denote the source of a direct quote.
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[l Love Field: An Overview
A. Pre-1979

In 1917, heCity of Dallas (“Dallas”) Chamber of Commerce purchased the land that
now constitutes Love Field and developed it to support the aviation industry. Following) Worl
War |, the Dallas Chamber of Commerce developed Love Field into an aweaigmed
industrial park and, in 1927, sold Love Field to Dallasve Field then began servicing Dallas
as its municipal airport.

During the 1950s and early 196@s cities ofDallas and Fort Worth, which are
separated by approximately thirty miles, operated competing airport964n the Civil
Aeronautics Board (“CAB”), the predecessor to the United States Departhi@ansportation
(“DOT"), determined that the competition between the two cities’ airports watuland
ordered Dallas and Fort Worthteach aragreement designating one airport through which
CAB-regulated carriers would serve both communities. The cities were unabkdoate one
of the existing airports to serve the region. Instead,dgesedo construct a new airport,
Dallas/FortwWorth Internationalirport (“DFW”), which would be located halfwayebween
Dallas and Fort Worth. In 1968)é cities adopted adgional Airport Concurrent Bond
Ordinance (“1968 Bond Ordinance”), which provided that both cities would take all ngcessa
steps to provide for the orderly and efficient phase-out of operatidres/e Field and the
transfer of services to DFW.

At thetime, aght air carriers that serviced the Dallas and Fort Worth communities agreed
to transfer their operations to DF¥WSouthwest Airlines Company (“Southwest”), however,
chose taemainat Love Field. Southwest’s refusal to transfer its operatioD§-W spawned
litigation between Southweahd the citiesthe citiesargued thapermitting Southwest to
operate at.ove Field would financially threaten DFW. In 1973, theited States District Court
for theNorthern District of Texas ruled that DallasdaFort Worth could not lawfully exclude
Southwest from Love Field. As a result, Dallas, Fort Worth, and the DFW Board could not
consolidate passenger service at DFW as envisioned by the 1968 Bond Ordievextheless,
in 1974,DFW opened for commercial air service.

In the meantime, Love Field continued tofbky operational. @mmercial airlines
operated out of a main terminal owned by Dallasjaéeht to the main terminal was automobile
parking. In addition, the airport also allowed general aviation flights for priviats,ptharter
flights, and helicopters.

3 The eight air carrierarere: (1)American Airlines, Inc. (“American”)(2) Braniff
Airways, Inc. (“Braniff”); (3) Continental Airlines, Ing.(4) Delta Air Lines Inc. (“Delta”); (5)
Eastern Air Lines, Inc(6) Frontier Airlines, Inc.{7) Ozark Air Lines, Inc.; an{B) Texas
International Airlines, Inc. Each air carrier sigreétter agreement and then execuaese
agreement with the DFW Airport Board (“DFBbard”) in which it agreed to relocate its
services to DFW in conformity with the 1968 Bond Ordinance.
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B. 1979 The Wright Amendment

In 1978, inan attempt tdoster competition, Congress eredtthe Airline Deregulation
Act of 1978. However, the controversy over Love Field remaifidéakreforeto end the
“continuous disagreement, frequent litigation, and constant uncertainty” assoditat&édwe
Field, Congress proposed an amendment to the International Air Transportation Competition Act
of 1979. The legislationwhich had the baakg of Dallas and Fort Wortlwas intendedo
protect the economic vitality of DFW by prohibiting interstate commercial aircgeinom Love
Field. Ultimately, a compromise agreement was regadhed/Nright Amendmenienacted as
section 29 of the International Air Transportation Competition Act of 1979, authorigbtsfli
from Love Field to locations within Texas and the four contiguous statkar(sas, Louisiana,
New Mexico, and Oklahoma)nd limited interstate air transportation provided by commuter
arlines to aircraft with a capacity of fiftgix or fewerpassengers.

C. 1997 The Shelby Amendment

In 1996, Legend Airlines, Inc. (“Legend”) sought to provide lbiagH air service to and
from Love Field using airplanes configured to comply with Wdright Amendment’s fiftysix-
seat limitation. The DT’s Office of General Counsel, however, determined that the Wright
Amendment’difty -six-seat exception appliezhly toairplaneghatcould hold no more than
fifty -six passengersnd noto largerairplaneswhich in their normal configuration might seat
more than fiftysix passengersin 1997, Congress respa@ttto this determinatioby enacting
the Shelby Amendment as part of the Department of Transportation and Related Agencie
Appropriations Act of 1998which clarified that th@hrase “passenger capacity of 56 passengers
or less”includedanyaircraftof any size except aircraft exceeding gross aircraft weight of
300,000 pounds, reconfigured to accommofifite-six or fewer passengers$n othe words,the
Shelby Amendment permitted longeaul flights on larger airplanes so long as the airplanes
were configured to accommodate fitix or fewer passengers. The Shelby Amendment also
added Alabama, Kansas, and Mississippi to the list of steesitlines could serve directly
from Love Field.

After theenactmenbf the Shelby Amendment, Southwest began offeftiglgts from
Love Field to Mississippi and AlabamandLegend announced plans to offer |omaul service
to states outsidef the Love Field service area using reconfigured aircraft. Shortly thergafter
however, Fort Worth and American sought to enjoin air service pursuant to theqgrewbihe
Shelby Amendment. As a result of ensuing litigation, Legend was precludedffesmg
service from Love Field until 1999.

D. 2006: The WARA

In late 2004, Southwest initiated a campaign to repeal the Wright Amendthent
“Wright is Wrong” campaign In response, the Senate Committee on Commerce, Science, and
Transportation conducted a hearing, after which Missouri Senator Kit Bondddbbighrough-
ticketing to states outside of the Love Field service area. Ultimately, €&sgdded only



Missouri to the list of Wright Amendmeekempted states. Shortly thereafter, Americamege
additional ticket counters and gates at Love Field.

Two years laterseveral bills were introduced in Congress to repeal or modify the Wright
Amendment.While Southwest advocated for a complete repeal of the Wright Amendment,
American lobbiedor a continuation of the Wright Amendment restrictions. Resolution of the
issue was reached in 2006 with the enactment of the WARA, which cothéeshcalled “Five
Party Agreement,anagreemenamong Dallask-ort Worth, the DFW Airport Authority,

American and Southwest to restriitight operations at Love FieldThe signatories to the
agreement described its terms in a joint statement issued on June 16, 2006, which this court
summarized in its previous opinion:

Among other provisions, the Joint Statermdicated that the
signatories agreed that international commercial passenger service
would be limited exclusively to DFW, and “[tlhrough ticketing to

or from a destination beyond the 50 United States and the District
of Columbia [would] be prohibiteddm Dallas Love Field."The

Joint Statement signatories sought “to eliminate all the remaining
restrictions on service from [Love Field] after eight years from the
enactment of legislation,” and to reduce “as soon as practicable”
the number of gates available for passenger air service at Love
Field from thirtytwo to twenty. Dallas agreed to acquire “the
portions of the lease on the Lemmon Avenue facility[,] up to and
including condemnation, necessary to fulfill the obligations under
this agreement” anat‘demoli[sh] ... the Legend gates

immediately upon acquisition of the lease to ensure the facility can
never again be used for passenger servitag signatories also
agreed that the Joint Statement was predicated on Congress
enacting legislation tanplement the terms of the agreement.

Love Terminal Partners, L.F97 Fed. Cl. at 3667 (citations omitted)see alsd'r. 2044-45
(Montgomery).

Enactedon October 13, 2008he WARA expanded service at Love Fibldpermitting
domestic and foreign agarriers to dffer for sale and provide through service and ticketing to or
from Love Field, Texas, and any United States or foreign destination throygloiah within
Texas, New Mexico, Oklahoma, Kansas, Arkansas, Louisiana, Mississippi, Nissour
Alabama.” Pub. L. No. 109-352, § 2(a), 120 Stat. 2011, 2011 (2006 WARA alsoprovided
for the complete repeaf the Wright Amendment after a period of eight years.

In addition,the WARA specifically addressed the future of the gates at Loud:Fie
(a) IN GENERAL.-The city of Dallas, Texas, shall reduce as

soon as practicable, the number of gates available for passenger air
service at Love Field to no more than 20 gates. Thereatfter, the



number of gates available for such service shall not exceed a
maximum of 20 gates. The city of Dallas, pursuant to its authority
to operate and regulate the airport as granted under chapter 22 of
the Texas Transportation Code and this Act, shall determine the
allocation of leased gates and manage Love Field in accordance
with contractual rights and obligations existing as of the effective
date of this Act for certificated air carriers providing scheduled
passenger service at Love Field on July 11, 2006. To
accommodate new entrant air carriers, the city ofaBahall

honor the scarce resource provision of the existing Love Field
leases.

(b) REMOVAL OF GATES AT LOVE FIELD.— No Federal

funds or passenger facility charges may be used to remove gates at
the Lemmon Avenue facility, Love Field, in reducing the number

of gates as required under this Act, but Federal funds or passenger
facility charges may be used for other airport facilities under
chapter 471 of title 49, United States Cdde.

Id. § 5, 120 Stat. at 2012 (footnote added).
Finally, the WARAaddressedgeneral aviation flightdf'om Love Field

Nothing in this Act shall affect . . . flights to or from Love Field by
general aviation aircraft for air taxi service, private or sport flying,
aerial photography, crop dusting, corporate aviation, ca¢di
evacuation, flight training, police or fire fighting, and similar

general aviation purposes, or by aircraft operated by any agency of
the Federal Government or by any air carrier under contract to any
agency of the Federal Government.

Id., § 5(c), 120 Stat. at 2012.

Following the enactment of the WARA, Dallas began a major renovation of the main
midfield terminal at Love Field, to include the addition of four new gates. Tr. 2040
(Montgomery). The budget for this renovation project, which was onguitige time of trial,
was $519 million.Id. at 2044. Southwest, which was headquartered at Love Fiedd 2ia08,
oversaw the projecid. at 2040-41. To support the cost of expanding the terminal, Southwest
issued $350 million in revenue bondg. By 2007, passenger demand at Love Field had risen
by twenty percentld. at 2191 (Reed).

4 Chapter 471 of title 49 of the United States Code governs airport develofBeedd
U.S.C. §8§ 47101-47175 (2006).



. The Leasdnold: An Overview of the Master Lease and Sublease
A. The Master Lease

On June 10, 1955, Dallas executed a ltargy Master Lease with Branifjyanting
Braniff the exclusive use of approximately thidiyx acres at Love Field, together with the
nonexclusive right to use runways, taxiways, and other airport facilitieStipl § 4. The
Master Lease was amended and supplemented five tifheaAugust 1956,4) July 1996, 8)
November 19834) March 1992, andS) September 1993ld. 1 5. The area covered by the
Master Lease was eventually reduced to 26.8 adde§. 6.

Article VIII of the Master Leaseas amended in November 1983, governdabsee’s
permissiveuses of the property:

ARTICLE VIII
LESSEE’S USE OF PREMISES AND AIRPORT

Lessor hereby grants Lessee the exclusive use of the Premises and
the non-exclusive use of the Airport for any lawful purpose,
subject to the following:

* % %

(2) The rights hereinafter granted Lessee for the installation of
facilities for fuel and communications on any location other than
the Premises shall be subject to the prior approval of Lessor’s City
Manager of the plans and specifications therefor, and shall be at a
reasonable rate of ground rental for any tract or tracts of ground in
addition to the Premises on which such equipment or facilities may
be installed. Lessee’s rights shall not include the right to any
exclusive space within any termiral passenger station building
which Lessor may in the future construct to serve the Airport
unless Lessee by supplemental agreement with Lessor agrees to
become a tenant and to pay such reasonable rental rates for such
building tenancy as maybe established by mutual agreement.
Lessee shall in its use of the Airport observe any reasonable safety
regulations promulgated by Lessor.

* % %

(3) Lessee’s primary business will be aviati@tated and include
broad relationships and contracts with the Government, other
airlines and the general public, such as the lease, interchange,
storage, sale and joint use of equipment, parts, facilities and



functions, the consolidation of activities, and the like. Permitted
activities shall include, without limitation, tHellowing:

(&) On the Premises, the overhaul, repair, modification,
manufacture, assembly, testing, fueling, use, and transit and
permanent storage of engines, parts, accessories, electronic and
other equipment and aircraft and such similar or relatgditzes

for which Lessee’s equipment or facilities might otherwise be
suitable or appropriate: operation of corporate headquarters and of
hangar, reservation center, office, shop and employee facilities for
the Lessee and its affiliates, including tteeking of automobiles

and equipment; the operation of restaurant, cafeteria, club and
general recreational facilities for Lessee’s employees and guests;
and the operation of inflight food preparation facilities. However,
Lessee shall not use the Premises as a passenger terminal area for
regularly scheduled air carriers employing aircraft with capacity in
excess of fifty passengers per aircratt.

(b) On the Airport, the operation of a transportation system by
aircraft for the carriage of persons, propecdrgo and mail,
including the landing, taking-off, parking, loading and unloading
of aircraft and other equipment and the routine repairing,
conditions, servicing, parking and storing thereof.

(c) On both the Airport and the Premises, training and education
in all phases of aeronautics; full right to install adequate storage
facilities for gasoline, fuel, lubricating oil, greases, food and other
materials and supplies, together with necessary pipes, pumps,
motors, filters and other appurtenances indialeto the use

thereof; the installation, maintenance, and operation of radio,
communications, meteorological and aerial navigation equipment
and facilities; the sale, disposal or exchange of Lessee’s aircraft,
engines, accessories, gasoline, oil, gredsbacants and other

fuel, materials, supplies and equipment (limited to articles and
goods used by or bought for use by Lessee); the purchase at the
Airport or elsewhere, from any person or company of Lessee’s
choice, of requirements of gasoline, fuel, lubricating oil, greases,
food, and all other materials and supplies, together with the related
services by lessee and its suppliers of aircraft and other equipment
by truck or otherwise.

JX 1(LTP-000828-29).
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After Braniff went bankruptDalfort Corporation (“Dalfort”) acquired the Master Lease
X. Stip. 1 7. On March 30, 1992, Dallas and Dalfort executed the “Fourth Supplement to Lease
and Agreement” (“Fourth Supplement”), amending the teyhtke Master Lease

Lessor leases the Premises, uohg the Base Facilities, to Lessee
for a primary term of twenty five years beginning on October 1,
1998 and ending on September 30, 2023, expressly conditioned
upon the performance by Lessee of the conditions, terms and
provisions in the Lease. Lessee has no options to extend the
Primary Term of the Lease; the Lease and leasehold estate shall
expire on September 30, 2023 unless sooner terminated in
accordance with the terms of the Lease. Nothing in this Paragraph
shall preclude Lessee and Lessor from entering into a new lease
covering the Premises and Base Facilities at Love Field, following
expiration of the Lease.

JX 1 (LTR0O007%). The Fourth Supplement also included a provision that governed the sharing
of revenue from subleases:

If at any time fdlowing execution of the Fourth Supplement,

Lessee subleases in whole or in part, the Premises or Base
Facilities, Lessee shall pay to Lessor a sum equal to fifty percent
(50%) of the rental collection by Lessee from Sublessee in excess
of the rental paid by Lessee to Lessor for said subleased Premises
or Base Facilities, in addition to the monthly rental owed Lessor by
lessee for the Premises or Base Facilities subleased. Should
Lessee sublease the Premises or Base Facilities for less than it pays
in monthly rental to Lessor, Lessee’s rental shall not be reduced or
abated and lessee shall continue to pay Lessor the full rental set
forth in the Lease.

Id. (LTP-000793).

OnDecember 31, 199Ralfort assigned the Master Lease to Astrea Aviation Services,
Inc. (“Astrea”). Jt. Stip. § 7. On December 30, 1997, Astssigned the Master Lease to
Dalfort Aerospace, L.P. (“Dalfort Aerospace’ld. On Decembet?2, 2003 Dalfort Aerospace
assigned th&laster Leaséo Virginia Aerospaceld. 1 9.

B. The Qublease

On December 30, 1997, whilalfort Aerospace was still a signatory to the Master
Lease, isubleased 9.3 acresttee Asworth Corporation (“Asworth”).Id. 8. In March 1998,
Asworthsubleased the same 9.3 acres to Legé&shd On August 11, 1999, Legend, in turn,
assigned the Sublease to Love Terminal Partridrsin March 2000, Asworth assigned its
interest in the Sublease to Love Terminal Partnkts.
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V. Hampstead

As noted above, both plaintiffs are controldentities whollyownedby Hampstead
Thus, this court’s review of plaintiffs’ acquisition of the leases nedgssarolves a discussion
of Hampstead’s involvement in the developmami managemeiaf Love Field, prefaceldy a
description of Hampstead’s business aagsit

A. Hampstead’s Business Activities Generally

In August1988,Mr. McNamara founded Hampsig. Tr. 50 McNamarg. As a private
equity firm,Hampstead made investments in real estétefundsraised from different sources,
including the endowments of Yale, Princeton, and Stanford Universideat 51-54. Notably,
theseinvestments had a business or operating component to fdeat.57. In other words,
Hampstead snvestments often included the option of ownpagt of the operating compwanlid.
at57-58.

The majority of Hampste&linvestments were lodging and senior housindd. at 184
(Read). Hampstead also investedeaal estate financing and commercial office spddeat
185. Before making anguchinvestmentsHampsteadindertook substantial due diligence
efforts which could take weeks or monthigl. at 6661 (McNamarg. Mr. Read, a Hampstead
partner, was responsible for leading the teams that performed the due diligbratel42
(Read). That due diligence included, for example, determining the location of the property and
determining whether the property was zoned for the intendeddisa#.143.

By in large, Hampsteadiavestmentsveresuccessful.ld. at 63-64 (McNamarajnoting
that ae investment from 1990 toaknyearsto becomeprofitable ands likely thecompany’s
most profitable investment However, Hampstead also made some unsuccessful investments.
Id. at 185-87 (Read) (noting Hampstead'’s failed investments in Malibu Entertainment and
Houlihan Retaurants)

B. Hampstead'’s Investment in Legend

In 1999,Hampsteadbecame interested in Love Fieldir. 65 (McNamard. To gain entry
to Love Field,Hampsteadleveloped a plan to fund the construction of a terminal for Legend.
Id. Hampstead anticipadethat t would bea leasehold investment as to the land and real estate.
Id. at 6566. Hampstead’s investment plan for Love Field alted fora direct investment in
Legend.Id. at72.

Much of Hampstead'snitial due diligence effod with regardo Love Field and Legend
were led by Mr. Readld. at 148 (Read) First, he and his teaexaminedeal estate issuesd.
Second, hand his team examindegal issues surrounding Love Field, focusingl@Wright
Amendment, the Shelby Amendment, anelDOT'’s rulings. Id. Third, Mr. Readanalyzed
whether flights coulgbrofitably be operated from Love Fieldd. at 149. According to Mr.
Read, the team found a 19T study, captioned “Analysis of the Impact of Changes to the
Wright Amendment,’(“DOT study”)to be particularly helpful:
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Q And did you rely on [the DOT study], among all of the
other documents that you came across in your due
diligence?

A I did. You know, one of the things that we needed to be
brought up to speed on when we first looked at and
understood what the premise of the investment was was
what where the demand characteristics at Love Field, and
this was a particularly helpful document that talked about
the potential for a significant increase of demand at Love
Field.

Q Yes. Could you expand just a little bit on in what way you
found this document helpful?

A Well, the WrightAmendment basically restricted airline
traffic out of Love Field to Southwest and a couple of very
—you know, two small, residual gates, and this regpant
of reiterated to us and particularly found it interesting from
the government’s perspective that Love Field had a number
of unique characteristics that they thought would cause
demand should the Wright amendment ever be modified or
lifted, would case demand to jump dramatically because
of the location of Love Field in Dallas and also because of
the location of Dallag-ort Worth as a highly desirable,
central location for airlines to fly to attractive destinations.
And so | found this document to be very interesting and
helpful.

Id. at 159-605see alsd’X 9.

Mr. Read and his team also relied upon assessments performed by variou$ externa
parties. For example,atinpstead hired the Seabury Group, an outside aviation consulting firm,
to evaluate Legend’s proposed terminal gate rental. rdtesl50 (Read). In addition,

Hampstead hired an outside aviation industry analyst, to evaluate the demanddat &iéeraft
and to inform Mr. Read’s team about airline business models generally and r¢gfiomadlels
specifically. Id. at151.

Finally, Hampsteadeviewed Legend’s due diligence efforts. This includadewing
documents Legenidad preparedo include a study prepared for Legendloy CampbeiHill
Aviation Group regarding the fair value of the annual rentals for Legatas as well as an
August 1998 investment summary prepared for Legentbbgs Lang Wootton, a real estate
service companywherein the Legend terminal was valued at $23 millidnat 154-55(Read);
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see alsalX 7. Thisalso includedspeaking with expertisegend had previously consultedr.
152-53(Read)

Internal die diligencewvas also performed by Mr. McNamaraespoke withseveral
individuals within the commercial airline world, as well as widgend’smanagemeream. Id.
at66-74(McNamara) Furthemore he reviewed real estate issues, regulatory issues, and airline
operations.Id. at 74.

In addition to the due diligence performedMgssrs. Read and McNamahd,.
Cavanaugh, Hampstead'’s outside counseiewed the terms of the Master Lease. at842-43
(Cavanaugh Upon concluding his reviewjr. Cavanaugladvised Hampstead that it was not
bound by the rent-sharing provision of the Master Lease because it never planneeéisesiiel
property and beesse it nevemtended to surrender control over any aspect of the propelty.
at 843-44. In other words, Mr. Cavanaudmgtieved thaHampstead could enter into licemg
agreements for use tfe premisesvithout invoking the Master Lease’s resttarirg provision:

Q Okay. Did you have occasion to review that rent sharing
provision either as outside counsel or as general counsel for
Hampstead?

A Yes.

Q Now, to your knowledge, did either Love Terminal Partners

or Virginia Aerospace ever pay any sunitie City of
Dallas under that rent sharing provision?

A No.
Q And why not?

When we originally looked at this - - and as you can

imagine, this was a provision we focused on - - we thought
several things, at least three. One was a fairly common
providon in a real estate lease where a landlord will

provide - - they don’t want the tenant to make money off of
the premises from subleasing the premises to another tenant
without sharing in the rental in some way, so this provision
had been inserted.

It only applied to a sublease that [t as lessee would
have subleased to another party, so in this case, Love
Terminal Partners was not required to payf@ahny more
in rent than a proportionate share of what Dalfort owed to
the city under the primary lsa. This provision did not
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purport to reach down any farther into rentals or
compensation that a subtenant would have received from - -

Okay.
So that was point 1.

Okay. In addition to Point 1, was there another rationale?

> O >» O

Yes. Point 2 was efelt like at Love Terminal Partners

from our business plan we weren’t going to sublease the
premises to anybody. We were going to run an operating
business. And so, in thinking about what an airline
terminal was, we’re not signing leases with airlines that
give or anybody else frankly that would give them the
exclusive right to operate and control and use a space in the
way that a real estate tenant would. We had gate license
agreements that provided as | recall nonexclusive rights to
use gates to DeltandLegend. We had management
agreements and parking agreements and other things, but
effectively we felt like we were running an operating
business, not subleasing the premises to anybody, so the
provision wouldn’t require a sharing of the rent.

Id. at 842-44.Ultimately, no such payments were ever maldie. seealsoid. at560 (Naul).

Following the completion of itdue diligence efforts, Hampsteptesented its findings to
its investors at a ongay meeting Id. at 169-70(Read);JX 10, JX 11 see alsolr. 433-34
(McArtor); JX 9. Present at that meeting was David Swensen, head of the Yale Endowment
Fund. Tr. 170 (Read). Known as “the Warren Buffett of institutional investing,” Mr. Swense
approvedf the investment Id. at 5253 (McNamara).

Ultimately, Hampsteadnvesedbetweers60 and $70 million in Legend and the
proposeddrminal. I1d. at 187-88 Read. That invesnent was memoriaed in a May 27, 1999
agreementto whichLove Terminal Partners was a parfyeeJX 9. Several monthste, m
August 11, 1999, Legend assigned its interest in the Sublease to Love TerminasPdttner
Stip. § 8. That same day, Love Terminal Partners entered into a GateslAggrement with
Legend for the same 9.3 acrs/ered by the Subleastd.

As noted above, although Hampstead’s investment in Legend was based on itsiinterest
Love Field when it made its investment in 1999, there was still litigation regarding whether
Legend could fly. Tr. 74 (McNamara). In factlampsteadlid not learn that Legend would be
able to operate out of Love Field until after it had begun constructitimegmoposederminal.
Id. Such a fact was irrelevant to Hampstead becHasepstead’s investment plaras broadly
focusedon using the reastateto buildand then expand an airline terminatespective of
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Legend’s success or failure as an aitlitek at 74, 556-59Naul); see als®X 51. In December
2000, shortly after Hampstead'’s acquisition of Legend, Legend filed for bankruptc®31T
(Plaskett).

C. Hampstead’s Construction of the Lemmon Avenue Terminaand the Master
Plan

Initially, Hampsteadhired the McClier Corporation to design and buihe proposed
Lemmon Avenuedrminal Tr. 993 (Cullum).However, followingconcerns that the project was
falling behindschedule and@asover budgetHampstead hireMir. Cullum, an outside manager,
to oversee the projecid. When Mr. Cullum assumed controfnstruction of the terminalas
alreadyin progress and construction of the parking gaveae abat to begin.ld. at 994. In
2000, the Lemmon Avenuermminal, with its six gates arattljacent parking garageas
completed.ld. at 1004.The total cost to build the terminal wé$7,377,883.1d. at 1000.

That same year, Dallasd numerous oth@arties (including, inter alia, &inpstead,
Legend, SouthwesAmerican other airport tenants, neighborhood organizatiand,local
businesses) met to developlanfor Love Field(“Master Plan”) 1d. at457-58 (Naul); 1435-38
(Sleeper)JX 17 at 811-12. The process was overseeMbyswyn, Dallas'sdirector of
aviation. Tr. 1823 (Gwyn)Mr. Sleeper, the president of Love Terminal Partners from late 1999
to early 2006, served &ampstead’s representative at Master haetings 1d. at1432-38
(Sleeper)

TheresultingMaster Plan envisioned Love Field as a thivtyp- gate airport.ld. at 1823-
24 (Gwyn). The preferred allocation of the thirtyo gates was twertyix gates at the main
terminal and six gates at the Lemmon Avetareninal. Id. at 1825see alsad. at2128-29
(Clark). According to Mr. Naula principle with Hampsteathe Master Plan was extremely
beneficial to Hampstead's marketing plan because it specifically referenceentineon Avenue
terminal and allowed for the possibflibf ten additional gtes. 1d. at459-61 (Naul). However,
following the events of September 11, 2q0#/11"),°> Hampstead suspeadall marketing
efforts for the Lemmon Avenuerminal. Id. at 46162.

D. Legend’s Bankruptcy andHampstead’sSubsequentManagement of
Operations at Love Field

From April until December 2000, Legend was actively engaged in providing sctiedule
commercial air passenger service from the Lemmon Avesrgenal. Jt. Stip. § 14. However,

5 Pursuant to Rule 201 of tikederal Ruls of Evidence, the court takes judicial notife
the events that occurred on September 11, 2001: “On September 11, 2001, 19 militants
associated with the Islamic extremist grow@aleda hijacked four airliners and carried out
suicide attackagainst targets in the United Stat@svo of the planes were flown into the towers
of the World Trade Center in New York City, a third plane hit the Pentagon just outside
Washington, D.C., and the fourth plane crashed in a field in Pennsylvatigiory,
http://www.history.com/topics/ 1-attacks(last visited Feb. 2, 2016).
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although Legend was popular with the flying publieyasunable to raise necessary capaati
on December 3, 2000, was forced to file for bankruptdy{ 16; Tr. 417-19 KIcArtor). On
April 24, 2001, Legend converted its Chapter 11 bankruptcy filing to a Chapter 7filihg.

After Legend filed for bankruptcyr. Naulbegan ¢ oversee Hampstead's real estate
assets antb act as an asset managmrthe erminal Tr. 450-51(Naul). In this capacityhe led
Hampstead's effostto find additional useffer the terminabnd to devisa strategyor going
forward. 1d. at 451. To that endHampstead retained tiS=abury Groupld. at452. It
recommendedandHampstead agreetb maintain a flexible strategy for using t@pertyand
to offerthe propertyto as manyotentialusers a possible.ld. In May 2002, as part of this
marketing strateg\Hampstead commissioned a series of sketshewing possiblalternative
layouts and expansions of the Lemmon Avemuminal,to include the addition of mogates.
Id. at472-75; PX 107C.

Up to this pointAtlantic Southeasta Delta affiliatehadremained a tenaait the
Lemmon Avenue terminal. Tr. 4%Blaul). Howeverpbecausé.egend had also provided
additional routineservices such adeaning, security, and landscapittpmpstead decided that,
rather than keep the Lemmon Avenasgtiinal open and charddlantic Southeast fathese
servicesAtlantic Southeasthould movedo the main terminalld. This decision was consistent
with Hampstead'sverall marketing plan becausendver intended to use the Lemmon Avenue
terminalsolely for the purpose of housingmerous smaller tenantkl. at 457.

As a result of Hampstead’s decisiélantic Southeast moved its operations from the
Lemmon Avenuedrminal to the main terminal at \ze Field. Id. at 1813-16 (Gwyn).In 2001,
Atlantic Southeast paid $28,191 per year to lease two gates at the main teriniwal Bield.
Id. at1815 DX 31; see alsdr. 2085-90 (Anastas). In 200Rallas raised the refdr those two
gates to $72,306.30 per year. Tr. 1817-18 (Gwyn); DX 39. In,2808htic Southeast
informedDallasthat it was terminating its lease at Love Fiela. 1860-61(Gwyn).

E. Hampstead’s Acquisition of the Master Lease

In 2003, giverthe fact that the aviation industwas slow to recover after 9/11, and given
the fact that Hampstead believidt the Wright Amendment would be repealed, Hampstead
began to look into different investment opportunities at Love Field. Tr. 464-65, 485 (Naul). As
a result, orbecember 24,@3,Hampsteadthrough Virginia Aerospaceacquired the Master
Leasefrom Dalfort AerospaceJt. Stip. 1 9.In so doing, Hampstead achieved its original
investment objectivewvhich was tacquie the entire 26.&cre leaseholdTr. 79 McNamara.

® Chapter 11 bankruptcy filings are “rehabilitation cases” whereby “crediok to
future earnings of the debtor, not to the property of the debtor at the time of themmifahe
bankruptcy proceeding, to satisfy their claimgliereas chapter 7 bankruptcy filings are
“liquidation cases” whereby “the trustee collects the-ewampt property of the debtor, converts
that property to cash, and distributes the cash to the creditors.” David G. Epatein et
Bankruptcy 8 1-5, at 8-(1sted 1993).
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In order to complete the dedlpwever, Hampstedtadto sellsome land located across the street
from the Lemmon Avenugrminal to a car dealershigd. at467 (Naul).

As a result of obtaining the Master Lease, Hampsiteedabldo move quickly to
demolish Dalfort Aerospace’s hangar facilities and start consdruoti parking and additional
gatesif a new usefor the Lemmon Avenuestminalwas found.Id. at467-69. Hampstead
remained bound, however, Bycontractual term in the Master Leg@seviously negotiated by
Legend and Dalfort Aerospacethatheavy aircraft maintenanceuld not be performed on the
site. Id. at 468-71JX 4

F. Hampstead's Attemptsto Amend the Leasesind Disagreementd/Vith Dallas
Over the Terms of the Leases

In 2004,in aneffort to attract additional subtenants, suclaasraft manufacturehdam
Aircraft, Hampstead petitioned Dallas for amendraémthe Master Lease.Tr. 1782-84
(Poole); DX 51.First, Hampstead sought @iminate the fifty percent rergharing provision,
which it believed was not imposed on the other teraritsve Field. DX 51. Second,
Hampstead sought to have tilaster Lease amended to include ayear renewal option,
which it claimed was typical of the other leases on the propgttyAlthough Dallas did not
object to extending the leasatagreed to a fortyear extension-it did not agree to eliminate
the rentsharing provision. Tr. 1782, 1785 (Poole); DX 52. In other wortgewallas
believed thathe addition oiAdam Aircraftat LoveField would be a source of good jobs for the
city, it was not willing to forgo the revenue derived from khaster Lease’sentsharing
provision® Tr. 1782 (Poole).

In addition to refusing to eliminate the Mastease’s rensharing provision, Dallas
expressed its concern to Hampstead that thestering provision was in fact being violated.
DX 62. In aNovember 15, 200tterwritten by Mr. Gwyn to Mr. Grayson, president of
Virginia AerospaceMr. Gwyn stated

[1]t was our understanding that uskthe sublease premises
parking garage for a non-aviation use was a temporary solution
while the sublessee’s parking garage was being built. Once the
sublessee’s parking garage was completed, we expected the
sublease and their use of Love Field aviafamilities to terminate.
Please be reminded . [that]Lessee’s primary business shall be

" If a tenant wanted to amend or extend its lease with Dallas, the tenant would first
negotiate the amendment with Dallas’s diog of aviation. Tr. 1758 (Poole). The director of
aviation would themecommend thamendment to the city managetho would then
recommend it to the city council for consideratidd. The city council, of which the mayor of
Dallas was a voting mereb, then voted on the proposed amendmghtat 1846 (Gwyn).

8 Ultimately, Adam Aircraft located its manufacturing facilities elsewhere in the tUnite
States Tr. 556-58 Naul).
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aviationrelated. This letter shall serve as notice that alt non
aviation use of the leased premises must be terminated
immediately.

Id. In his December 1, 2005 letter of response, Mr. Graysonrfad&tated that he was surprised
by thecity’s concerns since various subtenants had been operating on the property without
objection for several yeardd. He then stated that Love Terminal Partners had been notified
and that it would, in turn, notify subtenaawell Motors (“Sewell”) of the city’s concerns. DX
66. Finally, Mr. Grayson stated his belief that Premiere Limousine, one of tmesoktenants,
was providing “aviation related services as a transpoftairplane owners, operators, and
passengersdnd that, thereforés use of the property was permissible under the lefase.

In his December 16, 2015 reply to Mr. Grayson’s letter, Mr. Gwyn stated

In regards to the use of the facility, when 88willage Cadillac
(“Sewell”) began using the facility, | was told that this use would
be on a temporary basis while their parking garage was being
constructed and that they would vacate the facility upon
completion of their garage. This did not occur and was one of the
reasons for our previous letter. . . . | have agreed to Sewell’s
request to continue their use of the facility, subject to the above
reference Lease and while the additional parking structure is being
constructed. . . As for the limousine service, | do not object to
their use at this time, however, this is not to be interpreted or
construed as a consent to any agreement between the limousine
service and Love Terminal Partners, L.P. nor a waiver of the City’s
rights and privileges undené Lease.

As for the Sublease rentals, it is our interpretation of the Lease that
anyrentalsreceive[d] under a sublease, including any other
business agreement holding under the Lease, (i.esulbase,
license, etc.) will be subject to the 50% rehare provision as

stated in Article XX of the Lease. In fact, Sectiorf,]L3

Assignment and Suletting of the Sublease between Virginia
Aerospace and Love Terminal Partners, L.P. ([*]Sublesgge”)

states that

“...SUBLESSEE SHALL BE RESPONSIBLE TO PAY ANY
AND ALL AMOUNTS, IF ANY, WHICH SUBLESSOR IS
OBLIGATION TO PAY TO LANDLORD IN CONNECTION
WITH SUCH REVENUES AND INCOME UNDERRTICLE
XX OF THE MAIN LEASE IN CONNECTION WITH ANY
SUB-SUBLEASE...”
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As you can see from the above, this 50% rent share was
contempéted when the sublease was executed by your
predecessor. The fact that the City has not pursued these excess
revenues during the temporary sub-subleasedabbeense
agreements ais not mean that the City has waived its right to
pursue these revenues in the future.

DX 68 (DAL-CFC-002182-83).

G. Hampstead’'sIncome From Subtenants Valuation of the Leasesand
Attemptsto Sellthe Leases

Following Legend’s bankruptcyjampstead wastill able to earn income from its
subtenats. Tr. 209798 (Naul). From 2002 to 2008 he largest paymestvere from Sewell,
although Hampstead also received payments from the car dealership from 1999 tt 2801.
2098-99. Other revenue came from an aviation freight company, a limoasmeany, two
automobile dealerships, an aviation reservation serviceseratalireless telecommunications
companies.ld. at518-20; DX 105. From 2004 to 2008, however, Hampstead’s income from
these properties did not cover their annual rental payment, which was approx$6ai#&000.

Tr. 2100-02(Naul), DX 105.

In the 2005 and 200hancial reports foHampstead Investment Partners lll, |_iRe
value of the assetsvned bylLove Equity Partners Ill aslisted asapproximately$17.1 and
$17.2 million, respectivelyDX 76; DX 91. In the 2008eport an additional caveat as to the
valuation of the assets was provided:

In the absence of better information, the general partner has
continued to value the investment at the appraised values from
March 2005. Such appraised values considered the flight
restrictions infeffect] at the time that precluded loingwul flights

out of Love Field. Thus, the appraised values did not assume a
bestcase (no flight restrictions) scenario and the general partner
continues to believe those appged values represent the best
information currently available.

DX 91. According to Ms. Moog, Hampstead’s accountant, the financial reports provided only
the property’s book value, not its market value:

Q Is it possible that book value would not reflect the current
market value of assets?

* % %

A Yes. Book value - there’s noc- you could make no
assertion as to véther book value equaled market value.
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* % %

Q They're not the same thing.

They're not the same thing.

* % %

Q Based upon your review of Defense Exhibit 91, is it your
understanding that the auditors considered the appraisal
reports that they reviewed to be a reliable indication of the
valueof the assets themselves?

A It's my opinion that they did not consider them to be
valuable- - they didn’t consider them to be a true valuation,
which was the reason for the significant caveats included in
the second paragraph that describes the valuation.

Tr. 1692-64 (Moog).

In early2006, Hampstead held discussiavith Pinnacle Airlineg*Pinnacle”)regarding
a possible sale of the Master Leag®.at 85 (McNamarg, 486(Naul). According to Mr. Naul,
Pinnacle was extremely interested in the property and on April 28, 2006, Hampstead sent
Pinnacle a proposald. at486-88(Naul). According to the terms of the proposal, Hatepd
agreed on a price &100 millionfor the entire property (the Master Lease) or $ion for
just the existing gates (the Subleadé) at 48990; JX 32 However, the sale to Pinnaslas
never consummatedrr. 491 (Naul). Hampstead also engaged in preliminary discussions with
JetBlue, but nothing ever came of theld. at 486, 514-15.

H. Hampstead’'sCessation of Operations at Love Field

For fifteen months following the WARA'’s enactmelHampstead contired to pay the
rent on the Master Leaséd. at80 (McNamarda. However, in March 200&jampstead
informed Dallas ofts intent to cease rental payments on the Master Lease and Subte&p. J
1 12. Subsequently, on November 20, 2008, Dallas infoHtaeapstead that it was default
under botHeases Id. Dallasthen instituted eviction proceedings and in December 2088,
granted possession of the leaseholds. Demolition of the Lemmon Avenue terminal, which
had begun on July 20, 2009, was completed by September 297 2009 9.

® The court, accompanied by counsel, party representatives, and city officiald,ttaure
Lemmon Avenue terminal on March 25, 2009, prior to its demolition. The site visit also
included a tour of other facilities at Love Field.
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Between 1999 and 2008, Hampstead investddieers60and$70 million in Legend
and the Lemmon Avenuerminal. Tr. 77 (McNamara) Over the course of its existend@ve
Terminal Partnerbost more than $25.5 ition in incomeplus an additional $8.5 million due to
depreciation and abandonment of assktsat 1712 (Wetzel) Similarly, Virginia Aerospace
over the course of its existence, loger $12million in incomeplus an additional $5.5 million
due to depreciation and abandonnadssets Id. at 1713-15. Moreover, at no time did
Hampstead earn enough rental income to cover the monthly payments on the kasteldL
at 2101-02 (Naul).

l. Hampstead’'sPlans for a SixteenGate Terminal

In 2012 ,1° Hampstead commissioned a set of architectural plans from the firm of Good
Fulton Farrell(“GFF”) for the expansion of th&ix-gate Lemmon Avenue to a sixtegate
terminal. Tr. 1015 (Cullum); PX 107G. Hampstead never discussed these plans wihlRalla
531 (Naul), or the &deral Aviation Administration (“FAA”)id. at1760 (Poole).

THE GOVERNMENT’S LIABILITY FOR FIFTH AMENDMENT TAKINGS
Legal Standards
A. Fifth Amendment Takings Generally

The Takings Clause of the Fifth Amendment provides that private propertystide
taken for public use, without just compensation.” U.S. Const. amend. V clabse'was
designed to bar Government from forcing some people alone to bear public burdens wHich, in al
fairness and justice, should be borne by the public as a whdtenstrong v. United State864
U.S. 40, 49 (1960). “The chief and one of the most valuable characteristics of the bundle of
rights commonly called ‘property’ is ‘the right to sole and exclusive passestheright to
excludestrangers, or for that matter friends, but especially the Governméa#itchell Arms,
Inc. v. United States, 7 F.3d 212, 215 (Fed. Cir. 1993) (quoting Hendler v. United States, 952
F.2d 1364, 1374 (Fed. Cir. 1991)Jhe Takings Clause does not prohibit the taking of property.
Brown v. Legal Found. of Wash., 538 U.S. 216, 235 (208&3ther, it proscribes a taking
without just compensationd.; see alsdrirst English Evangelical Lutheran Church of Glendale
v. Cnty. of L.A., 482 U.S. 304, 315 (1987) (providing that the Takings Clause “is designed not to
limit the governmental interference with property righes se but rather to secure compensation
in the event of otherwise proper interference amounting to a taking”).

Traditionally, “[p]roperty has been well defined to be a person’s right to possess, use,
enjoy, and dispose of a thing not inconsistent with the law of the’ |d&ehbody v. United
States43 Ct. Cl. 5, 16 (1907). “Real property, tangible property, and intangible property all
may be he subject of takings claimsConti v. United States, 291 F.3d 1334, 1338-39 (Fed. Cir.

10 previously, in 2002 and in 2008ampstead commissioned a series of architectural
sketchesrbm the Dallas firm of HKS, regarding possibilities for expansiothe 26.8 acres
covered by the Master Lease. Tr. 44, 532-34 (Naul); PX 107MX 64.
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2002)(citations omitted).Included in the category of intangible property rights are legSes.

Sun Oil Co. v. United States, 572 F.2d 786, 818 (Ct. Cl. 1978) (“As a general proposition, a
leasehold interest is property, the taking of which entitles the leasehojdst tompensation

for the value thereof.(citing Lemmons v. United States, 496 F.2d 864, 873 (Ct. Cl. 13é4);
alsoU.S. Trust Co. of N.Y. v. Newersey431 U.S. 1, 19 n.16 (1977) (“Contract rights are a

form of property and as such may be taken for a public purpose provided that just compensation
is paid.”); Lynch v. United States, 292 U.S. 571, 579 (1934) (“The Fifth Amendment commands
that property be not taken without making just compensation. Valid contracts are property
whether the obligor be a private individual, a municipality, a state, or the Unatxs St

The United States Court of Appeals for the Federal Circuit “has develdpedstep
approach to takings claimsBoise Cascade Corp. v. United States, 296 F.3d 1339, 1343 (Fed.
Cir. 2002);accordAcceptance Ins. Cos. v. United States, 583 F.3d 849, 854 (Fed. Cir. 2009).
First, a plaintiff must identify the property interestttheas allegedly takenNw. La. Fish &

Game Pres. Comm’n v. United States, 79 Fed. Cl. 400, 408 (Z@@/3lsdaruk Tribe of Cal.

v. Ammon, 209 F.3d 1366, 1374 (Fed. Cir. 2000) (“[A] court determines whether the plaintiff
possesses a valid interest e property affected by the governmental action, i.e., whether the
plaintiff possessed a ‘stick in the bundle of property rights.”). Second, “[o]nce arpromht
has been established, the court must then determine whether a part or a wholetefésahas
been appropriated by the government for the benefit of the public.” Members of Pearaut Quot
Holders Ass’ninc.v. United States, 421 F.3d 1323, 1330 (Fed. Cir. 2005) (citing Conti, 291
F.3d at 1339)see alsdaruk Tribe of Cal, 209 F.3chat 1374 (“If a plaintiff possesses a
compensable property right . . . a court determines whether the governmental astoa at
constituted a taking of that ‘stick).” Courts “do not reach this second step without first
identifying a cognizable propertytarest.” Air Pegasus of D.C., Inc. v. United States, 424 F.3d
1206, 1213 (Fed. Cir. 2005).

Finally, jurisdictionover takings claims against the United Stéiesin the Court of
Federal Claims Murray v. United States, 817 F.2d 1580, 1583 (Fed. Cir. 1987) (“[T]he ‘just
compensation’ required by the Fifth Amendment has long been recognized to confer upon
property owners whose property has been taken for public use the right to recover money
damages from the governmentdrcordRussell v. United @tes 78 Fed. CI. 281, 289 (2007)
(“The Takings and Just Compensation Clauses of the Fifth Amendment do constituteya mone
mandating source and claims under these clauses are within the jurisdictionaoirttig c

B. Two Types of Takings

According b the United States Supreme Couthé'Supreme Court”), the government
may effect a taking of such “private property by either physical oticupar regulation.”
Tuthill Ranch, Inc. v. United States, 381 F.3d 1132, 1135 (Fed. Cir. 2604y Lucas v.S.C.
Coastal Council, 505 U.S. 1003, 1014-15 (199 alsoree v. City of Escondido, Cal., 503
U.S. 519, 522-23 (1992) (describing “two distinct classes” of takinbsphlysical occupation of
property; and (2) regulation of the use of property).
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1. Physical Takings

A physical taking constitutes “a permanent and exclusive occupation by themewtr
that destroys the owrisriright to possession, use, and disposal of the propeByise Cascade
Corp., 296 F.3d at 13583¢e alsd oretto v. Teleprompter Manhattan CATV Corp., 458 U.S.
419, 426 (1982) (“[A] permanent physical occupation authorized by government is a taking
...); Hendler, 952 F.2d at 1375 (“A physical occupation of private property by the government
which is adjudged to be of @&pnanent nature is a taking”). A physical taking occurs when
“government encroaches upon or occupies private land for its own proposed usezblBalaz
Rhode Island533 U.S. 606, 617 (20019ee alsdNollan v. Cal. Coastal Comm’n, 483 U.S. 825,
832 (1987) (explaining that a “permanent physical occupation” occurs “where individeials a
given a permanent and continuous right to pass to and fro, so that the real property may
continuously be traversed, even though no particular individual is pedrtotstation himself
permanently upon the premises”). “When the government physically takes pmsséssi
interest in property for some public purpose, it has a categorical duty to coneptbesairmer
owner.” TahoeSierra Pres. Council, Ing. Tahoe Reg’l Planning Agency, 535 U.S. 302, 322
(2002)(citing United States v. Pewee Coal C&41 U.S. 114, 115 (1951xee alsiree 503
U.S. at 522 (“Where the government authorizes a physical occupation of propatjugdly
takes title) the Takings &lise generally requires compensation&)permanent physical
occupation “is a per se physical taking. because it destroys, among other rights, a property
owner’s right to exclude.John R. Sand & Gravel Co. v. United States, 457 F.3d 1345, 1356
(Fed Cir. 2006),_aff’'d on other grounds, 552 U.S. 130 (2008).

“In a physical takings case, the inquiry is limited to whether the claimant cahsbstab
physical occupation, not necessarily of infinite duration, of his property bydter@ment.
Applegate v. United State85 Fed. Cl. 406, 414 (199@)iting Lorettq 458 U.Sat441). ‘The
physical occupation need not occur directly, but can be found in a physical injury pooesity
substantially contributed to by a public improvemend. (citing United States v. KarCity Life
Ins. Co., 339 U.S. 799, 809-10 (195@pe alsd_ove Terminal Partners, L.P., 97 Fed. &424
(describing a physicahking arising from the government’s enactment of legislation targeting
the plaintiff's sixgate teminal for destruction).

2. Regulatory Takings

A regulation that restricts the use of property or unduly burdens private progergsts
results in a regulatory, not a physidaking. Huntleigh USA Corp. v. United States, 525 F.3d
1370, 1378Fed.Cir. 2008);accordTuthill Ranch, Inc., 381 F.3d at 1137. In other wosds,
regulatory takings one in which “the government prevents the landowner from making a
particular use of the property that otherwise would be permissiblaést Props., Inc..\United
States177 F.3d 1360, 1364 (Fed. Cir. 1999) (citingcas 505 U.Sat 1014).

Originally, the Supreme Court held “thithe Takings Clause reached only a ‘direct
appropriation’ of property or the functional equivalent of a ‘practical ousteéheigwner’s]
possession.”Lucas 505 U.S. at 1014. Howevet Jater concludedthat government regulation
of private property may, in some instances, be so onerous that its effectnsotamt#o a direct
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appropriation or ouster—and that such ‘regulatory takings’ may be compensable urkdlihn the
Amendment.” Lingle v. Chevron U.S.A. In¢544 U.S. 528, 537 (200%5ee alsdMembers of
Peanut Quota Holders Ass'n, 421 F.3d at 1330 (“While a taking often occurs as a result of a
physical invasion or confiscation, the Supreme Court has long recognized thagiflation

goes too far it will be recognized as a taking.” (quoting Pa. Cddialhon 260 U.S. 393, 415
(1922)). There are two types oégulatory takings:categoricandnoncategoricat!

Huntleigh USA Corp., 525 F.3d at 1378 n.2.

a. Categorical Takings: TheLucas Analysis

A categorical taking is one in which “atonomically viable useg., all economic
value, has been taken by the regulatory impositiétalm Beach Isles Ass®cv. United States,
231 F.3d 1354, 1357 (Fed. Cir. 20@@nphasis in originalsee alsd.ucas 505 U.S. at 1015
(indicating that categorical treatment is appropriate “where regulatioasdalhieconomically
beneficial or productive use of land”)n other words;'when the owner of real property has
been called upon to sacrifice atonomically beneficial uses in the name of the common good,
that is, to leave his property economically idle, he has suffered a takingds 505 U.S. at
1019(emphasisn original). Such aaking, like a permanent physical invasion of property, is
deemed a per se taking under the Fifth Amendm®eeLingle, 544 U.S. at 53&ee alsdres.
Invs., Inc.v. United States, 85 Fed. CI. 447, 477 (Fed. Cl. 2088)ing that[g]overnment
regulation goes ‘too far,” and effects a total or ‘categorical’ takingnwhdeprives a landowner
of all economically viable use of his ‘parcel as a who{eitations omitted)

As with all takings, glaintiff mustfirst demonstrate tiie to a property right that has
purportedly been takenesGood v. United States, 39 Fed. Cl. 81, 84 (1997), and then the court
must determine the extent to which the property has been appromsegbttmbers of Peanut
Quota Holders Ass'’n, 421 F.3d at 133ven where the court concludémweverthat the
regulationhas taken all economically viable use,compensation is owed and th&ts ‘may
resist compensation. . if the logically antecedent inquiry into the nature of the owner’s estate
showsthat the proscribed use interests were not part of his title to begin Witlsds 505 U.S.
at 1027. In other words, compensablaking does not occur if the government’'s common law
nuisance and property principles prohibit the desired land use:

Any limitation so severe cannot be newly legislated or decreed
(without compensation), but must inhere in the title itself, in the
restrictions that background principles of the State’s law of
property and nuisance already place upon land ownership. A law
or decree with such an effect must, in other words, do no more
than duplicate the result that could have been achieved in the
courts—by adjacent landowners (or other uniquely affected persons)
under the State’s law of private nuisance, or by the State uader i

11 Although egulatory takings may be temporary or permaneat; ‘tare not different
in kind.” Both require compensation.” Kemp v. United States, 65 Fed. Cl. 818, 823 n.2 (2005)
(quotingFirst English Evangelical Lheran Church of Glendale, 482 U.S. at 318).
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complementary power to abate nuisances that affect the public
generally . . ..

Id. at 1029accordHendler v. United States, 38 Fed. Cl. 611, 615 (19®B&cause a property
owner does not have a right to use his property in a manner harmful tohpeddtic or safety,
the government’s exercise of its powers to protect public health or safety doessiitute a
compensable taking of any of the owner’s property rightaff’d, 175 F.3d 1374 (Fed. Cir.
1999). At all times,the government bears the burdendeintifying those’‘background
principles of nuisance and property law that prohibit” the plaintiff's intended use pfdperty.
Lucas 505 U.S. at 1031.

b. NonCategorical Takings: ThePenn Central Factors

Unlike a categorical taking,r@oncategorical taking “fall[s] short of eliminating all
economically beneficial use of propertyConsumers Energy Co. v. United States, 84 Fed. Cl.
152, 156 (2008) (citin@alazzolp533 U.Sat617). A noncategorical taking is the
“consequence of agelatory imposition that prohibits or restricts only some of the uses that
would otherwise be available to the property owner, but leaves the owner with sabsiabke
economic use . ! .Palm Beach Isles Assoc231 F.3d at 1357. In determining winer a
noncategorical taking has occurred, courts look to the factors identified by thenSu@oeirt in
Penn Centralransportation Co. v. City of New York, 438 U.S. 104 (1978):

In engaging in these essentially ad hoc, factual inquiries, the
Court’s deisions have identified several factors that have
particular significanceThe economic impact of the regulation on
the claimant and, particularly, the extent to which the regulation
has interfered with distinct investmedacked expectations are, of
course, relevant considerationSeeGoldblatt v. Hempstead, [369
U.S. 590, 594 (1962)]. So, too, is the character of the
governmental action. A “taking” may more readily be found when
the interference with property can be characterized as a physical
invasion by governmensee e.qg, United States v. Causp$28

U.S. 256, (1946), than when interference arises from some public
program adjusting the benefits and burdens of economic life to
promote the common good.

Id. at 124.
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I. Analysis
A. Plaintiffs Have Established a_ucas Categorical Taking of Their Leasehold
1. Plaintiffs Possessed Valid Property Interests at the Time of the Kang

Although the parties dispute the issd¢his court previously concluded that plaintiffs
have valid property interest Virginia Aerospace is the successor in interedigd®6.8 acres at
Love Field covered by the Master Lease initially executed in 1955 betwekas Batl Braniff,
and Love Terminal Partners is a sublessee under the Master [Szst@ve Terminal Parters,
L.P., 97 Fed. Cl. at 386-87.

Furthermore, the scope of plaintiffs’ leasehold interests is cledihede As noted
above, Article VII of the Master Lease provided that Virginia Aerospace’s primary bssimad
to be aviatiorrelated!® SeeJX 1 (LTP-000828-29). In addition, although not incorporated into
the Master Lease, when Virginia Aerospace acquired the Master Lease im20@3 the
conditions of sale was that the property not be used for the performance of heafly airc
maintenanceSee Tr. 468-71 (Naul); JX 4 (LTP-011376-77).

Having identified plaintiffs’ valid property interests, the court must now oheter
whether the federal government appropriated those interests for public use.

12 while defendantoncedes that plaintiffs held the right to #&8 acres at Love Field
covered by the Master Lease as of October 13, 2006, defendant argues thésptaimgnt
claims go beyond the terms of the Master Lease in two respects. Def.isaPBstd7. First,
defendant claims that plaintiffs ignore the fact that the dfdstase expires on September 30,
2023, and does not contain an automatic right of reneddaht 4748. Second, defendant
claims that plaintiffs ignore the fact that the Master Lease contains-shang provision that
requires the lessee to pay Dallas fifty percent of any rental income collexted Sublessee.
Id. at 48. As a result, defendant reasons, plaintiffs (1) valued the Master Lefaserdad in
2036 rather than 2023, (2) failed to opine as to whether the sigéterterminal woul be built
without a lease extension, and (3) failed to consider the effect of the Maaserd eensharing
provision in their highest and best use valuatidds. These arguments, however, go to the
value of plaintiffs’ leaseholds, and not to whether plaintiffs have identified padiperty
interests, an issue which is undisputed.

13 Although it is clear that Hampstead used its properties for nonaviation related
purposes, the court finds that, based on the language of Article VIII of therNlasgte, it did
not have the right to do so, irrespective of the fact that Dallas chose not to erdbpr®vision.
SeeDX 66; DX 68.
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2. The WARA Destroyed All Economically Benefical and Productive
Use of the Subject Property

In assessing whether a categorical taking has occurreaieesin which all economic
value has been taken,ly this case, a federal statutthe WARA—the court must review the
testimory of the parties’ egert witnesses regarding the potential uses for plaintiffs’ leaseholds.
In support of their argument thaiet fedeal government, through the enactment of the WARA,
deprived their leasehold of all economically viable pé&intiffs rely uponthe testimow of
Messrs. Hazéf and Massey®

Mr. Hazel,whom the court qualified an expert in airport commercial facilitiéfirst
testified that following the WARA'’s enactmettihere weréno othereconomical uses” for the

14 Mr. Hazel is an aviation consultant specializing in commercial facilities. Tr-1210
(Hazel) He studies the opetian of airport facilities such as retéilisinesses, parking, and
concessions, compasthem to other airports-both domestic and international—and tlodfers
recommendations for improvementsl. He has worked in the aviation industry since 1983.
at 1211-12. He holds a bachelor’s degree from Princeton University, a juris doctor from the
University of Chicago, and a master of business administration from Georgengian
University. Id. at 1212. After practicing law for approximatdilye years,he took a job with
U.S. Air. Id. at 1212-13 Although he started as a regulatory attorney at U.S. Air, in 1989, he
waspromoted to Assistant Vice President of Properéasd, becameesponsible for obtaining
lease rights at airports, negotiating leas@s], voting on the budgets for over 100 airports along
the East Coast, and in Canada, the Caribbean, and Eudop¢.1216-17. He was then
promoted toAssistantVice President of Properties and Faciliteasl subsequentljice
President of Propertiesd Facilities and became responsible for overseeing the design,
planning, and project management of the airline’s facilitidsat 1217-20.Heleft U.S. Air in
2001 to become an aviation consultant, the position he still hwdat 1221-26.

15 Mr. Massey is a commercial real estate appraiser. Tr.(N384sey) He hasa
bachelots degree in bsinessadministration from Texas Tech Universiéyndan MAI
designation, and licensal in commercial real estate appraisalexas. Id. He has been
performing appraisals since 1970 and has appraised over 20,000 properties, includinggroperti
in almost every state in the United States, the Caribbean, Mexico, and Cahadd.336. He
previously appraised at least ten properties at Love Fieldding multiple commercial
properties, an airplane overhaul facility, car rental lots, and airplangetoaages. Id. at 1337-
39. He also appraised airport properties elsewhere in Texas, including at Medghanmnand
Alliance Airport in Fort Worthas well as at airports in Oklahoma City, Oklahoma; Sacramento,
California; Arkansas; and New Mexicdd. at 1340-41. In addition, he served on the board of a
regional airport in Collin County, Texas, located just north of Dalldsat 1341-42.He has
been qualified as an expert witnessaal estat@appraisal over 100 times ahds testified
regarding those appraisddetweerfifty andsixty times. Id. at 1343-44.

16 Tr. 1228 (Hazel).
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26.8-acre property covered by the Master Lease apart from use as a passengeinair’tetd.
at 1231-32. Specifically, Mr. Hazel concluded that little to no income was available & total
of six different categories(1) passenger terminal renfaks (2) passenger landing fe€8) car

rentalfees (4)

income fromretail as well as food and beveraff® cargo rentafees and (§

income froma hotel With respect to passenger terminal reatad passenger landing febg
testifiedthat these sources were wholly precluded by tARW.

Id. at 123536.

So if you look at the major sources of airport revenue, I'll go
through them, the biggest source is terminal rental, passenger
terminal rental, and that doesn’t apply because WARA restricts
and prevents this facility from being used as a passengants,

so that's off the list. The next biggest slice is passenger landing
fees. This area can't be used to generate landing fees because it's
not a runway. That's off the list, clearly.

With respect to car rentals, he testitieid too was not an available source of

revenue for plaintiffs:

Rental car revenue to airports is generated from people who rent
cars, and then a percentage of their rental is paid to the airport by
the rental car company, typically 10 percent. There’s nofaray

this site to capture that revenue. That's revenue paid by the rental
car companies to the airport, so it doesn’t apply.

Id. at 1237.He testified that the same was true with respeictdome fromretail, food, and

beverage:

The third area is food and beverage and retail, and the food and
beverage slice is smaller than many people might expect. It's 2.9
percent, and the retail slice . is 3.5 percent . . . Those numbers

refer to passenger terminal food and beverage and retail, and we've
alreadybeen told that we can't operate this as a passenger terminal,
so those don't apply either.

Id. He also testified that there was little demand for additional cargo reata:sp

[W]hat you see is that Love Field generates very, very little cargo.
| mean it's not in the top 100 of U.S. airport$he cargo is going

to be at DFW, is at DFW and to a secondary extent, at Alliance.
There’s limited cargo activitjat Love Field] There’s very little
demand for cargo activity therédon’t see this at alkis a potential
use of this site. There’s no demand for that.

17 Mr.
1258(Hazel).

Hazel defined economical usewalether revenue woukekceed expensedrr.
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Id. at 1239. Finally, with respect to building a hotel on the site, he testified thanitiéians
werenat optimal:

| concluded that it makes no sens@eed to give you a little
backgraind again. All things being equal, businesses prefer to
operate off the airport than on the airport, and the reason for that is
that off the airport, you can own your property. You can put a
mortgage on it. You can own it fee simple, number one, whereas
on the airport, you just get a lease, and that causes problems. Two,
it's more expensive to be on the airport. You've got higher cost of
security. You've got to badge your employedss just generally

more expensive to be on the airport, and so if you need to be in the
airport, if you're operating a terminal concession, you have no
choice, but if it's a facility that could be on the airport or off the
airport without any significant locational benefit, you're generally
going to want to be off the airport.

* % %

Well, there’s already two hotels right on Mockingbird, right near
the entrance to the airport, off airport, so why would anyone want
to drive 2.7 miles to a hotel located on a leasehold at the airfiort?
just doesn’t make any sense to me.

Id. at 1245-46.

In addition, Mr. Hazel dismissed the two uses suggested by defendant’s expdints. Wi
respect to building an additionalkiéd Base Operator (“FBQ"he testified that there was simply
no demand:

FBOs provide théuel andthe facilitiesthat private aircraft use

when they are at an airport. Most of their revenue comes from the
sale of fuel, but they also charge for parking. They may provide
maintenance services. They typically have a terminal with some
lounge facilities, et cetera, asd Love Field has six FBOs. One

or two of the documents refer to seven, but | observed six FBOs.

* % %

In addition, the corporate operators have learned to improve their
fuel procurement, and so what used to be the main source of
revenue for FBOs is adly getting squeezedrlhere used to be very
healthy markups on fuel. If you look at the rack rates for fuel costs
at FBOs, they look like high costs, but actually, the corporate
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operators are negotiating deals with the chains, which significantly
limit markups, so this is a business that is getting tougher and
tougher, like many businesses at an airport that has a huge number
of FBOs

Id. at 1200-41.

He came to the same conclusion with respect to the potential for income frairpoft
parking, notinghat Love Field already had adequate facilitigs.at 1242-44. In support of his
position, he cited the June 2008 Five-Party Agreement for Love Field, imdlichtedthat the
airport’s 7,000 clos@ parking spaces were adequate for the averageldaat 1243. He also
noted that if plaintiffs were to build a parking facility on their property, it woul@.@amiles
away from the main terminald. at 1244. He further noted that there already was aairqub+t
parking facility, as well as aar rental business with additional parking, both of which were
located at the entrance to the airpdd. at 1244-45.

Finally, Mr. Hazel notedhat vacant terminals were typically demolished and that it was
extremely difficult to find a tenant lookirfgr a shoriterm lease that would provide the lessor
with a profit. Id. at 1246.

Ultimately, it was Mr. Hazel’s opiniorhased on hisxperienceonstructing terminals in
Boston, New York City, Philadelphia, Phoenix, and San Ditgd,Hampstead’s proged plans
for asixteengate terminatshow a terminal that [c]ould be successfully used as a passenger
airline terminal.” 1d. at 1248-49. Specifically, he noted that (1) the plan allowed tioeaty
sevenfoot separation between wingtips, more thanftfieenfoot separation recommended by
the FAA, and thereforthe terminalwas c@able of accommodating the widest of the narrow-
body fleet aircraftid. at 1250-51; (2) theixteengate terminalaveragedpproximately 27,500
square feet per gate, roughly comparable to the renovated Ronald Reagan \Wastatighal
Airport, id. at 152-53 (3) the departure loungeveragd approximately2,400 square feet,
larger than the 1,500 square femtommendedly the FAA, id. at 1253-54 (4) the terminal’s
spacesvere sufficient to accommodate areas ickdting, lobhkes, circulation baggagelaim,
airline operations, and short-term parking, id. at 1254f)7the aircraft utilizing the terminal
would be able to enter and leave the terminal as well as useivays,id. at 1257; and (6) the
terminal was capable of meeting passenger demand, even diquedkvels, id. at 1249.

Mr. Masseywhom the court qualified an expert in commercial real estate apprgfsal
testified that his conclusions regardiig thighest and best use of the 8c8e Sublease were
based on whether the intended use was (1) legally permissible, (2) physissilgle (3)
financially feasibleand (4) designed to allow the maximum potential retfiril. at 1348, 1352

18 |d. at 1345 (Massey).

19 Mr. Massey defined highest and best use as “[t]he reasonably probable anséegal
of vacant land or an improved property, which is physically possible, appropriatelytsappo
and financially feasible and that results in the highest value.” PX 90 at 44. Thitatehf
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(Massey). Vith regard to the highest and best use oftloperty lefore the enactment of the
WARA, he concluded that itag “as a scheduled airline terminal as it was built and designed,”
and that the highest and best use of the same property after the enactmewtARKheavas as
“some type of aviation use.ld. at 1352-53 He specifically rejected the postenactment use of
the leasehold as an FBO becahedelieved there was not room for another FBO at Love Field.
Id. at1355. In response to Mr. Perkinggstmony, discussed below, that the highest and best
use for the property was as “a highd” FBO, Mr. Massey testified that the field of FBOs was
saturated and that the terminal was too far from the active taxiway and thesieka@ the
potential for visibility, good signage, and aircraft storafge.at 1358-59. In additioneh
concluded that using the site for parking would ndfitencially feasibleand therefore not the
highest and best use, due to the existence of over 7,000 parking spaces at Lovd.Field.
1359-60. In support of this conclusion, he cited the deposition testimony of Mr. Poole, who
stated that Dallas had no plans to build additional parking at Love Hitld.

With regard to the fair market value of the property prior to tlzetement of the
WARA, 2% Mr. Massey concluded that the &8re leaseholdovered by the Subleasas worth
$20.5 million. Id. at 1369-71; PX 90 at IMr. Massewitilized two approaches to determine the
before value of the property. First, he used tkeerite approachwhich he defined asa“forecast
of gross income, less expenses, the derived net operating income and then the method of
capitalizing it into an indication of value.” Tr. 1368 (Massey). In addition to conduutng
own appraisal using this method, he also relied upon the analysis in a report preghesd by
MeehanGroup, which includes. Meeharf!* anaviation consultant, and Mr. Andersam,
expert appraiser of aviatiespecific assetsvhose work was reviewed and corroborated by Mr.
Miller. 1d. at 1368-69. Then, Mr. Massey used the replacement cost approach, which he defined
as the cost to recreate the facility less depreciation clastat 1371-72. In determining the
replacementalue, he relied on a computer-driven program widely used in the indusitey—
Marshall and Swift Commercial Estimato—as well as projections made by Mr. Cullum,
another one of plaintiffs’ expert withessdd. at 1372-74. He then reconciled the values
produced by the two methodologies and came up with a final figure of $20.5 midicat.

highest and best use is consistent with this court’s case law and the Agpslitde’s
definition of highest and best use, of which the court takes judiciakencBed.oveladies
Harbor, Inc. v. United States, 21 CI. Ct. 153, 156 (1990)\&ladies Harbor I”); Appraisal
Institute, The Appraisal of Real Esta®y8 (13th ed. 2008).

20 At trial, Mr. Massey explained that his assessment of the value of therfgrbpfore
the enactment of the WARA assuntbdt someone assessing the property before the WARA'’s
passage would have known that the legislation was going to be enacted, but notabajoing
to restrict Love Field to justventy gates and not that it would trigger the complete destruction
of the Lemmon Avenue terminal. Tr. 1398-(Massey).

21 Ms. Meeharspecializes in airport demand. Tr. 5@6eehan) She began her
consulting career upon receiving a master’s degree in city and regional p)amitimng
specialization in transportation economics, from Harvard Univergityat 57374. She has
over thirty years of experience in the fieldl. at 567.
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1374-75. While he noted that real estate appraisers also use a methodology caheplitieszlsi
market approach, wherein one compares similar properties on tketpee stated that he was
unable to use that approach in this case because of the uniqueness of Lovid.Faelti367-68.

With regard to the fair market value of the property following the enactafi¢hé
WARA, Mr. Massey concluded that the Subkehad a fair market value of negative $665,800,
which was calculated by taking the value of the Sublease after the enactmentV#RA ($0)
and subtracting the cost of demolition ($655,000) Massey recommendeattmolitionso that
plaintiffs would nothave to pay ad valorem taxes, as well as security, maintenance, and
insurance feesld. at 1375-79, 1417-24. Thus, he calculated that the total amodainafges
owed for the physical taking of the terminal and parking garage was $21,16% g0t 1425.

To counter the testimony of plaintiffekpert withesses arslipport its argument that the
WARA did not cause a regulatory taking of plaintiffs’ leaseholds becausegibat®n did not
take anything of valuelefendantelies uporthe testimog of Messrs. Perkirt§ and Reed®

22 In his expert report, Mr. Massey concluded that the value of the Subleasheafter t
enactment of the WARA was $419,000. PX 90 at 57. At trial, however, Bss&y conceded
on crossexamination that he made a mathematical error in his expert report, and that the actual
after value of the Sublease was $4,000,195. From his testimony, the court furtheoodderst
that both figures were based on an assumption that plaintiffs could continue to lease 2% of t
parking garage to Sewell for car storage, a use that Mr. Massey acknahwédgal was not
permissible under the terms of the Sublease, thus rendering the parlagg géer the
enactment of the WARA functionally obsolet8eeTr. 1414417 (Massey).

23 Mr. Massey derived this figure by adding the value of the property beforakihg t
($20.5 million) to the cost of demolishing the property after the taking ($655,000).

24 Mr. Perkins is an appraiser ofiation-related real estate and other assets, and also
develops and leases aviaticalated real estate. Tr. 24@8@erkins) Mr. Perkins holds a
bachelor’s degree from Harvard University, and is a certified apprai$exas and New Jersey.
Id. at 2450-51. He also has a private pilot’s licerigeat 2466. Mr. Perkins has more than
twenty-five years of experience appraising aviatrefated real estate, and overenty-eight
years of experience developing property at airpddsat 2450. He has been involved in more
than 300 aviatiomelated appraisal assignments and has served as an expert witness in four other
cases.ld. at 2450, 2466-77.

25 Mr. Reed is a principal with Reed & Associates, and servasmnagement
consultant to the aviatioindustry. Tr. 2162-68Reed) He holds a bachelor’'s degree in
psychology from Washington and Jefferson College and a master’s degree in urbegiaral r
planning, with emphases in transportation and finance, from the University buRitts1d. at
2162. He has ovéwentyfive years of experience as a management consultant avitten
and transportation industries and has worked with a diverse group of airports intdge Uni
States, Europe, and Asia. DX 108 at #& hasassisted in over fiftairport and airline lease
negotiations at ovdifteen airports, involving assessments of airport cost, revenue structures,
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Mr. Perkins, whom the court qualified as an expert in the appraisal of avielzieed
real estateé?® testified thathe highest and best use of plaintiffs’ leaseholds—the entirea26e8-
property—bothbefore and after the enactmefthe WARA was as a general aviatiophased
development of hangars that served high end aircraft, turbine airtraftjse unlike that of a
typical FBO. Id. at 2491-92, 2508erkins) According to Mr. Perkins, a general aviation
hangar operated differently than a typical FBO, which he described as being hepeihgent
upon fuel sales:

A fixed based operation in this case will be a subtenant of the
developer or the owner of the property. The owner doesn’t
necessarily have a stake in fusl sales insofar as his ability to
make his rent, but he offers the owner the opportunity to have a
fuel handling agent on the premises. As | said before, oftentimes
in this type of development you're offering the advantageous fuel
sale as incentive foay a fairly desirable rental rate. And, of
course, some of those tenants aren’t going to necessarily have the
personnel or want to put fuel in the airplane. So a big part of
something like this, you have to have a mechanism by which the
airplanes can refuel so the base teneawtsavail themselves of a
good price that you're offering as incentive.

Id. at 2510-11. In addition, he identified two otlevantages of using the property for a hangar
development its large square footage and comparatilely rental rate under the existing
Master Leaseld. at 2499-500.

In assessing the property’s highest and best use, he considered the valueisfirige ex
improvements, notinghat the most valuable improvements wereghaage and the aproid. a
2500-04;see als®dX 109 at 115 (“The ramp, supporting utilities and drainage infrastructure
and, to a somewhat lesser extent, the automobile parking lot along Lemmon Avenue cannot
produce revenue by themselves, but are . . . the most valuable improvements present on the

and airport lease agreementd. Fortwenty-oneyears, h@rovidedfinancial and management
constting services to the Detroit Metropolitan Wayne County Air@srits principal consultant.
Tr. 2164(Reed) During his career, he “has supervised and prepared more tffiaarifal
feasibility studies in support of the sale of airport revenue bonds” at sevpmatsgianothet20
detailed financial plans for construction[ofajor airpor{ facilities, and more thaB0 detailed
annual cost allocations and rate setting studies in support of airport fees ared.ChBdg 108 at
44,

26 Tr. 2472 (Perks).

27 In conducting his highest and best use analysis, Mr. Perkins considered thelgame f
criteria as Mr. Masseywhether the intended use was legal, physically possible, financially
feasible, and likely to result in the highest value. Tr. 2489 (Perkins).
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subjectproperty] as improved.”). Ultimately, while Mr. Perkins concluded thattérminal
facility and the Dalfort Aerospace maintenance hangar were capable of pgpgoia revenue
to offset costs, he did not believe that the padéntvenue would exceed the financial benefit of
demolishing and then redeveloping the site. DX 109 at 115.

Notwithstanding his assessment of the property’s highest and best aseng
development, Mr. Perkinsonceded that there welgo majorobstacledo plaintiffs’ use of the
property as such. Tr. 2492-8erkins) First, he notethatthe seventeegear lease term
available under the Master Leasade it difficult to recover the cost of financing the property if,
for example, the bank remad a teryear amortization periodd. Second, he noted théutet
rentsharing provision of the Master Lease would have prevented any new constricttat
2493-94. He therefore explained that any party contemplating an investment ineheltas
2006 would haveo geta lease extensiors avell asrelief from the rensharing provision.Id. at
2493-94.

With regard to the fair market value of the Sublease, both before and after tmeesriact
of the WARA, Mr. Perkins concluded that it was worth $10,850,080at 2513; DX 109 at
145. Finding that the unique character of the property precluded the use of the splgsoom
approach and that the income approach “produced a value that clearly was below thehappro
that recognized the highest and best use,” he used the cost approach to value the property. T
2514 (Perkins). He noted, however, that his appraisal did not take into account (1) the cost to
build the proposed hangar development, id. at 2550; (2) the demand for general asiejems h
and associated services at Love Figldat 2559, 2569; or (3) the number of flights serviced by
Love Field’s existing FBOs, finding the number of take-offs and landings todbeviant, idat
2560. Instead, he statdthtthe more appropriate metric to review when assessing “the health of
FBOs or general aviation” was to look at the amount of fuel that was burned aptirg aoting
further that when, in 2002, Love Field went from two to four FBOs, the total volume of fdel sol
actually increasedld. at 2663-64. Finally, Mr. Perkins concedbdt the enactment of the
WARA made no difference in his valuation of the propeity.at 2555.

According to Mr. Reed, whom the court qualified as an expert in airport managamdent
airport finarces?® although the Lemmon Avenue terminal was constructed to provide airline
passenger service, the Master Lease had other potential economically beneficiabtisbefore
and after the enactment of the WARSeeTr. 2444 (Reed)PX 108 When overseega
financial feasibility studyMr. Reedfirst examines the airling use and lease agreemefit.
2168-69(Reed) From this document, he leardmsw the airport’s tenant airlines are expected to
do business, pay for such facilities, abide by restrictions, and in some casefhe@maort’s
losses.ld. at 2168.He thenreviews all of the other operations within the airport complex,
including operations on the airfield side, in the terminal building, and in the automobilegparkin
area. Id. at 2170.He specificallyexamines the revenues derived from parking, concessions,
advertising, and news and gift vendold. at 2170-71.He then factors in all of these revenues
and expenses to model the financial operation of the airbrat 2171.Finaly, heevaluates

28 Tr. at 21771Reed).
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the number of people that will use the airport,iarglaned passengetand from that figure,
estimates the number of passengers who will use the airport’s parkiitgfadd. at 2172.

Applying this methodology, Mr. Reed assesetlpotential uses of plaintiffs’
leaseholds, beginning with an examination of theiraigbe property as a terminald. at 2179-
80. First, he considered the Lemmon Averereninal’s airside locatigrfocusing on the size of
the hold rooms, the passenger corridors, the gates, the jet bridges or attachmems, and t
baggage systemdd. at 2179-80. Second, lkegamined the terminal’s roadsitieation, which
includes the roadways and everything involved in a passenger's movement frqrtasi.car
bus into the terminal building and toward an airplalte.at 2183. Third, hassessethe yearly
trendsin passenger traffic at Love Fieldeginning in 20021d. at 2199. Finally, he made
projections regarding future demand for parking, revéram parkersdepreciabn of capital
improvements, and costs to operate a parking busimhgsat 2201-15. Upon concluding this
review, Mr. Reed made the following determinations: (1) ugiedeaseholds ascommercial
aviation terminal would be difficujiven the layout of both the airside aédside of the
Lemmon Avenue terminal, and expansion of the building to meet demand would only exacerbate
the problem, id. at 2181-87; (2) using the leaseholds as a parking facility would be @rofitabl
produdng anet revenuef $31,000,453rom 2007 to 2023, given the increase in passenger
activity at Love Field after the passage of the WARAAat 2199-2001, 2219; DX 108 at 4; and
(3) allowing communications antennae to be placed on top of the parking structureaigoube
profitable, yieldingan additional $653,000n currentyear dollars)n revenue from 2007 to
2023, DX 108 at 4.

In this casethe court concludes that plaintiffs have established a Leatagorical taking
as to the entirety dheirleaséold. In so concluding, the court is persuaded by the testiaiony
Messrs. Hazel and Massey and unpersuaded by the testimony of Messns &wilkReed, as
explained below.

Significantly, oth Messrs. Hazel and Massey testified that the highest andisgesf
plaintiffs’ leasehold, following the enactment of the WARA, was as a passaimgerminglthe
one use expressly forbidden by the WARMKr. Hazel came to this conclusion after reviewing
all availabbe sources of potential revenue, to inclutlgpassenger terminal renfekes (2)
passenger landing fed8) car rentafees, (4) income from retail as well as food and beverage,
(5) cargo rentafees (6) income froma hote] (7) income fromFBOs and (8) income from
additional off-airport parkingMr. Hazel also revieweHlampstead’s plans for a f&te
terminal. Mr. Massey came to thsameconclusion after considering whether the intended use
was (1) legally permissibl€2) physically possiblé3) financially feasibleand (4) allowed the
maximum potential return. In addition, both experts also testified that while plaiotitfld
expect to receive some revenue from the property if it was utilized as arptaking, it would
not be an economical use of the property. Finally, the cowstnbat both experts’ testimony
that the WARA @stroyedall economicallybeneficial andproductive se of thesubjectproperty
echoes Mr. Naul's testimony that although plaintiffs initially believed thetereat of the
WARA would be beneficial to them, op its enactment, they realized it “had the effect of taking
[their] gates away” and was in fact “devastating for [them].” Tr. 501 [jNdn summary,
because the WARA contained explicit language tbatpletely precluded plaintiffs from
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utilizing the poperty as a commercial airline terminal, which is the propehigisest and best
use, the court must conclude thateconomic value remainéallowing the legislation’s
enactment, thus constituting a categorical taking

Contrary to plaintiffs’ expertsvho both agreed that the property’s highest and best use
was as a passenger air terminal, recognizatisuch use was the only use permitted under the
Master Leaseand noted that such use was directly precluded by the enactment of the WARA,
defendant’s experts offered inconsistent views on the property’s potential uses.

Mr. Perkins, the only defense expert who offered testimony as to the properhgsthig
and best use, concluded that the property could be used as a phased general hangar development
However, there areumerouseasons why the courtispersuaded by his conclusion.

First, and foremost, the court discoults Perkins’spremisethat the WARA would not
be a significant factor in a potential buyer’s decision to purchase the property

Q So in your opinion, a buyer, for example, would not ascribe
much priority to the anticipated immediate bump in
passenger traffic on Southwestlines as soon as those
single ticketing restrictions were lifted.

A Yes, sir, he might think of that, but I think also the buyer
would think that, well, how is that to benefit this property?
Southwest is already entrenched in the terminal owned by
the city. Is it reasonable to assume that the buyer for this
property believed that he could somehow benefihly?

Q So you didn’'t see any way a buyer of this property could
benefit from repeal of the single ticketing restrictions of the
Wright Amendment?

A | think the buyer would evaluate it, but there are other
factors connected with terminal operation tifat buyer
would also be aware of. The fact that the Wright
Amendment perhaps is subject to outright repeal or some
modification is indeed a consideration, but | think also that
there’s other evidence to suggest that no matter what
happens to the Wright Amendment, the future of alternative
terminal development at Love Field is at least somewhat
cloudy as of the point in time | think this evaluation would
be happening.

Id. at 2553-54 (Perkins). In this respect, the court further notes that none of thexgibgs

conceded, as did Mr. Perkins, that the WARA played no role whatsoever in their overall
assessment of the property:
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Q So, in effect, you determined that the Wright Amendment
Reform Act made no difference whatever in the value of
this propertyright?

A Once, in my own mind, that | was certain that in terms of
size, location and the market at Love Field that general
aviation was a more promising lotgrm development
option, | didn’t consider the Wright Amendment as a
factor.

Q So the Wright Amendment Reform Act made absolutely no
difference in the value of this property?

A That's correct.

Id. at 2555. However, as detailed above, significant plans were made by the aviatity indus
anticipation of the passage of the WARA. For example, pursuant to th@&ityeAgreement,
plans were made to tear down the Lemmon Avenue terminal, phase out restrictiongcen se
from Love Field, and reduce the number of gates available for passenges s¢ivove Field

from thirty-two to twenty. In sumiit is inconceivable to the court that such dramatic changes to
the air passenger servioperations at Love Field would have no impact whatsoever on an
expert’'s assessment of the highest and best use of a piece of property aiecty by those
plans.

Second, the court is unpersuaded by Mr. Perkins’s finding that the highest and best use of
plaintiffs’ property was as a phased general hangar development for ffle sdason that he
failed to consider the profitability afsing the property as such. Althouugg stated that Head a
general sense of what it would cost to build the hangars on the leasehaddyitted that he
never actually prepared an estimat¢hafse costs:

Q Okay. Now, did you prepare some sort of design or master
plan for the [jpased general hangar] development here?

A Not from a standpoint of actually physically locating
hangars. What | did is an analysis based on the capacity of
the site to support a certain amount of hangar space and
other elements, some buildings, based®size and
configuration. | think | explained it earlier as a percentage
of the size of the site.

Q Right. So you, apart from just assuming that a percentage
of the site will be consumed in custom built hangars for
somebody, you don’t have an actual design that you have
drawn out on a map or on a plot plan.
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A

* % %

Not in a finished form. What | did is sort of look at the
plan and put some areas to it, but | didn’t really draw
specific buildings. | kind of made some assumptions,
recognizing that tere might be, in fact, an FBO on the
property and that has a little different configuration. | did
think about positioning buildings on the property as far as
being closer to Lemmon Avenue or closer to the taxiway.

It's pretty hard to figure out how roln it's going to cost to

construct all of this if you haven’t drawn anything out, isn’t
it?

Well, 1 did an analysis where | assumed there was a certain
amount of a type of hangar space, for instance, a couple
hundred thousand square feet of corporatgaaspace,
50,000 square feet, maybe, of a potential fixed base
operation, and then essentially made an estimate based on
what | think that should cost in Dallas at that time.

* % %

Okay. So you don't really know what it would cost
because you donfeally know what you're going to build,
right? Fair enough?

That's correct.

Id. at 2548-50. Mr. Perkins also never estimated how much revenue would be generated by his

proposed FBO.

In addition, while Mr. Perkins conceded that Love Field had rRBi@s than any other
airport in the top 100 major airports in the United Statefaitel to explain why the owner of
an aiplane currently being housed at Love Field would move their plane to this new FBO:

Q

A

And how many major airports in this countryfaix or
sevenFBOs already?

Only Dallas Love, to my knowledge.
Right. The other 99 have fewer, correct?

Yes.
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* % %

Q And the airplanes that are going to be housed in those
hangars, they're going to have to come from where they're
now being hasedat other FBOs, right?

A Some of them wiill.
Id. at 2559-60, 2569.

Ultimately, Mr. Perkins’s conclusion that the leasehold was worth $10,850,000 was
derived from adding thetal depreciated value of the existing improvements (the apron,
approachesparking lot and structure, engineering, overhead minus the terminal)ttighe
capitalized leasehold advantage (the difference between the market rent andréoe @i} id.
at 2528, a calculation that fails to assign any value to use of thetgrapean FBO.

By comparison, Mr. Hazel’s conclusion that there was no demand for an additional FBO
at Love Field was supported by his review of therketat Love Field

With six FBOs, Love Field has excess FBO capaaityhat has
become a slow or ngrowth business. No new FBOs have entered
Love Field in many years, and it is likely that at least one of the
current FBOs is interested in exiting the market. In general, FBO
margins are being reduced as corporate jet operators pressure
FBOs to cut their fuel margins, which have historically been the
primary source of FBO profitability. The number of smaller
general aviation aircraft using Love Field has dropped substantially
in recent years. As with cargo facilities, to convert the existing
facilities on the Site to FBO use would involve demolition, sit
remediation, and rebuilding, and would make no economic sense.

PX 91 at 10see alsd®X 95 at 9-10.

Mr. Andersor?® whom the court qualifiedsan expert in aviation asset valuatidmad a
similar view regarding the market for additional FBOs at Love Field:

2 Mr. Anderson is an aviation financial analyst and appraiser. Tr. 859 (Andetden)
has a bachelor’s degree from Rutgers University and a master of biingasstration from
the Massachusetts Institute of Technolog.at 85960. He has over fourteeyears of
experience valuing tangible aviation assetsh asaircraft, aircraft parts, aircraft engines,
ground equipmentas well asntangibleaviationassets, such asrportlanding and takeofflots
and airport teminal leases|d. at 861-63; PX 88 Appendix B.

30 Tr. 868-69 (Anderson).
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Q Mr. Anderson, how competitive is the general aviation
market at Love Field?

A Hypercompetitive.

Q Hyper?

Extreme. At the time it had six or seven FBOs serving that
market and serving that one airport. There’s no other
airport in the United States that has that level of a crowded
marketplace. And what that does is reduces the amount of
activity and revenue that each individual FBO can generate,
... given the fairly fixed cost structure of an FBO . . ..

Tr. 2592 (Anderson). Mr. Anderson further notkdt in 2006, Love Field averagaglenty-one
daily departures per FBO, a figure which placed Love Field 85 out of the top 100 amgbds
country—the higher the ranking, the greater the number of departures perl&B4d 2593-94.
According to Mr. Anderson, this figure is significant because it demonsthatethe market for
FBOs at Love Field was saturated:

Just based on my experience working with FBOs, [the number of
daily departures per FBO] is a key operational metric at which you
look. It drives how many gallons of fuel you sell. It accounts for
two-thirds, or 75 percent, of an FBO’s revenue. It can drive how
much line maintenance you perform and it can drive certaim othe
ancillary type services, so the more aircraft you handle, the more
departures, the greater revenue you will generate.

Id. at 2595.

Nor is the court persuaded by Mr. Reed’s conclusion that the leasehold could have been
used for an airport parking operation. First and foremost, Mr. Reed admitted that he never
opined on the highest and best use of the property but instead concluded that the property could
support multiple uses:

Q So who'’s correct about the highest and best use of the
property, you or Mr. Perkins?

A | believe we’re both correct in our own way. There can be
multiples uses on a property. In fact, this property during
its history has had multiple uses. The garage has been used
by parking passengers of the Lemmon Avenue terminal,
it's been used by a[n] automobile dealership, it's been used
by a limousine company. Thetgave] been many different
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Q

A

uses of the garage. Th¢have] also been many different
uses of the aviation side of the property. | believe all of
those uses can be perted. Are permitted.

So by your analysis are you saying the parking structure
and parking lot, for example, can be both used as an
amenity for Mr. Perkins’s proposed development of high
end airplane hangars and for a parking business for the
main termiral?

I’'m not aware of the details of what he was conceiving of,
but there’s certainly plenty of area on that property to
provide parking for hangars in the immediate proximity to
those new hangars. The parking structure is on one corner
of the property.

That wasn’t my question. If the parking structure is used as
an amenity for the hangars, that is, as a place for people to
park their cars when they go to the hangars, it can’t also be
used for a parking business, as you propose, can it?

Depending how many cars, you would simply allocate a
number of spaces to that use and that would redudbe . .
number of cars you could park in there for people who are
going to the main terminal.

* % %

And did you make a highest and best use determination?

| did not.

Id. at 2442-45 (Reed).

In addition, Mr. Reed conceded that the success and therefore the profitélléy o
parking facility he envisioned was based on an unsupported assumption that individuats/curre
parking their cars either in Dalladacility or in one of the private facilities would transfer their
business to a parking lot on Lemmon Avenue:

Q

A

Surely the City of Dallas doesn’t want to empty its own
parking lot in order to fill the Lemmon Avenue parking lot?

| don’t believe they would empty it. | believe what they

would do is simply better utilize it. Structure A, which is
the closst, could be purely for short term, people who are
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called meters and greeters, people who come to the airport
to meet and pick up somebody. Thereby, you'd get very
high turnover and very high daily revenue off of that
parking garage.

But they already get that revenue, presumably, right?

They are getting mostly lorigrm parking. People are
paying the rate because it's relatively low. At $ilday it
is a fairly low rate.

Q Right, but back to my point. If you're going to capture 22
percent of the market, you're going to have to get, you're
going to have to take those cars out of someone else’s lot
because we already have ample parking todglyt?

A Yes. They will be taken out of both types of parking
products, either the structured parking or the surface lots.

Q Got it. It's a fact, though, isn’t it, that you’ve done no
market study that would support your assumption that
either those who park at the city lots would move to this
remote parking or those who park at the existing remote
parking lots would move to the Lemmon Avenue parking
business?

* % %
A | have not][.]
Id. at 2425-27see alsad. at 2428-29.

Finally, Mr. Reed adntied that rather than estimate how much it would cost to shuttle
passengers back and forth from the proposed parking garage to the main téxenielad upon
figures devised by Love Terminal Partners to shuttle passengers ffarage it planned to build
across the street from the Lemmon Avenue terminal to the terminal:

Q Let’s talk now about how people get from the parking
structure to the main terminal. As | understand it, you

anticipated running a van service, correct?

A That's correct.
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Q And that would be a van that does a circular route from the
parking lot, or the parking structure, over to the main
terminal and back again, right?

A That'’s correct.

Q About how many vans would you need to conduct that
service?

A | believe the original estimas by the Love Terminal

Partners were five vans.

Q I’'m a little confused. The Love Terminal Partners were not
sending passengers over to the main terminal, were they?

A There was a plan to shuttle across the street to the garage
that was planned to be built, so my understanding was, as |
looked at the document, that they had estimated what the
cost was to operate that would be.

* % %

Q Okay. And you didn’t make any effort to determine how
much it would cost, how many vans you’d need, in order to
takepeople from Lemmon Avenue all the way over to the
main terminal and to run that shuttle service, right?

A | didn’t adjust their numbers. No.
Id. at 2435-37.

By comparison, Mr. Haz's conclusion that thsite could not be profitably used for
parkingwas basedot on unsupported assumptions, faheron city-prepared planning
documents for Love Field:

So the TARP, which is [a] planning document for Love Field[,]

has a detailed analysis of parking in the document and in the
appendix, and what the TARP concludes, and you can read the
words yourself, is that Love Field, which added 4,000 parking
spaces right close to the terminal in 2002 and 2003 and already had
parking spaces, so it now has about 7,000 really close-in parking
spaces, if you read the TARP, what the TARP says, is that we have
adequate parking for the future. We have adequate parking for the
average day. We have adequate parking for the typical peak day.
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Id. at 1243 (Hazel). In addition, Mr. Hazel focused on the significant compdbtigarking
from operations closer to the main termitredt already existed:

One of those, The Parking Spot, is a national chain, and so it has
advantages already compared to anyone who'’s starting from
scratch in a remote location because it has samorate

cudomers with big discounts, et cetera.

The othe one, Thrifty Park, is simply a car rental place that's
operating parking on the other side, bitd] [right at the entrance as
well.

Id. at 1245.

Like Mr. Hazel, Mr. Anderson also discounted MRReed’sproposed parking business.
According to Mr. Anderson, at 2.6 miles from the main terminal, the Lemmon Avenueaderm
was simply too far for passengers to go for parking when they could curiedtlyafrking
between 0.9 and 1.1 miles from thaimterminal. Id. at 2599Anderson). In addition, Mr.
Anderson questioned Mr. Reed’s pricing and revenue assumptions:

A In essence, for the period of 2007 through 2015 he has
projected rates for the city garages thatgrow at an
average annual rate of 4.3 percent per year.

Q And how does that compare with his projections for
increases at his proposed Lemmon Avenue parking
structure?

A During the same period he’s assuming that prices would

increase at an average annual rate of 10.7 percefur

the two facilities, the garage and the surface lot. So, in
essence, he’s assuming that prices would increasaore
than twice as fast at the Lemmon Avenue ternfithan
they]would at the primary competitor, which would be the

city garage.

Q Are you aware of any reasoning that would support that
assumption?

A I’'m not. | think that with a clearly deficient product

relative to the city garages, you would need to maintain a
very substantial price discount to be able to attract
customers.
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* % %

Q Okay. And what percent of market share does Mr. Reed
project that the Lemmon Avenue parking business would
garner?

A ... . If you look at the year 2013, which is, again, when
they. . . would only have one garage and one parking spot
on the envisioned site, . . . they would be accounting for 12
percent of capacity, but Mr. Reed indicates that he’s
assumed this facility would capture 22 percent of the
market, so that seems to be quite a variance between the
share of capacity and the share of the miarind if you
couple that with the strong price increases that are
envisioned in his projections, it just seems implausible.

Q Okay. Based on those calculations, what is your opinion of
the revenue projectierthat Mr. Reed makes?

A | believe the revaue projections are wildly overstated.

Id. at 2600-03. In addition, Mr. Anderson concluded that Mr. Reed failed to either wholly or
adequately consider expenses such as taxes, ground rent, and capital expenditures when
calculating the parking businesgigerating costsld. at 2603-05. Correcting for these errors,

Mr. Anderson concluded that the nominal value of the property, if used as a parking business,
was $1.1 million, as opposed to Mr. Reed’s estimate of $31 millchrat 2605. When Mr.
Anderson further refined his figure by discounting the cash flow value, his $1.amfigjure

was reduced toegative $1.9 million.d. at 2606. Ultimately, Mr. Anderson concluded that
using the property for a parking business was “not an economically uisdleld.

Finally, the court notes that even though the propeseédengate terminal was never
built, the evidence demonstrates ttiere was a market for plaintiffs’ property at the time of the
taking Asexplained byMs. Meehan, whom the court qualified as an expdudrecasting
airport passenger dema#icthe airline industry suffered a deep recession from 2001 to 2005:

... The significance of this period is that for the network carriers,
which are most of the indusgt . . . during that four and a half 2001
to mid-2005 period, they actually lost more money than they had
ever made, so it was a startling period for the netwarkiers. It
wasn’t just caused by 9/11. It was a recession that started in the
spring of 2001, but 9/11 was the nail in the coffin.

31 Tr. 585-86(Meehan)
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Id. at 603 (Meehan)By 2006 however, the industry had recovered. PX 89 at/Ha result,

and in anticipation of the Wright Amendment being repealed, plaintiffs began toeengag
discussions with carriersish as JeBlue and Pinnacle about acquiring the leaseh®td84-87
(McNamara)485-87 (Naul). Had the WARA not been enacted, plaintiffs would have been able
torealize the value of their leaseholbhstead, following the enactment of the WARA, thkuea

of plaintiffs’ property was reduced to zero. &il.1424-25(Massey)

In conclusion, theourt determines théihe expert testimgnof Messrs. Hazel and
Masseywas unlike the testimony offered by the defense witnesses, highly reliable and
persuasie. Accordingly, based upon plaintiffs’ experts’ testimony, the court findshteat
highest and best use of plaintiffs’ leasehold before the enactment of the WARAs a
passenger airline terminal. In addition, the court determines that, follovaegalctment of
WARA, such use was completely prohibitedls a resultplaintiffs weredeprived of all
economically viable use of the property by a regulatiancgcascategorical taking.

B. In the Alternative, Plaintiffs Have Established a Taking of TheilProperty
Under the NonCategoricalPenn Central Factors

As noted above, und&enn Centralthe court must considére following three factors:
(1) the economic impact of the regulation on the plaintiff; (2) the extent to whicbghkation
has intefered withthe plaintiff's distinct investmeritacked expectations; and (3) the character
of the governmental actiol. Penn Cent. Transp. Co., 438 U.S. at 1¥4this case, all three
factors weigh in plaintiffs’ favor.

1. The Economic Impact of the WARA Was Absolute; No Economic
Value RemainedAfter Its Passage

The economic impadactor is “intended to ensure that not every restraint imposed by
government to adjust the competing demands of private owners [will] result imgs&kaim.”
LoveladiesHarbor, Inc.v. United States, 28 F.3d 1171, 1176 (Fed. Cir. 1994v€ladies
Harbor II'). Clearly, “[glovernment hardly could go on if to some extent values incident to
property could not be diminished without paying for every such change in thalgamne” Pa.
Coal Co., 260 U.sat413. Although there is no “automatic, numerical barrier preventing
compensation,Yancey v. United State915 F.2d 1534, 1541 (Fed. Cir. 1990), plaintiffs must
show that the regulation caused a “serious financial lbss€ladies Harbor |128 F.3dat1177.
Thus, an analysis of the economic impact of the governmental action requires ‘@&isompf
the market value of the property immediately before the governmental adtiothevmarket
value of that same propeltymediately after the action.Cane Tenn., Inc. v. United States, 57
Fed.Cl. 115, 123 (2003kee alsdeystoneBituminous Coal Ass’n v. DeBenedictis, 480 U.S.
470, 497 (1987)Walcek v. United Stated9 Fed. Cl. 248, 258, 267 (200D)his fair market
value, in the context of a taking, is based on the property’s highest and beSee&éson v.

32 “The Penn Centralactors-though each has given rise to vexing subsidiary questions—
have served as the principal guidelines for resolving regulatory takings d¢lzat do notall
within the physical takings dtucasrules.” Lingle, 544 U.S. at 539.
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United States292 U.S. 246, 255 (1934). Finallyt]he economic analysis often expressed in
the form of a fraction, the numerator of which is the value of the subject propertylamrean
Id. at258;see alsd-la. Rock Indus., Inc. v. United Statels8 F.3d 1560, 1567 (Fe@ir. 1994).

Plaintiffs argue thathe enactment of the WARA destroyed “all profitable use” of their
property. PIs.” Posttrial Br33. According to plaintiffs, even if they had been able to profit from
utilizing the property for automobile parking or as an FBO, those “nominal ugesd wot have
provided enough revenue for plaintiffs to cover their approximately $1.8 million memiand
carrying expensedd. at 3334. In addition, plaintiffs argue that as a result of the passage of the
WARA, they were unable “to recoup any of [their] investment through operation or sh& of t
leasehold.”|d. at 34.

Defendant counters that the enactment of the WARA had absolutely no economic impact
on the market value of plaintiffs’ leasehold. Def.’s Posttrial Br. 65. Spedbjficafendant
claims that (1) plaintiffs lost millions in the years before the passéie WARA and had no
agreements in place at the time the legislation was enacted that would have revetses; {2t
plaintiffs offered no evidencas to the value of their leasehold immediately before the enactment
of the WARA, thus rendering their valuations meaningless; and (3) plaintdfi®Id \as
worth the same amount before and after the WARA padsgedt 6783.

In resolving this issue, the coustagainpersuaded by the walkasonedestimory of
Messrs. HazehndMassey Mr. Hazel stated unequivocally that the Master Lease lacked any
pecuniary value following thenactment of the WARA:

First, no economically beneficial uses remained for the 26:.8-

site covered by the Virginia Aerospace lease following the
determination that it could not be used assspnger airline

terminal. The prohibitions against the use of the Site for either a
passenger terminal or aircraft maintenance meant that the leasehold
for the Site had no economic value. The cost of facilities

demolition and site remediation, the leasguirement that the

lessee invest a minimum of $5 million in capital improvements,

and the payment of ground rent all combine to render this Site of

no economically beneficial use.

PX 91 at 20.Mr. Massey testifying as to the value of the Subleasejtvexen further,
concluding that it had a negative value following the WARA'’s passage. Thus, based on the
testimory of Messrs. Hazel and Massey, the courtobetes that plaintiffs suffered a serious
financial loss®® As there can be no greater diminution in value than 100% to qualify for
compensation as a noncategorical regulatory taking, this factor weigledyeintiplaintiffs’

33 While Mr. Perkins testified that the value of the Sublease remained the same before
and after the enactment of the WARA, thus resulting in a 0% diminution in value, thésauatr
persuaded by his testimony because his assessment was not based on thesprspersya
commercial aviation terminal, its highest and best use.
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favor. Furthermore, although Hampstead was able to continue to pay the $3.8 million ingcarryin
costs for 25 years while engged in litigation over the WARA, becau$e statute’s economic
impact was so complete in thtaere was no hope of using the property in any economically
viable way,Hampstead was forced to cease payerg resulting in its ultimateviction from

the gte.

2. The WARA Destroyed Plaintiffs’ Distinct Investment-Backed
Expectations

Consideration of this factor is intended “to limit recoveries to property owrfezan
demonstrate that ‘they bought their property in reliance on a state o$ dlffairdid not include
the challenged regulatory regime.” Cega Gardens. United States, 331 F.3d 1319, 1346
(Fed. Cir. 2003) (quotingoveladiesHarborll, 28 F.3d at 1177). In order to satisfy this
criterion, plaintiffs must demonstrate that their investibacked expectations were objectively
reasonableld. (citing Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1005 (1984)). In other
words, such an expectation “must be more than a ‘unilateral expectation or act alestda”
Ruckelshaus, 467 U.S. at 1005 (quoting Webb’s Fabulous Pharmacies, Inc. v. Beckwith, 449
U.S. 155, 161 (1980)).

Defendant advances three arguments in support of its position that plaintifig lacke
distinct investmenbacked expectations:irst, according to defendant, plaintiffs could not have
had a reasonable investmdraicked expectation that they would be able to buslikteen gate
terminal on their property at the time they acquired their leasehold becaysanthéor the
sixteengate terminal were not created until 20I2f.’s Posttrial Br. 83. Second, defendant
argueghat when Love Terminal Partners acquired the Sublease in 1999, it was for consaued
as a terminal by Legend and other airlines as well as for parkireg,84-85, and that when
Virginia Aerospacecquired the Master Lease in 2003, it was “for auto parking and plane
storage,’id. at 86. Third, defendant argues that when plaintiffs acquired their leasehold
interests, they would not have been able to build gaté-terminabn the propertyld. at87.
According to defendant, the proposedddie terminal was designed to offer “regularly
scheduled passenger service to destinations throughout the United States, ¢malidongf140
or more passengers, from mid-2008 onward,” seitviaewould not have been permitted in 1999
and 2003.Id.

Plaintiffs counter that at the time they acquired tlegiseholdthey did have a
reasonable investmebtcked expectation that they would use their property for commercial
passenger services. PosttrialBr. 43. In support of their contention, plaintiffs noted that as
part of its due diligence, Hampstead did the following: (1) examined allitsyeds surrounding
Love Field including the Wright Amendmen{2) created financial models reflecting the
profitability of Legend or any other airline flying out of themmon Avenuderminal; (3)
surveyed the real estate surrounding Love Field; (4) evaluated the demanddéat a&<craft;
and (5) considered the value of gate rentals atéhemon Avenugermiral. Id. at 3537. As a
result of these efforts, plaintiffs contend, they went ahead with their investn&s afillion in
the Lemmon Avenue terminal, plus an additional $6.5 million to purchase the Master Lease
believing that the investment would befitable irrespective of Legend’s success or failuck.
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at 3840. Finally, plaintiffs argue that no amount of due diligence could have predicted the
complete destruction of the Lemmon Avenue termiaglispecified by the WARAId. at 40.

The first g¢ep in the court’s analysis is to determine whether plaintiffs actually eegect
or actually relied upon the repeal of the Wright Amendm&eteCienega Garden831 F.3d at
1346. In other words, did plaintiffs expect that they would be able to usetbpérty for
commercial aviation servie€ In this case, it is abundantly clear that they did.

The strongesproof of plaintiffs’ plans for the leasehold is the extent to which Hampstead
engaged in due diligence prior to acquiring the propek/ddailed above, gch efforts
includedextensive internal reviesof real estate, legal, and financial issues by Mr. Read and his
team, as well as the hiring of various external consultants to reviemd'edgrisiness plans and
examine datdegend hadjatherd as part of its own due diligence efforts—even though
Hampstead'’s plans for the terminal were not tied to Legend’s successidéan

In addition, according to Mr. Read, Hampsteadorded great weight to ti892DOT
study. TheDOT study found that there would be tremendous benefit to consumers if the Wright
Amendment was abolished, because of increased competition:

A change to the Wright Amendment will result in more service,
more competition, lower fares, and more traffic for the DdHat
Worth Metroplex and the region. Travellers to or from the
Metroplex region will save an estimated $183 million per year in
air fares. The amount of additional service that can be provided at
Love Field beyond the 214,000 annual operations today will be
limited by airspace interactions caused by Love Field’s proximity
to DallasFort Worth Airport and the orientation of its runways in
relation to those at Dallasort Worth Airport. Safety will be
maintained by FAAmposed procedures, and noise impactshen t
region will continue to decline as older “Stage 2” aircraft are
phased out. Aircraft delays would become a significant problem
only if operations reach the unlikely level of 360,000 operations
annually. Under all possible scenarios, Dalkast Worth Airport
will continue to grow and remain the region’s dominant airport.

PX 9 (LTR020284) see alsdr. 633 (Meehan); PX 89 at 11-13.

34 Movement to repeal the Wright Amendment began as early as 1987, when Senator
Robert Dole of Kansas introduced an amendment to an appropriations bill proposing a
modification of the Wright Amendment to permit Southwest to fly to Witchita, Kansas fro
Love Field. PX 9 (LTP-020310). Two years later, in 1989, Congressman Dan Glickman of
Kansas, along ith sixteen original cosponsors, introduced a bill calling for the total repéa¢ of
Wright Amendment.ld. No action was taken. Congressman Glickman along with seventeen
cosponsors reintroduced the bill in 1991 but again, no action was tlak€hTP-020311).
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Finally, Mr. McNamara, Hampsteadfsunder testified that Hampsteaatquiredthe
LegendAvenueterminalspecifically becausk believed that the Wright Amendment would be
repealed:

A In the Legend terminal we looked at it as if all the signs
were that the Wright Amendment was going away. The
terminal itself, we knew that the underlying lease had all
these rights to fly, and that was a major advantage to have
an airport that was so strategic that you could . . . own this
leasehold real estate in a place that was such a dominant
airport.

* % %

Q Now, you've talked a bit about the Wright amendment. I'd
like to go back to that discussion for a moment and ask how
did the existence of the Wright Amendmefieet
Hampstead Group’s decision to acquire the subject
property back in 19997

A Well, it was clear that the Wrigitmendment was on its
way out and that early on Soutest was a - you had a
very unusual circumstance because you had Southwest at
Love Field and you had DFW, two major airlines at DFW.
And so gradually Southwest was moving toward a decision
to fight to open up the Wright Amendment, and Southwest
was redly the one who could have helped pull it off. And
we believed that.

There was congressional pressure from primarily Jeb
Hensarling and one other congressman there to try to open
up the Wright Anendment because Dallas itself had the
highest airfares in thnation because DFW was basically a
monopoly for American Airlines. They didn’t want to lose
their pricing power with a competitor at Love Field.

Q Did you ever express to anyone your belief that the Wright
Amendment was on its way out, was going todyeealed?

A Oh, yes. Anyone who would ask me.

Q Okay.

51



A | mean, it was the talk of everywhere in Dallas. | mean,
people believing this thing was going away.

Tr. 67, 8182 (McNamara).

Mr. McNamara also indicated that Hampstead put a great ds@ladfin Mr. Swensen’s
belief, followingMr. Swensen'sittendance aheone-day investor’'s meeting that the
investment was sound:

A . ... Coincidently, David Swensen was in town on some of
the Yale related activity and | said look, why don’t you
come in and sit down with us while we go through the due
diligence and just watch us in action. You know, just take
a look at it and see what you think.

Q See what we’re doing with your money?

Yeah, exactly. Which he did. So he sat in for the whole
five hours of our due diligence session.

Q And at the conclusion of that due diligence session did Mr.
Swensen express any opinion as to his state of mind
regarding this potential investment?

* % %

A . ... Yes. David said it looks like you've coverdictiae
bases, and | see no reason why you shouldn’t do this.
Furthermore, just an aside. If he had even winked that he
didn’t think we should do this | wouldn’t have done it. |
mean, here you have this guy in the room with you at the
time, that he’s gomthrough the whole process you've gone
through, and if there was any thought thigtwas
imprudent of us to do | wouldn’t have done it.

Id. at 7677. Thus, plaintiffs have proven that they actually expected or actually reliedhgon t
repeal of the Wght Amendment.

Turning to the second step in the court’s analyl@terminingvhether a reasonable
investor in Hampstead'’s position would have believed that the Wright Amendment would be

35 Although Mr. Read, in a June 23, 1999 memorandum from Hampstead to its investors
regarding Legend Airlines, does not reference the Wright Amendment, theloeanhot find
that this document stands for the proposition that Hampsteadidedmsider its repeal a
significant factor in its decision to invest in Leger&eeJX 11.
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repealed, thereby opening up the market at Love FseéCienega Garden831 F.3d at 1348,
the court is persuaded by the testimony of Ms. Meehan. Significanthisicase, it is clear that
Hampstead's belief that the Wright Amendment would be repealedeassnabléor the simple
fact that Hampstead was not alondelieving thathe repeal would happen.

Ms. Meehanwho specializes in forecasting passenger dentsstribedvhat would
occur atLove Fieldfollowing the repeal of the Wright Amendment:

.. . Love Field non-stop airline schedules would expand to include
many locations outside the nine states allowed by the Wright
Amendment. Repeal would require lon¢pawl aircraft, and a
terminal facility able to accommodate thefhove Terminal
Partners/Virginia Aerospace (TIP/VA”)] would therefore
reconfigue the existing Lemmon Avenue facility from the 6 gates,
designed for smaller regional aircraft, to a facility that would
accommodate the aircraft preferred by Love Field’s existing and
prospective customers: the narrbady (single aisle) aircratft.
Examples of those aircraft are the Boeing-780 (used by
Southwest Airlines) or the A320 (used by JetBlue).

PX 89 at 1.

She then described Southwest’s efforts to repeal the Wright Amendment, locat suppor
for Southwest’s campaign, and the resulting concern on the part of American and DFW:

In November 2004, Southwest began an aggressive campaign to
repeal the Wright Amendment. As part of the “Wright is Wrong”
campaign, Southwest developed a website,
www.SetLoveFreeom, and released apage press packet
detailing its opposition to the Wright Amendment. Southwest
argued that after 26 years “the Wright Amendment is an anti-
competitive relic.”

* % %

Nor was Southwest the only one pushing for repeal of the Wright
Amendment. Local citizen groups and individuals also lobbied for
the repeal of the Wright Amendment. Many brought their support
directly to Southwest—in October 2005, Southwest sent over
200,000 signatures it had collected through a petition drive, and
40000 messages from the SetLoveFree website to Congress.

* % %
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In response to Southwest’s lobbying, American Airlines and DFW
both retained expert consultants to examine the impact of the
repeal of the Wright Amendment. The conclusions of both studies
were that Congress should maintain the restrictions of the Wright
Amendment because doing otherwise would have severe
implications for DFW and American Airlines.

* % %

With repeal of the Wright Amendment becoming inevitable,
American Airlines began to pldor change. In February of 2005,
American Airlines Chairman and CEO Gerard Arpey said, “Were
the Wright Amendment to be repealed, we would have to build an
operation at Love Field because that isstthe customers are
going or want to go.” In Decembef 2005, American announced
that it was returning to Love Field, signaling the airlines’ belief
that the Wright Amendment was close to being repealed.

PX 89at10-13.

Ms. Meehan also commented thie reaction by Dallas to the likelihood that the Wright
Amendment would be repealed:

Knowledge of the imminent repeal of the Wright Amendment is
evident in the premise for the report prepared for Dallas Love Field
entitled, “Dallas Love Field Impact Analysis in the Absence of the
Wright Amendment”, May 31, 2006. . . . The City of Dallas
prepared the report to develop future air service scenarios at Dallas
Love Field that could realistically result if the Wright Amendment

is repealed and compare those results to the environmental results
that were contained in the dfte full buildout scenario included

in the 2001 Dallas Love Field Master Plan (unanimously approved
by the Dallas City Council and based on the assumed existence of
the Wright Amendment). The very comparison conducted in the
report provides furthreevidence of the market’s perspectivihe
Wright Amendment would be repealed in favor of more
competition.

Id. at 1314. Like the report prepared by Dallas, the DOT study referenced &lker
demonstrates that it was reasonable for an investdarmpstead'osition to believe thahajor
changs were coming to Love Field.

Finally, the court notes that no amount of due diligence on Hampstead’s part, or on the

part of anyinvestor in its position at the time, could have predictediévastating effect the
WARA would ultimately have. According to Mr. McNamaradhe had any idesboutthe
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way in which the Wright Amendment would be repealed, Hampstead would not have acquired
the leasehold:

Q Mr. McNamara, as you sit here today how do you evaluate
Hampstead'’s decision to invest in Loverihinal back in
1999?

A Well, needless to say if when we did our underwriting,

when you go back and look at our underwriting of all the
threats of the regulatory chang&Vright Amendment, no
Wright Amendment, allitose issues we did not analyze
that the federal government would pass a law at the
[behest] of the City of Dallas, the City of Fort Worth,
DFW, American Airlines and Southwest, and they would
all get together and go pass a law and take that terminal
from me. That was not in our analysis. Had | known that,
obviously | would not have made the investment, right,
knowing that it's going to be taken from you without
payment of any kind. However, | didn’t know that. And
knowing what | know about the valuétbat terminal, but

for that fact | would be very happy to make that investment
again.

Tr. 90 (McNamara).Therefore, the court concludes that plaintiffs acquired their leasehold
interests imreasonableeliance on the repeal of the Wright Amendment.

3. The WARA Destroyed Plaintiffs’ Property Rights for the Sole Benefit
of the Signatories to the FiveParty Agreement

When reviewing the character of the governmental actionréweetving cour{must]
consider the purpose and importance of the publicasteeflected in the regulatory imposition.
In effect, a court [must] balance the liberty interest of the private properigr against the
Government’s need to protect the public interest through imposition of the resttawueladies
Harborll, 28 F.3d at 1176. The court does so by considering “the actual burden imposed on
property rights, [and] how that burden is allocatedrigle, 544 U.Sat543.

Defendant arguehat “Congress enacted WARA to effect the orderly removal of the
Wright Amendmat’s restrictions on scheduled air passenger service at Dallas Lovg &reld
that the WARA'’s text shows Congress’s intent to strike a balance between introduomng &b
scheduled air passenger services that had not been offered at Love Fieldestorestituction of
DFW Airport, and minimizing the burden of those services on the surrounding enviefs's
Posttrial Br. 88. Defendant argues further that “Congress’s goal of aiigoservice from
Dallas Love Field that had not been offered there since the creation of DFW Aipibet
minimizing the community and environmental impacts of such an increased raege s is
an important one, and [ ] should be respectdd. at 89. Finally, defendant argues that the
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WARA'’s cap on gates at Love Field applied to all parties equally: “[T]hatstaually
restricts the City of Dallas, Plaintiffs, and anyone else from excedugn2@gate limit,
regardless of the number of gates they might have had the right to construct eeW@RA.”
Id.

Plaintiffs, on the other hand, characterize the enactment of the WARA as follows:

Ouster of LTP/VA, akin to a physical taking, is exactly what the
[WARA] accomplished here. The statute required demolition of
LTP/VA'’s airline gates and prohibited thdnom ever again using
this property for air passenger service. The purpose of this
provision was to clear the way for Southwest and American
airlines to divide up the Dallas market by limg Love Field to 20
airline gates (thus limiting the number of commercial airline flights
at Love Field), protecting DFW'’s interest in keeping flights
coming in to that airport rather than the much more convenient
Love Field. LTP/VA's air passenger business, which stood in the
way of this plan, had to be eliminated—bghysically in the case
of the terminal gates and economically by the prohibition on air
passenger service.

Pls.’ Posttrial Br42.

The court agrees with plaintiffs’ assessment of the character obvleengnent’s action.
While, as defendant argueketstated goal of the WARA may have béestrike a balance
between the need to increase air passenger services from Love Fielthinhiéing the
burden on the surrounding community, the way in which this stated goal was accomplished did
not treat alparties equally. The WARA, which was the codification of the FHaety
Agreement, was enactedlelyto protect the interests of two citiddg]llasandFort Worth, two
airlines (®uthwestandAmericar), and acompeting airport@FW), all to the detrimetnand
expense of plaintiffsindeed the statute was clearly anticompetitiagfact acknowledgebly the
United States District Court for the Northern District of Texas

By reducing the flight output at Love Field through agzie
restriction, allocatig the gates at Love Field to uphold

Southwess dominance over the short-haul market, and requiring
that the LTP Terminal be demolished, fd¢ARA] almost
undoubtedly conflicts with the Sherman Act. . . . Buthe case of
airline competition in the North Texas region, Congress is willing
to toleraeé and sanction some anticompetitive behavior as a means
of effecting the eventual end to the Wright Amendment restrictions
that hamstring domestic flights to and from Love Field.

Love Terminal Partners, L.P. v. City of Dallas, Tex., 527 F. Supp. 2d 538, 560 (N.D. Tex. 2007).
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In addition, because the WARA not only called for the destruction of the Lemmon
Avenue terminal gates bptohibited plaintiffs fromever agairusing theproperty as a
commercial passengair terminalthe impact of the WARAwvas akin to a physical taking. As
noted by the court in its previous opinion, “[w]hile the Supreme Court’s regulatory $aking
jurisprudence cannot be characterized as unified, courts aim[] to identifgtey actions that
are functionally equivalent to the classic taking in which the governmentlgiappropriates
private property or ousts the owner from his domain,” Love Terminal Partners, L.RRJ9CIF
at 376 {nternalquotation marks omitted), and such a regulatory acsiexactly what occurred
in this instance.

In short,as part of its athoc, circumstancespecific analysis, the court concludbat
plaintiffs havealso demonstratedtaking of the entire 26.8ere leaseholdnder the Penn
Centralfactors

RELIEF TO BE AWARDED TO PLAINTIF FS
Just Compensation

The task of determining what amount of money a plaintiff is owed for a Fifth
Amendment taking of its property falls exclusively to the judicial branch:

[Inverse condemnation] suits [are] based on the right to recover
just compensation for property taken by the United States for
public use in the exercise of its power of eminent domain. That
right was guaranteed by the Constitution. The fact that
condemnation proceedings were not instituted and that the right
was asserted in g8 by the owners did not change the essential
nature of the claim. The form of the remedy did not qualify the
right. It rested upon the Fifth Amendment. Statutory recognition
was not necessary. A promise to pay was not necessary. Such a
promise wasmplied because of the duty to pay imposed by the
amendment. The suits were thus founded upon the Constitution of
the United States.

Jacobs v. United States, 290 U.S. 13, 16 (1933).

Having concluded that plaintiffs are entitled to just compensatiahéoper se physical
taking of the six passenger gates at the Lemmon Avenonénaland for the regulatory takiraf
the entire 26.&cre leaseholdhe court mustherefore nowdetermine the amount for which the
federal government is liable.
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A. Fair Market Value
1. LegalStandard

When property has been taken, the owner “is entitled to be put in as good a position
pecuniarily as if his property had not been taken. He must be made whole but is ot tentitl
more.” Olson 292 U.Sat 255 accod Ga-Pac Corp. v. United States, 226 Ct. CI. 95, 105
(1980) (“In the context of a fifth amendment taking, just compensation has been intetprete
mean'the full monetary equivalent of the property taken. The owner is to be put in the same
position monetarily as he would have occupied if his property had not been taken.” (quoting
Almota Farmers Elevator & Whse. Co. v. United States, 409 U.S. 470, 473-74 (1973))). Just
compensation “means in most cases the fair market value of the property orethis dat
appropriated.”Kirby Forest Indus., Inc. v. United Statd$7 U.S. 1, 10 (1984gitation
omitted) “Under this standard, the owner is entitled to receive ‘what a willing buyedvpauyl
in cash to a willing seller’ at the time of taking.” UnitSthtes v. 564.54 Acres of Land, 441
U.S. 506, 511 (1979) (quotingnited States v. Miller317 U.S. 369, 374 (1943)Y.he Supreme
Court defined the standard as follows:

Just compensation includes all elements of value that inhere in the
property, but idoes not exceed market value fairly determined.

The sum required to be paid the owner does not depend upon the
uses to which he has devoted his land but is to be arrived at upon
just consideration of all the uses for which it is suitable. The

highest ad most profitable use for which the property is adaptable
and needed or likely to be needed in the reasonably near future is

to be considered, not necessarily as the measure of value, but to the
full extent that the prospect of demand for such use affeets

market value while the property is privately held.

Olson 292 U.S. at 255%ee alsiMiss. & Rum River Boom Co. Watterson98 U.S. 403, 408
(1878) (“The inquiry . . . must be what is the property worth in the market, viewed noy merel
with referere to the uses to which it is at the time applmd with reference to the uses to
which it is plainly adapted; that is to say, what is it worth from its availability for sbdua
uses’). “Highest and best use has been defined as [tlhe reasonablplerabd legal use of
[property], which is physically possible, appropriately supported, finandedlsible, and that
results in the highest value, including those uses to which the property may be readily
converted.”_Brace v. United Stat§? Fed. Cl. 337, 350 (2006) (quoting Loveladies Harbor I,
21 CI. Ct. at 15p(internalquotation marks omittegaccordAppraisal Institutesupra, at 278.

In addition to the fair market value, an award of just compensation necessatitles
interest. _Miller v. United State&23 Ct. Cl. 352, 399 (Ct. Cl. 1980Y{here there has been an
appropriation of private property for public use within the meaning of the fifth amendihe
right to interest|[,] or a fair equivalent, attaches itself automatically togheto an award of
damages.” (quoting Shoshone Tribe v. United States, 299 U.S. 476, 497 (193i&)))nterest
accrues from the date of the takingtil thedate the government disburses paym&seKirby
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Forest Indus., Inc467 U.S. at 10Furthermore, where an inverse condemnation has occurred,
resulting in a delay of payment, such interest must be compouBgellVhitney Benefits, Inc.

v. United States, 30 Fed. CI. 411, 415 (199]ecause of the long delay since the date of
taking in thiscase, the award of compound interest is not only proper, but its denial would
effectively undercut the protections of the fifth amendment to our Constitutisae)edo
Vaizburd v. United States, 67 Fed. Cl. 499, 504 (2005) (“Compounding we view dsa rou
means by which a reasonable person would protect themselves, over an extendeaf fiere,
from erosion of their investment."Bowles v. United State81 Fed. Cl. 37, 52-53 (1994)
(“[P]rohibiting the landowner from recovering compound interet txretroactively reduce the
value of just compensation at the time of the taking by undervaluing its present \{@tdtidn
omitted).

Ultimately, the determination of just compensatishould be carefully tailored to the
circumstances of each particular cas@fay Mesa Prop., L.P. v. United States, 670 F.3d 1358,
1368 (Fed. Cir. 2012)In “dealing with a thorny issue of valuation, it is for this court to
‘synthesize in its mind the . . . record before it, determine to what extent opinioncevrdsted
on facts, consider and weigh it all, and come up with figures supported by all the evidence
....”” Wash. Metro. Area Transit Auth. v. United States, 54 Fed. CI. 20, 36 (2002) (quoting
United States v. N. Paiute NatiatB83 Ct. Cl. 321, 346 (1968)). As the Court of Federal Claims
has explained, “in the context of setting just compensation . . . valuation transcends mere
mathematical calculatigmnd involves the exercise of judgmédirst by the experts and
ultimately by the court.”"Wash. Metro. Area Transit Auth54 Fed. Cl. at 3&iting Standard Oill
Co. of N.J. v. S. Pac. Co., 268 U.S. 146, 156 (1925) (“It must be remembered in condemnation
cases valuation is not a matter of mere mathematical calculation, but involves tiseexter
judgment.”)).

2. Analysis

As stated irDIson although a property’s highest and best use is not necessarily the
absolute measure of value, in this case, given the (1) induiteyexpectation that the Wright
Amendment would be repealed; (2) restrictionsuse imposed by the Master Leaaed (3) fact
that the court heard contradictory testimony concerttiagrofitability of utilizing the property
either as a parking garage or as a cudboitt hangar development, the court will base its just
compensatio determination on a valuation of the property as if it was being used as a
commercial aviation terminal, its highest and best use. Because only fsafiéfed expert
testimony on the value of the property if used as a commercial aviatiomagrory the expert
valuations provided by Messrs. Mill&and Massey are relevant to the court’s analyEhe

3¢ Mr. Miller is an aviation consultant who specializes in the valuation of aviatietsass
Tr. 2681 (Miller). Heis thedirector ofpublic private partneships at Royal HaskoningDHV, and
has also served g@sesident of InterVistas Consulting LLC. PX 114 at B& has a bachelor’s
and a master’s degree in economics from West Virginia University, an a@@ator from the
University of Tulsa College of lva 1d. at 2684. Mr. Miller has almost twenty years of
experience valuing assets, including airports, airline assets, and FB@&2682. Mr. Miller
has performed over 100 airport lease valuations throughout the course of his catebngrict
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court muststill determine howeverwhether their reportare worthy of reliance. Séeelsisin
Vitro, Inc. v. CelizDirect, Inc., 664 F.3d 922,®8-ed. Cir. 2012) (finding “no error in the
district court’s reliance on [ ] unrebutted expert testimony” because sstmony was
reasonable and supported by the record).

a. The Entire Leasehold

The court begins its valuation of thatire leasend by summarizingvr. Anderson’s
expert report and then Mr. Miller's expert report, wherein he reviews Mr. Aadsrwork and
ultimately concludes that it meets industry standards.

Mr. Andersorbegan his assessment by researching the “general expesiatihe
industry with regards to the Wright Amendment and how that would impact the value of the
lease.” Tr. 878(Anderson) Based on the findings and conclusions of a colleague, Ms. Meehan,
he noted the following:

The date of the valuations presehie this report is October 13,

2006, the date on which the Wright Amendment Reform Act was
signed into law. | express my expert opinion of the value of the
Subject Asset as of that date assuming no Wright Amendment
Reform Act, but otherwise fully reflecting the environment of that
time where there was an expectation of the rescission of the Wright
Amendment.

PX 88 at 6. He then concluded, again based on Ms. Meehan’s work, that there was demand for
additional gates. Tr. 878 (Anderson). Next, in order to determine whether and how thad dema
could be satisfied using plaintiffs’ property, he examined three fadihrat 878-79.

First, he calculated what a terminal operator would require in terms ofuevig. at
882. Specifically, he examined the revenue that plaintiffs would expect to earn iategorees
(1) food and beverage concessions, (2) retail concesg§®)nental car concessiarend (4) car
parking—ultimately arriving at dollar estimate per passenger for each of the revenue stream
Id. at 883-93. He then calculated the total amount of revenue that would be generatel for e
year, beginning in 2008 and ending in 203&. at 893-94. He explained that he projected
revenues up to 2036 because, although he was aware thatfpldedsges expired earlier, he felt
that anyone investing in this type of facility would need a longer recoveigdgban what was
allowed under the existing lease and that such lease renewals were typicadigl.dchrat 894-
95.

three terminals at the John F. Kennedy International Airport (“*JFK”) in Nevk ity; Chicago
Midway International Airport (“Chicago Midway”); Sanford Orlando Interoa&l Airport in
Florida; and the airports in Recifi, Peru, and San Juan, Puerto Bict.268788. Many of
these valuations wefer large institutional investordd. at 2690-700.
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Second, Mr. Andersoexamined the types of expenses a terminal operator would likely
incur, such a¢l) personnel(2) utilities, (3) supplies(4) maintenanceand (5) insurance—and
determined how much each would colt. at 89597. He then calculated total expenses per
passenger, also projecting these figures up to 2@B@&t 898. In this case, his figures included
a projected increase of between three and four percent annually early irettest@and two
percent later in the forecadtd.

Third, Mr. Anderson loo&d at related investments, also referred to as capital
expenditures.ld. at 900. Specifically, he looked at three categories of expenditures: (1) initia
development/redevelopment costs, (2) ongoing and future maintenance costs, and (3)
investments in wrking capital.ld. With regard to determining the cost to construct an
expanded terminal, he relied on estimates provided by Mr. Cdfldimging them to be
reasonablé® |d. at 900-01. With regard to maintenance costs, he based his calculation on the
amount of depreciation that would occur overtthenty-five-to-thirty-yearperiod, assuming a
portion of each year’s depreciation was reinvested in the facitityat 901. Finally, with regard
to determining the working capital necessary to operate the terminal, he e$tinaaiglaintiffs
would need enough cash to cover six months’ worth of expenses and then projected that figure
out until 2036.1d. at 901-02.

After projecting total revenues, total expenditures, and total capital recgrite, Mr.
Andersoncalculated the cash flows year by year uswg cash flow metrics: (1) EBITDA
(earnings before interest, taxes, depreciation, and amortization), and ¢asmétow. Id. at

37 Mr. Cullum has been a construction manager and development manager for
construction projects for over thirty-three years. Tr. 98Q0c82lum). He has an undergraduate
degree in architecture from Stanford University and a Bachelor of Actinigewith honors from
the University of Texas at Austirid. at 978. He alsodsmaster’s degreein city planning and
architecture and urban design from the University of Pennsylvéshidde has extensive
experience overseeing all aspects of construction, including désmm;ing, general contractor
selection, permitting, and assessing cost estimédeat 983-87.

38 Mr. Cullum, whom the court qualified as an expert in construction management,
testified that “the estimated cost of the expanded sixgeémterminal as of the year 2007 would
be $60,675,034.Tr. 1012 (Cullum); see alsd®X 87. In reaching this figure, he first considered
the final costad build the Legend terminal and garage in 1999 and then projected that cost to
2007,Tr. 1013-14(Cullum), the year after the WARA was passed. Next, he considered the
expansion cost, based on #ieteengate plans prepared by t@¢-Farchitectural firm.ld. at
1015. Then, he asked Denis Curtin, the director of preconstruction estimating with s Dall
based Rogers-O’'Brien Construction Compéanyeview the cost to build the original terminal
and come up with a new cost to build that same termindl0i.2d. at 1017-20. Finally, he and
Mr. Curtin worked together to estimate the cost of buildingtkieengate expansion in 2007.
Id. at 1020. In preparing this final estimate, Mr. Cullum also relied on estimane$vi@
additional companies: (Dallas Demolitionwhich provided a cost estimate for demolition; and
(2) Oliver Wyman, Ing.whichprovided a cost estimate for jet bridges and baggage sysiéms.
at 1022-25, 1040.
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903-04. Finally, he determined the market value of plaintiffs’ |éedes utilizing two
methodologies: (1) the discounted cash flow (“DCF”)-based methodology; and (2) the
multiplesbased methodolog¥. 1d. at 906-08. Under the DCF-based methodology, using a
discount rate of 8.3 percent, Mr. Anderson calculated thatalue vf plaintiffs’ leasehold
interest was $118.4 million, whereas under the multiples-based methodology, the \wlue wa
$148.6 million. Id. at 906-14. Giving equal weight to both methodologies, he ultimately
concluded that the value of plaintiffs’ property was $133.5 milligh.at 915.

Mr. Miller, whom the court qualified as an expert in the field of aviation consulting
specializing in the valuation of aviation ass®tand whose testimony was offerfed the
purpose of reviewing Mr. Anderson’s expert report, concluded that Mr. Anderson’s‘reasrt
well done, [anctritically for the court,] that it met the industry standardsl’at2711(Miller);
see alsd®X 114. Mr. Miller identified numerous reasons why he credited Mr. Anderson’s work.
First, Mr. Miller noted that it was common for consultants specializing in aviation adsatioa
to use both the DCF-based and multiples-based methodologies, but that the nhdsphkks-
methodology was usually reserved for Idegm leases, such animety-nineyear lease. Tr.
271243 (Miller).

SecondMr. Miller concluded that Mr. Anderson had properly employed the b&¥ed
methodology.Id. at 2713.

Third, Mr. Miller conducted his own DCF analysis and compared his results to Mr.
Anderson’s.ld. at 2714. In terms of expected revenues, the two had similar figures for the
earlier years, but in the later years, Mr. Millgpi®jected parking revenues were lowét. at
271647. Interms of expected operating revenues, their results were “reasdoably with
Mr. Miller arriving at lower amounts in the initial periodsd Mr. Andersomrriving at higher
amounts beyond 2030Qd. at 2719-20. Finally, in terms of net cash flows, the two were “very
close,” with Mr. Miller showing lower figures in the latter periods, around 20@5at 2720-22.
Using his own net cash flow figures and a discount rate of 7.7 pekteiller determined
that the net present value of plaintiffs’ property was $152.1 millidnat 2724.

Fourth,Mr. Miller concluded that his and Mr. Anderson’s valuations of $152.1 million
and $133.4 millionrespectively’! were close given the underlying assumptions:

39 “Under the discounted cash flow-based methodology . . . the Viadueasset equals
the Present Value of the net cash flows that the asset is expected to generavevfarits PX
88 at 4. “Under the ‘Multiples-Based Methodology,’ the value ofsmetas determined by
multiplying the annual earnings (cash flow) by a factor (multipléd.”

40 Tr, 2707-08(Miller).

41 Mr. Anderson concluded thtite value of plaintiffs’ property was $133.5 million but
Mr. Miller testified that Mr. Andersomalued the property at $133.4 milliofir. 2726(Miller).
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Q Okay. Is this kind of difference in calculation of net
present value something you've seen before in other
valuations that you've done over the years?

A Yes, | have.
Q Okay. And how common is it?

It's very common. It's what makes the market. That's why
we win some and we lose some in the privatization field.
We may come up with a different valuation tharawa
competitive consortium would put together. We lose, they
win, and vice versa. Sometime we come up.

Id. at 2727. In this regard, Mr. Miller noted that (1) had he used Mr. Anderson’s 8.3 percent
discount rate, his final figure would have been $140an, id. at 2427; (2) had he used the
multiplesbased methodology, his final figure would have been $204 million, id. at 2728; and (3)
had he averaged the two numbers, his final figures would have been approximately $dn5 milli
id.

Fifth, Mr. Miller concluded, based on his review of Ms. Meehan’s report and based on
his own experience, that Mr. Anderson properly assessed the property’s highesit arse lhe.
at 2730-31.

Sixth, Mr. Miller concluded that Mr. Anderson had properly analyzed theteffé¢he
WARA on the property’s highest and best use based on the fact that within the aviatiary,indust
beginning in the early 1990s, it was widely believed that the Wright Amendnoeid \we
repealed:

Q Okay. In your opinion, would it have been more
reasonable, more appropriate for Mr. Anderson to have
limited the highest and best use of the subject property to
only the destinations and the types of airplanes that were
allowed by the Wright Amendment in 2006?

A No, it was not.

Q And why not?
Really for the same reason, because it wabke
expectation was the Wriglimendment would be repealed,
and therefore the value, and it would start at that time. That

was the take.

Id. at 2732-33.

63



Seventh, Mr. Miller concluded that it was reasonable for Mr. Anderson to assume that
plaintiffs would be able to extend their lease with Dallas until 2036:

A First, 1 did review testimony from City officials, | believe a
Mr. Poole, which indicated that it was common practice for
the City of Dallas to extend lsas based upon getting
something back for capital improvements, what we would
normally call.

Also, my experience both working at airports as well as in
my professional experience since then, it was very common
for airports to extend leases for good customers, as long as
they're investing in the airport and creating jobs.

Id. at 2733.

Finally, Mr. Miller concluded that it was reasonable for Mr. Anderson to rely on Mr
Cullum’s construction cost projections because (1) Mr. Cullum had experience in ld® Dal
construction market and had been involved in the construction of the Lemmon Avenue terminal,
the terminal at issue in this cage,at 2734; (2) Mr. Cullum’s estimates, while lower than those
actually incurred at other sit¢such as JFK in New Yorkity), were appropriate because the
cost to builda terminal at other sites migbé much highedue to market differences in
passenger volume, soil composition, and unionization, id. at 2736; and (3) Mr. Cullum
performed his extrapolations with input from Mr. Hazel, whom Mr. Miller had met iedhg
1990s, had worked with on many occasions, and whom, in his opinion, produced a
“professionally done” expert report, id. at 2737-38.

Defendant argues that the court should reject Mr. Miller’s valudgaause it was based
on numerous erroneous assumptions. Prior to considering each of defendant’s contentions, the
court notes that defendant cites no authority, and the court cannot find any, for the piopositi
that an expert must consider all possible alt@ras in order for his opinion to be valid. Rule
702 of the Federal Rules of Evidence, which outlines the permitted scope of expess witne
testimony, states the following:

A witness who is qualified as an expert by knowledge, skill,
experience, trainingr education may testify in the form of an
opinion or otherwise if:

(a) the experts scientific, technical, or other specialized
knowledge will help the trier of fact to understand the evidence or
to determine a fact in issue;

(b) the testimony is &ed on sufficient facts or data;
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(c) the testimony is the product of reliable principles and methods;
and

(d) the expert has reliably applied the principles and methods to
the facts of the case.

Fed. R. Evid. 702. Furthermore, the advisory committee’s note to the rule adds the following:

When facts are in dispute, experts sometimes reach different
conclusions based on competing versions of the facts. The
emphasis in the amendment on ‘sufficient facts or data’ is not
intended to authorize a trial court to exclude an expert’s testimony
on the ground that the court believes one version of the facts and
not the other.

Fed. R. Evid. 702 advisory committee’s note. With these principles in mind, the court now
considers defendant’s arguments.

First, deéndant argues that Mr. Miller erroneously assuthatthe Wright Amendment
would be completely repealed, instead of considering the possibility that tlaé megbkt not be
complete or immediateDef.’s Posttrial Br.70. Howeverapart from thgoint statement issued
by the signatories to the Fi\rarty Agreement, which specified what actions were sought and
when they were sought, there is no indication that there was any consensus amanghieose
aviation industryregarding the exact timing and bréadf the repeal.

Second, defendant argues that Mr. Miller erroneously based his valuation on an
assumption that the Master Lease would be extended from 2023 to26836. Posttrial Brat
74-75. However, although the original lease was due to expire on September 30, 2012, several
witnesses testified that it was customemyDallas to extend leasas Love Field SeeTr. 2733
(Miller) (testifying “that it was common practice for the City of Dallas to extenseledased on
getting something back for capital improvementd758-59, 17889 (Poole) (testifying that
Dallas had an established process for extending leases and that Dallas hatldeteyas in the
pas), 285152 (Gwyn) (testifying thaballas wadikely to extend a lease for a good tenaint
Love Field. In addition, in its 2004 response to plaintiffs’ petition to amend the Master Lease,
although Dallas did not agree to forgo the Master Lease’s 50% rent-sharugqor, it
indicated its willingness to extend the lease for 40 ydarsat 1782, 1785 (Poole); DX 52.

Third, defendant argues that Mr. Miller erroneously based his valuation on the
assumption that sixteengate terminal could be built on the property between 2007 and 2008 for
a cost of $60.7 million, a figure he obtained from Mr. Cullubef.’s Posttrial Br.79-82.

However, the court credits Mr. Miller’s reliance on Mr. Cullum’s constructmst projections
given Mr. Cullum’s general experience in the Dallas market and specific expenvith the

Lemmon Avenue terminalSeeTr. 2734(Miller). In addition, the court accepts Mr. Miller’s
conclusion that it is inappropriate to compare the cost to build a terminal at iebdénFDallas
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with the cost to build a terminal at JiKNew YorkCity, given the vast differences betweabe
two markets.Seeid. at 2736.

Fourth, defendant argues that Mr. Miller's valuation erroneously failed tortake i
account the Master Lease’s refiaring provision.Def.’s Posttrial Br76-77. According to
defendant, not only does the Master Lease apply a 50% rent-sharing provision tatithrestep
between Virginia Aerospace, the lessee, and Love Terminal Partners, gsseapbut it also
applies a 50% rent-sharing provision to the relationship between Love TermimarBatie
sublesse, and any subublesseeld. at 77 (citing DX 68 at 1)Defendant’s argument lacks
merit for two reasons. First, as noted abdlenpstead’s business model was explicitly
developed to avoid the payment of rent to Dallas as a result of Virginia Aeetsfesasing of
property to Love Terminal Partners and, in fact, no payments were ever madeasopDatuant
to the rent-sharing provision. Second, none of the lease provisions cited by defendarg support
the propositiorthat the rensharing provision@plies to rent received by Love Terminal Partners
from a thirdparty subsublessee Although Mr. Gwyn’s December 16, 20liter referenced
Article XX in support of his contention that rents from a “suiilease, license, €tavere
subject to the Master Lease’s rahiaring provision, DX 68 at 1, Article XX does not so provide.
Rather Article XX only addresses monies owed by the lessor as a result of payments from a
sublesseenot a sulsublesseeSeelX 1 (LTP-000793).

Finally, defendant arguesahMr. Miller erroneously assumed that by A2@08, the
commercial aviation terminal could have been used for flights to aitgd)Stateslestination
by airplanes carrying 140 or more passeng®@sf.’s Posttrial Br50-51, 70. However, given
Ms. Meehars forecastof a vast increase in passenger demand following the repied @/right
Amendmentand giverHampstead'plans for asixteengate terminal capable of meeting that
demand, Mr. Miller's assumption that larger planes would be permitted to fly out loénf@on
Avenue terminal is not unreasonable.

Thus, contrary to defendant’s arguments, the court crigditMiller’'s testimony and
therefore concludes thtte value of the 26.8¢re leasehold $133.5 million.

b. The 9.3-Acre Property

Defendant arguethat the court should reject Mr. Massey’s appraisal on the grounds that
it is neither relevant nor credibléd. 93. In this section, the court will only address those
arguments that are novethoseargumentghat defendant did naidvancen reference to Mr.
Miller’s testimony.

First, defendant argues tHdt. Massey’'scost approach to vadtionwas flawed because
herelied on Mr. Cullum’s estimate of the costdonstructheoriginal six-gate terminal, a figure
thatdid not account for depretion 1d. at97-98. However, as noted above, Mr. Massey’s
replacement cost approach, which relied both on Mr. Cullum’s cost estimate andshalMa
andSwift Commercial Estimator, did take depreciation costs into account. Tr. 1371-74
(Massey).
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Second, defendant argues that Mr. Massey’s conclusion that the property in the before
condition was worth $20,500,000 was significantly higher than the $12.3 million Hampstead told
its investors the property was worth in December 20Dé&f’s Posttrial Br.93. However, as
Ms. Moog testified, the book value of plaintiffs’ assets is not the same as tket velue.

Finally, with respect to defendant’s argument that Mr. Massey violagedniform
Standards of Professional Appraisal Picadby (1) failing to acknowledge that his assessment
was based on a hypothetical conditiotitat the lease would be extendadd (2) ommitting a
“multi-million-dollar multiplication error,” the court notes simply that its assessment of Mr.
Masgy’s testimony is not bound by professional standards and that the court has dxplaine
above why these alleged violations do not impact the validity of Mr. Massey’dl@ameaisal.

Thus, contrary to defendant’s arguments, the court credits Mr. Maiggstymony.
Significantly,Mr. Massey vas the only expert who offered a valuation based on what the court
has deemed to be the property’s highest and bestasen-airline terminalFurthermore,
althoughMr. Masseymade a significanhathematicaérror,in whichheerroneously valued the
9.3-acre propertyafter the enactment of the WARA at $419,000 instead of $4,000,195, that
calculation had no impact on the court’s analysis because it was based on the mistaken
assumption that 25% of plaintiffs’ parking garage could still be used for cagstaen in fact,
that use was prohibited under the terms of the Master Lease. Ultintlagetpurt accepts Mr.
Massey'’s valuation, and concludéstt theproperty’svalueat the time of the taking w8a
$21,165,000.

B. Interest

In this case, plaintiffs’ property was the target of an inverse condemnaithus,
plaintiffs are entitled to interest from the date of the taking, October 13, 20d6hardate of
judgment. Furthermore, because a significant amount of time has passed sitate tide
taking and the present, just shy of 9ears, plaintiffs are also entitled to have that interest
compounded. The only remaining issue therefore is to determine the appriopgratsrate.

Plaintiffs have requested that the court apply the interest raterein the Contract
Disputes Actof 1978, 41 U.S.C. 88 7101-7109 (20LZDA”"). PlIs.’ Br. 66. In support of its
request, plaintiffs state only th@DA “interest rates have been used several times by this Court
to set forth a uniform method of establishing interest rates|d. dt 67 (nternalquotations
marks omitted).

Defendant argues that if plaintiffs are entitled to an award of just contjmemga
include interest, the court should useititerest rate set forth in the Declaration of Taking Act,
40 U.S.C. § 3116 (2012) (“DTA"). Def.’s ContentionsFact& Law 39-40. Defendant
contends that the DTA is “atandardized and uniform method for calculating delay
compensation in the direct condemnation context, [and] provides the best approximhdélay o
compensation and preserves uniformity in awards among landowners in both direct ard invers
condemnation casesld. at 40. Furthermore, defendant argues ‘flagibsent special proof that
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an award calculated under ffi2TA] does not satisfy the just compensation requirement of the
Fifth Amendment, this Court should not depart from[ID€A] rate.” 1d.

In awarding just compensation under the Fifth Amendment, the court emphasizes once
more that it is bound only by the Constitution, and therefore not by any statbasgg rate
schedule. Furthermore, “[tjhe cowprimary goal in determining a correct interest rate is to
employ an interest calculation that does not ‘yist[d] a higher or lower interest payment, but
rather. . . s the more accurate measure of the economic harm of the property SwBégsy V.
United StatesNo. 07693L & al., 2012 WL 5914521, at *3 (Fed. CI. Nov. 27, 2012)
(unpublishedlecisior) (quoting NRG Co. v. United States, 31 Fed. Cl. 659, 670 n.8 (1994)).
That said, the court will now consider the use of@D¥A and DTAinterest rates

CDA interest rates were developed specifically for use “in government contrasttoas
measure interest to be paid to government contractors on valid claims previousiyeprbse
the contractors to government contracting officetdRG Co, 31 Fed. Cl. at 665. Under the
CDA, interest “begins to run on the date the contractor presents a proper clagntonmtracting
officer and continues to run until the date of paymeid.” “CDA interest rates are calculated
based on the applicable privatemmercial interest rates for new loans maturing in
approximately five years.ld. Use of CDA interest rates thus assumes that “(1) the contractor
had borrowed in the private commercial market the entire amount of money thmergent
[was] ultimately faind to owe the contractor, and (2) the contractor’s loan, with interest adjusted
every six months, remained outstanding until the date the government made its gajmnait
666. Those assumptions may not best approximate the situation faced by a landowner becaus
real property is not typically “covered by outstanding loans equal to 100 perckatva@ine of
the property” and because “real estate loans are collateralized loans [andehefefarcan be
obtained on comparatively better terms than an unsecuregdardoan.” Id. at 667.

The DTA on the other handyas specifically enacted to apply to direct condemnation
cases:

As the Supreme Court noted, the Declaration of Taking Act had a
twofold purpose: “to give the Government immediate possession
of the property and to relieve it of the burden of interest accruing
on the sum deposited from the date of taking to the date of
judgment[, and] to give the former owner, if his title is clear,
immediate cash compensation to the extent of the Government's
estimate of the value of the property.”

Tulare Lake Basin Water Storage Dist. v. United St&ged-ed. Cl. 624, 629 (2004) (quoting
Miller, 317 U.Sat381). Pursuant to the DTA, for a period of not more than one yatate'st
shall be calculated from the date of taking at an annual rate equal to the weeklg anersar
constant maturity Treasury yield, as published by the Board of Governorskddbeal Reserve
System” 40 U.S.C. § 3116(a)(1). For a period of more than one yearesttshall be
compounded annuallyld. 8 3116(a)(2).Using DTA interest rates thus assurtiestthe
landowner would be able to borrow at the same rate as the government. Pitcairndv. Unite
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States 547 F.2d 1106, 1122 (1976) (i€ yield on aeries of hypothetical Government bonds is
not relevant in ascertaining the injury plaintiff has sufferkaneasures compensation only
according to the point of view of the taker without reference to that of the ownehsinge
hardly likely to be able to borrow money at the rates the Governmetit casing DTA interest
rates further assumes “that the landowner, on the day of the taking, would hatedrke fair-
market value of his property in exclusively &2ek Fbills, then rolled them over on the
anniversary of the taking each year,” thereby “(a) receiv[ing] little intgfi@sfhaving] no
access to the principal; and, (c) [engaging in] zero diversification.” Marle&ind, Il et al.,
The Fifth Amendment Requires the Government to Pay an Owner Interest Equalt tih&Vha
Owner Could Have Earned had the Government Paid the Owner thHdadraet Value of Their
Property on the Date the Government Took the Owner’s ProfdelBiigham-Kanner Prop.
Rights Conferencé. 3, 24-25 (2012).

In this takings case, it is thcourt’s viewthat the besivay to determin¢he properate of
interest is to utilizehe prudent investor rule (“PIR”). “Pursuant to this rule, the appropriate
interest rate is calculated based not on an assessment of how a particulérvpdailat have
invested any recover but rather on how a ‘reasonably prudent person’ would have invested the
funds to ‘produce a reasonable return while maintaining safety of princigalldre Basin
Water Storage Dist61 Fed. Cl. at 627 (quoting United States v. 429.59 Acres of Ba2dr.2d
459, 464-65 (9th Cir. 198Q)accordindependence Park Apartments v. United States, 61 Fed. Cl.
692, 717 (2004)noting that the PIRdoes not require that a reference be made only to a rate of
interest on Treasury securities where the United States is the defendandon other
grounds, 449 F.3d 1235 (Fed. Cir. 2006). Thus, the approach is attractive because it does not
rely on the court having to perform a “complex factual assessment” of eadifffdainique
circumstances at therte of the takingTulareLake Basin Water Storage Diss1 Fed. Cl. at
628-29 €iting NRG, 31 Fed. Cl. at 668), and because the PIR more accurately reflects a
reasonably prudent investor’s experience in the marketplace. Finally, the édpecially wll
suited to the facts of this case. Plaintiffs Virginia Aerospace and Laweirfa Partners are
entities of the Hampstead Group, a sophisticated private equity firm whads olieude large
institutional investors such as Yale, Princeton, and Stanford Universities.

There are, however, many indices upon which the court may choose to rely. In this case
the court will, in an exercise of its discretion, utilize the Moody's Compasitexi of Yields on
Aaa Long Term Corporate BondsMbody Rate”)as the most appropriate measure of interest.
As stated by the court in Pitcairn

[L] ong-term corporate bond yields are an indicator of broad trends
and relative levels of investment yields or interest raiémy

cover the broadest segment of the ieterate spectrunilrhe
corporate bond market is large, substantially in excess oftérng-
Government bonds[,] and lorigrm corporate yields measure basic
trends and relative levels of interest rates from one period to
another.

69



Pitcairn 547 F.2dat 1124, see als@ears v. United State$24 Fed. Cl. 730, 734 (2016)
(“[W]here the United States is the defendant,[B® does not requirghe interest rate to be
based on U.S. Treasury securities, particularly when another instrument soeiMaodys

Aaa Index can provide a similagafety of principdlinvestment over a period spanning a
number of years.(citations omitted) 736 (discounting use of the Vanguard Balanced Index
Fund, a diversified mutual fund, as the best meastimterest due to its 7.4% volatility);
Textainer Equip. Mgmt. Ltd. v. United States, 115 Fed. Cl. 708, 718-19 (2014) (exercising
discretion to award a combination of the DTA rate #tredMoody Rate)Adkins v. United
StatesNo. 09-503L et al., 2014 WL 448428, at *1-2 (Fed. Cl. Feb. #4p@xercising
discretion to award the Moody Rate rather than the DTA;Bte)y, 2012 WL 5914521, at *2-5
(exercisingdiscretion to award the Moody rate rather than the DTA).

Il. Attorneys’ Fees and Costs

Plaintiffs are also entitled to reasonable attorneys’ fees, expenses, andnoEssection
304(c) of the Uniform Relocation Assistance and Real Property AcquisitioneBoMctof
1970, 42 U.S.C. 8 4654(c) (2012). The court defers determining the amount due under the
statute, however, until the completion of litigation.

CONCLUSION

For the reasons statathove, the court finds that the federal government effegbed se
physical taking of the six passenger gates at the Lemmon Avemui@aland aregulatory
takingof the entire 26.&cre leaseholdThe court further finds that plaintiffs are entitled to just
compensation in the amount of $133,500,000 plus interest (based on the Moody Rate)
compounded annually from October 13, 2006, the date of the taking, to the date of payment.
Judgment to this effect shall be issued pursuant to Rule 54 of the Rules of the Unged Stat
Court of Federal ClaimBecause there is no just reason for delay. In due course, plaintiffs may
apply for an award of aitneys’fees andall costs to includeappraiser and expert witness fees

IT 1S SO ORDERED.

/s/ Margaret M. Sweeney
MARGARET M. SWEENEY
Judge
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