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ALLEGRA, Judge:

“Who steals my purse steals trastis something, nothing;
‘Twas mine, ‘tis his, and has been slave to thousands;
But he that filches from me my good name,
Robs me of that which not enriches him,
And makes me poor inde€ed.

This contract case is befaitee court following a extensiverial in Tucson, Arizona, and
Washington, D.C. Jay Dobyns, an agent of the Bureau of Alcohol, Tobacco, Firearms and
Explosives (ATF)alleges thaATF officials breached magreementhathe had with the agency
settling aprior dispute.He contends that ATF’s conduatsobreached the covenant of good
faith and fair dealing associated with that agreemBoth breabes Agent Dobyns assertgive
rise tothe imposition olamages Defendant, meanwhile, counterclaims that Agent Dobyns
breachedis employment contract with AT las well adederal regulations and ATF ordebs,
publishing a book based upon his experiences as an ageby ematracting his story and
consulting services to create a motion picture.

Based ponthe extensive recordhe court findghat there was no express breach of the
settlement agreement here, but that defendant’s coadstiated with that agreement
effectuate a breach of the covenant of good faith and fair dealing. Based upexteéhsive
record, he courtconcludes that defendant’s conduntieed, constituted a gross breach af th
coverant. Damagegor mental distress, as well as pain and suffesinljpe awarded because
of this breach As to the counterclaim, the court concludes that plaintiff did not breach his
employment agreementith ATF by writing and publishing the book in questjdrecause
plaintiff's conduct was countenancbyg the settlement agreement dndATF officials. The
court thus rejects defendant’s countaim.
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FINDINGS OF FACT
Based on the oord, including the parties’ stipulations, the court finds as follows:
A. ATF and Operation Black Biscuit

(1)  ATF Organization

ATF is a federalaw enforcement organization within tBepartment of JusticddQJ).
Headquartered in Washington, D.&TF investigaésa variety of federal offensgscluding the
unlawful use, manufacture and possession of firearms and exp|@sitesf arson and
bombings; and illegal trafficking of alcohol and tobacco products. i8hEaded by a Director
and a Deputy DirectorATF headquarters has eight major offices, including the Office of Public
and Governmental AffairfOPGA), the Office of Field Operationthe Office of Professional
Responsibility and Security Operatiof@PRSO), and the Office of Strategic Intelligence and
Information.
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The Internal Affairs Division (IAD) of ORSOinvestigaesallegations of administrative
and criminal misconduct, and makes reptotthe Office of the Inspector Gene(@llG) of the
DOJonsignificant investigationsAmongATF’s other component®levant to this case the
National Integrated Ballistic Information Netwo(MIBIN), whichprovides federal, state and
local law enforcemenwith various assistancecluding access to an automated ballistic
imaging system.

By way offurtherbackgroundATF's Office of Field Operations is organized by regions
and further subdivided into Field Divisions. Each region is headed by a Deputy iissista
Director (DAD) far Field Operations.The DADs for Field Operations each overe=Field
Divisions in their geographical areas, each of which, in anemanaged by a Special Agent in
Charge(SAC). The Phoenix Field Division is responsible for various ATF activities in Arizona
and New Mexico.This Field Division isrun bya SAC andwo Assistant Special Agents in
Charge (ASACs) There araalsotwo Field Offices inthe Tucson area, each headed by a Sbecia
Agent, known as a Resident Agent in Charge (RAC).

(2)  Agent Dobyns andOperation Black Biscuit

Agent Dobyndecame a\TF agent in 1987. From early 2001 to July 2003, he
participatedn an investigation known as Operation Black Biscuit, which targeted members of
the Hells Angels Motorcycle Club (Hells Angg For nearly two years, Agent Dobyns posed
undercover as a member of the Tijuana-based Solo Angeles, as part of a task forcle treat
other ATF agents. As part of this operation, Agent Dobyns and aitagysd the fake murder of
a member of thaval Mongols Motorcyte Club The staged murdempressed the Hells Angels
leadership, causing the club to vote Agent Dobyns as a full “patched” member.

During this time, Agent Dobyns was stateohin one of ATF’s Tucsoni€ld Offices and
lived with his family in the Tucson aredn 2003, Operation Black Biscuit and parallel raids
ended withtheindictment of 36 people (16 aglirect result of the undercover operation),
including 16 Hells Angels The individuals were indicted sacketeering and murder charges.
However, a number afetbacksnvolving the prosecution of these individuals eventually led to
some of the defendantsceiving reduced sentences and others having their charges dismissed.
The disclosure of Agent Dobyns’ identity in court led to threats of death and \eadleacted at
him and his family.

-4 -



As a result of his workn Operation Black Biscuit, as well as on other investigations,
AgentDobyns received twelve ATF Special Act Awards, two ATF Gold Stars focarit
injuries received during investigative operations, an ATF Distinguishedc8eviedal for
outstanding investigative accomplishment, andthiged States Attorneg Medal of Valor
award

B. Threats Made Against Agent Dobynsbetween2003-2007

Agent Dobyns’ undercover activities placed him and his family at risk. ATF conducts
various evaluationghen it identifiesa credible threat to aATF agent. ATF Order 3040.2
specified thgprocedures used to report and manage these threats. UrsdgrtioeduresATF
personnel conduct “Riskgsessmentghatascertairthe impact of an undesirable evemnalyze
the identified threat (commonly referred to ddtaeat assessméntand identifyvulnerabilities
They therevaluate the overall risk to makecommendations tminimize the threat Once a
threat has been identifiedfuartherappraisals doneto analyzehe intentunderlyingthe threat,
the capability of an individual or individuals to effectuate the threataagdhdividuals or
groupsassociated witithe theat.

In 2003,asOperationBlack Biscuit drew to a clos&TF’s Undercover Branch issued
fictitious identification(e.g,[]) to Agent Dobyns and his wife. This was intended to provide
additional layers of protection to Agent Dobyns and his family. At or around thisttime
UnderoverBranch took additionadteps to enhance Agent Dobyns’ securltythe summer of
2003, ATF’s Office ofOperatios Security(OPSEC)another branch of OPRSO, conducted a
routine risk assessment to identify whether any ATF personnel assaeitite¢dde Black Biscuit
investigation were in danger as a result of their work on that case. $assaent was
preemptive and was not based on the receipt of any particular information invoyeng A
Dobyns or other ATF personnel.

OPSEC concluded thdte safety oAgent Dobynsvas at riskand recommended thia¢
and his familybe afforded dcooling off” period away from the Tucsomes. OPSEC also
recommended that Agent Dobyns be considered for an assignment in a locatioroaninge f
West Coast. Agent Dobyns disagreed lhiils recommendation because he felt that no specific
threat had been made against him. ATF ultimately dgeallow Agent Dobyns teemain in
the Tucson area.

On August 31, 2004, Agent Dobynss threatenedy Robert McKay, a member of the
Hells Angels who had been indicted as a result of Operation Black Bisasit resulof the
threat, McKay was arrested on chargethotatening a federal officer. On September 17, 2004,
ATF, after conducting an assessment of thesrfaked by Agent Dobyns and his family,
ultimatelymoved them to Santa Maria, Californi@enior ATF officialsdleemed this movan
“emergency relocatioh.Subordinates, however, mistakenly designated this move as a standard

® Previously, threats against agents were covered by ATF Order 3210.7C, htixestig
Priorities, Procedures, and Techniques, dated February 25, 1999, and ATF Order 3250.1A,
Informant Use and Undercover Operations, dated October 26, 2001.
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change of duty station. Accordingly, when they were moved to Santa Maria, Ageyn$and
his family were not provided the appropriate support and resourpestéat their identies.

At or abouthis time ATF learned that Curtis Duchette, an inmate who had been the
subject of another of Agent Dobyns’ undercover investigationsalegedlymade threats
against Agent DobynsAn ATF agentspoke to an informant about Mr. Duchette, but the agent
concluded that the informant was not credible and that Mr. Duchette lacked the oneamy t
outany harm againskgent Dobyns.

On November 3, 2005, ATF was informed by a prison inmate of an alleged threat to
AgentDobyns by an individual later identified as Dax Mallaburn. On November 4, 2005, ATF
interviewed the prison inmate who was the source of this information. On November 30, 2005,
ATF interviewed Mallaburn. Mallaburn claimed that while incarceratedarefce, South
Carolina, he was given a “hit list” containidgentDobyns’ name by a Hells Angels member
known as “Rob.” Mallaburn claimed that he did not give this list to anyone and lateryeelstr
by flushing it down a toiletOn November 30, 2005, OPSEC completed an updated threat
assessment in which it found sufficient potential risk existed to warranatieloof Agent
Dobyns to a location outside of the western United SfatesDecember 2005, Agent Dobyns
asked driend, Agent Josephl&alla, to look into Mallaburn’s claimsWhen he spoke to Agent
Slatalla, Mallaburn made different allegations, stating that he had dissemireatbd tist’ to a
number of unidentified individuals.

In December of 20Q5fter receiving assurancesiih OPSEC that Agent Dobyns could
be adequately protected in Los Angeles, California, ATF decided to lietetid ATF
headquarters for one year. After thear, Agent Dobyns was to receive an emergency
relocation to Washington, D.C. In late 2006, Agent Dobyns’ detail to Washington, D.C. ended,
and he returned to Los Angeles, where he began work in the Los Angeles FisldDivi

On November 15, 2006, ATF Agent Daniel Hebert informed Agent Dobyns that a Hells
Angels member incarcerated in Phoenix had told him that another member of the clull had sai
that the Hells Angels were going to start a “campaign against Dobyhg'informan involved
with this communicatioprovided AgentHebertwith an obscene letter written by imprisoned
Hells Angels member &vin Augustiniak, in which Augustiniaknagineda gangrape ofAgent
Dobyns’ wife andhreatened other harm Agent Dobynsand his family. Agent Hebert
considered the informant unreliable. In subsequent interviews with ATF, the imtostated
that theHells Angels had no ongoing campaign to kill Agent Dobyns or to discover his
whereabouts. However, the informant recounted rumors about an alleged attemplby a H

* Earlier that year, in February 2005, Agent Dobyns retutm@d F a set of fictitious
identification cardgin the names of William and Sasha Johnson) because he felt that he and his
wife did not need them anymore. When ATF learned of this new threat in November 2005,
however, it reissued teeidentificationsto Agent Dobyns and his wife.
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Angels member to contract with a member of the Aryan Brotherhood #gahtDobyns.
After assessing this information, ATF concluded that the information was wiitler®

C. The Prelude to the2007 SettlementAgreement

OnMay 2, 2006, Agent Dobyns fileal complaint with the Equal Employment
OpportunityCommissionEECC), alleging, inter alia, thatATF improperly investigatéseveral
threats that had been made agamst, and hadmproperly instituted and managtte
relocation of his family witbut full -backstoppingas had been recommended BJSEC? In
his EEOCcomplaint, Agent Dobyns was particularly criticalhmiw threats against him were
being handled b$AC William Newell, who was then the Special Agent in Charge of the
Phoenix Field Division.On November 20, 200ATF Deputy DirectoiRonaldCarterdenied
Agent Dobyns’ grievance, finding that there veasnsufficient basis to support the allegations
claimed. Notwithstanding, ATF continued to engage in discussion about this matter and
participated in a mediation conductedA¥F's Office of Special Counsel.

In May of 2007 PatrickSullivan a Senior Operations Security Specialist in the OPSEC
Branch,learnedthat Agent Dobyns had been working on a book project based effdrisin
the Black Biscuit investigation. Agent Sullivaontacted Crown/Random House vip@sident
Richard Horgan, requesting information about plaintiff's possible collaboration on a book
project. On May 4, 2007, Mr. Horgan wrote an email to Agent Sullivan, in which he stated —

We’'re glad to have the chance to publish the book you heard about, which will
focus on the community of outlaw bikers and ATF’s efforts to rein in their
criminal activity. We have no set title or pub date and would encourage you to
ask Jay Dobyns himself about the project as it develops.

Agent Sullivan immediately notified his superior, Chdehy Walck, as well as another OPSEC
agent, Bernard ConleyOn May18, 2007, Agent Dobyns executed a contract with The Crown
Publishing Group, a division of Random House, concerning a book, provisionally tilled$A
Angels.” It is unclear whetheiat this timepther ATF personnel, and, in particuldre senior
ATF personnel who were attempting to mediate the dispute between ATF and Aggns Dob
were aware of the bogkoject.

On May 24, 2007, Deputy DiremtCarter requested th@PSEC conduct a current threat
assessment of Agent Dobyns and his family. The assessment was compleiael 22, 2007.
Based on interviewwith ATF agents and local law enforcement officials in Tucson and
Phoenix, Arizona, during the period of June 12-14, 2007, ATF found that “no current indicators
of a credible threat toward SA Dobyns and his family have been detettedétrtheless, ATF

> |n its 2008 report, the OIG found that ATF should have conducted additional
interviews before ending its investigation and prematurely concludinghéhantormation the
source had provided was not credible and that Dobyns faced no threat.”

® As will be discussed below, “backstopping” is a process by which ATF issues fictitious
documents€.g,[]) to conceal an agent’s identity.
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found that potential threats to Agent Dobyns and his fastillyexisted and that the current
threat level was “medium” based on the threat critesied by ATF.

During the summer months of 2007, Assistant Diredfdliam Hoover and Deputy
Director Carteparticipated in the negotiation of a settlement agreement with Agent Dolbyns.
appears that there were two or three meetings in this regard, which were extetingéd in
duration. The record indicates that part of the negotiations, Deputy Director Carter and
Assistant Director Hoover discussed with Agent Dobyns concerns regain§AC Newell
and other ATF managers had handlagats against Agent Dobyn$he record suggests that
neither Deputy Director Carter nor Assistant Director Hoover inquired durisg theetings as
to whether Agent Dobyns had any book or movie deaitding.

D. The 2007 SettlementAgreement

On September 22007, Agent Dobyns enttinto a settlement agreemelite
Settlement Agreementjith ATF. That agreement was executedbehalf of ATHoy Deputy
Director Carterand Assistant Directdfoover. According to internal documents, there were no
attorneys for either side involved in the settlement negotia@aisitiff's current counsel
however, had some role ihe drafting of this agreemeot at leastn reviewing its terms

Accordingto its termsthe Settlement Agreement was to “fully resolve and settle any and
all issues and disputes arising out of” Agent Dobyns’ employment with ATF, “ingudirt not
limited to the Agency Grievance filed by the Employee, the Employee’s comptathis Office
of SpecialCounsel, and his complaints to the Department of Justice’s Office of Inspector
General.” Among the basiterms of the Settlement Agreement were KBt would
(i) promote Agent Dobyns to Grade 14 “retroactive for a periazhefyear” from the date of the
Settlement Agreement, during which time Agent Dobyns was to “receive fulldagcind
benefits;” (ii) reassigigent Dobyns to a NIBIN Coordinator position in Tucson, Arizona
(i) agree that if any assessment indicated tihe threat to Agent Dobyns and his family had
increased from the assessment completed in June 2007, the agency would “fudhthrevie
findings with [Agent Dobyns] and get input from [Agent Dobyns] if a transfaecessitatet!

(iv) agree that “it wil not pursue discipline against [Agent Dobyf] any matter that is
currently under investigation by the Department of Justice’s Offitieeolinspector General
(OIG) or ATF's Office of Professional Responsibilapd Security Operations (OPRSCand
(v) agree to expunge from various files any document relating to the matter Isyptihed
SettlemenAgreement, including documents relating to Agent Dobyns’ mental health,
truthfulness or credibility.

In addtion, ATF agreedo —

pay [Agent Dobyns] the sum of Three Hundred Seventy-Three Thousand Dollars
($373,000.00) in full and final settlement for any and all claims that have been
brought or could have been brought up to thie dhisAgreement is executed by

the parties.

The Settlement Agreement pided that “[e]xceptor the lump sum set forth in this paragraph
and the back pay set forth [in the paragraph dealing with the retroactive promotionjt” Age
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Dobyns “and his representative are not entitled to any other monies, expastgsattorney
fees, or any damages or relief regarding any matter that is subject to thismAgters
preparation and its execution, or otherwise regarding [Agent Dobymgloyment with the
Agency’

In exchange for this compensation, Agent Dobyns agreed to —

withdraw and/or dismiss with prejudice his Agency Grievance, his discrimmat
retaliation complaints, any Whistleblower claims, any complaints filed by the
Employee with the Office of Special Counsel, and any other complaints the
Employee could have ised regarding his employment with the Agency as of the
date this agreement is executed by the parties.

In addition, he agreed to release and dischatgeUnited States, the Department of Justice, the
Bureau of Alcohol, Tobacco, Firearms and Explosivesfrom any and all liabilityclaims,

causes of action, etc., resulting from or relating to, in any way whatsdevaylject matter of
this Agreement, or otherwise concerning [Agent Dobyesiployment with the Agency,
including underlying actions and claims, including his complaints of discrimination and
retaliation”

In a critical passage, the parties also agreed that the Settlement Agreertieot did
constitute an admission by the Agency or [Agent Dobyns] of any violation of laavprul
regulaion or any wrongful acts or omissionsfurther, ATFagreed “that it will comply with all
laws regarding or otherwise affecting [Agent Dobyns’] employment by thengy” Agent
Dobyns agreethat he would “comply with Agency requirements and will sesknssion for
any outside employment, including speaking, writing, teaching or consultkiti”’ agreed that
it would “handle such requests in a manner consistent with Agency practice and préc&étare
Settlement Agreemeiaisostated that if Agent Dolmg “believes the Bureau has failed to
comply with the terms of this Agreemeftig] shall notify the Director, Department of Justice
Equal Employment Opportunity Staff, Justdanagement Division, in writing.” Finally,
Agent Dobyns could request thaetterms of th&ettlemenAgreement be specifically
implemented, or alternatively, thiails complaint against the agenmy reinstated for further
processing.

NeitherDeputy Director Cartemor Assistant Director Hoover conducted any due
diligencein asertaining what ATF officialknewregardinghebook contracts prior to the
execution of the &tlementAgreement.Neverthelessprior to the execution of the Settlement
Agreement, at least several ATF officials were aware of the book dealswingthe execution
of the Settlement Agreement, and also related to the book deals, Agent Dobyns’cheitiesa
were investigated by OPRSOIn late September 2007, pursuant to th&l@mentAgreement,
Agent Dobyns was assigned to the position of Western Regional Coordinator for ABR NI

” On December 7, 2007, OPRSO was informed that, on or about November 26, 2007,
Agent Dobyns had appeared in two television programs on National Geographic anddhe Hist
Channel about outlaw motorcycle gangs. On July 8, 2008, OPSRO issued Report No. 2008019,
revealing that Agent Dobyns did appear in, and release information during, thensagra
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E. Withdrawal of Credenti als

Covert identification documents are usgdATF to create a fictitious identity for the
user, and can include many documents that are ordinarily used in an individual's gViéeyda
such ag]. This is known as “backstopping[]. Critically, such documents are used not only
during undercover operatiofils but alsovhensuchoperations are completeid continue to
protect the identiesand addresses of agents and their famil&§F Order 3250.1A establishes
accountability requirements for ATF agents using or issued covert idettific Paragraph
34(a)(2) ofthis orderprovides that “[w]hen it is certain that the identification is no longer
needed, it must be returned immeagdly to the [Undercover Branah ATF’'s Special Operations
Division].”

Onor about October 3, 2007, Agent Dobyns was transferred to the NIBIN branch in
Tucson, Arizona. On October 26, 2007, Agent Dobyns sent an email to Agent Sullivan,
requestinghat ATF assist him in reewing several expiring covert vehicle registratioAgent
Sullivan forwardedhis email to Chief Walck, who, in turn, forwarded the request to Marino
Vidoli, Chief of ATF’s Special Operations Division. On October 31, 2@ Newel,
proceeding on thialseor mistakerbeliefthat Agent Dobyns had improperly used his
undercover identificatiowhile using a vehicleuring a surveillance operatidrsent an email to
NIBIN Chief Steven Pugmire and OPSEC Chief WatpkestioningvhetherAgent Dobyns
continued taneed the fictitious identification. In this email, SAC Nevaslted,[b]ottom line
for me is that if he no longer needs this U/C ID then | want it pulled becausedlds c

guestion. That report took the position that the release of the information in the catse of
programs, including undercover trade craft, by Agent Dobyns was without autiocorizAtter
consulting with the ATF Office of Chief Counsel, Deputy Director Caatet Assistant Direot
Hoover, the Professional Review Board (PRB), on January 12, 2009, issued a memorandum
finding that Agent Dobyns’ actions were covered by the September 20, 2007, Settlem
Agreement. On that basis, the PRB issued a memorandum of clearance. The oh@moran
indicated that “the PRB considered your actions in this matter to be very senidwsd anot

concur with your rationalizations for proceeding with the documentaries,” addihthe PRB
“would have proposed severe disciplinary action against you if your actions hadmot bee
included in the settlement agreement.”

8 NIBIN was a part of ATF’s Office of Enforcement Programs and ServiceS)(EP
which, for times relevant here, was headed by Assistant Director Carsofl. Carro

® The IAD report indicates that the vehicle in question had been registered tavisy D
an undercover identity used by Agent Dobyns during the Black Biscuit investigdt appears,
however, that the Phoenix Field Office had failed to change the registratibis @ehicle after
that investigation. Subsequently, the RAC in Phoenix received notification thatrtaeCBunty
Sheriff's Department had run a check on the car in question. At trial, Sm€INestified that
while he later learned that the perceived misuse of Agebym identification was an error, he
never admitted to anyone at ATF that Agent Dobyns had nothing to do with the events that
caused the “red flag” notification.
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potentially cause interagency relationship problems for us if he’s routinely tnss UC ID.”
(Notably,while he was downplaying any concerns Agent Dobyns’ safetySAC Newell
continued to bar Agent Dobyns from entering one of the Tucsba Gffices becausdefeared
thatAgent Dobynsmere presencim that officeposedunacceptableésksto thenondaw
enforcement personnel working there.)

On November 1, 2007, SAC Newell’'s email requesting the recall of the identificatd
Agent Dobyns'request for renewal of the fictitious license platese forwarded to Chie¥idoli
at essentially the same timé@n that same day, SAC FrabkAlesio forwarded SAC Newell's
email to ChielVidoli, indicating that “[wg need to talk about this because obviously it is
becoming a hot issue again.” In November of 2007, a meeting was held bbtiBéRNChief
Pugmire Chief Vidoliand Chief Walck.At this meetingthe parties discussed the ongoing need
for the mvert identification documents issued to Agent Doby@bkief Walckstated that
pursuant to the assessment completed in June of 2007, OPSECawaseuof any current
credible threatto Agent Dobyns and his family(This statementof coursewas inaccuratg
During this meeting, NIBIN Chief Pugmire indicated that Agent Dolhatindicated to him
that he “did nobelieve a threat still existéd Based on this assessment, Chief Vidotiesed
Agent Dobyns to returall theundercover identifications and license plates that had been issued
to him and his family.

On November 23, 200%hief Vidoli issued a memorandum to Agent Dobyns’
supervisor, NBIN Chief Pugmire, requiring thaigent Dobyngeturn all fictitious
identifications issued to Agent Dobyns and his wifehe memorandum listed the various items
of identification used by Agent Dobyns during his undercover cases, as well ah#togere
issued to Agent Dobyns and his wife tbeir protection from threatsAgain, ChiefVidoli
required the return of these items, even though the June 22 t(R@@ifassessment regarding
Agent Dobyns wastill extant The subsequent IAD investigation revealed that information
presented to, or available ©hiefVidoli had confirmed that threats against Agent Dobyns and
his wife had been substantiated as recently as the June 2007 update of the threat assessment.
Moreover, t is remarkabléhat this was thenly instance during his tenure ti@ief Vidoli had
ordered thavithdrawal of théfictitious identification issued to an AfTfemployee.

The withdrawal of the covert identifications was completed in May 26@8n June 18,
2009, the U.S. Oite of Special Counselassified AgenDobyns as a “whistleblower” because
of his allegations th&TF lackedadequate policies and procedures for reviewing and
responding to threats of violence made against its agents and their families.

F. The Arson at Agent Dobyns’Home
On Sunday, August 10, 2008, at approximately 3:29R8iT) a fire occurred at Agent

Dobyns’ house, in Tucson, Arizona. Agent Dobyns’ wife, Gwen Jones, his daughter, Dale, and
his son, Jack, were home; Agent Dobyns was in Phoenix. Upon discoveriirg,t@ven

1% As part of the backstopping procedure, [] made about Agent Dobyns. For some
unexplained reason, [].
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placed a call to9-1. GwenDale andlack were able to exite house through the kitchen,
without suffering physical injuriesThe Rural Metro Fire Departmeaind the Pima County
Sherriff's Office (PCSOyveredispatched tthefire. The frst engne arrived on scene at 3:37
am. The Fire Departmergersonnekxtinguished the fire and inspected the area wihere
originated. They thereft the scene at approximately 7:30 af.or about this time, Agent
Dobyns learned of the fifer the first time, having retrieved an earlier voicemail from his wife.
After the fire was extinguished, O Deputy Ty Sutherland spoke to Gwen and released the
scene because he concluded that no further law enforcement action was needed.

Later that same dayygent Dobyns arrived at his home at approximately 1arh5 At
approximately 1:15 pm, PCSO fire investigator Deplgysica Martin arrived at the Dobyns
house to conduct a cause and origin investigation. The fire scene had not been secuoed pri
DeputyMartin’s arrival. At 1:40 pm, Agent Dobyns sent an email to his supervisor, Agent Mike
O’Neil, informing him of the fire.In this message, Agent Dobystated that “[a]rson
investigators are on the scene,” but that “[n]o conclusions have been forthisdtiate.™ The
messageontinued that the “house and contents appear to be a total loss,” noting that “[o]ne half
of the house is charred and the other half has significant damage from th@direnegat
response.” Agent Dobyns concluded that he did “not want ATF to respond,” adding thae“[t]he
is nothing that | need or want from ATE*”

After receiving this emaildAgent O’Neil telephoned and briefed his supervisor, Raymond
Rowley, wto was the Chief of the Firearms Enforcement Division at NIBAgentO’Neil
requested approval to travel to Tucson to support Agent Dobyns and his famédf/Rowley
approved the request. Subsequently, GR@#leyinformed Assistant Director Hoover about
the fire. At approximately 3:20 pm, Assistant Dired#movercalled George Gillét who was
one of theASACs in the Phoenix Field OfficE. Assistant Director Hoover informesSAC
Gillett that a fire had occurred at the personal residence of Agent Dobynseiarijhenorning
hours of August 10, 200&e directed SAC Gillett to send ATF agents to the sceASAC
Gillett then called Agent Dobyns and left two messages on his cell phorag@piximate}
3:40 pm, ASAC Gillett calledhgent (harles Higmanthe RAC for one of the Tucson offices,
advised him of the firand directed him to call the Pima County Sheriff's Office to obtain
information about the status of the investigation. At approximately 4:00 pSQRE&puty
G.W. Carey and PCSO Detective P.L. Wilsameto thefire scene.

X The electronic message from Agent Dobyns to Agent O'Neil indicated tharfgs
extenuating circumstances are present. | will discuss those with gotolday once | have a
chance to contain this situation.”

12 At the time of the arson, ¢nDirector of ATF was Michael Sullivan and the Deputy
Director was Ronald Carter.

3 The SAC for the Phoenix Field Division at the time of the fire was SAC William
Newell. ASAC Gillett reported to SAC Newell. The two offices in Tucson waregs the
Phoenix Field Division, each led by a RAC. One of these was Agent Charlesiidigma
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At the time Agent Higman responded to ASAC Gillaets squad oéightagentsn
Tucson Field Office &vasconducting surveillance at a gun show/swap meet in Tucson. The
squad remained at this scene until most of the participatite swap meédeft. In their
testimony, ASAC Gillett and Agent Higman suggested that ASAC Gillett ordereat Afygman
to have a couple of his agents respond to the Dobyns house. However, i dygteaither
Agent Higman nor any of his squadtuallyresponded to the firsceneon August 10, 2008 —
and thatASAC Gillett and Agent Higmann fact,mutually decided insteatiat no agents would
respond that da}* Agent Higman’'scontraryclaim — that he ordered his squad to respond to the
scene-is flatly contradicted by the record, and includes detailsatehonsensicaf The

4 This was the conclusion reached in the 2012 IAD Report on the fire. The IAD
deposition of ASAC Gillett stated in this regard, as follows:

Q. Were you aware that Higman t&d he did not intend to dispatch any agent
to the crime scene until he was ordered to do so?

A No.

Q. Okay. Did you order him to do so — to not dispatch any agents to the crime
scene?

A. Yes.

Q. You ordered him to not dispatch any agents to theececene?

A. It was a mutual decision.

15 This is one of many instances in which Agent Higman'’s testimony raisetiogses
regarding his veracity. At trial, for example, Agent Higman testified that ASANENG
instructed him thusly:

A Yes, basically thedea was to send an agent or two, | don’t know how many. We
sent down there just to get a quick overview, an understanding of what was going on, what it
was, what happened. And we did that.

Q: Did Mr. Gillett ask you to send any agent’s that day?

A: Wedid. That's, yes, that afternoon | broke one or two agents loose from
the surveillance and sent them down to the scene.

Agent Higman testified that the intent was to have these agents arrive aribe ©n this
count, Agent Higman further testified as follows:

Well, when they got down there, and again, | don’t recall which agent it was, but |
received a telephone call back. My recollection is we were still at the gun show
doing the surveillance operation. They told me at that time, my recollection is
that | was told at that time that a fire had occurred exterior te trethe porch

area of the house.

My recollection is that | was told that the damage was relatively minor, that the
fire had encroached the interior of the residence at some small level. There were
— and there were no injuries that occurred, and so that's what we had. We had
basically a relatively small fire with no injuries.

-13 -



record also suggests tlRSAC Gillett did not believe thahe supervisory agent in the other
Tucson office, Agent Sig €aya,would respond to the fire scene becausdisiéked Agent
Dobyns, having hathajor disagreementsith himin the past.

On August 11, 2008, at 8:05 am, AgéfithaelHildick was notified abouthe fire by
ATF Group Supervisor Jane Hefner. Agent Hildick was assigned to ATF’s Phoerzianayi
Field Divisionandis a certified fire investigatorOn that morningSAC Newell and ASAC
Gillett dispatched Agent Hildicto investigate the f& at the Dobyng'esidence.Agent Hildick
arrived at the scene at approximately 10:45 &waspite the dird®ns given by Assistant
Director Hoover, no ATF personnel responded to the scene of thediirmade any attempt to
investigate the fire or secure the scentil this time, which was approximately 19.5 hours
after the Phoenix Field Division first beme aware of the fir®. Agent Hildick testified that
when he arrived at the scene, he realized that the home was open and unsecth&ithand
scene was nlongerfresh. Shortly thereafter, Agent Hildick was joined by Agent Tristan
Moreland, an ATF Qdified Explosives SpecialistAgent Moreland was not dispatched by the
Phoenix keld Office, but instead went to Tucson of his own volition. Agent Moreland, who
worked on a number of investigations, including the Atlanta Olympic bombing case, was
shocked to find the scene unsecured. The Phoesick Gffice failed to assign a supervisor to
serve as the escenéncidentcommander at the fire scera standard practice in such
circumstances.

Agents Hildick and Moreland assessed the fire scene and determinéa tR&XSO
investigaton had been inadequate. At some point during the day, Agents Hildick and Moreland
were joined byATF Agents Thomas Mangan and Louis Quinonez, both of whom responded to
the fire of their own volition. During theay, Deputy Martin, Fire Chief Willie Treatch, and
several PCSO detectives met at the Dobyns residekgent Hildick, Deputy Martin, and others

In his trial testimony, Agent Higman testified that he confirmed that the agentsyaetaatlito
the site on August 10, 2008, and he added details to support thiseviguh@t he asked the
agents to work with the Pima County Sheriff's Office to work the scene until dightfa

16 These facts were confirmed by the OIG report, which included depositiondestim
and other evidence indicating that SAC Newell, ASAC Gillett and Agent &ligwere aware of
the instruction that ASAC Gillett had received through the chain of command and, nosetheles
failed to dispatch ATF agents to the scene. In its report on the fire, the OIG found that —

The decision to delay the ATF response was based on incorrect assumptions and
determinations by Phoenix FD management about the fire scene; an incorrect and
negligent interpretation of ATF’s authority to investigate the fire; and a
determination by Phoenix FD management that another agency should investigate
the fire, even though many SAs within the Phoenix FD believed it was entirely
reasonable to suspect that the fire might have been an attempt to murder an ATF
SA and his familyn retaliation for the performance of the SA’s official duties.

Testimony revealed that various ATF personnel who had become aware of therBr
confused as to why Agent Higman had not ordered agents to go to the fire sceawaighnhd
begin an investigation.

-14 -



examined the fire scene. Later that day, ATF adgeorts Ploenix and PCSO Depuanny
Barajas met with a potentiatson suspect, Mike Castro. That same dayuldy Barajas met
with Robert McKay, a member of the Hells Angels, who had previdbsbatened Agent
Dobyns. Also that same dgyAgent O’Neil flew on acommerciaflight from his duty station in
Washington, D.C., to Tucsoand arrived at the fire scetieat afternoon.Despite all the activity
described above, agents from the TucsefdfOffices did not arrive on thigre scene until
approximately 5:00 pm that day.

On August 12, 2008, an investiga@ssociated with the PCSO and his accelerant canine
searched the aae That same dayAgents Hildick and Moreland, as well as Agent karr
Bettendorf from the Phoenix arson group, returned tdithiscene. Agent Hildick continued his
investigation taking samples of fire debtiisat were retained for laboratory examination
Severalkgents fronone ofthe Tucson feld Offices arrived at the scene; all but two ofdbe
eventually departed. AgeHiigman, in fact, ordered the Tucson agents to depart the scene and
to have no further involvement in the fire investigation. Also on August 12, Deputy Martin
interviewed an electrical engineer that ATF had called to the scene. The enginastembiitht
the cause of the fire was not electricihe PCSO also interviewed Agent Dobyns and his
family. On that day, PCSO advised ATF that it would investifatecase andiould notbe
collaborating with ATF on the investigatioother than at the scene

Several days later, AgenHildick and Moreland interviewed Agent Dobyns and his
family regarding the fire Agent Dobyns was aware that a standard arson investigation required
that the homeowner initiallge viewed as a potential suspeBased on theiinterviews with the
family and their observations of the fire scene, Agents Hildick and Moreland badhouile
Agent Dobyns and his family as suspects in the fire. Despite this, the recold thataeveral
ATF officials, including ASAC Gillett and\gentHigman continued to view Agent Dobyns as a
suspect and did so for a number of ye&r©n August 18, 2008, Deputy Martin advisésl h

17 Agent David Korn, an agent in one of the Tucson Field Offices, apparently responded
to the fire scene that evening. He later conducted an interview based on a lead fyvided
Agent Dobyns. Agent Korn intended to conduct additional ire@rsiat a local prison the next
day, but was advised by other agents not to do so. Agent Korn later had a conversation with
Agent Higman, who told him not to conduct any further interviews. Also on August 11, 2008,
Phoenix Field Division Group Supervisor Peter Forcelli tried to send agents sarohp to
assist in the investigation, but was instructed not to do so by SAC Newell. In thissatiorer
SAC Newell told Agent Forcelli that the fire was “just minor scorching and PG@G nnder
control.” Pictures in the record reveal that SAC Newell's description of the &isimexcusably
inaccurate and that the fire was a total loss.

18 At trial, Agent Slatalla testified that, on the day of the fire, Agent Dobyns left him a
voicemail informing him othe fire. Shortly thereafter, Agent Slatalla conducted an
investigation of cell phone records, as well as an analysis of cell towermgapiich, in his
view, established that Agent Dobyns was in Phoenix on August 9 and that his cell phoed travel
down to Tucson on August 10. Agent Slatalla made this analysis available to various A
officials, including Agent Matt Bayer, who would eventually become the acpesd for the fire
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superiors that the case was being turned over to'ATFhe IAD investigation revealed that
despite this transfeAgentHigman amnl ASAC Gillett purposely slowed the investigation into
the fire because they felt that another agency should be conductingdkggation; during this
period, SAC Newell and ASAC Gillett eatbid variousATF special agentthatthe
investigation of the fire was the responsibility of ATF headquafferdong these same lineis
aconversation with Agent BayehgentHigman indicated that he wanted the case to be on a
“slow roll.” AgentHigman likewise indicated to Agent Robert Maynard, the other agent
assigned to investigate the arsthrat they were going to “slow walk this thing” until the FBI
accepted the investigatio®ATF did not offer a reward for information regarding the faegn
though rewards had been offered inigamcircumstanceg; other agents had recommended to
SAC Newell and ASAC Gillett tt such a reward be offered.

On Thursday, August 21, 2008, Assistant Director Carson Carroll, who then hieaded
Office of Enforcement Programs and ServicesERotified SAC Newell via email that he
would be travelling to Arizona for a briefing on the arson investigation and to nteeAgent
Dobyns. SAC Newell forwarded Assistant Director Carroll's ema#l$&\C Gillett, and
requested a briefing on the case prioh® iheeting witiDirector AssistantCarroll. ASAC
Gillett forwarded SAC Newebl email to Agent Higman and advisAdent Higman that he and
SAC Newell would brief Assistant Director Carroll on Monday, August 25, 2008.

This precipitated an email exchange August 21, 2008, at 2:02 PlktweenASAC
Gillett andAgentHigmanin whichthe latterasked “is the continued contact w/the homeowner
by supervisory ATF personnel necessary?” The email continued:

It goes to casmtegrity and confidentiality, and addlifficulty to theongoing
inquiry bymaking a SAC, DADetc. potential withesses based on the
homeowners statements to them.

At this point, all we knowvis that we have a preliminary C&O, and the assigned
investigators havenhyetinterviewed the homeowner nor substantiated any
motive. If the DAD, etc.havealready assignedraotive, it makes objectivity that
much more difficult for subordinate employeed llke to isolate the
homeowner/victim until we have developed more iafoninimum as an
investigator and casipervisor, 't like to know the substance of the contacts,
any representations made, etc.

investigation. Agent Slatalla testified that ATF officials associated tiwéhnvestigation of the
fire, including Agent Bayer, made no effort to review these records.

9 The record reveals a disagreement as to the date on which the investigation was
transferred from PCSO to ATF. Agent Higman asserted that the transferedsnmetime
around August 15, 2008, while other information places that transfer as late as ¥8@08.

20" At trial, Agent Higman, in a rare unguarded moment, admitted that he viewed Jay
Dobyns as being a “polarizing figure,” adding that “[tlhere weneimber of people who had
very strong positive feelings for Jay, and . . . others [who] didn’t care for Jay.”
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At 4:02 PM, on the same da&SAC Gillett replied to Agent Higmarstatingin an email:

| appreciate your thoughts and cents and most appreciate that you are
comfortable enough to raise them.

That being said, it's not possible in this lifetime to control the Director, Deputy
Director, ADs or so on down the chain from getting briefed on this case or
contacting the homeownand/or his family.

However, what | can control (and fully intend to control) is the specific
information that is briefed to the chain of command.

I'll shoot straight, | think that you could tell during our meeting on Tuesday, | a

no more happy about these circumstances than you. However, like you, I've been
ordered to proceed down this investigative path, so | will. What | won’t do is
compromise my integrity or the integrity of this investigation. | stand with you

and your agents on this, so ndeesng significant details (to anyone) that we

may discover that would compromise our work won’t come from me. I'll go out

of my way to conceal them. Please trust that (and for the record | am nohanferri
anything from your prior comments) | have egbu..E.[law enforcementand
Intelligence community experience to know how to protect myself and my
subordinates. (I can hide the ball with the best of them).

| have said it before, but for the record (and probably future disclosure in court)
I'll say it again: | fully intend that this is the last stop on the career path of
George Gillett, but this case likely guarantees it. I'm going to baakaypd your
agents and do the right thing.

| will also take very good notes on what’'s conveyed during amfitgs and still
know how to generate a 3120.2 if necessary.

| will also convey the points you raise regarding the delicate current sfatus
investigation to Carson and others that | brief.

At 5:49 pm, Agent Higman respondedASAC Gillett, stating:
George, thanks for your detailed and thoughtful response to my below. Like you,
| do recognize the need to brief the boss on mattershinatietermine are of
their interest. | don’t have to like it, and I'm not attempting to throw mud in the
middle of the floor on that issue beyond my contact w/ you.

Like you, the SA assigned and | are attempting to put process in place to make
this inquiry thorough, unbiased and objective, to take this and any subsequently
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developed matters where the faetad us. Similarlywe recognize the need to
support one of our employedaring a time of difficulty such as we face héte

(Emphasis in original).

On or about August 22, 2008, Agent Hildick completed a Cause and Origin Report with
respect to the firat the Dobynstesidence.Agent Hildick’s report catalogueal seriesof
witness statements regarding the &irel made a series of findindscumentindhis examination
of the fire sceneAgent Hildick believed that the Brwas incendiary and started on the south
side ofanarmoire that was located to the north of the sliding glass door on the back (east side)
the home. Agent Hildick concluded that an open flame and available combustiblesectte
start the fire.

OnAugust 22, 2008, and August 27, 2008, Agents Matt Bayer and Rdbgnard at
the direction of Agent ligman,taperecorded conversations wiggentDobyns without his
knowledge. Defendant has stipulated #h&F neither sought nasbtainedauthorization to
record Agent Dobyns without his knowledtfeln the midst of theerecordng sessions

L This email from Agent Higman also indicated:

When you return from holiday | would like to more fully explore the opportunity

to at least memaalize in a substantive way contact between any Bureau
employee and the homeowner, even if that contact is minor and simply an inquiry
as to their well being. Along those lines, | have contacted both Jane Hefner and
Sig Celaya, and ask[ed] that they dirdatir employees to prepare a detailed
statement as to their knowledge and activity regarding this matter; | havedlirec
four of the SA assigned to this office to do the same. | expect to receive that
material at the beginning of next week.

%2 |n his testimony, Agent Higman suggested that “we set in motion the authorities to get
approval for electronic surveillance to record Jay Dobyns as part of thagatiest” It is
plain, however, that Agent Higman failed to take any of the required steps to demkzatibn
for a recording. When confronted, Agent Higman attempted to excuse this failuegify: s

My response to that is that this, we never interviewed Jay Dobyns. We never
went through with an interview. We never got to the stage where wallgct

went to sit down with Jay Dobyns. The contacts that were made with Jay were on
a telephone only.

And it's my recollection, I'm not an attorney and | dontdon’t claim judicial,

you know, legal knowledge, but my recollection at the time was it wapant-
consensual on a telephone. We didn’t need authorization. That's my recollection
today on a telephone contact. If we were to sit across from him acrass a

table or anywhere else, we would have needed authorization. But it never reached
that stage.
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Assistant Director Carroll visited the Rérax Field Division to obtain a briefing athe status of
the Dobynsfire investigation. The record suggests thaSAC Gillett withheld information

from both Assistant DirectoCaroll and SAC Newelht this time among the information
withheld waghe fact that AgestBayerand Maynard had been requested to record
conversations with Agent Dobyns without his knowledge (the first of the recordingsred
before the meeting with Assistant Direc@arroll; the seconthereafte)y. Overall, at or around
this time, ASAC Gillett and AgenHigmantook steps to prevent agents from the Field Division,
as well as supervisors in ATF headquarters, from having access to infornegtodimg the
investigation into the Dobyns fire. According to the IAD investigation, thosesumnes included
circumventinghereporting requirements IRTF’s “N-Force€ case managemergporting

system designating the NForce case file as beigvered by Fed. R. Crim. P. 6(e) when no
grand jury investigation existestoring files offsite at a location provided by the United States
Air Force and withholding informatiofrom ATF superiors in briefings’

On August 25, 2008, ASAC Gillett and Agents Hildick, Moreland, Bettendorf and Hefner
held a meeting about the fire. At that meeting, ASAC Gillett characterized tHesions
reacled by Agent Hildick in his Cause and Origin repedarding the fire as beingifipopular”
—a statement that was conspicuous to the agertsendance, as Agent Hildick’s report had not
yetbeen released to anyon®n August B, 2008, Assistant Direat@arroll andSAC Newell
met with Agent Dobyns to discuss ATF’s handlinglegarson investigation. Based on thos
discussions, ATF decided to refer the investigation of the arson to theOFBhat same day,
ASAC Gillett sentan email to Agents Moreland, Hildick, Bettendorf and Hefner in whech
described newrocedures that were to be followed in filing case reports regardingehhbse
procedures differed from tretandard followed in NForce case$’ OnAugust 27, 2008,

The record, however, plainly makes clear that Agent Higman instructed Agsetisdal
Maynard to record Agent Dobyns without proper authorization. Agent Higman again sdggest
that it was ASAC Gillett who authorized the recording.

23 |n histestimony, Agent Higman initially left the impression that he did not employ
these procedures to shield information from N-Force and other proper channelsgadinarg
information was received from these channels. But, deposition testimony adttreddreade
clear that Agent Higman was aware that agents working the fire had genepaidd that were
not being uploaded into Rerce. These scalled “white papers” were maintained in individual
envelopes that were stored in a file cabinet that Agent Higman kept atsitedéfeation (an Air
Force base). On this and other points, Agent Higman’s testimony appeared to “egolve” a
guestions were adduced. Agent Higman took the view that the procedures werd Hictate
ASAC Gillett; ASAC Gillett tookthe view that the procedures were established by Agent
Higman. At trial, Agent Higman acknowledged that he was unaware of anyirothstigation
that was reported outside of fdrce after the program was adopted.

24 1n the email, ASAC Gillett describatiese procedures as follows:

Pursuant to our meeting this date at approximately 10:20 AM, please note that the
reporting procedures forwarded by GS Hefner and GS Higman were at my
direction and by my orders. Any deviation from the standard reporting
procedures of special agents directly entering reports of investigationZp3 h2®
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Deputy Martin met with Agent Bayer and turned over all reports, photographs, docuomentat
audio recordings, and transcripts available to date associated with th&®oag&agust 28, 2008,
Agent Dobyns emailed message this ATF chain of command to protest ATF’s handling of the
arson investigation. In the email, Agent Dobyns complained thats&&med to be treating him
as theprime suspect in the fireThe record reveals théadllowing the arson, ATF failed to

conduct a new threat assessment, instead continuing to rely on the assessmenuder0ii7J

On September 2, 2008, Deputy Martin was advised that the case was being tthnsferre
from ATF to the FBI. On September 3, 2008, Deputy Martin met with FBI Agent BrianiNowa
to turn over to him all additional photographs, transcripts, and audio interviews that had not
previously been provided to ATF. (The record, however, suggests that either AgaantHay
perhapsASAC Gillett, failed to turn over to the FBI all or a portion of the filed thed been
stored outside the normal protocols foFkce) On or about tis date, AgentsHigman
Maynardand Bayer met withFBI Agent Nowak to turrover the case. During that meeting,
Agent Higman expressed negative opinions regarding Agent Dobyns to the FBI pérsonn
making references to Agent Dobyns’ forthcoming book and to his having sue{rAfBkt,
there were no such suitspn Septembet, 2008, Assistant United States Attorney &dy
Anderson became involved in the fire investigation at the request of the FBI. Mssémaeas
never contacted for approval to use electronic surveillance in the Dobyns firegaties.

On October 17, 2008)PSECproduced a Significant Information Report (SIR) regarding
a potential suspect in the investigation of the apparent arson at the Dasydshce.
According to the report, a source advised ATF that the Hells Angels wereipgeioetarget
relaives of Agent Dobyns who allegedly resided in the San Diego, California, Bineasource
relayed information suggesting that Robert Jabhmsa former Hells Angelvas responsible for
the fire at Agent Dobyns’ house. Two ATF agents from New Orleanssiama, were assigned
to investigate this threatt was determined that the information provided by the source was not

in an attempt to maintain the integrity of this investigation and to limit access to
this sensitive investigation by person(s) that do not have a need to know.
Additionally, restricting case access is to deny access to those personnel that are
not directly involved in this investigation. Further, as has been the case to date
and will continue to be the case, you are ordered and directed to write your reports
based upon your professional knowledge of events and, where applicable, your
professional opinions as to the origin and cause of this fire. If you are approached
by anyone that attempts to dissuade you from your professional responsibilitie
otherwise attempts to influea your official reporting of the events surrounding

this investigation, | am ordering you to report any such attempts to me directly
and immediately.

When your reports are complete, pleaseal them to me directly in word format
and | will make arrangeemts for you to cut and paste the reports into tiiohe
case file from my work station.

Agent Hildick, among others, objected to these procedures, because he believedashat it w
highly unusual for an agent who was directly involved in an investigation to be denied normal
access to the case files.
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credible and did not warrant additional investigation. On April 16, 2888istant Director
Carroll sent a memorandum to Agent Dobysffering to relocate him and his family to the ATF
National Academy in GlyngdGeorgia; the ATF Field Division in Denver, Colorado; or the ATF
Field Division in Seattle, Washington.

In early 2012, Thomas Atteberry, the n8AC for the Phoenix Division, reopened
ATF’s investigationinto the arson at Agent Dobyns’ residerfceOn May 14, 2012, ATF Agent
Creighton L. Brandt, who was working withe FBI identified, as a person of interest juvenile
serial arsonist, who was setting fires on the gast of Tucson in 2007 and 2008B.is unclear
how the investigation of the arson has progressed since.

G. The OIG and IAD Reports

In 2008, the DOJ OIG issuedreportconcerningATF’s handling of external threats
made againshgent Dobyns. In 2012 and 2013, IAD at ATF issued reports dealing with ATF’s

> Testimony at trial indicated that Valerie Bacon, an attorney in ATF’s Office of
General Counsel, attempted to convince SAC Atteberry not to reopen the arson itwestiga
this regard, SAC Atteberry téfged:

Q. ... Did you get any kind of discouragement in any respect from anyoné& at AT
with respect to reopening this arson investigation?

A. Yes.

Q. Please explain.

A. When | was seeking guidance to reopen the investigation, | had a phone

conversation with somebody from Counsel’s office in ATF headquarters.
THE COURT: Can you be more specific, Agent? Do you know who it was?

A. | believe it was Valerie Bacon.
THE COURT: All right. Proceed.
A. | had a phone conversation, and | also believe | talked to her in person one time

when she was in Phoenix, and | believe during the telephone conversation she made a comment
to me that if you, meaning myself, reopen the investigation that would damage ocasvil

On or about March 21, 2013, defendant’s attorneys (and their supervisors) received
emails from plaintiff's attorney complaining about the contacts made bpB&ton to SAC
Atteberry. It appears that defendant’s attorneys did not respond to theseoerakiésany
action in response thereto. Neither party notified the court of these contac&A@#tteberry
testified in court. In a filing subsequently ordered by the court, defendant’s tounse
acknowledged the contacts made by Ms. Bacon to SAC Atteberry, as well as to poteheal
witness in this case (Agent Carlos Canino). That filing suggests that Ms1 Bad a discussion
with Agent Canino that was similar to the one she had with SAC Atteberryjlssabove.
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handlingof the arson and removal of backstopping for Agent Dobyns and his family. Because
these reports corroborate critical fatkeir findings are summarized héefe.

(1) 20080IG Report

On September 22, 2008, the OIG releasegportentitled “OG Report on Allegations
by Bureau of Alcohol, Tobacco, Firearms, and Explosives Special Agent Jay D¢than2008
Report). The2008 Report concluded that between 2004 and 2007, A¥dredg mismanaged a
series of thre¢hreats that were made against Agent Dobyinghis regard, the OIG Report
found that “[w]ith regard to . .[these] threehtreats, . . . ATF needlessly and inappropriately
delayed its response to two of the threats and[should have done more to investigate two of
the threats.” The OIG found that in reviewing these threats, ATF had not folltsnaternal
procedures for assessing and responding to threats against agents.

The20080IG Report particularly foused on ATF’s decision, fBeptembeof 2004,to
relocate Agent Dobyns and his family to Santa Maria, CaliformfaeReportfound that due to a
series of miscommunications among ATF personnel responsible for the transfiecitdien
was handled as @aamdard change of duty station rather than an emergency relocation. As a
result, Agent Dobyns and his family were not providatth theproper support and resources
needed to protetheiridentities and locationThe20080I1G Report indicated thatpon receipt
of another threat, ATF became aware thatQlbbyns relocation to Santa Maria had been
mishandled. As a resulATF relocated Agent Dobyns and his family to Los Angelat) the
appropriate safeguards in place.

(2) 2012IAD Report on House Fire

In April of 2012,1AD initiated a formal investigation regarding multiple complafrs
Agent Dobyns concerning ATF’s response to the fire at his residence and subsetpventgol
The investigation was initiated by Jllorres, the Assistaitirector of IAD. On October 11,
2012,IAD completed Report of Investigation No. 20120079. The report was submitted by
Agent Christopher J. Trainargviewed by SAC John RRyanand eventuallapproved by
Assistant Directofforres Agent Trainor’s work in completing this report was exhaustive, and
entailedinterviewinga number of withesspeeviewing depositions;heckingfor compliance
with ATF Orders scrutinizingdocumentsfiles and logs available through theRdrcecase
managemerdystem andreviewing various other internal ATF memoranda.

26 Contrary to defendant’s intimations, there is no dahds the reports fall within the
exception to the hearsay rule for public records and reports. Fed. R. Evid. 803(8). There is no
indication that “[e]ither the source of information [Jor other circumstarindicate a lack of
trustworthiness.”ld.; seealso L-3 Comm’ns Integrated Sys., LP v. United Stétesed. Cl.

347, 356 (2010)Yankee Atomic Elec. Co. v. United Stagf)4 WL 2450874, at *1-8 (Fed. CI.
Sep.17, 2004) see generallyAir Land Forwarders, Inc. v. United States/2 F.3d 1338 (Fed.
Cir. 1999) In the court’s view, this is also an appropriate situation for invoking the residual
exception to the hearsay rule. Fed. R. Evid. 807. Of course, in the normal detesdant
generally seeks the admissibility of its own investigatiyp®res.
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IAD madeseveral findings regarding the mismanagement of the respotisefieeand
the subsequent investigatitdrereof IAD concludedhatthe leadership of the Phaz Field
Division, including SAC Newell, ASAC Gillett andAgentHigman delayed ATFs response at
the residence of Agent Dobyns in ways that harmed the subsequent investigation. 1AD found
that these individuals failed properly to staff the investigation of thefficefailed, in particular,
to protect the fire scene and secure evidence available at the scene. IAD also fdlilted S
Newell, ASAC Gillett andAgentHigmanfor their poor coordination of the investigation,
including the failure to assign a superviatthe scendo coordinate ATF’s respongeé.

IAD further concluded that SAC Newell, ASAC Gillett aAdentHigman targeted
Agent Dobyns as a suspect in the arson of his home, even after highly-respecteditigants
the Phoenix Feld Office hadconcluded otherwise based on interviews and evidence found at the
scene of the firelAD found that this conduded investigators to ignore credible susped&sD
alsofound thatduring this time, twaecordings of Agent Dobyns’ phone calls were made
without his knowledge or consent, and that proper authorization fosthef that surveillance
was not obtainettom ATF Headquarters or frothe U.S. Attorney’s Office for the District of
Arizona. SeeATF Order 3530.2 and ATF Brief 3100.05hi$ use of electronic surveilleg
IAD determined, was not documented in the fashion required by va&iba®rders and the
surveillance evidence so produced was not stored ini¢tee®ffice’s evidence vault, as
required by ATF Order§® IAD, moreover, found thaASAC Gillett andAgentHigman
instituted a system to report investigative activity regarding teéhfat violated ATF policyand
took steps to prevent the full and accurate briefing of information and investigetiviges to
their superiors, including SAC Newell atite Director and Deputy Director of ATE. The IAD
reportfurther found that Agent Higman provided a briefing to the FBI (wheihattertook over

" The IAD report rejected, as untenable, several of the excuses Agent Higman ave as
why the Tucson Field Office did not respond sooner to the fire, including the claiamtitaer
office was responsible for the investigation and that ATF did not have jurisdictiothever
investigation.

28 The IAD report revealed that on August 21, 2008, Agent Higman falsely advised
Agents Bayer and Maynard that he had received authorization from ASAC Giltettard
Agent Dobyns without his consent. The report further noted that the recordings were not
provided by DOJ attorneys in response to plaintiff's discovery requests in thisezasese the
recordings were not properly stored.

29 As discussed above, part of g hocsystem adopted by ASAC Gillett @gent
Higman to report case activity was the generation of “white papers” nviittine form of Word
documents, rather than as ATF Reports of Investigation (ROIs) on ATF Form 3120.2, as
required by ATF Order 3270.10C. IAD found that the “white papees®e used to restrict
access to case information withinFérce, preventing ATF management from obtaining accurate
and timely information on the status of the investigation. Among those locked out of the
investigation by this process was Agent Hildick, who wrote the Cause and @pgirt for the
fire at the Dobyns’ house. The IAD report found that SAC Newell failed to ersatre t
personnel within the Phoenix Field Division utilizedRgfce to report investigative activity.
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the investigation from ATF) that included false information and portrayed Agemgri3 as
ATF’s lead suspedh the fire— even thougii\gentsHildick and Moreland hadliminatedAgent
Dobyns as a suspect based on their intervigitis him and his family and their review of the
evidence at the scene.

On October 29, 2012, ATF’s Professional Review B@BRIB) considered Report of
Investigation No. 20120079, in determining whether disciplinary charges a8&A&t Gillett
andSAC Newell should be propose®n November 30, 2012he PRB after reviewinginter
alia, a variety of documents, issued a memoranttuASAC Gillett, in which it concluded that
he had impeded the Dobyns arson investigation by “agreeing to circumventdegpioeting in
N-Force, marking the N-Force case file as 6(e) when no grand jury informaisbede and
agreeing to withhold information in briefings to Phoenix Field Division and ATF Heaidgsiar
(HQ) supervisory personnel.” The PRB further concluded that ASAC Gilletagisgl‘poor
judgment” by: (i) withholding information from senior ATF officials about Agepbins’ status
as asuspect and about the secretly recorded phone calls with Agent Dobynstr(igting
investigators to violate ATF procedures for documenting investigation resudt$ijia
continuing to target Agent Dobyns in the arson investigation long after he should have been
eliminated as a suspect. Based on those conclusions, the PRB proposed that ASiAee Gille
removed from his position and from Federal service.

On November 30, 2012, the PRB issued a similar memorandum to SAC Newell. The
PRB concluded that SAC Newell displayed poor judgment by: (i) failing to respond jbrampt
the crime scene on the day of the fire; and (ii) restricting access tetreiavestigation records
when he allowed the case to be improperly designated as involving confidesuidljury 6(e)
information. The PRB proposed that he also be removed from his position and from Federal
service.

The PRB memoranda allowé&®AC Gillett andSAC Newell to respond to these notices.
ASAC Gillett did not respond to this noticd|legedly because he had already submitted his
request to retire from ATFWhile it is unclear how senior ATéfficials responded to the
memorandum involving SAC Newell, it ppars that at least onetbk charges involvingAC
Newell wassustainedandothers were not® At all events, SAC Newellas allowed to remain
at ATF, albeit with a different position.

3) 2013IAD Report on Lossof Backstopping

In 2012, IAD initiated an internal investigation regarding complaints made by Agent
Dobyns relatig to the withdrawal of the fictitious undercover identification issuddntoand
his family. On May 13, 2013, IAD completed Report of Investigation No. 20130060. The report
was submitted by Agent Trainor, reviewed by SAC Gwen A. Golden, and eventually approve
by Michael P. Gleysteen, an Assistant Director of OPR3®e IAD reportprimarily focused on

30 Agent Trainor testified that he complained to his supervisors regarding how the
charges against SAC Newell were being handled. He further testifigtieHaming” of the
resolution of the charges against SAC Newell “was suspect.”
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the actions of three individuals: Chief ViddBAC Newell and former NIBIN Chief RBynire.
In drafting the report, Agent Trainor drew on various materials, including the 2008 QIg&tRe
as well as internal ATF documents relating to threats to Agent Dobyns anditys fa

The IAD report made several key findingisout ATF’s withdrawal of backstopping for
Agent Dobyns and his familyit summarized the prior threats that had been made against Agent
Dobyns, including those that had occurred between 2003 and 2006. The report déseribed
2003 issuance of backstopped fictitious identification to Agent Dobyns and hig tanNTF’s
Undercover Branch, and the other steps taken to provide security for the Daxiyigs The
report detailed ATF’s failure to properly institute the 2004 “emergencgagén” of Agent
Dobyns and his family a rdocation in which, inexplicably, no backstopping was provitfed.
ThelAD report quoted from the June 22, 2007, OPSEC Threat Assessment for Agent Dobyns,
which recommended “permanent relocation out of the western region with full dyayzike.”

The report closely examined the actions taken by Chief Vidoli, former NIBifC
Pugmire and SAC Newell relagirto thewithdrawal of the fictitious identification that had
previously been issued to Agent Dobyns and his family. The report higidigdtjuests made
by SAC Newell and otheseekinghe withdrawal, anét documented that these requests were
based, at least in part, on tiéstakenassumption either that Agent Dobyns had improperly used
his identificationor that all or some dhebackstopping in question was no lengeeded.It
further emphasized that tisethdrawal of identification demanded Bhief Vidoli was
unprecedented that this waghe only instance in which Chief Vidaver withdrew
backstopping issued to an ATF employée sumn, the IAD Investigation found no valid reason
for the withdrawal of the fictitious identificatigoreviously issued tdie Dobyns family.

In generalthe IAD investigation revealed that information available to Chief Vidoli
confirmed that threats agairtee Dobynsfamily had been substantiatadd were extanthe
evidence of whiclincludeda copy of the June 2007 threat assessment that Chief Walck provided
to IAD. Indeed, the central conclusion of the report was that Chief Vidoli, N@iif Pugmire
and SAC Newell ignored information about threats to Agent Dobyns and his familgidinde
to remove the fictitious identification. And the report underscored that the remdiditiofus
identificationput Agent Dobyns and his family ask.

H. The Book

From 2004 through 2010, W. Larry Ford served as the Assistant Dire&dF’s Office
of Strategic Intelligence and Information. In thale, Assistant Director Ford was responsible
for educating the public, Congress and the media regarding ATF programspbgaitves and
missions. Pursuant to ATF Order 9000.1A, Assistant Director &eadvas responsible for
reviewing and, in conjunction with ATF’s Office of Chief Counsel, determining tbpriaty of
allowing an ATF employee to publishaterialrelated tahis or heremployment with the agency.
ATF Order 9000.1A provided that @oI'F employee may publish books or articles based upon
information obtained as an employee of ATF unless that employee obtains authofizet

31 Agent Dobyns complained about problems wiitis telocation in his EEO complaint.
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the Assistant Directaand the Office of Chief Counsel. The pre-publication submission
requirementvas meahto assist ATF in protecting classified, sensitive or otherwise protected
information from being released to the public by ATF agents or other employees.

On June 9, 2006, Agent Dobyns executed a contract with Fox 2000 Pictures (Fox)
concerning rights to his “life story.On that sameéay, Agent Dobyns entered into a second
contract with Fox, in which he “agreed to render consultant services in connechdhewit
development and possible production of the theatrical motion picture ertigéis ‘Angel.”

In Februaryof 2007, therATF Deputy Director Edgar Domewh heard rumors that plaintiff was
writing a book Deputy DirectodDomenech heard additional rumors about the book in March of
20073 There is no indication that Deputy Director Domenech took any steps to prevent the

publication of the book.

As previously noted, on or abouiay 1, 2007,AgentSullivan learned about the book’s
existence from thinternet and contacted CrallRandm House vice-president Richard Horgan,
seekingnformation about plaintiff’'s possible participation in a bgokject On May 4, 2007,

Mr. Horgan wrote an email to Agent Sullivan, in which he advised —

[W]e're glad to have the chante publish the book you heard about, which will
focus on the community of outlaw bikers and ATF’s efforts to rein in their
criminal activity. We have no set title or pub date and would encourage you to
ask Jay Dobyns himself about the project as it develops.

As alsopreviously notedAgent Sullivan immediately notified his superior, Chief Walck, as well
asanother Agent Conley? Chief Walck also notified James Rosebrock, the Chief of the
Security Emergenclprogram Division (a subset of OPRSO), aboutetmail and thdook. On

May 18, 2007, Agent Dobyns executed a contract with The Crown Publishing Group, a division
of Random House, concerningpaok provisionally titled “Almost Angels.”

On June 23, 2008, InkWell Management LLC and Agent Dobyns exeamuit@gency
agreementBetween September 15, 2008, and October 6, 2008, Agent Dobyns executed three
other agreements regarding the Spanish, English and Swedish language veidmAs@él,

The True Story of the First Cop to Infiltrate the Hells AngétsDecember of 2008, Agent
Dobyns executed a similar agreement for the Datlition of the book.

OnDecember 42008, Chief Rovdy wrote Agent Dobyns, requesting information about
the publication oNo Angel The memorandum cited the regulations in 5 C.F.R. § 2635.807,
governing the restrictions on when and how an employee may receive compensation for
teaching, speaking or writing. On February 6, 2009, Chief Rowley requested adlditiona
information about the book, notinigter alia, that the boolk coverdisplayed Agent Dobyns’

32 Ronald Carter replaced Domenech as Deputy Director of ATF, effective Feliijary
2007. At that time, SAC Domenech became the new head of ATF’'s Washington Fiedd Off

33 At trial, Agent Sullivan testified that Céfi Walck told him that there was “no reason
for [him] to contact Jay Dobyns for any further information” regardingdothek.
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title, as @ ATF Special Agent. Chief Rowley directed Agent Dobyns to take the following
actions: (i) submit an outside employment request to the Chief of the NIBIN Braiticta, copy

of the most recent manuscript) lemove the subti# “ATF Special Agent” from the cover of

the book; and (iii) inform the publisher, agents and others involved with the book that Federal
employees are prohibited from using their title for the promotion of teaclmegking and

writing engageents, and that this prohibition applies to Agent Dobyns.

OnFebruary 10, 2009, the bodlo Angel: My Harrowing Undercover Journey to the
Inner Circle of the Hells Angelsy Jay Dobyns and Nils Johns8helton was released for sale
to the public. The aiginal version of the book’s cover included Agent Dobytitie. On
February 18, 2009, Agent Dobyns submitted to Chief Rowley the informatiothéhlatterhad
requestegdincluding a request for outside employment and an electronic copy of the neost rec
version of the manuscript. Subsequently, over the next year and a half, Agent Doloymadexe
various outsidegreemerst regarding the publication dfo Angelin various other languages.

l. Credibility Findings

A few words are in order regarding tbeedibility determinations that underkemeof
the foregoing findings. In particular, the court finds significant portionseotdstimony of two
witnesses- Agent Charles Higmaand ASAC George Gillett unworthy of belief.

Agent Higman wove aemarkable tapestry of fiction concerning his response to the fire
and the investigation that followed. Contrary to the testimony of nearly ewvagss at trial, as
well as numerous investigative reports, Agent Higestifiedthat he sent ATF agents tioe
scene of the fire on the day it happené&drther,at trial, Agent Higman expressed doubt that
Agent Dobyns and Agent Celaya had a history of conflict — before he was remindée tfed t
agents had a history of “bad blood.” Based on this testimony, the court found incredible Agent
Higman’s claims that he did not know, at the time of the fire, that Agent Cekesan urikely
candidateo respond to the fire scene. Likewise, when asked whether he ever considered Agent
Dobyns to be an arson suspeagent Higman testified flatly[n]ever” — even though Agent
Higman later acknowledged that he directed two ATF agents to tape record abamsraith
Agent Dobyns without his knowledge. Ultimately, Agent Higman admitted that he viewed
Agent Dobyns aa potential suspeet“[h]e, along with everyone else.” Agent Higman also
provided incredible testimony regarding who authorized the taping of Agent Dolfiysis —
indicating that authorization was not required and then testifying that he leadedec
auhorization tomakethe recordings from ASAC Gillett

In the court’s view, Agent Higman also exhibited llaisk of candorin asserting that his
use of the phraseology “slow roll” — which other agents described as Agenaigyway of
indicating that thdire investigation should be dragged out and not be handled by Avids —
insteadan indication thathe investigationvas to be deliberate. The court dlaibed tocredit
Agent Higman'’s testimony that he believed that ATF lacked the jurisdiction tstigatethe
fire as a threat to one of its age(#gsen though ATF plainly has the jurisdiction to investigate
arsons). And the court found thoroughly unbeliev@gent Higmars excusess to whythe
files for the arson investigation were not included in tHeokee filing system. As his testimony
progressed, Agent Higman was, time and again, contradicted not only by his own sworn
testimony- given at trial and in prior depositions — but by that of o&E- withesses.Based
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on the roll and surge of this contrary evidence, and for other reasons (includiyegéal
demeanor and nonresponsiveness to questions), the court concluded that Agent Higman’s
testimony lacked credibility.

ASAC Gillett's testmony likewise posed seriogsedibility issues Like Agent Higman,
ASAC Gillett professed the belief thia¢ did not view Agent Dobyns as a suspect — even though
every indicatiorwasthat he did Indeed, there is strong indication that ASAC Gillett eithe
approved the surreptitious taping of Agent Dobyns or at least tacitly approvedielisa
addition, ASAC Gillett’s claims that Head good reasons to deviate from the nomeF
protocols for managing files and evidence associated with the arson have a gémdedi
ring. Yet, more so than Agent Higman, it appears that ASAC Gillett purposely attempted to
shieldcritical investigativanformation from senior ATF officials and did so, knogifull well
that he was natomplying withthe proceduressed for filing information in the Norce
system*>* Highly damaging tASAC Gillett's credibility is also the fact that he lied in denying
to Agent Hildick and other agents that he viewed Agent Hildick’'s Cause and OdgortR
(regarding the fireqs beng “unpopular.” Finally, it should not be overlooked that ASAC
Gillett's testimony was repeatedly contradicted by other witnesses and hidepimsitions”

On the other handhe court attaches consideratleight to the testimony of Agent
Trainor, who authored the 2012 and 2013 IAD reports. This point warrants particular attention.
At the outset,tiis conspicuoushatthe Justice Department attornayshis casestrenuously
attempted to impeach Agent Traifsorestimony— an odd tactical decisidn say the leastMore
importantly though, there is every indication that Agent Trainor’s reportstvereugh well-

34 various emails in the record plainly demonstrate that ASAC Gillett failed to tell the
truth when he testified that he had naty@nted senior ATF officials from learning critical
details about the arson investigation. Contrary to this evidence, ASAC Giltdidest trial:

Q: Did you ever withhold information that your supervisors needed to know
concerning the fire investdgion?

A: No, sir, | never physically did, actually did that.

Q: Did you ever withhold information that your supervisors requested from you with
regard to the fire investigation?

A: No, sir. Never.

% 1t should be noted that ASAC Gillett initiallyfresed to comply with subpoenas to
testify at the trial in this caseessentially secreting himself in Tennessee to avoid service of
those subpoenas. While ASAC Gillett’s attorney eventually agreed to haveehisoimply
with the subpoenas, he did sayafter the court threatened to find his client in civil contempt
and to have the U.S. Marshal in Tucson effectuate a writ of body attachment (aitivil wr
ordering the seizure of a persotgeehttp://www.usmarshals.gov/process/body-attachment.htm
(discussing this processyee also Armstrong v. Squattitts2 F.3d 564, 574 {7Cir. 1998)

(body attachment writ for contempt constitutes civil walxa@teater St. Louis Consttaborers
Welfare Fund v. Town & Country Mason®yTuckpointing, LLC2013 WL5346645, at *1
(E.D. Mo. Sept. 27, 2013).

-28 -



documente@nd accurately reflected the substance ofrtbee than 4,000 pages of documents,
electronic messages, depositions and ndtegerview thathereviewedand summarized in his
two reports. Those reports, indeed, corroborate hundreds of critical facts thaeanesat
reflectedby the testimony and documents in the recdndgeneral the court was impressed with
Agent Traina’s testimony— hiscapabilitiesknowledge of the subject matter of the
investigationsgeneraintegrity and willingness to respond to the court’s questions.

J. Procedural History

The complaint in this case originallyas filed on October 2, 200&nd later amended
On January 15, 2010, this court granted, in part, and denied, in part, defendant’s motion to
dismiss the complaint for lack of jurisdiction and for failure to state a claim RCEC
12(b)(6). Dobyns v. United State81 Fed. CI. 412 (2010Ppbyns ). On October 1, 2012, the
court deniedhe parties’ crossnotions for summary judgment, holding that issues of material
fact existed as to a number of questions underlying the claims and countef@ésrobyns.
United States106 Fed. Cl. 748 (2012pobyns I).

Trial in this cas&eommencedn Tucson, Arizona, from June 10, 2013, through June 21,
2013; trial continued in Washington, D.C., otyJ22, 2013, through July 26, 2012\l told, the
court heard testimony dfventy-ninewitnessesincluding a number oATF supervisors and
otherATF agents.In addition, the court heard expert testimony fidmTodd Linaman, who
served as Agent Dobyns’ psychologi$tOn February 18, 2014, closing arguments in the case
were held inTucson, Arizona.

Il. DISCUSSION

As should be obvious at this point, tigsot your typical contract case. While there are
some indications otherwise, in the mahns is alsonot a story of conspiracies, plots of downfall,
or midnight interludes -at least provable onedNor of demonstrated bad faith, designed to
injure, at least in the traditional legal sen9¢o, this is a story of organizationaéaknesses, the
inability of agency officials to supervise and control, and of demonstraséebsance- all
rooted in the sorry failure of some ATF officials to abide with the spirit of aacrtinat was
designed to protect one of their owAs the statement of facébove revealghe story of how
Agent Dobyns was treated is neither entertaimogan easy readBut, to understand what
follows, the entire story — including the legal conclusions that fft@xdrom — must be
understood.

What follows is the court’s consideration of the claims made by plaintiff arechdaft,
beginning with plaitiff's claim that ATF breached the Settlement Agreement

% Plaintiff also attempted to admit, as an expert witness, Dr. Edward Ackaslay,
specialist in marketing, accounting and advertising. However, plaintiffattipnwas forced to
withdraw this witness because his expert report did not comply with the requisesh&ECFC
26(a).
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A. Breach of Contract

We begin with common ground breach of contract claim requird$ a valid contract
between the parties; (ign obligation or duty arising out ofatcontract (iii) a breach of that
duty; and {v) damages caused by the breaSlee Bell/Heery v. Unite8tates 739 F.3d 1324,
1330-31 (Fed. Cir. 2014MHercules Inc. v. United State®4 F.3d 188, 198 (FeQir. 1994) San
Carlos Irr. & Drainage Dist. v. United State877 F.2d 957, 959 (Fed. Cir. 198%.breach
ariseswhen a party fails to perform a contractual duty when it is @e= Winstar Corp. v.
United States64 F.3d 1531, 1545 (Fe@ir. 1995) (citing Restatement (Second) of Contracts §
235(2) (1981))Eden Isle Marina, Inc. v. United Statdd 3 Fed. Cl. 372, 492 (2013}ere,
plaintiff claims that defendant failed to meet its obligations under the Settlementifggriee
Plaintiff bears the burden of establishthgtbreach by a preponderance of the evider@ibson
v. Dep’t of Veteran Affairsl60 F.3d 722, 728 (Fed. Cir. 1998gch. Assistance Int'l, Ing.
United States150 F.3d 1369, 1373 (Fed. Cir. 1998).

To determine whether plaintiff’'s contractual rights were breachedptiré must first
determine what those rights wer@an Carlos Irr, 877 F.2d at 95Alli v. United States83 Fed.
Cl. 250, 269 (2008 Cuyahoga Metro. Hous. Auth. v. United Stag&Fed. Cl. 751, 759 (2003).
“Contract interpretation begins with the language of the written agreenféoast Fed. Bank,
FSB v. United State823 F.3d 1035, 1038 (Fe@ir. 2003) see also BelHeery, 739 F.3chat
1331 Foley Co. v. United State$1 F.3d 1032, 1034 (Fe@ir. 1993). When interpreting a
contract, “if the ‘provisions are clear and unambiguous, they must be given theiamdai
ordinary meaning.””McAbee Constr., Inc. v. United Staté3 F.3d 1431, 1435 (Fe@ir. 1996)
(quotingAlaskaLumber & Pulp Colnc.v. Madigan 2 F.3d 389, 392 (Fe@ir. 1993)). On the
other hand, extrinsic evidence may be considered where a contract is ambithadus,-=if its
language is susceptible to more than one reasonable interpret@msConsuctors, Inc. v.
United States 499 F.3d 1357, 1361 (Fed. Cir. 20059g also TE@aradigm Envtl., Inc. v.
United States465 F.3d 1329, 1338 (Fed. Cir. 2006). At all eventgrdract must also be
construed as a whole and “in a manner that gives meaning to all of its provisionalkasd m
sense.”McAbee Constr97 F.3d at 143kciting Hughes Commc’ns Galaxy, Inc. v. United
States 998 F.2d 953, 958 (Fe@ir. 1993)) see alsd&hell Oil Co. v. United Stateg51 F.3d
1282, 1293 (Fed. Cir. 2014).

Because the Settlement Agreement continues in effect, this neceissasilyt fora
partial breach of contract. “If the injured party elects to or is requirad&it the balancef the
other partys performance under the contract, his claim is saido be one for damages for
partial breach [rather than for a total breactRéstatement (Second) of Contracts § 236 cmt. b
(1981);see also Ind. Mich. Power Co. v. United StateX F.3d 1369, 1374 (Fedir. 2005)
(applying Restatement (Second) of Contracts 8§ 2B6gssence, “[a] partial breach is ‘[a] claim
for damages . . . based on only part of the injured Eargyhaining rights to performance.lid.
Mich., 422 F.3d at 1374 (quoting Restatement (Second) of Contracts 8§ 23p(#))ere there
has been no repudiatiore.§, no total breach], the plaintiff can recover damages for his injury
only to the date of the writ. . [H]e must treat the breach as only ‘partial10 Arthur L.
Corbin, Corbin on Contracts 8§ 956 (interim ed. 2007).
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The parties do not dispute that the Settlement Agreement is a valid contract, but they
interpret differently the obligations or duties that arise therefrohefocal point of plaintf's
breach argument is paragraph 10 of the Settlement Agreement, which states:

This Agreement does not constitute an admission by the Agency or Employee of
any violation of law, rule or regulation or wrongful acts or omissions. The
Agency agrees that will comply with all laws regarding or otherwise affecting

the Employee’s employment by the Agency

(Emphasis added.) The parties vigorously contest the meaning of this laosigedge. Plaintiff
contends thahis languageshould be construed broadly to include not only rules and regulations
affecting his employmenbut also ATF Orders. And plaintiff contends that the ATHeDs
affectinghis employmentvere violatedy ATF officials Defendant, for its part, asserts that no
laws regardingor otherwise affectingAgent Dobyns’ employment were violated.

Plaintiff’'s banner argumerns that the vords “all laws” as used irthe second sentenoé
paragraph 1Ggncompassules, regulations and ATFr@ers He contends this is trueyen
though he word “law” as used in the first sentencetlok paragraph, does not appear to
encompass “rule or regulatiorgs that phrase is separately enumera@mhsistent usage
suggests that plaintiff's claim is in error, as adoption of his view would rendphthsé‘rule or
regulation” as used in the firgentence of paragraph,Ifieresurplusage contrary to the normal
rules of contract interpretatioh Similar construction principlebkewiserequirethatthe phrase
“law” or “laws” be giverthe same meaning the samgparagrapl(i.e., the two sentences in
paragraph 10 of the Settlement AgreemeB88e Monarch Fire Prot. Dist. of St. Louist¢ Mo.
v. Freedom Consulting & Auditing Servs., In644 F.3d 633, 63@™ Cir. 2011);Md. Cas. Co.

v. W.R. Grace & C0128 F.3d 794, 799 (2d Cir. 199Bjjl Call Ford, Inc. v. United State<8
F.3d 201, 205 C%Cir. 1995) In re Lehman Brs, Inc, 478 B.R. 570, 589 (Bankr. S.D.N.Y.
2012)% |t follows that, if the word “law” does not encompass the phrase “rule or regulation” in

37 See United Int'l Investigative Serv. v. United Stat@9 F.3d 734, 737 (Fed. Cir.
1997);Granite Constr. Co. v. United Staj&¥62 F.2d 998, 1003 (Fed. Cir. 199&9rt. denied
506 U.S. 1048 (1995Arizona v. United State§75 F.2d 855, 863 (Ct. Cl. 197@8)A]n
interpretation which gives a reasonable meaning to all parts will be prefermeéd which leaves
a portion of it useless, inexplicable, inoperative, void, insignificant, meaninglgssrfluous, or
achieves a weird and whimsical resultSpectrum Scienceés Software v. United State84
Fed.Cl. 716, 735 (2008)same);Franconia Assocs. v. United Staté4 Fed. Cl. 718, 730 (2004)
(same) see alsd.1 Richard A. Lord, Williston on Contracts § 32:5 at 420€d.1999). Canons
of statutory construction would yield a similar resi8eeUtility Air Regulatory Grpv. EPA
134 S. Ct. 2427, 2441 (2014 ustafson v. Alloyd Co513 U.S. 561, 570 (1995) (“the normal
rule of statutory construction [is] that identical words used in different partesfaime act are
intended to have the same meaning”).

% See also South Rd. Assocs., LLC v. Intern. Bus. Mach.,@8fN.E 2d 806, 809-10
(N.Y. 2005);State ex rel. Goddard v. R.J. Reynolds TobaccpoP.3d 1075, 1079-80 (Ariz.
App. 2003);Triangle Constr., Div. of Bentley-Dille Grandall Rentals, Inc. v. City of Phoenix
720 P.2d 87, 91 (Ariz. App. 1983h¢ “only reasonable construction” of a contract is that a term
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the first sentence of paragraph 10, the same should hold true in the second sentenc&teereof.
Monarch Fire ProtDist., 644 F.3d at 639-4Md. Cas, 128 F.3d at 79®Bill Call Ford, 48 F.3d
at 205:In re Lehman Bros478 B.R. at 589.

Of coursejdentical words can have different meanings wihensubjectmatteror
contextsto which theyrefer isdissimilar See Mohamad v. Rajoud34 F.3d 604, 608 (D.C. Cir.
2011),aff'd, Mohamad v. Palestinian Autl132 S. Ct. 1702 (2012Macheca Transp. Co. v.
Philadelphia Indem. Cp463 F.3d 827, 83@" Cir. 2006);Wood v. Dennis489 F.2d 849, 853
(7" Cir. 1973) cert. denied415 U.S. 960 (1974%ee also AtlCleaners & Dyers v. United
States 286 U.S. 427, 433 (1932).erg howeverthe context is theame—suggesting thahe
disparate word choices in the first two sentences of paragrapbréentional®® At trial,
plaintiff hadthe opportunity to demonstrate, iarol evidencethat thesamewordsherecould,
indeed havedifferent meaningsBut, he was unsuccessful in doing so. Based upon the record
as a wholeplaintiff failed to provide any evidence suggesting thatword “law” had a
differentmeaningn the second sentence of the Settlement Agreementrthia first*°

Nor, contrary to plaintiff's claimsjoes the court believe that the Settlement Agreement
somehowotherwiseincorporated various ATF Orders in question. For the reasons stated above,
there is no indication that teTF orders were included aktWs regarding or otherwise
affecting the Employee’s employmeéntike a statute, @ontract may, of course, incorporate,
by referenceyarious laws, regulations, rules and orde3seHercules, Inc. v. United State§26
F.2d 832, 838 (Ct. Cl. 1980Earman v. United State$14 Fed. CI. 81, 103-04 (201 3e also
Mobil Oil Exploration & Producing 8, Inc. v. United State$30 U.S. 604, 616 (2000). But, on
this count, the Federal Circuiaé indicated that “language used in a contract to incorporate
extrinsic material by reference must explicitly, or at least precisely, idenéfwritten material
being incorporated and must clearly communicate that the purpose of the refetence
incorporate the referenced material into the contragtfthrop Grumman Info. Tech., Inc. v.
United Statesb35 F.3d 1339, 1345 (Fed. Cir. 20083¢ also Lakeshokeng’'g Servs. v. United

“has the same meaning throughout the paragrapftig same rule, of course, applies to the
construction of statutory provisions.

39 See Larson v. Nationwide Agribusiness Ins, @89 F.3d 1143, 1148{&Cir. 2014);
AT&T Comm’ns of Cal., Inc. v. Pattest Teecomms., In¢651 F.3d 980, 992 {oCir. 2011);
Ethicon Endo-Surgery, Inc. v. U.S. Surgical Cp8& F.3d 1572, 1579 (Fe@ir. 1996) see also
States Roofing Corp. v. Win{&87 F.3d 1364, 1370 (Fed. Cir. 2009).

0 Plaintiff notes that in denying, ipart, defendant’s motion to dismiss, this court
determined that the language of the Settlement Agreement was somewhat amlfgaous.
Dobyns | 91 Fed. Cl. at 420But, this ruling primarily related to the court’s jurisdiction and
certainly did not preclude the court from determining that the language inauestild be
construed in the fashion defendant ultimately argued.

Plaintiff's main premise at trial was that the ATF Orders were “laws” becAlis
employees are required to follow them and could be sanctioned if they failed to do s& But, a
with the familiar dislogic involving Greeks and Spartans, the first of thegmgitions does not
follow from the second.
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States 748 F.3d 1341, 1347 (Fed. Cir. 201RjecisionPine & Timber Inc. v. United State596
F.3d 817, 826 (FecCir. 2010),cert. denied131 S. Ct. 997 (2011T;EGParadigmEnvtl, 465

F.3dat1339;Lab. Corp. of Am. v. United Statd$8 Fed. Cl. 549, 564 (2012). And there is no
indication that thistandardor incorporatiorwas remotely met here

The sort ofwholesald@ncorporationplaintiff desireswould entail atall order— as it would
require the court to conclude that no less thalozemATF Orders were incorporatedub
silentiq, into the Settlement Agreement. Those orders are summarized in the charfbélsw
can be seen, these orders do not depitessly or even tangentiallyth employment matters
but instead deal with issues involving secuitityestigative guidelinese(g, the use of
electronic surveillangeand other operationasues.Despite plaintiff's efforts to demonstrate
otherwisethe court simply cannot conclude that whenSe&lement Areementequired
compliance with “all laws regarding or otherwise affecting the Employee’sogmpnt by the

“1 As can be seen, these orders cover a variety of operational security issusbass w
various procedures governing ATF’s use of investigative techniques:

TF

TF

ATF Order Title Purpose
3000.1E Criminal Enforcement States ATF enforcement authority; organizational struct
General Information functions of various parts; standards for agentcct
3040.1 Operations Security Establishes OPSEC goals, methods, strategies
(OPSEC) Program
3040.1A Operations Security Outlines Analytical Risk Management process assessin
Program threats, identifying vulnerabilities and countermeasures
3040.2 Operations Security Outlines the program to evaluate, assess and recomme
Threat Program countermeasures to ensure the safety and security of A
employees once a threat has been identified
3040.2A Operations Security Outlines the progm to evaluate, assess and recommen
Threat Policy countermeasures to ensure the safety and security of A
employees once a threat has been identified
3111.1 Use of NForce Sets forth policyand responsibilities regarding the entry,
review and maintenance of records created-Fokte
3210.7C Investigative Priorities, | Contains policy and instructions relating to investigative
Procedures, and guidelines, priorities, techniquesndaids
Techniques
3254.1A Victim And Witness Outlines the various séces/requirements ATF provides
Assistance Programs victims
3264.1 Electronic Contains policies, procedures, laws, and technology
Communications and regarding electronic surveillance approval and reporting
Surveillance requirements governing intercepting, monitoring,
and/or recording telephomad other communications
3270.10C Law Enforcement Contains policies and instructions relating to ATF law
Investigative Reports enforcement investigative reports, including-Nrce
3400.1B Property Taken Into Pregribes procedures governing the reporting and
Bureau Custody controlling of property, including electronic surveillance
evidence, taken intATF custody
3530.2 Electronic Surveillance | Prescribes the procedures governing the interception,
monitoring, and/or recording ¢élephoneand other
communications
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Agency” it meant to refer te- and incorporate all thesesundry provisions. And that
conclusion is fatal to plaintiff's breach claim.

Based upon the foregoing, the court finds that the second sentence of paragraph 10 of the
Settlement Agreement was not breached by defendant, as no statutory provishen or ot
provision of law relating to plaintiff's employment was violated here.

B. Covenant of Good Faith and Fair Dealing

That said plaintiff asserts thadefendants still liablehere albeit under a different
theory,to wit, that the conduct of ATF officials and other employees grossly breaahed th
covenant of good faith and fair dealing associated with the Settlemer@mene A will be
seen, plainff is right. As will be described in detgithere is clear indication that certain ATF
officials violated the covenant literally within weeks after the execution dbd#tiement
Agreementand that they and other ATF employees continued to violate the covenant in the years
that followed

(1) Legal Framework

“Every contract implicitlycontains a covenant of good faith and fair dealing, keyed to the
obligations and opportunities established in the contrdckeshore Eng’'g748 F.3cat 1349
see alsdMetcalf Constr. Co., Inc. v. United Stat@42 F.3d 984, 990-92 (Fed. Cir. 2018iyst
Nationwide Bank v. United Statet31 F.3d 1342, 1349 (Fed. Cir. 20d5 The covenant
imposes on each party a “duty not to interfere with the other pagyferpance andotto act
SO as to destroy the reasonable expectations of the other party regardingstio# the
contract.” Centex Corp. v. United Staje395 F.3d 1283, 1304 (Fed. Cir. 200&ge also
LakeshoreEng’g, 748 F.3d at 134®ewForestProds., Inc. v. United State$05 Fed. Cl. 59, 66
(2012) Dobyns | 91 Fed. Cl. at 421. “The United States, no less than any other party, is subject
to this covenant.”PrecisionPine & Timber, 596 F.3d at 82&eealso First Nationwide Bank
431 F.3cat 1349. “[A] breach of the good faith covenant can be established by a showing that
defendantspecifically designed to reappropriate the benefits [that] the other pasygted to
obtain from the transaction, thereby abrogating the governsneloligatiors under the
contract.” Lakeshore Eng'gl10 Fed. Cl. at 240 (quotirRyecision Pine & Timber596 F.3dat
829) see also Centex CorB95 F.3cat 1304.

2 Originally applied in late Nineteenth Century common law contract csses, g, E.
Allan Farnsworth, Farnsworth on Contracts 8§ 7.17 (2004), the covenant gained increased
acceptance upon the adoption of the Uniform Commercial Code in 1951. U.C.C. § 1-201(b)(20).
The covenant was then adopted by the American Law Institute, astg 2@5Restatement
(Second) of Contracts in 1979: “Duty of Good Faith and Fair Dealing. Every contpagam
upon each party a duty of good faith and fair dealing in its performance and executien.” T
comments to 8 205 refer to the definition of “ddaith” in the Uniform Commercial Code,
which says, “good faith’ means honesty in fact in the conduct or transaction cethéeBee
also Ophthalmic Surgeons, Ltd. v. Paychex,, 1682 F.3d 31, 40 {iCir. 2011); Robert L.
Summers, “The General Duty Good Faith — Its Recognition and Conceptualization,” 67
Cornell L. Rev. 810 (1982).
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To be sure, the implied covenant of good faith and fair dealing may not be wusefi o
betterdealthan the parties made for themselvasdoes not create an amorphous companion
contract with latent provisions thanodify the parties’ agreemengee Precision Pine &
Timber, 596 F.3d at 829;akeshoreEng’g, 110 Fed. Cl. at 240Thatsaid, themplied existence
of the covenanis testament to the fact that “[t]he law has outgrown its primitive stage of
formalism when the precise word was the sovereign talisman, and evergasliptal.” Wood v.
Lucy, Lady Duff-Gordon118 N.E. 214, 214 (N.Y. 1917) (Cardozo, dee alscCFIP Master
Fund, Ltd. v. Citibank, N.A738 F. Supp. 2d 450, 467 (S.D.N.Y. 2010); 6 Corbin § 26:8;
Williston, 8§ 38:15. Isofar axontractswith the United Stateare involvedihe existence of the
covenant ensures thgovenmentofficials camot enter into a contract in the morning thvilt
be undercut by othef its employes beforenightfall. SeeMetcalf Constr. Cq.742 F.3d at 994
Precision Pine& Timber, 596 F.3d at 829.

In determiningvhetherthe covenanhas been honored, defendanistbe viewedn
monolithic terms-that is to say, thahe actions of its employeess they relate to the
performance of givencontract must beviewed in concertOtherwise, an agencyability to
enter into contracts, including those designed to settle disputetheaefficacy of the
agreemers#tso reacheds compromised. In this fashion, a breach of the covenant of good faith
and fair dealing can be viewedthsvarting the ability othe Attorney Generdb settle ases, as
he isauthorized to dby 28 U.S.C. 88 516 and 51®orthrop Grumman Computing Sys., Inc. v.
United States101 Fed. Cl. 362, 363-64 (201%ge also Sharman Co. v. United StagBE.3d
1564, 1567-68 (Fed. Cir. 19938)yerruled on other ground&eflectone, Inc. v. Dalte60 F.3d
1572 (Fed. Cir. 1995). To conclude otherwise would lgpv®contracts entered into by the
Attorney Genera{and presumablglsothose entered intloy the Director of ATH a decidedly
hollow ring. See Applegate v. United State2 Fed. Cl. 751, 757 (2002) (discussihg Office
of Legal Counsel, “The Attorney General’s Role as Chief for the @tates,” 6 U.S. Op. OLC
47, 59-60 (1982)); Exec. Order No. 6166, June 10, 1988e court’s view, khthese
principles, per force mustapply to asettlement agreement of the sort at issue. eeeStruck
Constr. C% v. United State86 Ct. Cl. 186, 221 (1942¢fuyahoga Metro. Hous. Auttb7 Fed.

Cl. at752.

In Metcalf Constructionthe Federal Circuitecently provided useful guidance on how
the covenant of good faith and fair dealing ought toyappyovernment contraciases In that

*3 The notion that defendant’s obligations under the covenant can apply collectively to
multiple individuals is welillustrated by the Federal Circuit cases involving tatroactive
legislation passed by Congress and signed by the President to modify lreoefited by
savings and loan institutions in the 1980s (“the Guarini legislation”). In a ségeses,
defendant was viewed as having breached the covenant of good faith and fair dealing when
Congress and the President (the latter at the behest of Executive Branatspffiocsued and
eventually adopted legislation that reneged on a series of obligations defendard basekist
and savings institutionsSeel ocal Okla Bank, N.A. v. United State$52 F.3d 1371, 1377 (Fed.
Cir. 2006);First NationwideBank 431 F.3d at 1344-4%irst Heights Bank, FSB v. United
States422 F.3d 1311, 1316 (Fed. Cir. 2006gntexCorp, 395 F.3d at 1311.
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case, a construction contractamredthe Navyunder the Contract Disputes Act, 41 U.S.C.A. §
7101et seq.alleging hat it breached the duty of good faith and fair dealing under a contract to
design and build military housing. 742 F.3d at 987-88. This tangely deniedhe plaintiff’'s
claims asserting that a “breach of the duty of good faith and fair dealing azamst the
Government can only be established by a showing thatdtically designed to reappropriate
the benefit§that] the other party expected to obtain from the transaction, thereby abrogating t
government’s obligations under the contractMetcalf Constr. Co., Inc. v. United Staje?2

Fed. Cl. 334, 346 (2011) (quotiiyecision PineX Timber, 596 F.3d at 829)lt reached this
decisionbasedon a narrow interpretatioof the Federal Circuit’s decision PrecisionPine—

one that held that a breach of the covenant occurred only where there was a violation of the
underlying express contradid.

The Federal Circuit reversed.o be surethat courtreemphasized that the “implied duty
of good faith and fair dealing cannot expand a party’s contractual duties beyonahttinese
express contract or create duties inconsistent with the contract’s provisidealf Constr,

742 F.3d at 991 (quotingrecisionPine & Timber, 596 F.3d at 831). “The implied duty of good
faith and fair dealig is limited by the original bargain,” the Federal Circuit instructed, as it
“prevents a party’s acts or omissions that, though not proscribed by the coxprassty, are
inconsistent with the contract’s purpose and deprive the other party of the platéshvalue.”
Metcalf Constr, 742 F.3d at 994 That said, th€ederal Circuit rejected defendaritsmduly
narrow view of the duty of good faith and fair dealing, at 992 to wit, thatan implied duty
could be breached only where the plaintiff could identify a contract provision thatidete
violated. “That goes too far,” the Federal Circuit indicated, stating thae&hbrof themplied
duty of good faith and fair dealing does not require a violation ekpressprovision in the
contract.” Id. at 994 (emphasis in origind!j. Nor does violation of the covenant occur only
where defendai#t actions were “specifically targetetty deprive the contracting partners with
thebenefit of the contract, as might occur in some variation on the “olébdgwitch.” 1d. at
993 (quotingPrecision Pine& Timber, 596 F.3d at 829).

Metcalf Constructionconfirms what other decisions of this court have Ibalgl, to wit,
that defendamntnaybreachthe covenant of good faith and fair dealengen f it does not breaca

4 SeePrecision Pine &Timber, 596 F.3d at 83(First Nationwide Bank431 F.3d at
1350;see also Tymshare, Inc. v. Coy@R7 F.2d 1145, 1152 (D.C. Cir. 1984).

%> The Federal Circuit rejected this court’s interpretatioRrmefision Pine In this
regard, it adumbrated that:

[tihe passage cited by the trial court, after saying as a descriptive rhatteases

of breach “typically involve some variation on the old l@ittswitch,”

Precision Ping596 F.3d at 829, says that the governmaraybe liable”— not

that it is lidble only —when a subsequent government action is “specifically
designed to reappropriate the benefits the other party expected to obtain from the
transaction.”ld.

Metcalf Constr. 742 F.3d at 993.
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provision of the underlying contratt. This ruling is important. A contrary holding would leave
thecovenant with no purpose or utility whatsoever, except to confadereach of the covenant
would occasiomo payment of additional damageSeeN. Star Alaska Hous76 Fed. Cl. at 188
(“[I]t does not follow . . . that the covenant must be deemed fulfilled unless the express terms
the @ntract are breaché)l. Established law indicates that this cannot be the case.

(2)  Application of Covenant

So was the covenant breached by defendant Héas@d upon the extensive recaite
courtfirmly believes that this was the case for several reasons.

To begin with, he essence of the Settlement Agreement was to ensure theof#ggnt
Dobyns and his family and secondarily, that ATF employees would dicriminate against
Agent Dobyns.Based orhow ATF functioned, and given the intent underlying the Settint
Agreementthose assurances toakleast threéorms. The firstrelated to the risk assessments
that ATF regularly conductedassessments designed to ensure that threats to agents were
identified, but not realizedThe secondhvolved protectinghe identity of the agentnd
providing them “backstopping” — both while they acted undercover and after their work on
particular investigationgasat an end. And, finallygther assurances focused onititeraction
between fellow agents anldeir supeiors — interactions that potentiallyroved important when
life-anddeath decisions hung the balance.

The ATF officials who entered into the Settlement Agreement with Agent Dobyns
understood all thisas they hagears oflaw enforcemengxperience vth the agency They
recognized that this was no ordinary employment dispute and that the $37&ppdidcto
Agent Dobyngelated to théundamentafailure of ATF officials to act in conformity with the
assurancethat had been given to Agent Dobyns and his familye-same assurances that were
given to all ATF agents in the form of policies, procedures and orders designed to prgenbdte a
safety The record makes thiswderstandinglear. And yet it appears that certalTF officials
—albeitnotthe ones who signed the Settlement Agreemeet out tareappropriate the benefits
thatAgent Dobyns expected to obtain from theggain to act in a fashion designed to undercut
the Settlement Agreement’s purpose so as to “dephigent Dobyns] of theontemplated
value.” MetcalfConstr, 742 F.3d at 991.

¢ See Chevron v. United Stat&#46 Fed. Cl. 202, 206 (2014Y; Star Alaska Hous.
Corp. v. United Stateg6 Fed. Cl. 158, 188 (20Q0Qraig-Buff Ltd. P’ship v. United State9
Fed. Cl. 382, 388 (2006) (“a claim for a breach of the implied covenant of good faith and fair
dealing is not limited to specific contract termglat’| Australia Bank v. United State83 Fed.
Cl. 352, 354-55 (2004 3ff'd, in part, rev'd in part on other ground452 F.3d 1321 (Fed. Cir.
2006);Cuyahoga Metro. Hous. Autle5 Fed. Cl. at 543%ee alsBluebonnet Sav. Bank, F.S.B.
v. United State266 F.3d 1348, 1355 (Fed. Cir. 200Wjited States v. Basin Elec. Power
Coop, 248 F.3d 781, 796 {8Cir. 2001),cert. denieg534 U.S. 1115 (2002) (“[s]ince good faith
is merely a way of effectuating the parties intent in unforeseemnsgtances, the implied
covenant has ‘nothing to do with the enforcement of terms actually negotiated™).
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Some of these ATF officialsnderminedhat bargainliterally within weeks after it was
first cut. On October 31, 2007, SAC Newell, proceedintherflawed beliethat Agent Dobyns
had improperly used his undercover identification, questioned NIBIN Chief Pugmii@RSEC
Chief Walckas to whether thielentificationwas necessarySAC Newellpurportedlyexpressed
concerrnthattheuseof the identification would “cause interagency relationship problems.”
(Curiously, while minimizing the risks Agent Dobyns was experieneinthis time SAC
Newell continued to bar Agent Dobyns from entering one of the Tucson Field Offices because he
believed thathe agent’snerepresence posed a risk for other personriel @arly November,
Chiefs Pugmire, Vidoli and Walc#letermined thafgent Dobyns would be required fieturn all
identifications and license platssued to him and his family. Tyh&ook this action even
though,at the time of the S#é¢ment Agreement June 22, 2007ssessment still viewed Agent
Dobynsasat risk of harm. The subsequent IAD investigation revealedibatformation
presented to, or available 8AC Newell and Chief Pugmire, Vidoli and Walck should have
made clear thaisks were still present and tHzdckstopping was stilecessary Moreover, the
IAD investigation confirmed thahis had beerthe only instance in which Chief Vidoli ever
withdrew the backstopping of an ATF Agent.

Now, corntraryto thedetailedfindings made by the IAD investigatioan ATF review
boardsummarily foundon the eve of triathat there were ndany integrity or conduct issues”
associated with ChieBugmire andVidoli, andSAC Newell, in removing the protections
previously given to Agent Dobyré. But, even that board acknowledged thatl&@
investigatiorregarding the treatment of Agent Dobyassedserious questions concerning
ATF’s policy for issuing and withdrawing credentials used for undercover operaidasthe
conduct of individualéike SAC Newel| in withdrawingAgent Dobyrs’ backstopping,
negligen? Certainly there are indications of thidowever,the critical pointhereis not whether
these individuals acted negligentbyr even in bd faith— butwhethertheir lack of diligence and
failure to cooperatesoming little morethanfive weeks after theigning of theSettlement
Agreementhad the effecof putting Agent Dobyns at riskhereby breachinthe covenant of
good faith and faidealing. The court believes that it did’Gee Malone v. United Statéx!9 F.2d
1441, 1445-46modified 857 F.2d 787 (Fed. Cir. 1988) (government breached covenant via its
“lack of diligence and interference with or failure to cooperatg also N. Star Alaska Hous.
Corp., 76 Fed. Cl. at 212.

Moreover, the withdrawal of the backstoppnegealed a more deepatel problem —
that,despite thefforts reflected byhe SettlemenfAgreement ATF still wasinadequately
prepared to resporgystematicall and individually tahe sorts of threats experiencedAnent
Dobyns and his family. Documentation of this may be found in both of the IAD reports in

7 By comparison to the single paragraphs that constituted the PRB’s memoranda
clearingthese individuals, Agent Trainor’s IAD report on the removal of the backstopping
provided hundreds of findings, and was based upon hundreds of documents and five months of
interviews That report concluded that there was “no valid reasmeXplainATF’s withdrawal
of the fictitiousidentifications previously held by Agent Dobyns and his family. Agent Trainor’'s
IAD findings werereviewed and approved by SAC Golden on May 9, 2013, and forwarded to
the PRB by OPRSO Assistant Director GleysteerMay 13, 2013.
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guestion.Indeed nearly two years after the Settlement Agreemendume 18, 2009, the U.S.
Office d Special Counsel, working with the DOJ Inspector General, generallyrsegiagent
Dobyns’ allegations regarding the inadequate response to threats agmajrisiding that ATF
failed to investigatadequateland ‘needlessly and inappropriatélgelayel its response to
additional threats made against HifnAs this report confirmed, ATF appeared to encounter
potentiallycritical problems not only in conducting risk assessments, lvatognizinghe risks
identified thereby and in effectuating the steps taken to negate thase Tlsk effect was to
leave agents like Agent Dobyns exposedit another way, it is evident that ATF officials failed
to follow throughin implementing the steps thaeve supposed to minimize the risks timaght
affectAgent Dobyns and his family. In the court’s view, this represented anothercesta
which ATF violated the covenant of gotaith and fair dealing

The record in this case reveals other instances in which the covenant was br&ached
is certainly the caswith respecta actiongakenby ASAC Gillett and Agent Higman in regards
to the investigatiorof the August 10, 2008, fire at the Dobyns home. Although the fire occurred
less than eleven murs after the Settlement Agreement was signed, it is importaatagnize
that the breach of the covenant did not odmre because tiie arson itself Rather, the breach
occurred because of the way officials IKBAC Gillett andAgentHigmanfunctioned — and
were allowedo function —after the fire, especially terms of how Agent Dobyns was treated.
In the court’s view, the evidence showed HRSAC Gillett and Agent Higman knew that Agent
Dobyns was not responsible for the fire, atitl allowed him to be treated as a suspect as a form
of payback.Moreover, ATF officials knewor should have knowthatindividuals likeASAC
Gillett andAgent Higman should not have been alloweg@ddicipate in the investigationas it
turned outheir conduct was not only reprehensible, but predictably so. In donning blinders in
this regard, ATF official€sompmpunded the potential harm that might have befallen the Dobyns
family. And acting in the aggregate, these ATFaidls and employas furtherregopropriated
essential features of the bargain represented by the Settlement Agreement atjaireby
breacling the covenanof good faith and fair dealint.

8 |n this regard, the Special Counsel indicated that:

| noted with concern the absence of any corrective measures to addressréhe failu
to conduct timely and thorough investigations into the death threats made against
SA Dobyns. ATF does not appear to have held anyone accountable in this regard.
Fully addressing the problems and failures identified in this case requires more
than amending ATF policies and procedures. It requires that threats ageinst A
agent be taken seriously and pursue aggressively and ATF officialseatedd! |
cooperate to ensure tlimely and comprehensive investigation of threats leveled
against its own agents.

While most of the threats catalogued in the OIG report occurred prior to ther®ettle
Agreement, it is noteworthy that the OIG concluded that ATF had failed to addeessicerns
raised by its report at least asloihe 18, 2009.

49 As this court’s predecessor once statfll the aggregate of the actions of all of the
agents would, if all done by one individual, fall below the standard of good faith, [the
government] for whom the various agents acted should be held to have violated that standard.”
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Now, the court is loath to conclude that evallgged misfeasance and transgression
occurringsince the Settlement Agreement was executed represgatigaother violation of the
covenant -atleast without more proof. In part, that hesitancy dennsnerely fronthe
passage of timédout from a variety ointervening actionthatmay have broken the chain of
causation here — including both th&llantand dubiousesponses of certain ATF officiais the
arson oftheDobyns home. Moreover, it cannot be overlooketsome of the harm
experienced by Agent Dobyns and his family occurred at the hands of third partiesdinoncl
the yet identified arsonist. That said, it is the court’s view that the actionsktpléerF officials
and agents during the time period proximate to the execution of the Settlememhémgfree
severely undeninedthe intent of the agreement and therefigctuated a breach of the covenant
of good faith andair dealing. And those actions, and thevenant brea@dthereby, entitle
plaintiff to damages?

C. Damages

It nextremains to determine the damatgsvhich Agent Dobyns is owedRlaintiff, of
course, has the burden of proving those damages.Fifth Third Bank v. United Staté48
F.3d 1368, 1374-75 (Fed. Cir. 2008pan Carlos Irrigation& Drainage Dist. v. United States
111 F.3d 1557, 1563 (Fed. Cir. 199Revertheless, it is “wekettlal” that “subject to certain
controlling principles (for ample, the recovery of damages must not serve as a windfall to the
non-breaching party), determination of damages is a matter within the trial cdisdretion.”
Hi-Shea Tech Corp. v. United State856 F.3d 1372, 1382 (Fed. Cir. 200gB¢ also Elk.
United States87 Fed. CI. 70, 89 (2009).

“Damages for a breach of contract are recoverable where: (1) the damages were
reasonably foreseeable by the breaching party at the time of contractitigg (2¢ach is a
substantial causal factor in the damages; and (3) the damages are showaseitiable
certainty.” Ind. Mich. Power 422 F.3cat 1373;see also Citizens Fed. Bank v. United States
474 F.3d 1314, 1318 (Fe@ir. 2007);Energy Capital Corp. v. United State302 F.3d 1314,

1320 (FedCir. 2002). Regarding foreseeability, the Federal Circuit has instruefaghat is
required is merely that the injury actually suffered must be one of a kind thadfdrelant had
reason to foresee and of an amount that is not beyond the bounds of reasonable prediction.”
Citizens Fed. Banki74 F.3d at 1321 (quoting 11 Corbin on Contracts § 56.7 atS€8glso

Struck Constr. Co96 Ct. Cl.at221;see alsd\. Star Alaska Hous. Corp/6 Fed. Cl. at 212;
Tecom, Inc. v. United State®6 Fed. Cl. 736, 769 (2009)ibertatia Assoc. Inc. v. United States
46 Fed. Cl. 702, 710 (2000).

0 Some of the decisions of this court have treated breaches of the covenant of good fait
and fair dealing as material breaches of the underlying conaeD’Andrea Bras.LLC v.
United States109 Fed. Cl. 243, 262 (2013ge also Scott Timber, Inc. v. United StaBésFed.
Cl. 102, 111-12 (2009)ev’d on other ground$92 F.3d 1365 (Fed. Cir. 2012). Atleastin a
case like this, the court’s view is that issues concerning the performandé aff&sials who
were not signatories of the Settlement Agreement are better addressed assiofdtie
covenant of good faith and fair dealing.
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Landmark Land Co., Inc. v. FDI@56 F.3d 1365, 1378 (Fedir. 2001). As for causation,
plaintiff must show that defendant’s breach produced damage “inevitably and naturally, not
possibly or evenprobably.” Ramsg v. United Statesl01 F. Supp. 353, 357 (Ct. Cl. 1951),
cert. denied343 U.S. 977 (1954%iting Myerle v. United StateS3 Ct. CI. 1, 27 (1897))In

other words, it must show that “the damages would not have occurred but for the bFefibh.”
Third Bank 518 F.3cat 1374;see also Cal. Fed. Bank v. United Sta835 F.3d 1263, 1267
(Fed.Cir. 2005),cert. denied596 U.S. 817 (2005%pectrum Sciencés Software,Inc. v.

United States98 Fed. CI. 8, 14 (2011).

Finally, as to reasonable certainty, “[c]are must be taken lest the calculatiamages
become a quixotic quest for delusive precision or worse, an insurmountable barrier to any
recovery.” Franconia Assocs61 Fed. Clat 746, seealsoSpectrum Science88 Fed. Clat 14.
“The ascertainment of damages is not an exact science,” the Federal Circuit has stated, and
“where responsibility for damage is clear, it is not essential that the amouuff there
ascertainable with absolute exactness or mathematical precifituebonnet Sav. BanR66
F.3dat 1355;see alsdRestatement (Second) Contracts § 352, cmt. a (1981)d]amages need
not be calculable with mathematical accuracy and are often at best approxirfiites lenough
if the evidence added is sufficient to enable a court or jury to make a fair and reasonable
approximation.” Elec. & Missile Facilities, Inc. v. United Statekl6 F.2d 1345, 1358 (GZTl.
1969) (quotingSpecialty Assembling & Packing Co. v. United Sta&385 F.2d 554, 57 (Ct.ClI.
1966));see also Bluebonnet Sav. Bap&6 F.3d at 1355. Thus, “[i]f a reasonable probability of
damage can be clearly established, uncertainty as to the amount will not prectmday . . .”
AceFed. Reporterdnc. v. Barram 226 F.3d 1329, 1333 (Fedir. 2000) (quotind-ocke v.

United States283 F.2d 521, 524 (CEl. 1960))>*

In the casesub judice the potential damagésr the breach of the covenant of good faith
and fair dealindall into two basic categories: econonand norconomic damagewith the
latterincluding pain, suffering anemotional distressPlaintiff's posttrial briefs have not
provided any degree of detail regarding éisenomic damagdse seeks, particularly insofar as
the breach of the covenant goéscordingly, the court concludes that plaintiff is entitled to no
recoveryof economic damagedMore specific are plaintiff's claims that the breach of the
covenant engendered pain and sufferaggwell asemotional distreson his part.Overall,
while plaintiff's original complaint sought damages in exces$4omillion,*> henow seeks

*1 See Bell BCI Co. v. United Staté§0 F.3d 1337, 1340 (Fed. Cir. 2008)endale
Fed. Bank, FSB v. United Stat838 F.3d 1308, 1313 (Fed. Cir. 2008jpectrum Scienc&s
Software 98 Fed. Cl. at 145tovall v. United State94 Fed. Cl. 336, 346 (2010).

2 The original complaint sought $1.6 million for pain and suffering incurred by Agent
Dobyns and his family; $1.85 million for lost wages; and $200,000 for attorney’s fees.
Plaintiff's first amended complaint dropp&iven Jones, DalBobyns and Jack Dobyns from
the lawsuit, but did not otherwise alter the claim for relief. Plaintiff's second@edecomplait
did not seek a specific amount of damages, but instead sought “[t]otal damages fobAeHEN
of the express and implied terms of the Settlement Agreement, including, but not lintited to
implied covenant of good faith and fair dealing, to be eistadd at trial.”
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damages totaling approximatelyZ&2million. $7.2 millionof this figureis attributable tgain,
suffering and emotional distress, with tieenaindemttributable to “eonomic damages.”

So where does the court go from here? Defendant asserts that this coyurisaicsion
to award damages for pain and suffering, as those claims sound i8¢e28 U.S.C. §
1491(a)(1). And itites caset that effect® But, it appears that defendant’s positiefiects a
rather substantial overstatement of the law.

In Bohac v. Department of Agricultyr239 F.3d 1334 (Fed. Cir. 2001), the Federal
Circuit generallysummarized the decisional law involving the recovery of dgsdor
emotional distress in coict cases, thiys

Under the traditional contract law approach, “[i]t is well established that, as
general rule, no damages will be awarded for the mental distress or emotional
trauma that may be caused by a breach of contrdothth D. Calamari & Joseph
M. Perillo, The Law of Contracts § 14.5(b), at 549 é41.1998);see also
Williston, Williston on Contracts 88 1338, 1341, at 200, 214, Restatement
(Second) of Contracts § 353. To be sure there are exceptions, such as contracts of
carriers and innkeepers with passengeid guests, contracts for the carriage or
proper disposition of dead bodies, and contracts for the delivery of messages
concerning deathRestatement (Second) of Contracts 8 353 cmt. a; 5 Arthur L.
Corbin, Corbin on Contracts 8§ 1076, at 434 (196d)these cases, however,
breach of the contract is particularly likely to cause serious emotionalbdistie.
Restatement (Second) of Contracts § 353, cmt. a.

239 F.3d at 1340While Bohacstatal the general rule in this rega@number of the authorities
cited in the passage abadveld that, in certain types of caselmages foemotional distress,

and pain and suffering, may be recovered if the nature of the contract is sutdbitestch

would be expected to produce such damages. In this ré&@gstitement (Secondj Contracts

§ 353states thatRecovery for emotional disturbance will be excluded unless the breach also
caused bodily harrar the contract or the breach is of such a kind that serious emotional
disturbance was a particularly likelyesult” Id. (emphasis addedjee alsad. at § 353,

comment a24 Williston § 64:72* Cases have indicated thahé requisite emotional

3 SeeMata v. United Stated14 Fed. Cl. 736, 752 n.20 (201Mastrolia v. United
States 91 Fed. CI. 369, 381 (2010) (“[C]laims for pain and suffering, emotional distress, and
mental anguish sound in tort. As such, this Court lacks jurisdiction to award damages for pa
and suffering and emotional distress.” (internal quotation marks omitRd}j;v. United States
50 Fed. Cl. 469, 482 (2001) (“The court lacks jurisdiction to award plagpfliyer for damages
for emotional distres and pain and sufferingxcept in limited circumstances related to
common carriers and innkeepers not applicable here, the court cannot award danthges
emotional consequences of a breach of contract because such consequencedareespeeu
matter of law.”).

>4 SeeRivera Agredano v. United Stat@® Fed. Cl. 564, 577 (2006&eealso Sheely v.
MRI Radiology Network, P.A505 F.3d 1173, 1200 (TI:ir. 2007) (“[W]hen the nature of the
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disturbance may come where the contsagxpress intent is either to enhance or to protect a
plaintiff’s mentaktate.” Pedroza v. Lomas Auto Mall, In&25 F. Supp. 2d 1156 (D.N.M.
2009)(citing Resatement (Second) of Contracts 8 35¥e also Jones Benefit Trust Life Ins.
Co. 617 F. Supp. 1542, 1548 (D. Miss. 1988Jd, in part rev'd, in part 800 F.2d 1397 (%
Cir. 1986).

The court believes that the exceptmovided by thdRestatement ought to apply here
that is, that the breach of the covenant lnase “of such &ind that serious emotional distress
wasa particularly likely result.”After all, the breach of the covenant related to a contract in
which the underlying subject matter involved, in part, the resolution of claims involving
emotional distress, as well as pain and suffering. And the breach ocb#emtant- andthe
conduct hat effectuated that breaelplainly engendered its own emotionatress, as well as
pain and suffering. To conclude that the Restatement rule would not apply #nsuskance
would be to suggest that there should be no recovery for the breach of a covenant of good faith
and fair dealing associated with a contrasolving claimgor emotional distress, and pain and
suffering That makes no sens&here is no indication that any of the cases cited by defendant
remotely dealt with circumstangkke this. And, indeed, a number of cases suggest that the
Restatementule ought taapply to a case like thS.

contract is such that emotional distress is foreseeatletional damages will lie.”Johnson v.
State Farm Life Ins695 F. Supp. 2d 201, 212-13 (W.D. Pa. 2010) (same, discussing
Pennsylvania law)Dalkilic v. Titan Corp, 516 F. Supp. 2d 1177, 1195-96 (S.D. Cal. 2007)
(same discussing California lawPrice v. Delta Airlines, In¢.5 F. Supp. 2d 226, 238 (D. Vt.
1998) (same, discussing Vermont laWyskey v. Nat'| Broad. Co., Ind632 F. Supp. 1282,
1292-93 (N.D. Ill. 1986) (“[DJamages will be awarded for mental suffering causéteby

wanton or recldss breach of a contract to render a performance of such character that the
promisor had reason to know when the contract was made that a breach would cause such
suffering, for reasons other than mere pecuniary Igs3ijth v. NBC Universab24 F. Supp.

2d 315, 327 (S.D.N.Y. 2007) (allowing damages where the express purpose was “the mental and
emotional welbeing of one of the contracting parties”) (quoting 5 Corbin on Contracts 8§ 1076,
at 429 (1964 ed.)L;amm v. Shingletqrb5 S.E.2d 810, 813 (N.C. 49) (Where contracts

concern “the sensibilities of the party to whom the duty is owed, that a breach of yhatlidut
necessarily or reasonably result in mental anguish or suffering, and it should betkribe

parties from the nature of the contracttBuch suffering will result from its breach,
compensatory damages therefor may be recoverede)generallyTannenbaum v. UNUM Life
Ins. Co. of Am.2005 WL 645237, at *2H.D. Pa.March 18, 200p(citing Pennsylvania state
cases)Wynn v. Monterey Clyld11 Cal. App. 3d 789, 799-801 (Cal. App. 19&ir{g

California cases).

> SeeMunday v. Waste ymt.of N. An, Inc, 997 F.Supp. 681, 6870 Md. 1999
(breach ofa settlement agreement to resolve claims of mental anguaistof a kind likelytself
to induce severe emotional distresee alsdMiranda v. Saig836 N.W.2d 8, 19-20 (lowa 2013)
(“[w]here the contract is personal in nature and the contractual duty or @bligaso coupled
with matters of mental concern or solicitude, or wité sensibilities of the party to whom the
duty is owed, that a breach of that duty will necessarily or reasonably reswhial anguish or
suffering, and it should be known to the parties from the nature of the contract that sermgsuf
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Now, the question remains whether this court lacks jurisdiction over breaches of
covenants in which the underlying contract involves the recovery of damages farahoti
distress, and pain and suffering. This court has held that such jurisdiction liesef®iroalving
commoncarriers and innkeepessdespite the admonition in section 1492(a) that the court lacks
jurisdictionovercasessounding in tort.*® And despite theamestatutory languagehis court
has awarded damages for emotional distress, as well asrhsuffering, for cases involving
the violation of treatieswhichare treated by this court agorm ofcontract®’ In the court’s
view, the limitation involving tortdkewise does not prohibthe award of damages for the
breach of covenantsssociated with contragtsuch as occurred here. Logic suggests, indeed,
that if this court has jurisdiction to considée breah of covenants that flodfvom such
agreements and decisional law suggests that it deshis court mushave jurisdiction to
consider the damagésatflow thereupon. Sovereign immunity providefendanto solace in
this regard- a contrary conclusion would again cast doubt on the government’s ability to enter
into contracts that presume good faith and fair deafing.

This leaves the questiaf the amount of the recovery here. The unusual nature of the
inquiry bringsto mindthe potential use here of the “jury verdict method,” which is “most often
employed when damages cannot be ascertained by any reasonable computatiom&lom act
figures.” Dawco Constr., Inc. v. United Stat&30 F.2d 872, 880 (Fe@ir. 1991),overruledon
other grounds by Reflectone, Inc. v. DajtéA F.3d 1572 (FeCir. 1995);see also United
States v. Smit94 U.S. 214, 219 (1876}ti—Shear Tech. Corp356 F.3cat1376. In order to
adopt the jury verdict method, “[a] court must first determinedhhings:(1) that clear proof of

will result from its breach, compensatory damages therefor may be recovered.”) (dWeyeg
v. Nottger 241 N.W.2d 911, 921 (lowa 1976) (quotiogmm 55 S.E.2ct813)).

¢ SeeBohag 239 F.3d at 1340ran Nat'l Airlines Corp. v. United State860 F.2d 640
(Ct. Cl. 1966) see alsdalton v. Sherwood Van Lines, In60 F.3d 1014, 1017 (Fed. Cir.
1995). In Pratt, 50 Fed. Clat482, this court suggested that it could award damages for
emotional distress, and pain and suffering Jlimited circumstances related ¢common carriers
and innkeepers.” The court, however, provided no explanation for this exception.

>’ Seee.g, Begay v. United State819 Ct. Cl. 599 (1979Hebah v. United State428
F.2d 1334 (Ct. Cl. 19708s modified456 F.2d 696 (Ct. Cl.pert. denied 409 U.S. 870 (1972);
Elk v. United State0 Fed. Cl. 405 (2006%ee also Richard v. United Staté37 F.3d 1141,
1144 (Fed. Cir. 2012); Note, “A Bad Man is Hard to Find,” 127 Harv. L. Rev. 2521, 2529
(2014).

8 This court, of course, has held so in this c&seDobyns | 91 Fed. Cl. at 419 (citing
cases)see also, e.gOutlaw v. United Stated16 Fed. Cl. 656 (2014Rucciariello v. United
States 116 Fed. CI. 390, 402 (2014tovall v. United State31 Fed. Cl. 696, 699 (2006).

> |t is wellestablished that courts are “vested with a ‘virtually unflagging obligation’
exercise the jurisdiction given themMcCarthy v. Madigan503 U.S. 140, 146 (1992%ee also
Cohens v. Virginial9 U.S. (6 Wheat.) 264, 404 (1821) (“We have noamght to decline the
exercise of jurisdiction which is given, than to usurp that which is not given.”).
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injury exists; (2) that there is no more reliable method for computing damage®)ahat the
evidence is sufficient for a court to make a fair and reasonable approximfatendamages.”
Dawca 930 F.2d at 888° “In estimating damagegthis court] occupies the position of a jury
under like circumstances; and all that the litigants have any right to expeetasdrcise of the
court’s best judgment upon the basis of the evidence provided by the p&tiehdnnet Sav.
Bank 266 F.3dat 1357 (quotingSpecialty Assembling & Packingb5 F.2dat572 (citingUnited
States v. Smif94 U.S. 214, 2101876))). The jury verdict offers a “means for achieving a
result that is fair and just to both parties when neplagty has been able to present an
independently complete or acceptable meastidamage$ Bluebonnet Sav. Bank66 F.3d at
1359.

In the court’s view, the requirements for application of the jury verdict métiigcare
met here, at least insofar e breach of the covenant involhdzamages relatg to Agent
Dobyns’mental distressand pain and suffering. Firslear proof of injury exists indeed, that
proof appears to be overwhelming. In the court’s view, tharere than ample evidence that
the covenant of good faith and fair dealing was breable®lF and that that breach produced
damage#n the form of mental distresand pain and suffering. Secotitgre is no more reliable
method for computing damagesth respect to that breacihis is not a case in which the
amount of damages recoverable here may be derived via the tabulation of reostptavoided,
or other forms of economic proxi&s.Finally, as will be discussed in greater detail beiow,
seems apparent thiie evidene is sufficient fothecourt to make a fair and reasonable
approximation of the damages.

So how do we bring thi®ur d’horizonto an en@ In the court’s viewhie most
reasonable starting point for developing a jury verdict amount is to considerrtisot the
Settlement AgreementUnder that negotiateajreement, plaintiff receide$373,000, plus back
pay. A majority ofthe $373,000iflureappears to have related to the mental distress, as well as
pain and suffering, occasioned by the actions OF Afficials that predated thetdement
(approximatelyffrom 2004 through 2007% And the assumption — indeed, explicit in the

% See also Grumman Aerospace Corp. v. Wy#®e F.3d 1350, 1358 (Fe@ir. 2007);
Bluebonnet Sav. Bank66 F.3d at 1357 (“We have also allovgeecalled ‘jury verdicts,’ if
there was clear proof of injury and there was no more reliable method for coghgathages —
but only where the evidence adduced was sufficient to enable a court or jury to faialend
reasonable approximation.”).

®L Cf. Ravens Grp., Inc. v. United Stat#$2 Fed. Cl. 39, 56 (20);Bervidone Constr.
Corp. v. United Stated9 Cl. Ct. 346, 367 (199(aff'd, 931 F.2d 860 (Fed. Cir. 199kge also
Dawcag 930 F.2d at 88QJoseph Pickard’s Sons Co. v. United Stas&2 F.2d 739, 742 (Ct. Cl.
1976).

%2 Deputy Director Hoover testified that a portion of the $373,000 represented out-of-
pocket expenses incurred by Agent Dobyns for various purposes, including expensetedssocia
with his moves. Neither Assistant Director Hoomer Deputy Director Carter were able to
recollect other components of this figure. In his testimony, Agent Dobyns tieditet at least
$73,000 of the $373,000 was associated with the moves and related costs.
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agreemert- was that theonduct of ATF officials and employees that led to the agreement
would cease.Indeed, Agent Dobyrtestified that hevould have demanded additional
compensation if there had been no assurance that the conduct in question woltl Yesiseis
testimonyalsosuggests that about $173,000 of the $373,000, represented the approximate
amount that Agent Dobyns believed he was entitled to receive in terms dan@ges- such as
mental distress, as well as pain and sufferiimgthe court’s view, this leads, by extension, to the
conclusion that, under the jury verdict method, plaintiff is entitled to receive $173,000 —
approximating themotional distress, as well pain and suffering, that Agent Dobyns
experiencedn the period (approximately two yearshile the covenantf good faith and fair
dealingwas being breached

There are several indicthat ths $173,000representsraappropriateecovery. First, he
case law has developed several factors to consider in assessing damages fpameanrtell
suffering, including: (i) the expected duration of the pain and suffering; (iintlesity of the
distress; (iii) the impact that the pain and suffering has on the injured party’s fridgdand
lifestyle; (iv) whether sedatives or other drugs were used to rgd@wand whether they were
effective; and (v) whether the suffering was occasioned by apprehension of impaeatimg
Seeg.qg., Harris v. Forklift Sys., Inc510 U.S. 17, 23 (1993[lk, 87 Fed. Cl. at 96Juiditta v.
Bethlehem Steel Corpt28 N.Y.S.2d. 535, 543 (N.Y. App. Div. 1988ge also MacMillan v.
Millennium Broadway Hotel873 F. Supp. 2d 546, 560-61 (S.D.N.Y. 20Bjker v. Socialist
People’s Libyan Arab Jamahiryd@75 F. Supp. 2d 48, 81-82 (D.D.C. 2011). As documented
throughout this opinion, Agent Dobyns plaimyperienced intengaentaldistress as the result
of the breach of the covenant, particularly in 20@Bstress that was heighteniey thefeelings
exhibited by ertainATF officials who appeared bound addterminedo affect adversely one
of their own® Moreover, it appears that virtualbyery aspect ohgent Dobyns’ personal and

% In his testimony, Agent Dobyns teséifl that “[t]he promises made to me by Mr.
Carter and Mr. Hoover . . . [were] to make sure that nothing like | had previously expdrienc
with ATF ever happened to me again or even happened to any other ATF agent Hegain.”
further answered this question:

Q. Agent Dobyns, if as part of that contract six years ago ATF had reseriggd &
with withdraw your fictitious documents for any reason whatsoever, would you
have wanted to be paid more for ATF to have that reservation of right?

A. Yes.

Agent Dobyns answered similarly in responding to questions as to whether he would
have modified the Settlement Agreement to require the payment of additional catigreiisie
had known how ATF would have addressed the investigation of the arson.

%4 Between Decembei82 2005, and January 8, 2011, Agent Dobyns met thigit
times with Dr. Linaman, a psychologist licensed in Arizona. At least some efghssions
focused on problems experienced by Agent Dobyns with his family, but the recordimakes
impossible taletermine which sessions focused primarily or exclusively on these family
problems, as opposed to problems Agent Dobyns was experiencing with ATF. Betvgesh Au
2008, the month of the arson at his home, and January 2011, Agent Dobyns reported consistent
symptoms of anxiety, depression, and uncertainty relating to his conflict with Afrial, Dr.
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professional fie was effected by tamental anguisthat the actions of these ATF agents
engenderedSee Doe v. Cha®06 F.3d 170, 180-81(4Cir. 2002),aff'd, 540 U.S. 614 (2004).

Second, various cases, including those arising under the Federal Tort Clai@8 Act
U.S.C. 88 1346(b), 2671-2680, suggest that the psataletermining damages associated with
mental distressand pain and suffering awards should look to awards in similar case®.g,
Bravo v. United State$32 F.3d 1154, 1162 ({LTir. 2008; Muniz-Olivari v. Stiefel Labs, Ing.
496 F.3d 29, 40-4(1% Cir. 2007);DiSorbo v. Hox343 F.3d 172, 183-86 (2d Cir. 2003)tzt
Johnson v. United State®63 F.3d 753, 758-79" Cir. 2001);see also EIk87 Fed. Cl. at 96.

Of coursethere are limitations to this approaelas noted by one district couffia] reported
decision concerning a trial cannot possibly relate theseamdiitrial with the same detail and
flavor in which it was presented to the fact findeZlrba v. United State247 F. Supp. 2d 951,
961 (N.D. Ill. 2001) aff'd, 318 F.3d 736 (7 Cir. 2003). And this case certainly is unique in so
many problemat dimensions. Nevertheless, a revievit@ decisional lavsuggests that the
court’s determination of damages for emotional disti@ssyell again and sufferings
reasonable as compared to the awardde in similar cases, surveyed befSw

D. Defendant’s Counterclaim
In its counterclaim, defendant asserts a breach of contract thewt, that Agent

Dobyns violated his employment contract and, in doing so, violated various Federatioagul
and ATF orders, by publishing a book based umisrexperiences as an agearidby

Linaman further testified that Agent Dobyns’ primary care physiciaaguibed Lexapro and
Trazodone, both drugs used to treat anxiety and depression. While it is unclear, frecorthe r
that Agent Dobyns met the formal criteria for a diagnosis of P@imatic Stress Disorder,
there is little doubt that he experienced symptoms of depression and anxiety.

% Lancaster v. Norfolk & W. Ry. G&Z73 F.2d 807 (7 Cir. 1985) cert. denied480
U.S. 945 (1987) (affirming judgment of $850,000 under Federal Employer’s Liability Act
(FELA), 45 U.S.C. 851et seq. for railroad employee who suffered emotional and physical
abuse by supervisonyelch v. United Parceberv, 2011 WL 7403649 (E.D.N.Y. 2011)
(employer retaliated against employee for complaining about disabilityrdisation; although
jury held that employee did not have a disability within the meaning of the Amehi¢ah
Disabilities Act of 1990, 104 Stat. 327, it award@d®, 000 in damages because employee
suffered emotional distress due to defendant’s retaliati®onzalez v. Dallas Cnty., Tex&910
WL 5814195 (Dist. Tex. Nov. 19, 2010) (deputy constable who was pressured to give false
testimonybefore grand jury suffered retaliation and was harassed by supervisaide@wa
$132,500 for emotional pain and suffering, mental anguish, loss of enjoyment oiVigdejer v.
Kalamazoo Cmty. Mental Health & Substance Abuse S@0B6 Mealey’s Jury Verds &
Settlements 2596, 06V-0310 (W.D. Mich. 2006) (employee terminated for filing complaints
with the U.S. Dept. of Education about deficiencies in employer’s health servicgarmpr
awarded $150,000 for injury to reputation, mental anxiety and enabtilistress)Daily v.
Kaiser Found. Hosp2003 Mealey’s Jury Verdicts & Settlements 259, BC234153 (Cal. Super.
2003)(employee awarded $150,000 for emotional distress when she complained about patient
care and patient confidentiality issues).

-47 -



contracting his story to create a motion pictuBefendant must carry the burden of proof on its
counterclaim®® The court concludes that defendant has failed to meet this burden.

It is undisputed that on June 9, 2006, Agent Dobyns executed a contract with Fox
concerning rights to his “life stofyand thaton May 18, 2007he executed a contract with The
Crown Publishing Grouponcerning dook, provisionally titled “Almost Angels.” Both
projects related to his expences with the Black Biscuit investigatioht.is further undisputed
that absent the Settlement Agreement, Agent Dobyns was required to asitiipwariety of
regulations and ATF fders befordne signed these contractsloreover, there is no question
that, at the time these contracts were sigAddr Order 9000.1A provied that no employee of
ATF should publish books or articles based upon information obtained as an employee of ATF,
unless that employee obtathauthorization from the AssistaBirector and the Office of Chief
Counsel. The pre-publication submission requirement of ATF Order 9004 Aeant to
assist ATF in protecting classified, sensitive or otherwise protectednafion from being
released to the public by ATF agents tires employees.

It is also undisputed, however, tlilaé contractsliscussed abowsere signed before
September 20, 2007, the date on wthiled Settlerent Agreement in question was executbd.
critical terms this agreement stated thusly:

This Agreemenis entered into by Jay Dobyns (hereafter Employee) and the U.S.
Department of Justice, Bureau of Alcohol, Tobacco, Firearms and Explosive
(hereafter ATF or Agencytp fully resolve and settle any and all issues and
disputes arising out of Employeg'empbyment with ATF, including, but not

limited to the Agency Grievance filed by the Employee, the Empleyee

complaints to the Office of Special Counsel, and his complaints to the Department
of Justices Office of Inspector General.

(Emphasis added As pat of the settlement, ATF further agcethat: (i) it would consider
requests by Agent Dobyns for outside employment “in a manner consistent witlcyAg
practice;” and (iijt would “not pursue discipline against [Agent Dobyns] for any matter that is
currently under investigation by the Department of Justice’s Offitesplector General (OIG)

or ATF’s Office of Professional Responsibility and Security OperatioRRED).”

Before the Settlement Agreement was signed, a number of individuals at ATF knew
about Agent Dobyns’ forthcoming book. Deputy Director DomenAglik,’'s Chief Operating
Officer andits number-two ranking official, knew about the book progsearly agebruary of
2007. And he continued to hear rumors about the book when he became the SAC for the
Washington keld Office in mid-February of 2007. In May of 2007, Agent Sullivavhf was
responsible for threat, risk and vulnerability assessshatgo knew about the book, having

% See, g., Trans Ocean Van Serv. v. United State6 F.2d 329, 355 (Ct. Cl. 1970);
Int'l Harvester Co. v. United State842 F.2d 432, 447 (Ct. Cl. 196B)iglionico v. United
States 108 Fed. Cl. 512, 524 (2013Alli v. United States83 Fed. Clat276;G.M. Shupe, Inc. v.
United States5 Cl. Ct. 662, 740 (1984).
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obtained information about the project on the Intertreemails, le contacted Richard Horgan,

the vicepresident of Crown/Random House, to request further information about the book and
was given that informationKnowledge of the book project then spread to Agent Bernard
Conley, another OPSEC official, and up the chain to Chief Walck and her sop&ivief
Rosebrock. Athis happened before the Settlement Agreement was executed.

To be sure, Deputy Director Carter testified at trial thadilenot discuss any book or
media projects with Agent Dobyias the timehey signed the Settlement Agreement. But he
alsoacknowledgedhat, before he signed the agreembaetconducted no dukligencewith
anyone at ATF regardinfpe scope of thpre-existingclaims he was waiving in tHeettlement
Agreement-claimsthat it would appear would relate to the aforementiciwedracts
Moreover, while Assistant Director Hoover believed that Agent Dobgetsvities relating to his
media projectsverenot “under investigation” at the time the agreement was signed, he admitted
that it would not have beacceptable to begin such an investigation after the Settlement
Agreement was signed if ATFfafials had previously known about the booknd, as indicated
above ATF officials did know about the book. Defendant thus should not be allowed to premise
its claims on the &tlement Agreement.

Defendanprimarily basests counterclaim orsnepp v. United State$44 U.S. 507
(1980), aper curiamdecision In that case, Snepp published a book ahmuexperiences as a
CIA agent in South Vietnam. Snepp publishad #itcount without submitting it to the CIA for
prepublication review — despite the fact that he‘lexécuted an agreement promising that he
would ‘not . . . publish . . . any information or material relating to the Agency, its adioiti
intelligence activities generally, either during or after the term of [his] gmm@d . . . without
specific prior approval by the Agency.1d. at508. Defendant brought suit to enforce the
agreement, seeking a declaratibat Snepp had breached the contract, an injunction requiring
him to submit future writings for prepublication rew, and an order imposing a constructive
trust for defendant’s benefit on all profits that Snepp might earn from publishibgdikan
violation of his fiduciary obligations to the CIAd.

The district court found that Snepp Hadllfully, deliberately and surreptitiously
breachedis position of trust with the CIA and the [1968] secrecy agreement” by publishing his
book without submitting it for prepublication review. 456 F. Supp. 176, 179 {@&[.978). It
found that Snepp deliberately misled CIA officials into believing that he would sttweriook
for prepublicatiorclearanceand that the publication of the book had “caused the United States
irreparable harm and lo&sld. at 180. Thedistrict cout, therefore enjoined futurdreaches of
Snepp’s agreement and imposed a construtitisgton hisprofits. Id. The Fourth Circuit
affirmed tre district court’s finding that Snepp had breached his employment agreement, and it
upheld the injunction against further violations of its prepublication agreement, butirefuse
uphold the district court’s imposition of a constructive trust. 595 F.2d 926, 835i(41979).

In aper curiamopinion, he Supreme Court grantedrtiorari to “correct the judgment
from which bothpartiesseek relief.” 444 U.S. at 507. The Court noted that the agreement
signed by Snepp specifically recognized that he was entering into a tatisingip andhat he
would not ublish any information relating to the Agency without submgttihe information for
clearance Id. at 51011. “Undisputed evidence in this case,” the Court moreover found, “shows
that a CIA agers violation of his obligation to submit writings about the Agency for
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prepublication review impairs the Cl&ability to perform its statutory dutiésld. at 512. The
Court determined that the imposition of a constructive trust was appropriate under the
circumstances, stating:

A constructive trust . . . protects both the Government and the former agent from
unwarranted risksThis remedy is the natural and customary consequence of a
breach of trustlt deals fairly with both parties by conforming relief to the
dimensions of the wrongf the agent secures prepublication clearance, he can
publish with no fear of liabty. If the agent publishes unreviewed material in
violation of his fiduciary and contractual obligation, the trust remedy simply
requires him to disgorge the benefits of his faithlessngsxe the remedy is

swift and sure, it is tailored to deteoe who would place sensitive information

at risk.

Id. at515. On this basis, the Court held that the district courtbaédctlyimposed &
constructive trust on Snegpprofits” 1d. at516.

For a variety of reasons, howevBneppdoes not suppodefendant’s counterclaim
First, unlike the facts in that casplaintiff heredid not execute aontractpreventing him from
divulging any information associated with his work with the ATF. Nor did defendamsbek
to enjointhe prepublication of the book in question. Nor did therwise meethe requirements
for thecreation of a constructive tru%t. Indeed, there is no indication thfendanhere was
eligible for the sorof equitable reliebbtained by the agewin Snepp- or that such tef is
even obtainable in this couft. Moreover, unlike what happened with the ClASineppwhen

®7 A constructive trusarises wherithe defendant (i) has been unjustly enriched (ii) by
acquiring legal title to specifically identifiable property (iii) at the experigkeoclaimant or in
violation of the claimans rights. . . .” Restatement (Third) of RestitutiéhUnjust Enrichment
§ 55 cmt. a (2011)pee alscCaryl A. Yzenbaard, George Gleason Bogert, George Taylor Bogert
The Law of Trusts and Trustees 8§ 471 (2014). A constructive trust, however, ought not be
imposed where the party seeking the trust comes to court with unclean Baeddnited States
v. Emor 2013 WL 3005366, at *14 (D.D.C. 2018)nited States v. $3,000 in Ca€06 F. Supp.
1061, 1066 (E.DVa. 1995) As Chief Judge (later Justice) Cardozo stated many years ago, “a
constructive trust is the formula through which the conscience of equity fipdsseion.”
Beatty v. Guggenheim Exp. Cd22 N.E. 378, 38M.Y. 1919).

% Defendant appears to feaver questions regarding whether this court has jurisdiction
to afford the sorts of relief it seeks. Other cases have establisheddtwatuittilacks the
equitable jurisdiction, for example, to create constructive trusts at thet bépésntiffs. See
Frank & Breslow, LLP v. United State$3 Fed. Cl. 65, 68 (1999)ast Chance Mining Co. v.
United States12 Cl. Ct. 551, 555 (19873ff'd without op, 846 F.2d 77 (FedCir.), cert. denied
488 U.S. 823 (1988%ee alsdCarney v. United State462 F.2d 1142, 1145 (Ct. CI. 1972). And
there is no indication that this court’s counterclaim jurisdiction extends faflee28 U.S.C. §
1503;Shippen v. United Stateg54 F.2d 45, 47 (Ct. CI. 1981) (holding that defendant may not
seek declarations via its counterclainsge als®8 U.S.C. § 2508.
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No Angelwas published iarly2009, the only significant objection raiseddryy ATF official
was with the cover, which listed Agent Dobyns tate“Agent’—aproblem that was curdaly
the publisherat ATF’s requestponthe printing of thenext editionof the boolk’®

Most importantlypy way of contradistinctioto Snepp thepartieshere signed a
Settlement Agreement thadtrospectivelywaived defendant’s rights teeekcompensatiofior
thealleged violationsby Agent Dobynspf ATF Orders and procedurdaacluding those orders
requiring the review of publication®TF officials signed that Settlement Agreement knowing
full well that thee had been disputes involving the application of ATF Orders and procedures to
Agent Dobyns.Thebook and mediaontractghat Agent Dobyns signed with Crown Publishing
andFox were executedhore than gear before that Settlement Agreement took efféctd
ATF officials knew about those contracts before the Settlement Agreemerignes. sThat
being the case, the cogrview is thatdefendant should not be heard to complain about projects
that were already in theorks wherthe Settlement Agreement svaxecutedand toseek
compensatiothatoriginates fronthe efforts that thoseontractgepresent And that this is true
even if certain of thenoneys in question derive from activiti@sg, the printing of the books
and the marketing theredfat acurred after the Settlement Agreement was execit@a.
hold otherwise, would be to provide defendant with a windfall that is mostemdes

Even if this court could impose a constructive trust, various cases hold that a raele bre
of contract does not corsite the sort of wrongdoing that gives rise to imposition of a
constructive trustSeeAmendola v. Baye®07 F.2d 760, 763 {7Cir. 1990) (holding that a
mere breach of contract did not constitute “wrongdoing” for purposes of imposamgtauctive
trust); see alsdslip U-Slip LLC v. Gander Mountain Ca2014 WL 795981 (N.D.N.Y. Feb. 27,
2014). And, of course, defendant offers no support suggesting that relief of this sodrhas be
ordered ever in this court.

%9 A number of ATF officials, includig the then Deputy Director, were aware of the
book project as early as 2006, but took no action to prohibit its publication. ATF did not seek to
prohibit the publication as part of the September 2007 Settlement Agreement. Orb&etem
2008, Chief Rowley sent a memorandum to Agent Dobyns in wigatoted the existence of the
book and requested that Agent Dobyns: (i) identify the party or parties with whord he ha
contracted to promote or distribute the book; (ii) provide a “prospectus, summaayoenpt
of the books;” and (iii) provide the details of any arrangements made to promote the lmook. O
February 6, 2009, Chief Rowley sent Agent Dobyns a further memorandum indicatingiteat w
Agent Dobyns had properly submitted a request for outside gmplat associated with prior
speaking engagements, he had not submitted a request to write a book. Notably, while this
memorandum discussed various regulations concerning outside employment, it did not
specifically prohibit Agent Dobyns from publishing the book. Instead, it directedohim t
(i) submit an outside employment request with a copy of the most recent manusctgite (
action to remove the subtitle “ATF Special Agent” from the cover of the book; anicfgiiim
his publisher that ATF employees are prohibited to use their ATF title for éhgopion of
teaching, speaking and writing engagements, and that “this prohibition appliesl® [Agent
Dobyns complied with these requests.

0 Viewed in breach of contract terms, defendantftardly claim thathe damagei
seeks “were reasonably foreseeable by the breaching party at the time of cantréad.
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In sum, while this matter might have been handled better by all concerned, it would
appear that defendantsunterclaim neverthelessuffers fromnumerous flaws — both factual
and legal The court concludes that defendant is entitled to — nothing.

II. CONCLUSION

“The United States wins its point whenever justice is done its citizens in the tdamts.
wrote Solicitor General Frederick Lehminthe government’s brief iBrady v. Marylang 373
U.S. 83, 87 (1962), in words now carved itite officerotunda of the Attorney General.
Presumably, what holds true fibre citizerry in generalbught to hold true foFederal agents
whorisk their livesin law enforcementBut if that is so, how does one expldims cas@

Unfortunately, low certain ATF officials acted in the aftermath of the Settlement
Agreemenbears little resemblance tioe lofty sayingscarvedinto the facades of the Department
of Justice. What happened herenisre reminiscent ad Franz Kafka novel, “The Trial’®
There, Kafka depicta totalitarian state in which tlgovernmensupresedfreedomvia a
deluge ofcircuitous and irrational process. One of the technignesloyed was théhon-final
acquittd.” Kafka describes these acquittals thusly: “That is to say, when [the acused]
acquitted in this fashion the charge is lifted from [his] shoulderthéotime beig, but it
continues to hover above [him] and can, as soon as an order comes from te laighypon

Mich. Power Cq.422 F.3cat1373. For one thing, it is unclear what “contract” defendant is
talking about -plaintiff's employment contract with ATF as it existed before the Settlement
Agreement; as modified by that agreement (and the waivers contained th@rperhaps some
“modified” employment contract that included only the provisions that benefitéd Bt did

not account for the conduct of the agency (and officers like ASAC Gillett and AggmaH)
thereafter. To support such a claim, defendant, at a minimum, should have provided proof of
damages that were segregated only to the alleged bresauhthat would not include, for
example, all of the royalties that Agent Dobyns might receive in the future.

"1 Based on the foregoing, the court need not consider the First Amendment implications
of defendant’s counterclaim. To be sure, defendant has “a freer hand in regulating@theo$pe
its employees than it has in regulating the speech of the public at |&kgaers v. Churchill
511 U.S. 661, 671 (1994) (plurality opinioa;cordSnepp444 U.Sat509 n.3. But, the unique
facts in this case which include not only the circumstances associated with the Settlement
Agreement, but also ATF’s willingness to highlight its investigative techniquis pdiblicly
promoting Agent Dobyns’ actions in the media (in showsAikeerica’s Most Wantgd- cast
doubt on the notion that the same sort of compelling interests that supported the Srsepin
would support the harsh result defendant would have the court reactSeergenerallyUnited
States v. Nat'l Treasy Employees Uniqrb13 U.S. 454 (1995); MarRose Papandrea, “Leaker
Traitor Whistleblower Spy: National Security Leaks and the First Amendh®hB.U. L. Rev.
449, 523-24 (2014) (“The government is not entitled to condition federal employment as it
pleases.” (citing cases)).

2 Franz Kafka, The Trial (Willa & Edwin Muir, trans., Alfred A. Knopf, rev. ed. 1992).
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[him] again.” Id. at 158. Experiencedike theseunfortunately bring to mind those that Agent
Dobynsexperiencedhn the years following the execution of the Settlement Agreemariirre
that should have been onehgfaling andeconciliation, buthatinsteadgavecertainATF
officials and agents the opportunity to harm Agent Dolfyrter. In the court’s viewthe
actions of these ATF employeslisputably breached the covenant of gtath and fair
dealing That breacltaused Agent Dobyns to sufi@ental distress, as well as pain and
suffering,which, in turn,entitles him tothe damageawarded below. Hopefullyhis will bring
this Kafkaesquestory to arend

Based on the foregoing, the court finds that defendant did not breach the Settlement
Agreement, but did breach the covenant of good faith and fair dealing. Based on the breach of
the covenant, the court finds that plaintiff is entitled to damages in the amount of $1713@00.
court further finds that defendant is not entitled to recover anything with respect t
counterclaim’®

IT IS SO ORDERED."
s/Francis M. Allegra

Francis M. Allegra
Judge

3 By separate order, tfmurt will direct the Clerk of Court to serve a copy of this
opinion upon the Attorney General of the United States, the Office of ProfessesaiRibility
for the Department of Justice, and the Office of the Inspector General oéplaetident of
Justice. The transmittal letter should call attention to this opinion, and, irugartio footnote
25thereof See28 C.F.R. 8 0.39 (20133ee generally, United States v. Hastidg1 U.S. 499,
506 n.5 (1983)tUnited States v. Bartk@28 F.3d 327, 342-43{4Cir. 2013). Until it receives a
final response from the Department of Justicecthet will reservehe question whether one or
more of defendant’s attorneys acted imlation of the court’s rules and should be disciplined
thereunder.

" This opinion shall be published, as issued, &atember 15014, unlesthe parties
identify protected and/or privilegl materials subject to redaction prior to that date. Any such
materials shall be identified with specificity, both in terms of the language tad&eteed and the
reasons for each redaction (including appropriate citations to authorityy.d&idlline W not
be extended for any reason.
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ACRONYMS

ACRONYM
ASAC Assistant Special Agent in Charge
ATF Bureau of AlcoholTobacco Firearms, and Explosives
CFI Chief Fire Investigator
DAD Deputy Assistant Director
DOJ Department of Justice
EPS Office of Enforcement Programs and Services
IAD Internal Affairs Division
NIBIN National Integrated Ballistic Information Network
OFO Office of Field Operations
OIG Office of the Inspector General
OMO Outlaw Motorcycle Organization
OPGA Office of Public and Government Affairs
OPRSO Office of Professional Responsibility and Security Operations
OPSEC ATF Operations Security
0SsC Office of Special Counsel
PCSO Pima County Sheriff's Office
PGA Public and Government Affairs Office
PRB Professional Review Board
RAC Resident Agent in Charge
ROI Report of Investigation
SA Special Agent
SAC Special Agent in Charge
SEPD Security Emergency Programs Division
SIR Significant Incident Report
SOD Special Operations Division
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