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OPINION AND ORDER

GEORGE W. MILLER Judge

United Constructors (“United”) alleges that it is entitled to additional compensation fo
removal of certain rocks it encountered on a construction site at the Falleakeaf
Campground in South Lake Tahoe, California, as well as for delays to its workahds were
caused by the U.S. Forest Serviédter trial, the court concludes that plaintifas not
demonstrated entitlemetd the requesteequitableadjustments and therefore directs entry of
judgment in favor of defendant.
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Background*

Unitedis themost recent in a series of construction companies owned and operated by
Bud Barnes and his sons, including Jim Barnes. Trial Transcript at 42-49 (docketGinGies
filed June 9 & 10, 2010) (“Tr.”). Previous Barnesdated entitiegngaged in a wide range of
construction projects, mostly involving underground utilities. at 43-49.

After its formation in 2005, the first project upon which Unitedwas phase one of the
construction of the Fallen Leaf Lake Campground Water System Improv@mngert located
within the Lake Tahoe Basin Management Unit in South Lake Tahoe, Califédniat 307;
Compl.111-4 (docket entry 1, Oct. 23, 2008). The principgureements of the contract were:
(1) replacing an old water storage tank with a new, taege (2) replacing approximately
1,600 linear feet of underground water main and smaller utilities from the new tank down to
Fallen Leaf Lake Roafthe “utility trench”) (3) placing a noftontiguous section of fourteen-
inch water line underneath a nieahighway, Highway 89 (referred to as the “jack and bore”
project because a hydraulic jack was used to propel the boring equipment under the)highway
and (4) installing a pressure-reducing station at a third location on the campgroumdExAibit
(“JX") 1 at 5.

A. Contract Terms and Site Visit

United seeks compensation for a “Type I” differing site condition based upon atlokim
a “subsurface or latent physical condition” existed at the site which “diflarjaterially from
those indicated in this otract.?> FAR § 52.236-2(a)(1). United contends that the bid
documents indicated that the amount of “smaller boulders"—rocks larger than threg imc
diameter but possessing a volume smaller tharhatfeubic yard—to be encountered in
excavating thatility trenchwould be approximately onmercent of the total excavation.
Because the percentage of smaller boulders was substantially highen¢haercent, United
contends that it is entitled to compensation due to a Type | differing site corid&ieveral
provisions of the contract are pertinent to these allegations.

! This recitation of facts sets forth certain of the Court’s findings of factdardance
with Rule 52(a) of the Rules of the Court of Federal Claims (“RCFC”). Additiondings of
fact and rulings on mixed questions of fact and law are set forth in later secttbiss@pinion
and Order.

2 Plaintiff has occasionally appeared to assert a Type |l differing sitetimondiaim, that
is, that there were “unknown physical conditions at the site, of an unusual nature, which
differ[ed] materially from thee ordinarily encountered” in this type of work. FAR § 52.236-
2(a)(2). In its final brief, however, plaintiff definitively disclaimedyaeliance on a Type Il
differing site condition. Plaintiff's Closing Reply Brief at54(docket entry 72, Aug. 16, 2010)
(“Pl’'s Response”).

% As will become clear, this case revolves in part around how to measure the volume of
rocks, in the form of boulders, excavated from the site. The most pertinent meauseane
cubic yard (that is, the volume of a cube with sides one yard in length). Becaussrddol not



The bid documents incorporated FAR clauses 52.236-2, Differing Site Conditiods,
52.236-3, Site Investigations and Conditions Affecting the Wanhel thus “urged and

naturally form in perfect geometrical shapes, accurate measurement of time v®kery

difficult. The most accurate method, which no one advocates, is submerging each rock in a
gigantic tank of water angheasuring the volume of displaced water. The parties dispute whether
the proper imperfect alternative is to measure the diameter of the rock and nietesome as

if the boulder were a sphere, or to measure the length, width and height, measuringagafume

it were a cube. Tr. at 135 (testimony of Bud Barnes advocating sphere mathati)92

(testimony of Jeffrey W. Turner advocating cube method).

* FAR § 52.2362 reads:

(a) The Contractor shall promptly, and before the conditions are disturbed, g
written notice to the Contracting Officer of (dQbsurface or latent physical
conditions at the site which differ materially from those indicated in this contract,
or (2) unknown physical conditions at the site, of an unusual nature, which differ
materially from those ordinarily encountered and generally recognized esngh

in work of the character provided for in the contract.

(b) The Contracting Officer shall investigate the site conditions prompéy af
receiving the notice. If the conditiods materially so differ and cause an increase
or decrease in the Contractor’s cost of, or the time required for, performing any
part of the work under this contract, whether or not changed as a result of the
conditions, an equitable adjustment shall be made under this clause and the
contract modified in writing accordingly.

Id. (emphasis added).
® FAR § 52.2363 reads:

(a) TheContractor acknowledges that it has taken steps reasonably necessary to
ascertain the nature and location of the work, and that it has investigated and
satisfied itself as to the general and local conditions which can affect the work
or its cost including but not limited to (1) conditions bearing upon
transportation, disposal, handling, and storage of materials; (2) the avgilabili
of labor, water, electric power, and roads; (3) uncertainties of weather, rive
stages, tides, or similar physical conditions at the site; (4) the conformation
and conditions of the ground; and (5) the character of equipment and facilities
needed preliminary to and during work performance. The Contractor also
acknowledges that it hastisfied itself as to the character, quality, and
guantity of surface and subsurface materials or obstacles to be encountered
insofar as this information is reasonably ascertainable from an inspection of
the site including all exploratory work done by the Government, as well as
from the drawings and specifications made a part of this contékagtfailure
of the Contractor to take the actions described and acknowledged in th
paragraph will not relieve the Contractor from responsibility for estimating



expected” offerorsto inspect the site where the work will be performed.” JX 1 at 75. Further,
the technical specifications included an agreement that “[u]pon beginning thea&rt[the]
Contractor represents that he has inspected the site and satisfied hintsatftaaltgrades and
levels and the true conditions under which the work is to be performed.” JX 1 at 143.

The Forest Service held an optional pre-bid site visit on August 9, 2005, which was
conducted by the Forest Service Contracting Officer Representative, Troes. TIX 4; JX 1 at
5; Tr. at 58. United did not attend that meeting. JX 4; Tr. at 494. While Mr. Torres did not
recall the subject of the present dispute—the quantity of subsurface rock that would be
encountered-being discusskat the meeting, he testified that “[i]Jt was obvious that there was
plenty of rock on the ground and that folks would have seen it.” Tr. at 43£8&lsa) X 154-
A; JX 154B (contemporaneous photographs of site). Jim Barnes did not participatesiie the
visit because he felt he was sufficiently familiar with the areajrapdeparing United’s bithe
reliedupon knowledge he gleaned from having previously lived in the Lake Tahoe area and his
experience with a construction project at the Truckee TAlrpert. Tr. at 307-08, 314-18 He
also visited the site with the completed bid in hamohediatelybeforesubmitting the bid to the
Forest Service. JX 98 at 2; Tr. at 319.

The bid documents specified th&if‘an item is not specifically mentioned,shall be
assumed to be included in the most appropriate bid item,” and there are two bid iteroslthat ¢
potentially encompass the utility trenchingX 1 at 9, 82.The first possibility is bid item
2200(1), titled “Grading/Earthwork,” which soughprice for‘all work, materials, equipment
and labor for the grading and earthwork associated with the site improvétoantdude
“grading, excavating, backfill, compaction, disposal of surplus materials aappaiftenant
work.” JX 1 at 10.The petinent statement of workpscification 2200, provided that:

The work included under this section consists of all grading, excavation,
backfilling, compacting, disposal of surplus material, and all other work
incidental to the construction of retaining walls, slabs, trenches, walkway and
roadway beds, and all other areas shown on the drawings and specified.

JX 1 at 143. Specification 2200 also called for “satisfactory removal and dispoBal of a
materials encountered, regardless of the nature of theiahgténe condition of the materials at
the time they are excavated, or the manner in which they were excavated.” J61 at 1

The other possible placement for trenching costs was in bid item 2610(2), titled “14"
Ductile Iron Pipe (DIP),” whictasked tle offeror to provide a price per foot for ductile iron pipe
(later changed to high density polyethylend@PE’) through contract modification). JX 1 at
11-12; JX 121at 2 This price per foot was to “include, but not be limited to, trenching,

properly the difficulty and cost of successfplrforming the work, or for
proceeding to successfully perform the work without additional expense to the
Government.

Id. (emphasis added).



dewateringbedding, backfilling, furnishing and installing all pipe . . . and all other appurtenant
work necessary for complete installation of the pipe.” JX 1 at 12. Specification 2@i€ddef

the scope of work as including “furnishing all material, supplies, equipment, tools,
transportation, and facilities, and performing all labor and services nectssaquired
connection with or incidental to furnishing and installing a complete domestic syatem as
described.” JX 1 at 166.

These bid items “allowefUnited| to include its pricing for excavation and backfill
associated witlthe 14 inch pipe trench under at least two different bid items: 02200(1)
(‘grading/earthwork’) or 02610(2) (‘14" DIP").” Defendant’s Proposed FinglioigFact and
Conclusions of Law at 9 (docket entry 69, July 22, 2010) (“Def.’s Proposed Findings”).

United asserts that it priced trenching under bid item 2610(2), but its argument for
additional compensation relies heavily on a 2200 bid item, namely 2200(3), denominated
“Inexcavatable Rock Within the Excavation section, the Forest Service requested a price per
cubic yard for “work, materials, equipment and labor to remove rock deemed inektabgta
the Contracting Officer per tHgpecifications, by more substantial means sudbiasting or
hydraulic hammering. Work shall include but not be limited to hammering, drillincgmplant
of charges, blanketing, shooting and subsequent removal and disposal &f tb¢i."at 10.

The estimated quantity of “inexcavatable rock” listedhe schedule of items was 25 cubic
yards. JX 1 at 38.

Specification 2200 included definitions of “rock” and “rock excavating” thettewater
used to determine the scope of the “inexcavatable rock” provighut;is, the Government

® It is undisputed, however, that United did no blasting or hydraulic hammering on the
project. Tr. at 399. Although it is not at issue here, a strict reading of the “a¢aioke rock”
provision would require use of those methodolsdm@ at least other “special equipment”) to
permit paymentld. at 617 (testimony of David J. Brady) (“I felt a reasonable argument could be
made that those hatlubic yard and greater boulders would not be considered inexcavatable rock
if they weren't dilled and blasted, or special equipment was used to excavate them. But | felt
that there was enough ambiguity in that description that | felt that we gima the contractor
the benefit of the doubt, and pay the unit price for the inexcavatable rock for rock boulgkars la
than a haHa-cubic yard. . . .”). Jim Barnes testified that he brought in special constructi
equipment to deal with the rockd, at 399, although Contracting Officer Representative David
Brady did not believe the equipment wapecial.” Id. at 675.

’ Specification 2200 reads:
Rock Excavating:

Rock: Material which cannot be removed with 3/4 cu. yd. capacity power
shovel without drilling or blasting or solid boulders with a volume of more
than %2 cu. yd.



interpreted the “iexcavatable rock” provision to require the Government to pay the per cubic
yard rate for removal of boulders with a volume greater tharhalieubic yard. Tr. at 617.

The Government ultimately increased the compensable quantity of “inexcavatadléom 25

cubic yards to 334 cubic yards. JX 122 at 2; JX 125 at 2. The cplaiofiff's Type | differing

site conditiorclaim derives fronplaintiff's interpretation of the estimaté 25 cubic yards of
inexcavatable rockontained in the bid documentSpecifically, United contends that because

the contract represented that there would be 25 cubic yards of “inexcavatalileviock the
Government later interpreted to include boulders larger than %2 cubic yard in voluneel Wast
entitled to assumthat there would be a similar quantity of boulders smaller than Y% cubic yard in
volume.

B. Review of Offers and Award to United

The Government received three bids for the Fallen Leaf Lake Campground. pfoect
of thesewas eliminatedecause it was not grerly completed Tr. at 460-61. Syblon Reid
Construction, Inc. submitted a proposal priced at $1,401,167.44, including a $2,480 charge per
cubic yard for inexcavatable rock. JX 9 at 3-4. United’s total price was $843,884, with a $225
per cubic yard charge for inexcavatable rock. JX 9&t 7

The Forest Service determined that Syblon Reid’s qualifications were exadptibile
United was initially evaluated as unacceptable and marginal. Tr. at 461.a&imgtiOfficer
Kathy Griffin contacted Bud Baes to discuss her concerns with United’s propdsialat 462.
She was troubled that the company was not represented at thid pre- visit meeting, but Bud
Barnes explainethat one of the company’s superintendents had lived in and was familiar with
the area.ld. at 463. Ms. Griffin informed him that the past performance references provided had
been less than satisfactory, and he explained that in two of the three sittidtsra were ‘Rock
Refill added costs that had to be negotiated.” JXt1X) see alsdlr. at 466. She also discussed
with him some low prices for individual items that concerned the Forest Servicat 466-67.
Those discussions did not, however, involve the inexcavatable rock unit price, which was far
closer to the $100 per cubic yard Government estimate than Syblon Reid’s niohnla¢#69-
70.

Ms. Griffin further questioned United’s proposed schedule for completing the work. Due
to restrictions imposed by the Lake Tahoe Basin Management Unit, no excavatiowas
permitted between October 15 and May 1. JX 1 at 45. Bud Barnes defended United’s proposed
schedule of work as follows:

Rock Excavation: Materiaxcavation of buried boulders and rock in
excess of %2 cu. yd. that requires continuous and systematic drilling and
blasting or continuous use of ripper or other special equipment.

JX 1 at 147.



If you . . . issue the Notice to Proceed by [the end of September], we would have
15 days to install the Ring Wall for the water t&fkyhich the tank manufacturer
guaranteed he could do, and we would have those same 15 days to trench the
1,534 feet, install the 14" ductile iron pipe and the two electrical conduits (in the
same trench) and backfill and compact. There would be no problem for us to
average 150 feet per day for the installation of these utilities, even if we
encountereall 25 cubic yards of “Inexcavatableogk” in this trench.

JX 10 at 1-2see alsalX 6 at 24.

Following the discussions and correspondence between Bud Barnes and Ms. Griffin, the
Forest Service on September 28, 2005, awarded the contract to United. JX 13. United then
subcontracted with Paso Robles Tank, Inc. (“Paso Robles”) to construct andhestediter
tank. JX 5.

C. Commencement of Work

United’s second claim to compensation arises out of an alleged constramteleration
of the work schedule. United contends that the Forest Service’syast-redesign of the
water tank resulted in the utility trench work and the tank construction having t@graictne
same time.See, e.g.JX 113 (reserving claim resulting from “threenth governmentaused
delay” that“caused both the tank crews and our crews to share the work site at the tank for a
major period of time”). The Government maintains thattéttis schedules always
unrealistically reflected simultaneous work on tiiéty trench and the tank, and that the re-
design was at most a delay concurrent with United’s failure to provide aisnffyeotechnical
report which was a prerequisite itostallation of the tank The changes in United’s proposed
schedules and the causes of the delays in accomplishing the work must thereforevestrin
some detail.

The plan United set forth in Joint Exhibit 10, quoted above, stated that the trenching and
the installation of the ring wall woulccour during the same 15 days. However, this was
physically impossible-digging the utility trench required excavating the road leading to the tank
site, and that road was the only means of ingress to and egress from that sitsmk The t
contractor, Paso Robles, would be unabl@astall the ring walwhile trenching was occurring,
and likewise there could be no trenching while the tank ring wall was broayated and the
concrete pouredSee, e.g.Defendant’Response to Plaintiff's Proposed Findings of Fact and
Conclusions of Law at 9-11 (docket entry 71, Aug. 16, 2010) (“Def.’s Resppsse alsdlr. at
704 (testimony of David J. Brady)l] t wasalreadyapparent to everyone involved in the project
that hose two worktemscould not proceed simultaneously.”).

® The “Ring Wall” is the circular poured concrete foundation upon which the water tank
would be constructed. This foundation would have to be excavated before the concrete could be
poured and allowed to “cure” for approximately ten days before the tank could bel efEctat
414; JX 137.



After receiving the contract, United submitted a revised schedule acknomgetigi the
installation of the ring wall and utility trenching would not, as per its origir@gsal, be
completed irthe first fifteen days of October. JX a61 During those 15 days, United installed
a road from the campground up a hill to the water tank site, “put in drainage control and . . .
erosion control[, and] gradddr thetank location” so that the tank manufacturer could begin
work on May 15. Tr. at 360. During the winter moratorium, the tank manufacturer fatbricate
parts of the tank iits shops.Id. at 361.

The revised schedule stated that after the winter moratorium ended, betweemmnday 1
May 30, 2006 “the tank manufacturer will install the Ring/\Wor his water tank and we will
install the utility trenches.” JX 15 at Defendant contends that this schedule again
contemplates the trenching and the installation of the tank occurringan@olisly. Def.’s
Proposed Findings at 20. Bud Barnes testified that he anticipated 15 days fotatladiors of
the tank ring wall and 15 days to complete the trenching. Tr. at 268-69.

Four of the five subsequebarchart schedules plaintiff subrtet to the Forest Service
show the water tank construction and the utility trenching proceeding simultaneBasiX
132 at 3; JX 134 at 3; JX 135 at 2; JX 136 at 2. The first four schedules do not distinguish
between the installation of the ring walld the erection of the tanieferring only to “Water
Tank.” Id. The fifth schedule, submitted in August 2006, does separate pouring of the ring wall,
the curing of the ring wall, and the erection of the tankthere isstill someoverlapbetween
the erection of the tank and the installation of the 14" pipe. JX 137Uhtifled nonetheless
contends that meverintended to install the utility trench during the installation of the water
tank. Plaintiff's Proposed Findings of Fact and Conclusions of Law at 8 (docket entry 70,
July 23, 2010) (“PI.’s Proposed Findings”). United cites only to Joint Exhibitdr3#is
proposition, and does not explain its four preceding bar chart schedules, the schedule imcluded i
its original proposal, or theevised schedule submitted after it received the contract

Project superintendedtm Barnes testified thais plan was to begin the jack and bore
installation of pipe under Highway 89 in May of 2006, while Paso Robles installed the tank. Tr.
at 358. After the jack and bore project was complete and the tank had been installed, Mr.
Barnesintended to return United’s crew to the tank site and install the 14" pipe from the wat
tank down to the campground rodd. at 359. But complications arose due to both United’s
delay in completing a satisfactory geotechnical repodto the Forest Service’s design changes
to the water tank

1. Geotechnical Report

The contract required United to provide a geotechnical report demonstratitigetiatl
at the proposed site would support a 420,000-gallon water tank. JX 1 at 21. The successful
completion of this report was required before work on the tank, including the tank foundation,
could begin.Id. United submitted a geotechnical report on November 29, 2803), but the
Forest Service rejected that submission on January 3, 2006. JX Z2n@%roblem was that
United’s engineer had only sampled the soil to a depth of six inches. akX;2BX 22 at 10



(“Due to the high percentage of cobBland bouldepresent below the surface, a maximum
depth of %2 feet below-groursisrface(bgs)was all the further the drill rig could penetrate before
refusal.”).

United submitted a revised geotechnical report on January 27, 2006. JX 25. This
investigation again samgd soil only to a depth of six inches, the “furth[est]dhé# rig could
penetrate before refusal.” JX 25 at 13. The Forest Service accepted this répoetrtain
conditions, embodied in a February 28, 2006 work order. JX 28. United had to perfewn a
soil investigatiorfas soon as possible in the Spring of 2006” (presumably when the ground had
sufficiently thawed) with “three test holes dug to at least a 4 foot depth @edificssoils
profile.” Id. If this new investigation “results walues that require a different foundation
design, a new foundation design will be submitted with no change to contract timeedt bri
Id.

Because the report was otherwise approved, Unitedable tgroceed with the tank
foundation design. Def.’s Proposed Findings at 22. United excavated the geoamgiesepit
on May 30, 2006, discovering “[n]othing but rock and boulded very little dirt.** Tr. at 347.
On June 30, 2006, United’s engineer completed the new soils analysis. JX 47. That information
was forwarded to the Forest Service on July 7, 2006, JX 49, and approved on July 10, 2006. JX
54 at 2.

® The term “cobble” refers to “rounded or ragged stones between three and twelge inche
in diameter.” Travelers Cas. & Sur. Co. of Am. v. United StafésFed. Cl. 696, 698 (2007).

191n a latearriving contention, United suggests that this requiremedigteo four feet
was a constructive change to the contract. Even if that were so, no such claim weg prope
preserved, as counsel for United conceded at closing argument. Transcripirgd Clos
Arguments at 52 (docket entry 77, Oct. 5, 2010) (contending that the delay in the report was not
a separate constructive change claim, but was relevant “to the extent thats. a chignge that
caused delay”).

1 United conducted further “potholing with excavator to determine how much rock will
be in [the] excavation trench for [the] pipe” on June 20, 2006. JX 139-A at 19; Tr. at 658.
United submitted a letter to the Forest Service on that same day reques$iamge order to
cover “Rock Refill” which was priced at $225 per cubic yard and

includes the exaation in soils with a lot of rock, the separation of the rock from
the suitable soils, hauling and disposing of the rock off site, the purchase of
suitable soils to ‘refill’ the trenches and the voids left by the removed racis,
hauling and filling the trenches with these imported soils.

JX 43 at 1. After potholing, United estimated that 25% of the material to be excaasteock.
Id. Bud Barnes considered this letter to constitute a request for payment both forslautpk
than %2 cubic yard and “those that didn’t qualify and were smaller but still laogdégers.” Tr.
at 124-25, 127-28.



2. Changes to the Tank Design

The earliest pradvertisement designs of the water tank included cathodic protection and
a recirculation systa. Tr. at 514. Cathodic protection is a method of “inhibit[ing] tank
corrosion through the placement in the tank of more easily corroded sacrifmidsa”
Defendant’'s Memorandum of Contentions of Fact and Law at 6 (docket entry520AR010)
(“Def.’s Mem.”). A recirculation system “is a pipe system installed inside th§ jtarikch
discourages freezing by causing the water in the tank to ridx.These requirements were not,
however, included in the bid documents beeatjtlhe project had Bmited budget, and we
thoughtthat it was more important to get the tank constructed and the pipeline instateithéro
[tanK down to the entrance to the campground.” Tr. at 514.

After the October 1 start of the fiscal year, the Forest Service m#taeit might be
able to afford the cathodic protectiand the recirculation systerand began discussitige
addition ofthose items to United’s contract by modificatidd. at 515. It was not until May 19,
2006, however, that the Forest Service asked United to provide a proposal to the Government for
including cathodic and freeze protection in the tank deddynat 516; JX 35.

Bud Barnes testified that Paso Robles was prepared to begin the tank iostadlday
of 2006, but could not do so dtethe design change Tr. at 105-06 He asserted that Paso
Robles could not proceed with the ring wall foundation “because the circulatinmastaey
had designed it went underneath the concrete ring wiall.at 106. Bud Barnes also testified
that United was not authorized to proceed with the work until “the change ordersemave
issued and signed by both partietd! at 104;see alsad. at 669.

On June 15, 2006, United sent a letter to the Forest Service containing its cost proposal
for the additional work.Id. at 107; JX 42. By July 8, 2006, United and the Forest Service had
reached agreement on the price to be paid for the cathodic and freeze protectioh09rJ 4t
40. On July 10, 2006, the inlet-outlet pipe for the recirculai@em, which was the piece of
the design that went underneath the concrete ring wall foundation, was approvetiéwith t
understanding that a complete engineering and design package for cathodtoprfzed]
internal mixing system will be provided prito contract modification for this work.” JX 51.

This was, according to Contracting Officer Representative David Btdmyonly change

needed for the foundation work of the tank to proceed.” Tr. ats&7also idat 624 (“So what

| was telling thecontractor is | am approving this because | don’t want to hold anything up. This
is my understanding that this is the only change that needed to be made forkihe w

continue.”).

Because the July 10 approval of the final soils analysis did not eegjuyrchanges to the
tank design, and the only design change affecting the tank foundation was approvedlBy Jul
United could have begun installing the tank foundation at any time thereafters Brefosed
Findings at 22. Plaintiff concedes this point, but proffers anddkesarriving argument in its
postirial response brief. Pl.’'s Response atSpecifically,plaintiff contends thaalthough the
foundation could have been excavated, the erection of the tank itself could not proceed until the
Forest Service had approved a change order and submittals relajowgtoment alterations in
the design of the aboveground portion of the tddk As will become clear, this argument has
no merit.

10



D. Completion of Work

On May 22, 2006, United began work on the jack and bore project at Highway 89, which
was complete éforeJuly 4 agequestedby theCalifornia Department of Transportation. at.
363. But Paso Robles had not yet begun digging the foundation for the water tank and could not
have done sbecause the geotechnical report and the design ch#fiegéng the foundatiohad
not been approved. Thus, on June 26, Mr. Barnes sent aoctieavtank site to begin installing
the 14" pipe, which continued for approximately three weédksat 364.

As noted above, the foundation design and the geotechnical report were approved on
July 10. Paso Robles arrived on site to begin installiagitty wall foundation in late Juby
both Bud and Jim Barnes testified that it was “about three weeks” after Jutte 26114, 364;
see alsalX 96 at 2 (indicating tank work began on Augyst\W®ork therefore began on the tank
foundation well before the September 6 signing of the contract change order, thesittinder
United’s argument that it could not proceed with work befoeeForest Service signed the
change order

However the concrete trucks sent to pour the foundation were unable to clirstedpe
hill to the tank site or maneuver around a hairpin turn in the tank road. Tr. at 365. Mr. Barnes
thus had to rebuild the road up to the tank site, while Paso Robles located trucks capable of
accessing the sitdd.; JX 138-A at 32, 39. Work was suspended during this period. Tr. at 365.

Paso Robles poured the ring wall foundation on August 17, 2006t 415-16; JX 154-
C. The concrete required ten days to “cure” before the steel tank could be assembleas and t
the tank sitdad to sit esseially untouched until August 2%,

The full details of the cathodic protection and recirculation systems were agpiee
Forest Service on Friday, August 25, 2006. Tr. at 669-70; JX 123. Paso Robles returned to
begin assembling the prefabricattdel sections of the tank on the next work day, Monday,
August 28, 2006. JX 142 at 18ecause the concrete was not ready for the erection of the tank
until Sunday, August 27, there was no period of time when United was prepared to pralceed wi
construction of the tank but was unable to dbecause it was waiting for tlé&vernment to
approve thalesign changes.

To allow the utility trenching to continue while the tank was being construated, J
Barnes had Paso Robles work on the tank from Monday through Thursday, and had his crew
work on the trench from Friday through Sunday. Tr. at 386. On Friday, the trgccein
would re-excavate the trench and make other preparations; on Saturday, they vallilasins

12Mr. Barnes originally testified that during the tday period while the concrete was
curing, he continued to lay the 14" pipe. Tr. at 365. On cross-examination, however, Mr. Barnes
acknowledged that United’s payroll records showed his trenching crew was not on tbe proje
site the week of August 21 through 25, nor Monday through Wednesday of the following week.
Tr. at 418. The crew returned to work that Thursday and worked through Satlddaty4 18-
19.
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much pipe as possible; and on Sunday they would backfill the trench and bring the road back to
grade so Paso Robles could access the tank site on Maddday.386-88 The project was

“rendered extremely inefficient due to the need to maintain constant tank coostaocess.”

Pl.’s Proposed Findings at 17.

In building and rebuilding the tank access road for Paso Robles, United was contending
with thelarge amount of rock excavated from the utility trench, which was stackedény
accessible place that was ther@r. at 366. Mr. Barnes and Mr. Brady agreed that United
would place the large boulders along the roads of the campground as barriers, aondta no-
change order was issued to that effdédt.at 366-67. Mr. Brady also asked Mr. Barnes “to get
rid of these rocks” by “plac[ing] them along the side of the road as rock slopetjmotg? Id.
at 368(parenthetical added)United was paid for this rock slope protection by two change
orders to bid item 02940(2), Rock Slope Protection. JX 122 at 2 ($45,000); JX 125 at 2
($13,500).

In the ongoinglispute over payment for the “inexcavatable rbthe Government
agreedwith Unitedthat the 25 cubic yard estimate in the bid documents was too low, and
increased the amount of “inexcavatable rock” on multiple occasi@ngen its construction of
the “inexcavatable rock” provision, however, the Government refused to make amngradldit
paymentdor rock that was less thamehalf cubic yard in volumeSee, e.g.JX 96 at 2 (noting
that compensation for large boulders was increased “because of the bid iteny tpeamgit
excessively low” but finding that “[a]s for the boulders and rock lealéeukic yard in volume
or smaller, no additional compensation is forth conpgng]”). But it was difficult to determine
which rocks were more than oheif cubic yard Tr. at 631, 681-84; JX 138-at 53. Because
the rocks were irregularly shaped, the controversy revolved, in part, around wbetresasure
the diameter of the rock and determine its volume as if it were a sphere, emsormthe length,
width and height, measuring volume as if it the rock were a cube. Tr. at 135, 192-93. Due to the
difficulty in measurement, Mr. Brady suggested a compromise solution, simply cotmeting t
large rocks and assigning each a volume of 3/4 cubic yard, a rough estimategssan3/4
cubic yard was the average voluniX 138-A at 73; Tr. at 681, 687-9Qnited would not agree
to that procedure. JX 138-A at 73; Tr. at 681, 687-8fh Barnes suggested that a third party be
brought in to measure the rocks, which Mr. Brady assented to “if they had a goodbherifia
method of measuring.” JX 138-# 53

United brought in land surveyor Turner & Associates (“Turner”) to measure bouiddr
wereonehalf cubic yard or larger. Tr. at 143, 370-71. Turner only measured thosdhatks
appeared to be close@oehalf cubic yard in volume, thus “25 or 30 percent of the rocks . . .
never got measuredfd. at 371. Turner then compiled lists of all the rocks that it measured,
with separate totals for those boulders that werehatfesubic yard or larger. JX 74 at 3; Tr. at
194-95; 370-71. On October 12 and 19, 2006, Turner measured a total of 9,702 cubic feet of
rock, but only 9,158 cubic feet were onaH cubic yard or larger; thus the survey included 544
cubic feet of rock (or 20.15 cubic yards) of boulders smaller thamalfeubic yard. JX 80 at
5; JX 74 at 5-10. Turner later surveyed the rock placed as slope protection at 20,732 tubic fee
(or 767.86 cubic yards), though there is no representation that these rocks individually

13 Rock slope protection is also referred to as rock rip8e®JX 1 at 1565.
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approached % cubic yard in siZeJX 80 at 6; Tr. at 174. United also asserted that 95.4 cubic
yards of rock were sent to a local marina, Tr. at 175, but Turner’s represedéatied that they
had conducted any survey at a marinad. at 20203. United thus claimed it was entitled to
compensation for a total of 883.41 cubic yards of boulders slightly smaller thdvalboabic
yard(20.15 + 767.86 + 95.4) at $225 per cubic yard for a total of $198,767. JX 80 at 6.

United also complained that the Government had caused the delay in the iosteaflati
the tank by changing the design. In response, the Forest Service asserteaited
Constructors was able to work on pipeline installation from May 15 to August 7, 2006, a total of
12 weeks, with no interference from the tank subcontractor.” JX 96 at 2. Because United
estimated that the utility trenching would take five weeks, it was the Govetsrpesition that
United ought to have completed the trenching prior to the start of the tank ircstadiad that
“inadequate project management was a mgason this projectrjag behind schedule and over
running in[its] original estimated costs.ld. United took exception to this characterization. JX
98 at 3.

Ultimately, hework was not completed in 2006, and United had tmoéilize its
equipment to finish the project in the spring of 200¥; JX 106 (indicating renobilization to
begin April 30, 2007). United submitted a request for equitable adjustment to the Forest Se
on December 5, 2006, requesting $103,721 in additional compensatifalfided [tjme
[r] equirementgd]ue|t]o [d]isrupted [s]chedules*® JX 87. The contracting officer denied this
request and threatened to assess liquidated damages for late completitar by March 7,

2007. JX 9at1, 3.

On March 22, 2007, United submitted certified claims in the amount of $198,767 for
removal of rocks onéalf cubic yard and smaller and $103,721 for delays associated w
changes to the tank desiganited Constructors, LLC v. United Staték. 08-757, 2009 WL
875358, at *4 (Fed. Cl. Mar. 27, 2009 fiited I'). The Government did not respond to this

14 As previously noted, the rock slope protection was paid for under a separate provision
of the contract, bid item 02940(2). JX 122; JX 125. To determine the slope’s size for payment,
Turner simply measured the outside parameters of the rock slope and determinedagafume
the entire slope were a solid sheet of rock, rather than measuring individual rocks.

15 Mr. Brady testified that he believed some rock had been hauled down to the marina.
Tr. at 702. There is no supporting documentation in the record for any such survey, nor any
evidence whatsoever about the size of the individual rocks that may have been taken to the
marina.

'® The amount sought for “disrupted schedules” later increased to $118,865.87, JX 120 at
4, because United later added work done during weeks 25 and 26 of the project, the records for
which were not available when the original claim was prepdsee., e.qg.PI's Proposed
Findings at 18-19. United asserts that it is entitled to be compensated fooglfual and
equipment costs associated with pipe installation incurred after July 31, 2006—ttieatlate
its estimation, it oght to have been done with pipe installatidah.
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claim, resulting in a deemed deniddl. at *4-5 & n.2. The final inspection occurred on July 13,
2007. JX 111; Tr. at 389.

On August 10, 2007, United signed a contract sdexknowledging receipt of a final
payment of $17,123.00 and released the Forest Service from its obligations under the contract
with the exception of five reservations, as follows:

Reservation No. 1. All added costs sustained for “Rock Refill” as iiperto all
boulders and rocks ¥ cubic yards in volumn [sic] and smaller.

Reservation No. 2. All added costs sustained which resulted from a three-month
government-caused delay when it took the government that long to approve the
needed engineering and taggotiations for the cathodic protection and needed
circulation systems for the 480,000 [sic] gallon water storage tank that had been
overlooked in the design stages for this project, and which caused both the tank
crews and our crews to share the work site at the tank for a mojor [sic] period of
time.

Reservation No. 3. All added costs sustained by us that were not included in
Modification Number 7 [to the Contract] for having to remobilize this spring to
complete work around the tank that could havenbeompleted last fall had the
government not opted to have the tank coated instead, even though the coating
contractor had advised that their coatings could have easily waited until the spri
of 2007.

Reservation No. 4. Other miscellaneous added costs that we have sustained in
having to retain an attorney, and added costs we had to pay to hire an engineering
firm to measure all boulders when the government would not accept our
measurements.

Reservation No. 5. All justifiable time extensions.

Compl.f13; JX 113. On March 27, 2009, the Court granted defendant’s motion to dismiss the
allegations of the complaint with respect to reservations three, four and faugsbdabey had not
been properly presented to the contracting officer for decisiored |, 2009 WL 875358at *8.

Only reservations one and two thus remained for trial, which was held on May 17-19, 2010 in
Reno, Nevada.

1. Analysis
A. Type | Differing Site Condition Claim

With respect to compensation for boulders smaller tharhatieubic yardUnited
asserts a Type | differing site condition claim, which requires that the comsléhcountered
materially differ from those indicated in the contract documefeeFAR §52.2362(a) see
also Renda Marine, Inc. v. United StgtB89 F.3d 1372, 1376 (Fed. Cir. 2007) (differentiating
Type | and Type Il differing site condition claims).
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In order to succeed on a Type | differing site condition claim, United messfiow that
“a reasonable contractor reading the contract documents as a whole wouletnbem as
making a representation as to the site conditioh®’t Tech. Corp. v. Winter523 F.3d 1341,
1348 (Fed. Cir. 2008P.J. Maffei Bldg. Wrecking Corp. v. United Stafé32 F.2d 913, 916
(Fed. Cir. 1984) (“A contractor cannot be eligibide an equitable adjustment for changed
conditions unless the contract indicated what those conditions would supposedly be.”). United
must further demonstrate that “the actual site conditions were not regstorabeeable to the
contractor, with the information available . . . outside the contract documents, i.éhethat t
contractor ‘reasonably relied’ on the representatiohst? Tech, 523 F.3d at 134®Renda
Marine, 509 F.3d at 1376 (“[T]he contractor must demonstrate that the conditions enedunte
were not reasonably foreseeable in light of all information available to thectamtwhen
bidding [and] that the contractor reasonably relied upon its original interpretatioa of
contract . ..”); Foster Constr. C. A. & Williams Bros. Co. v.itéu States435 F.2d 873, 888
(Ct. Cl. 1970) (“The contractor is unable to rely on contract indications of the sulesonigc
where relatively simple inquiries might have revealed contrary conditipaeg)also Mojave
Enters. v. United State8 Cl. Ct. 353, 357 (1983) (“On the basis of the information available to
it, plaintiff's prebid assumption that the plans depicted the ‘rock work’ (excavation and blasting)
to be performed under the proposed contract in sufficient detail as to obviate anyrreesitefo
inspection (and to permit calculation of a bid without either site inspection or evamairy
about site conditions) was an unwarranted and unreasonable one.”). Third, United id tequire
prove that it in fact relied upon the representation in the contiradtTech, 523 F.3d at 1349
Finally, Unitedmustshow that it suffered damages as a result of the materially differing site
conditions. Id.

Whatthe contract indicateid a matter of lawfor the Court to decidenterpreting the
contract from the point of view of a “reasonable and prudent contractor” in plaisitifigtion.
P.J. Maffej 732 F.2d at 917. The contractor does not need to show that its “interpretation of the
contract is th@nly reasonable one, [but] it does bear the burden of showing that its construction
is at least a reasonable readingd? The remaining mattersthe foreseeability of the actual site
conditions, reasonable reliance, and resulting damagesguestions of factint’l Tech, 523
F.3d at 1349.

1. TheContract Made No Representation Regarding Rock SmalleiGhan
Half Cubic Yard

United contends the estimate in the bid documents of 25 cubic yards of inexcavatable
rock was'simply wrong” and “the actual amount of underground rock in the access road was
more than ten (10) times that amount.” Pl.’s Proposed Findings at 20. The Government
contends that 25 cubic yards only represefdn idea that inexcavatable rock would be
encountered,” and the 25 cubic yards was “essentially a placeholder to make ghee that
contractor considered the rock.” Tr. at 48&e also idat 540 (“[I]t is hard to estimate the exact
guantity, and the idea of putting in a placeholder in there is to establish a unibprieecsuld
make payment, whether it is higher and/or lower at a later time.”).

But the amount of “inexcavatable rock,” later defined by the contracting ofticéné
purposes of this contract as boulders exceedindhalieubic yard in volume, is not the issue
presented here. The question is whether the contractimptiedrepresentations regarding the
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amount of roclsmallerthan onehalf cubic yard in volume, but still “large'” The basis for a
“Type 1 claim” is United’s inferenckom the estimate of 25 cubic yards that “if the big [rocks]
were only 1 or 2 percent of the total volume of excavations, those smaller would béigasig
also.”'® Tr. at 69.

United relies principally upoifiravelers Casualty & Surety Co. of America v. United
States 75 Fed. CI. 696, 712 (2007). Pl.’s Response at 2. In that case, the bid documents
contained test pit logs that characterized the subsurface conditions aditgmsg” containing
“few” cobbles. Id. at 715. The court helthat the contractor reasonably believed that data
“clearly implied cobble concentrations would be incidentdl”at 720. Thus, the contractor
was entitled to compensation for a differing site condition when the cobbles weréharore
incidental. Id. at 724.

Here, unlike Travelers there is no indication in the contract that there were “few” rocks
smaller tharonehalf cubic yard in the subsurface—the contract documents say nothing at all
about rocks of that size. The contract only madex@nessepresentation regarding the amount
of rock that would require removal Bpecialmethods such as blasting. JX 1 at 147.
Technically there waso such rock because United concedes that it did no blaStifigus the
contract actuallpverestimated the amounf rock requiring removal by blasting or other
extraordinary means. Nevertheless, the contracting officer exehaseliscretion to pay for
boulders larger than ortealf cubic yard in volumeSeeTr. at 617 {estimony ofContracting
Officer Representative David Bradygee also supraote 6. As defendant points otltinited
Constructors could not know that would happen and could not reasonably base its bid on this
happening.” Def.’s Proposed Findings at B&cause the contract made no esgr
representation regarding boulders larger thanhatiecubic yard not removed by blasting, it
would pile inference upon inference to find a second implied representatiodinggaoulders
smaller tharonehalf cubic yard.

The bid documents made no representation regarding the quantity of smaller boulders.
Thus, United assumed the risk that a significant amount of those boulders would be encountered.

17 United’s surveyor measured 359.33 cubic yards of boulders one-half cubic yards or
larger. JX 80 at 3. United billed and was paid for 384 cubic yards of these large rod&0 JX
at 3031; JX 113. Payment for rocks larger than ba#-cubic yard is not at issue in the case.
SeelX 113.

18 The specifications permitted rocks smaller than three inches in diametentiuted
in backfill material. JX 1 at 144. It is uncertain what the lower size limit of plaintifiisnc
actually is; rocks of less than 10 inches in size were considered “no big deal.” Tr.2&. 325-
Mr. Barnes also argues that “25 to 30 percent” of the larger rocks were neasreteand thus
not compensated as inexcavatable rddk.at 374. This issue is not properly presented,
however, because it was not set forth in any claim to the contracting officer.

19Mr. Brady criticized United for overexcavating the trench by removingf ahielarge

boulders rather than drilling and blasting the rock in place. He stated that Unietdtzdaiogy
slowed its progress and compounded the problem of disposing of excess rock. Tr. at 636-37.
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If United was uncertain about the character of the subsurface conditions, it cou(d)have
investigaed further to find data upon which to base its bid; (2) made assumptions, taking the risk
those assumptions were incorrect; or (3) not bid. United chose the second coursa chrdti
further assumed subsurface conditions would be favorable, withddiniguinto its bid the risk

that they might turn out to be unfavorableosterConstr, 435 F.2d at 887 (observing that

where information is provided the contractor “may confidently rely” upon it aned‘net

include a cotingency element in their bidRkeliance is affirmatively desired by the

Government, for if bidders feel they cannot rely, they will revert to the peactiincreasing

their bids.”). United cannot now undds choice.

2. The Likelihood of Encountering Significant Subsurf&eck was
Reasonably Foreseeable

Even if the contract did make an implied representation, United would still have to show
that “the actual site conditions were not reasonably foreseeable to theectamiwith the
information available . . . outside the contract documeststhat the contractor ‘reasonably
relied’ on the representationslit’l Tech, 523 F.3d at 1349.

United maintains that would have gleaned no additional information from the site visit,
relying on the testimony of surveyor Jeff Turner who testified that aceudlaservation did not
allow him to “even begin to guesstimate or hazard a guess as to the nature ektent of the
rock at the subsurface.” Tr. at 206. When Jim Barnes did visit thafsg#ieghe Forest Service’s
scheduled site walk, he observed various “rock croppings here and there” but “nothingivethi
work zone” (that is, immediately in the roadway, which was used as a horseltragl) 320.

Jim Barnes thus felt that the 2Gbicyard estimate of inexcavatable rdwkas low, but | didn’t
feel that it would be a lot are than the 15 percent offld. at329.

David Brady, however, described the process of “surface classification,” i8hach
manner of determining “the rock content of the anticipated excavation from lookimgy at
surface.” Id. at 714. Mr. Brady observed the site after some surface reconditioning amdygradi
had been done, and also reviewed photos of the site prior to any work beinddd@i&.15-16.

He testified that the amount of rock adjact the road “is a big indication of what subsurface
excavation is going to be like” and there was no indication that “the material béneat

roadway is going to be any different than what | am lookingdjacent to the roadwayld. at

718-19. Based on his observations of the surface, he determined before trenching bdgan that t
subsurface was “probably 50 percent rockd’ at 614-15. After trenching began, Mr. Brady’s
contemporaneous notes contain an estirhetigthe subsurface was 70 percent r6tkIX 138A

at 9.

20 United unsuccessfully argues that Mr. Brady’s testimony actually sisfiisquosition,
but simplymischaracterizehis testimony. First, United argues that the amount of rock was not
reasonably foreseeable because even Mr. Brady was “surprised” by the amoakt &flrs
Proposed Findings at 11. But Mr. Brady'’s testimony was that he was surpriséditedts bid
did not seem to consider the amount of rock on the site:
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Based uponhe evidence presented at trial and@woairt’s visit to theconstructiorsite,
the Court concludes that a reasonable and prudent contractor viewing the conditias on t
surfacewould have foreseen a substantial likelihood of encountering significant amounts of
subsurface rock in completing the contract. Even Jim Barnes acknowledged that wremgbs
the site he knew that the estimate of 25 cubic yards of inexcavatable rock wésTioat 39.
In submitting the td he had prepared prior to viewing the site, Jim Barnes chose to (1) rely on
observations of only the roadway, without regard to the land on either side; and (2) gamble th
the estimate, though he believed it to be low, was not more than 15 percevit.d@frady’s
contemporaneous estimate, based on review of the entire site, thettédnal to be excavated
was 50 percent rock turned out to be much closer to réalit}hatever assumptions Jim
Barnes chose to make, they clearly differ from thoseebther bidder, given that its per cubic
yard rate was $2,480. JX 9 at 3-4.isltther bidder’s estimate at least some evidence of what
a reasonable contractor believed after reviewing the site and the bid documestdJnited
has failed to show that it reasonably relied upon any implied representation akembting of
rock smaller thamnehalf cubic yard.

So, when | walk a job, | am looking at how is the contractor going to be looking at
this, and how would they bid it, so that | can make accurate cost estimates on
behalf of the government. | guess | was surprised that the amouittseiemed

like the amount of the high rock content of that site was not considered according
to the contractor in their lump sum bid.

Tr. at 616;see alsaJX 46 at 2. The record does not support United’s repeated assertion that Mr.
Brady was “surprised” at the high rock content encountered at the site.

In addition, United asks the Court to infer that because Jim Barnes did potholing before
Mr. Brady looked at the site, Mr. Brady’'s estimate must have based on observing the
potholing. Pl.’s Proposed Findings at 10 (“[T]he weight of the evidence is that My'8rad
conclusions were based upon these test pit excavations, not merely a surfat®evglsae
also id.at 11 (“[I]t is reasonable to conclude Mr. Brady at least knew of, and probablyssethe
the potholing.”). But during trial United never asked Mr. Brady whether he obséeved t
potholing, and there is no other evidentiary basis to make such a finding. Without more, the
Court declines to infer that Mr. Brady based his estimates on observing the potholing

Finally, United contends that Mr. Brady testified “that he would not have concluded that
there was 50% to 70% underground rock merely from the pre-construction photographs.” PI.’
Proposed Findings at 11. Although Mr. Brady testified that photograph 5 alone would not lead
him to that conclusion, he also testified that considering the photographs as a whole he would
conclude that there was 50% to 70% underground rock. Tr. at 723-25; EXdt5sl-

(photograph 5).

2L United claims that Jim Barnes testified that “by all appearance the road had been
constructed of fill many years earlier and only showed small rock which coelarlygsic]
dealt with.” Pl.’s Proposed Findings at 23. The Court has been unable to find in the record any
testimony about the road having been “constructed of fill.”
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United included the costs of excavating the utility trench in bid item 02610(2). Tr. at
400-01. According to United’s method of pricing, the excavation, disposal of and backfill for
any rock not qualifying as “inexcavatable rock” was compensated as a service ‘tiadiden
furnishing and installing a complete domestic water system as describéd.’at 166 (bid item
02610(2)). Because theontract contained no indication regarding the amount of rock smaller
than one-half cubic yard, and United could not have justifiably relied on any sucbergpten
if it had been made, United is not entitled to additional compensation on its Tyfezihdisite
condition claim.

B. Constructive Acceleration Claim

It was not until plaintiff's responsive postal brief that it clarified its delay claim as one
of constructive acceleration. Pl.’s Response at 5. The test for a comstaaeleration aim
was set forth ifFraser Construction Co. v. United Statesfollows:

Although different formulations have been used in setting forth the elements of
constructive acceleration, the requirements are generally described te itheud
following elementseach of which must be proved by the contractor: (1) that the
contractor encountered a delay that is excusable under the contract; (2 that th
contractor made a timely and sufficient request for an extension of the contract
schedule; (3) that the government denied the contractor’s request for an extension
or failed to act on it within a reasonable time; (4) that the government insisted on
completion of the contract within a period shorter than the period to which the
contractor would be entitled by taking into account the period of excusable delay,
after which the contractor notified the government that it regarded the alleged
order to accelerate as a constructive change in the contract; and (5) that the
contractor was required to expend extra resources to compensate fat thredo

and remain on schedul&ee Norair Eng’g Corp. v. United Stat@29 Ct. Cl.

160, 666 F.2d 546, 548 (1981) (compressing these five requirements into three
essential elements: excusable delay, an order to accelerate, artafiocelvith
attendant costs).

384 F.3d 1354, 1361 (Fed. Cir. 2004) (citations omitted).

The general rule is that where both parties contribute to a delay, neither can recover
damagesP.R. Burke Corp. v. United Staj&¥7 F.3d 1346, 1359-60 (Fed. Cir. 2008)re R.J.
Lanthier Co., Ing ASBCA No. 51636, 04-1 BCA { 32481, 2003 WL 22953681 (Dec. 9, 2003)
(“When performance igrguendo ‘delayed by multiple causes acting concurrently, and only
one cause is excusabie,., where other causes lie wittie contractor, courts and boards have
adopted the approach that neithettyaiill benefit from the delayConsequently, in a
“Changes’clause analysis, a contractor cannot recover acceleration costs flowing from
concurrent delay, unless the record supports a clear apportionment of the delay age expe
attributable to each party.”) (quotimgppeal of Hemphill Contracting Co., INRENGBCA No.
5840, 94-1 BCA 1 26491, 1993 WL 476309 (Nov. 12, 199Bjit seeW. Stephen Dale, &,
Robert M. D’Onofrio,Re®nciling Concurrency in Schedule Delay and Constructive
Acceleration 39 RuB. CoNT. L.J. 161, 194, 227-28 (2010) (arguing that concurrent delays are
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“excusable but not compensable” and entitle the contractor to more time; retjugraogtractor
to adhere to original schedule constitutes constructive acceleration).

United contends that it always planned to complete the utility trench aftentheas
complete The tank was allegedly delayed by the design chanBk's Proposed Findings at 24-
25. If United had been permitted to proceed on its own schedule, it asserts, it would have been
done with the utility trench by July 31, 2008l. at 26. United thus reasons that it is owed
compensation for labor, equipment and fuel costs spent to completdithérench after
July 31. Id.

Themost important problem with this theas/United’s contention that it “was prepared
to starf]water tank construction in May of 2006* Pl.’s Proposed Findings at 27. The
evidence presented demonstrated thated knew it was required to complete a geotechnical
report concluding that the soil would support a 420,000-gallon water tank before it could begin
digging a foundation for the tank. United’s first attempt at that report wextedjin January
2006, and conditional approval obtained in February required United to perform a new
investigation “as soon as possible in the Spring of 2006.” JX 28.

Because the tank design could not be approved until the soil investigation was complete,
United could not have dug the foundation for the tank in May of 2006. In fact, United did not
even dig for the second soil test until May 30, 2006, and did not complete the required soil
analysis until June 30. Even after the soil test was complete, United waited avextheo
forward it to the Forest Service, which approved it three days later, on July 10, 2006. 3X 49; J
54 at 2

And because it had not complied with the geotechnical report requirement, United could
not have begun to dig the foundation for the tank until July 10, 2006, which is the same date that
the Forest Service approved the only change to the design of the tank thad #fiecte
foundation. JX 51. Due to its own delays in completing the geotechnical report, United’s
contention that it was prepared to proceed with the tank construction in May of 2006 s simpl
not supported by the evidencéf. Pl.’s Response at 6 (“[United’s] work would not have been
impacted had thg-orest Servidegranted a time extension and the tank access road pipe work
could have been performed as planatdr the water storage tank had been constructed.”)
(emphasis in original).

United’s schedules indicate that it planned to have the utility trench compieted
middle to end of July, and as it turned out, the tank work did not begin until AugesiX 132
at 2 JX 134at 3 JX 135at2; JX 136at2; see alsaJX 96 at 2 (indicating tank work began on
August 8). If United had complied with its own planned schedule, despite the delaysgesult
from the geotechnical report and the design changes, the utility trench wouloeesve

22 Other problems include United’s mischaracterizations of its schedulesvas™ne
contemplating the installation of the tank and the trencheatdime time. The original plan was
clearly to install the ring wall for the tank and to complete the utility trench in the Btieen
days. JX 6 at 24; JX 10 at 2.
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completed before the installation of the tank, and there would have been no need for the two
activities to occur simultaneoysl|

To the extent that the concurrent delay caused by the Government’s re-dediggh entit
United to more time to construct the tank, United received that time. The contradgtatiaaif
approving the final design changes and the payment for the re-designaieased the contract
time by 15 days. JX 123 at 2. United failed to shio&t thisincreasaevas insufficient to
compensatéor the excusable portion of the delay arising from the Government’s actiqrey; as
the usual rule, United received time, but not money, as a result of the concurrgntdiela
Def.’s Response at 11. It was United’s own delays and decisions regarding the ehanner
proceeding with the work and use of time that caused the overlagngictipnof the tank and
the utility trendr. United therefore failed to prove entitlement to an equitable adjustment for
constructive acceleration.

CONCLUSION

Because United is not entitled to compensation on either of its theories, the Clerk is
directed to enter judgment in favor of defendant.

IT1SSO ORDERED.

s/ George W. Miller
GEORGE W. MILLER
Judge
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