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Christopher Andrew Bowen, United States Department of Justice, Civil Division, Washington,
D.C., Counsel for Defendant.

MEMORANDUM OPINION AND FINAL ORDER
BRADEN, Judge.
l. RELEVANT FACTS .
In 1910, a typhoid fever epidemic swept through Annapolis, Maryland, affecting several

United States Naval Academy (“Naval Academy”) midshipmeSee Michael Janofsky,
Midshipmen To Get Milk Through MiddlemaN.Y. TIMES, July 19, 1998Section 1 at 16

! The facts herein previously were discussed inResource Conservation Group,
LLC v. United States Department of Na®p Fed. Cl. 475 (2009)RCG I').
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The epidemic was traced to a local milk distributiat. In response, the United States Congress
authorized the Naval Academy to establish and operate a didiryn 1913, the Naval Acamy
purchased land in Gambrills, Marylarftthe Dairy Farm Property;)fifteen miles from the
Naval Academy. Id. Over time, the Naval Academy dairy operation expanded, and
consumption reached almost 1,000 gallons of milk per tthy.

In the 1990’sthe Naval Academy determined that it wouldlié®s expensiveo purchase
milk commercially. 1d.; see alsdDefense Authorization Act for Fiscal Year 1998, 10 U.S.C. §
6976(a) (codifying the Naval Academy’s authority to “terminate or reduceldirg or other
operations conducted at the Naval Academy dairy farm located in GambrillglaN#r]” so
long as its “rural and agricultural nature” is maintained). From 2000 to January 2&0&val
Academy leased the Dairy Farm Propetty Horizon Organic Holding Corp., a Boulder,
Coloradobased milk producer. See Elizabeth Leis,What's in Farm’s Future? Organic
Maryland Sunrise Farm Wants to St&yp. GAzeTTE, April 15, 2006, at C1.

On November 28, 2005, thénited States Department of tNawvy (“the Navy”) issueda
Request of Interest, No. 1-:00019, to solicit proposals to lease tHgairy Farm Property
Compl. 1 5. On January 16, 2006, Resource Consemv@tioup, LLC (“Plaintiff’ or “RCG”)
expressed aimterest in leasing thBairy Farm Property Pl. Ex. 1. Thereafter, the Navy issued
a Notice of Availability for Lease, No. N4008007RP0O0(0he Solicitation”) requesnhg all
bids be submitted by March 19, 2007. Gov't Ex. at 1, 8.

On February 62007,RCG and otherinterested biddersere invited to touthe Dairy
Farm Property Gov't Ex. at 13, 15. On February 27, 20RCG againinspectedthe Dairy
Farm Propertyto survey and test the area for the presence of sand and gravel.” Comgeef 6
also Joshua Stewartoil Surveyed at Former DairffHE CAPITAL, Feb. 28, 2007, at B1 (local
newspaper article discussiiRCGs site survey) Thereafter, RCQorepared a site analysis,
produced mining plans, and submitted a formal lease proposal prior to the March 19, 2007
deadline. Compl. { 6The proposal stated that RCG planned to mineDiduey Farm Property
for sand and gravelld.

On April 30, 2007, the Navy ContractingOfficer for the Solicitation(*CQO”) informed
RCG that its proposed “activities and transactions .do.not fall within the scope of the
[S]olicitation becausethey constitute thedisposal of real property prohibited by section
6976(a)(2)(A of Title 10 of the United States CodePl. Ex. 2; seealso 10 U.S.C. §
6976(a)(2)(A) providing that “the real property containing the dairy farm . . . may not be
dechred to be excess real property or otherwise disposed of by the Nayy”In addition,

2 The Expression of Interest was made on behalf of the CkReligble Joint Venture,
comprised of Chaney Enterprises and the Reliable Contracting Company. Pl. Ex. 1.
Subsequently, the Chan&eliable Joint Venture was organized as the Resource Conservation
Group, LLC. SeeGov’t Mot. at 2 n. 2.



federal regulationspecify thatembedded sand and gravel constitute real propértyl. Ex. 2.
Therefore RCG’s proposal could not be considerédl.

On June 4, 2007, Anne Arundel County, tbeunty where Dairy Farm Propertyis
located, anounced that the Navyat selected theounty “‘for exclusve lease negotiations for
the U[nited]S[tates]Naval Academy Dairy Farrh Anne Arundel Countyvebsite accessible at
http://www.aacounty.org/News/Archive2007/DairyFarmDeal. ¢fst visited Jan7, 2011).

RCGrequested a debriefinhat was held on September 13, 20@ompl. 9. At the
debriefing, RCG reiteratedthe intention to “use the property for sand and gravel mininigl”
The Navy responded thdiecauselisposal of real property was prohibited by 10 U.S.C. § 6976
“the Navy was nder no obligation to tell a proposdaidder’ thatits bid would not qualify for
review or evaluation.” Compl. 9.

On January 17, 2008, the Navy and Anne Arundel Courgyesi a 30-year lease
agreement for the county’s use and preservation of the U.S. Naval Academy Dairy Rane
Arundel County website, accessiblehétp://www.aacounty.org/RecParks/parks/dairyfarm/news/
lease.cfm(last visited Jan7, 2011).

. RELEVANT PROCEDURAL HISTORY.
A. Before The United States CourtOf Federal Claims.

On October 24, 2008, RCG filed a Complaint in theited SatesCourt of Federal
Claims alleging two causes of action: breach of an implied contract of fair and honest
consideration and violation of the Administrative Procedure Act (“APA”), 5 U.S.C. § 706.
Compl. 11 14-20.

On March 31, 2009, the court issued a Memorandum Opinion And Birtir that
dismissedhe October 24, 2008 Complajpursuant to RCFC 12(b)(1)5eeRCGI, 86 Fed. ClI.
at 48087. As tothe allegations irCount Iregardingbreach of an implied contrache court
held thatthe United States Court of Federal Claidis not havejurisdiction to adjudicate this
claim undereithersection 1491 (a)(1pr section 1491(b)(1) of Title 28 of the United States Code
Id. at 48386. The court determined that the United States Court of Federal Claims’ jurisdiction
to review bidprotests as implieth-fact contractsunder gction 1491(a)(1yid not survive the
enactment of the Administrative Dispute Resolution éfc1996(“ADRA”), Pub. L. No. 104—

% Section 102.71.20 of the Federal Management Regulations provides:

Real Property means . . . [s]tanding timber amtbedded gravel, sand, or stone
under the control of any Federal agency, whether designated by such faggency
disposition with the land or by severance and removal from the land, excluding
timber felled,and gravel, sand, or stone excavated by or for the Government prior
to disposition.

41 C.F.R. 8 102-71.20 (200@mphasis added)



320, § 12110 Stat. 3870, 38746 (1996) RCG | 86 Fed. Cl. at 4885. In addition, the court
determined that28 U.S.C. § 1491(b)(1) doe®t authorize the adjudication of bid protests
concerning land leases where the Governnsetiite lessat Id. at 486.

As to Count Il of the October 24, 2008 Complaint, alleging a violation of the APA, the
court determined that “the only forum that can adjudi§R@G’s] challenge . . . is a United
States District Court.” Id. at 487. Since the coulteld that it did nothave prisdiction to
adjudicate the claims alleged in the October 24, 2008 Complaint, the court did not address the
Government’s Motion To Dismiss pursuant to RCFC 12(b)l@).

B. Before The United States CourtOf AppealsFor The Federal Circuit.

On March 1, 2010, the United States Court of Appeaishe Federal Circuiissued an
Opinion, affirming that the United States Court of Federal Claims doeshae jurisdiction
under 28 U.S.C. § 1491(b)(1) to adjudicate Count | of the October 24, 2008l&nt See
Resource Conservation Group, LLMC United States597 F.3d 1238, 1247 (Fed. Cir. 2010)
(“RCG 1IP). Our appellate courheld that Congress intended thiSectio 1491(b)(1)
jurisdiction [provided by ADRA] to be exclusivewhere 1491(b)(1) provided a remedy (in
procurement cases)ld. at 1246.

In nonprocurement bid protestisowever,where gction 1491(b)(1) does not provide a
remedy,the United States Court of Appeals for the Federal Citeeld that the United States
Court of Federal Claims’ “impliedrin-fact jurisdiction [under 28 U.S.C. 8§
1491(a)(1)]. . . survived the enactment oéfgion]1491(b)(1). Id. at 1246.

Therefore our appellate courtconclude[d]that the[United States]Court of Federal
Claims. . . had jurisdiction[to adjudicate Count | of the October 24, 2008 Complainter
section 1491(a)(L)] because the impliemh-fact contract jurisdiction in nonprocuremesases
that existed prior td 996 survived the enactment of the ADRARCG Il 597 F.3d at 1247
Accordingly, the case waseemanded for further proceedingkl. On June 1, 2010, tmeandate
issued.

C. Remand Proceeding8efore The United States CourtOf Federal Claims.

On September 16, 2010, the court convened a status conferaaszettain whethethe
parties wanteto submitany supplemental briefingegardingthe Government’pending Motion
To Dismiss pursuant to RCFC 12(b)(6)On September 30, 2010, Plaintiff filed a Supplemental
Memorandum (“Pl. Supp.”).

On October 18, 2010, the Governmélgd a Supplemental Reply (“Gov’t Supp.”). On
October 21, 2010, Plaintiff filed a Motion For Leave To File-Reply Memorandum. On that
same date, the Government filed a Response. On October 22, 2010, Plaintiff filed a@eply.
that same date, tlewurt issued an Order, granting Plaintiff's Motion For Leave. On October 28,
2010, Plaintiff filed a Sur-Reply (“Pl. SiReply”).



[I. DISCUSSION.
A. Standard For Decision On A Motion To Dismiss, Pursuant to RCFC 12(b)(6).

Although a complaint “attacked by a Rule 12(b)(6) motion to dismiss does not need
detailed factual allegations, a plaintiff's obligation to provide the groundstitleenent to relief
requires more than labels and conclusions, and a formulaic recitation of the elensemssd
of action will not d¢.]” Bell Atl. Corp.v. Twombly 550 U.S. 544, 555 (2007)n{ernal
guotationmarksandcitations omitted). In order to survive a motion to dismiss, however, the
court “[does] not require heightened fact pleading of specifics, but only enoughofatéde a
claim to relief that is plausible on its faceld. at 570;see alscAshcroftv. Igbal, 129 S. Ct.
1937, 195(012009) ([O]nly a complaint that states a plausible claim for relief survives a motion
to dsmiss.”). When reviewing a motion to dismiss for failure to state a claim upon which relief
may be granted, the court “must accept as true all the factual allegatidhe complaint,
and. . .indulge all reasonable inferences in favor of the -mmvant.” Sommers Oil
Co.v. United States241 F.3d 1375, 1378 (Fed. Cir. 2001) (citations omitteelg; alsdqgbal,

129 S. Ct. at 194@[T]he tenet that a court must accept as true all of the altegatontained in
a complaint is inapplicable to legal conclusions.”).

B. The Government’'s December 23, 2008 Motion To Dismiss Pursuant To
RCFC 12(b)(6).

Count | of the October 24, 2008 Complaint alleges thatNi&ey “created an implied
contract of lonest and fair consideration BCG’s bid by inducingRCGto prepare a bid and by
inviting RCGto bid, knowing the substantial requirements of its bid proposal [and] knowing that
RCG would propose a sand and gravel mine operationCmpl.  15. Therefe, it must be
“necessarily implied thathe Navy promised to giveRCG’s bid a fair and impartial
consideration.”Id. Count lalsoalleges that[ tlhe Navybreached the implied contract to judge
honestly and fairly all bids submitted in response to the solicitation[,] by disgug/RCG with
information that [theNavy] knew or should have known, but failed to disclos®€@G, before
RCGincurred the expenses of composing and submitting the formal proptke].’16.

The gravamen ofCount | is that the Navy misconstrued10 U.S.C. § 69768 by
interpreting it to prohibit sand and gravel mining at the Dairy Farm Prop&tmpl. § 15.

% Section 6976 of Title 10 of the United States Code, titled “Operation of Naval Academy
dairy farm,” states:
(a) Discretion regarding continued operatien.
(1) Subject to paragraph (2), the Secretary of the Navy may terminate or
reduce the dairy or other operations conducted at the Naval Academy
dairy farm located in Gambrills, Maryland.
(2) Notwithstanding the termination or reduction of operations at the
Naval Academy dairy farm under paragraph (1), the real property
containing the dairy farm (consisting of approximately 875 acres) —
(A) may not be declared to be excess real property to the needs of
the Navy ortransferred or otherwise disposed of by the Navy or
any Federal agency; and



Even if 10 U.S.C. 976 prohibied these activities, RC@ entitledto bid preparation costs,
becausehe Navy violated the “obligation of fair dealing,’by failing to apprise all potential
bidders of its interpretation of 10 U.S.C. § 6976. Compl. Y 16.

1. The Government’s Argument.

The Government argues ththe October 24, 2008omplaintfailed to state a claim upon
which relief may be grantedThe Navywas requiredinder 10 U.S.C. 8§ 6970 rejectRCG’s
bid as norresponsive because the Navy “couldbnlegally leasehe property to a contractor
[that] intended to dispose of the embedded sand and dgrasel’t Mot. at 12.

In addition, the Navy had rlegalduty to inform RCG prior to the submission of its hid
that itsproposed use wason+espamsive “as it could not possibly tell every potential bidders
[sic] about what would and would not be acceptable.” Gov’t.Mbtl4. Underthe implied
contractof fair and honest consideration, the Navy only had the duty to fairly and honestly
consideRCGs bid. Gov't Supp. at 7In this case’the Navy correctly interpretdd0 U.S.C. §
6976], fand fulfilled its obligations pursuant tthe implied contract by fairly and honestly
reviewing RCG'’s bid and rejecting it for beimgpermissible under thetatute’ Id.

Likewise,RCG’s claim that thélavy breachedanimplied contract with RCG under the
doctrine of superior knowledge must fail, because RCG “could have discoapplicable
regulations governing the Navy’s disposal of real edtaé werepublically available. Gov'’t
Mot. at 13. In John Massman Contracting Ce. United States23 Cl. Ct. 24 (1991}he United
States Claims Couheld

The government must disclose superior knowledge which is vital to performance
of the contract, but which is unknown and reasonably is not available to the
contractor. But there is no duty to disclose where the information reasonably is
available.

Id. at 32 (internal citations omitted).

(B) shall bemaintained in its rural and agricultural nature.

(b) Lease authority-
(1) Subject to paragraph (2), to the extent that the termination or reduction
of operationsat the Naval Academy dairy farm permit, the Secretary of
the Navy may lease the real property containing the dairy farm, and any
improvements and personal property thereon, to such persons and under
such terms as the Secretary considers appropriate.adimdgeany of the
property, the Secretary may give a preference to persons who will
continue dairy operations on the property.
(2) Any lease of property at the Naval Academy dairy farm shall be
subject to a condition that the lessee maintain the rural gmcubural
nature of the leased property.

10 U.S.C. 8§ 6976 (a), (b).



In addition, the Solicitation “provided a means through which potential bidders could
submit questions to the Navy for a response.” Gov't Mot. atsé8 alsoGov't Ex. at 1622
(amendments to the Solicitatiastablishing the procedure for questions posed by potential
biddersto be answered by the Ngvy Therefore even assuminghat the Government had
superior knowledgeabout the Dairy Farm Property artie law governing its usethat
knowledgereadilywasavailable to RCG Gov't Mot. at 13.

2. Plaintiff's Response.

RCGresponds that the Navy violatéte dutyto consider all responsive proposals fairly
and honestly becausiee Navy knewRCGintended to use the Dairy Farm property for sand and
gravel mining, “but . . . waited to inforfiRCG] that its bid would not be considered until after
[RCG] submittedthe bid proposal and incurred bid preparation and proposal cdtsOpp. at
4 (citation omitted).

Moreover,the Navy “active[ly] misrepresent[ed] . . . the uses the Navy would allow on
the property.” Pl Oppat 4 Specifically, Section 3.4 of ta Solicitation, titled “Use
Restrictions,” did not mention that mining was a prohibited use of the Dairy Peaoperty.
Gov't Ex. at 56. Likewise, theAppendix to the Solicitation listd specific prohibited useshut
mining was not listedas aprohibited use. PIl. Opp. ExTherefore, tithe time the Navy issued
the Solicitation, it knew, or should have known, “that leasing the [Dairy Farm Rlydpesand
and gravel mining would be contrary to the [dW PIl. Opp.at 4 But the Navy did notinform
RCGof its interpretation of 10 U.S.C. § 69i#til after itincurred bid preparatiotosts Id.

The Navy however,refuses to even indicate whether it came upon this interpretation [of
Section 6976] before or after the submission of the biel. Supp. at 5. If the Navy interpeet
10 U.S.C. 8§ 6976 prior to the submissiorR&Gs bid, it “withheld information which was not
readily available t&RCG.” 1d. at 6. In thedlternative, if the Navy came upon this interpretation
only after the shmission of bids, it adopted an after the fact rationalization to turn RENBS
submission[.] Id. Of course, anposthoc rationalizatiorby the Navy‘would be tantamount to
an act of bad faith, clearly arbitrary and capricious towards RCG as wedamsistent with the
terms of its own [S]olicitation.”ld. at 67.

RCG furtherargues that itcould not have discovered the Navy's interpretation from
simply reading the laws and regulation®l. Opp.at 5. To the contranRCG“had no reason to
suspect sand and gravel mining was prohibited or submit a question as to this sgmajf]
because in all of its interactions with the Navy, the Navy encouraged it totsubidi” 1d. at 6.

RCG concedeshowever,that the Navydid not havea duty to inform every potential
bidder about what would be acceptable. PIl. Opp. at 6. On the other hand, tieedmsey had
“numerous communications wWitlRC QG regarding [its proposed] usehe Navy’s duty arose by
virtue of the nature and number of these communicatitzhs.

Finally, RCG argues thahe Navy “erroneously interpreted 10 U.S.C. 8§ 6976 to exclude
mining.” Pl Opp. at 7. Theolicitation only requires potential bidders to “[p]rovide
information on how the proposal séigs the legal requirement to maintain the [Dairy Farm



Property] in its rural and agricultural nattire. Gov't Ex. at 9. Therefore,RCG reasonshat

“[t]he protective purpose apparent in both 10 U.S.C. § 6976 and the bid solicitation to maintain
the rural and agricultural nature of the property shows that thedisposal language is only
intended to prevent fragmentation of the 875 acre [Dairy Farm PropeRl]Opp. at 9.RCGs
proposed use “would simply extract the minerals and then reclaiprdaperty, which would not
disturb the rural character of the dairy farm by increasing the population or coisinaad
residential buildings in the area.ld. Therefore RCG’s bid proposal was consistent with 10
U.S.C. 8§ 6976. PIl. Oppt 910.

AlthoughRCG concedes that “timber, embedded gravel, sandgtone” araecognized
as“real propertyunder4l C.F.R. § 102Z1.20, ‘feal property is alsodefined as “any interest in
land, together with the improvements, structures, and fijtlire41 C.F.R. § 1021.20 (200%.
Therefore, if the Navy’s interpretation eéction 6976 is correct, then leasing the Dairy Farm
Property for any purpose would be considered disposal of real property. Pl. Opp. at 11.
Therefore, RCGconcludesthat snce the Navy has the authority to lease Dwry Farm
Property,logically, it mustalsohave the right to “disposgof] mining rights or other types of
interests consistent with 10 U.S.C. § 697RI” at 12.

3. The Government’s Reply.

The Govenment replies thatf the Navy’s interpretation of 10 U.S.C. 8 6976 is correct,
RCG cannot recover bid preparation costsecausenone of “[tlhe precedents cited by
[RCQ ... support the extraordinary principle that an agency which correctly inteisretatute
to exclude a bid is liable for the bid preparation costs of aregponsive bid.”Gov’'t Reply at
5. In fact, none of the cases cited B G in support ar@recedetial. Id.; see alsd®l. Opp. at 3-
6 (citing D.F.K. Enter, Inc. v. United States 45 Fed. Cl. 280 (1999)City of Cape
Coral v. Water Servsof America, Inc.567 So.2d 510 (FlaDist. Ct. App. 1990);State Mech
Contractors, Incyv. Village of PleasanHill, 477 N.E.2d 509 (lllApp. Ct. 1985)). Each of thee
casesgs cited for the proposition that a government agency is liablerfoinauccessful bidder’s
bid preparation cost# theagency made a crucial mistake in connection with the &k e.g,
D.F.K,, 45 Fed. Cl. at 2883 (holdinganagencyprovided incorrect information in response to a
bidder’s question during the solicitation procesgg alscCity of Cape Corgl567 So.2d at 512
(holding acity erroneously interpreted a statute, inducandpid from plaintiff, who was not
eligible for the contract award under the statusyte MechContractors 477 N.E.2d at 5:13
(holding an unsuccessful bidd#rat submits the best responsive liithy recover preparation
costs even if a nofresponsie bidder won the awayd In this casehoweverthe Navydid not
make a mistakén rejectingRCGs bid as norresponsive, becaugbe proposed use did not
comply with 10 U.S.C. 8 6976. Gov't Reply at 9.

®> Section 6976(b)(2) provides:

Any lease of property at the Naval Academy dairy farm shall be subject to a
condition that the lessee maintain the rural and agricultural nature ¢édked

property.
10 U.S.C. § 6976(b)(2).



The Navy's interpretation of 10 U.S.C. § 69%@s correctas the statutory language
“prohibits the Navy from disposing of the real property in any way outside &fsa.le Gov't
Reply at 10. Nothingherein supportsan interpretation that the statute seeks to prevent
subdivisionof the Dairy Farm Pperty. Id. at 9. In addition, applicable federal regulations
support the Navy’s interpretation of 10 U.S.C. § 6976. at 10. Likewise, dderal property
management regulations specifically deffeenbedded sand and graVeds real property.See
41 C.F.R. 8 10271.20. RCG “does not dispute the applicability of these regulations.” Gov'’t
Supp. at 3.

4. The Court’s Resolution.

a. The Department Of The Navy Correctly Rejected Plaintiff 's
Bid As Non-Responsive.

The primaryissue isghe reasonablenesstbie Navy's interpretation of 10 U.S.C. § 6976,
thatin relevant part, provides:

[T]he real property containing the dairy farm (consisting of approximately 875
acres) may not be declared to lexcess real property to the needs of the Navy
or transferred or otherwise disposed of by the Navy or any Federal agency.

10 U.S.C. § 6976(a)(2)(A).

Title 10 of the United States Codimes not define the term “real propertySeel0
U.S.C. § 101 (providing definitions of certain terms for Title 10); 10 U.S.C. 8§ 5001 (providing
definitions of certain terms for Subtitle C of Title (ID U.S.C. 88 5007913.0)-- “Navy and
Marine Corps”). Regulations issued by the Department dil#twy, however, provide:

Real and personal property under fueisdiction of the Department of the
Navy.. . may be disposedf under the authority contained in the . Federal
Property Act[40 U.S.C. 88 101315. The Federal Property Act places the
responsibility for the disposition of exceaad surplus property located the
United Sates . . with the Administratoof General Services .. Accordingly, in
disposingof its property, the Department of tiNavy is subject to applicable
regulationsof the Administrator of Gener&8ervice§]

32 C.F.R. § 736.1 (2008

The Federal Management Regulatidrimplicated by 32 C.F.R. § 736.1 (2006), were
issued by the General Services Administration (“GSHY)“[prescribe] policies concerning

® Since 2006,He Code of Federal Regulations (“CFR”) has been updatedally On
April 30, 2007, the Navy informeRCG of its interpretation of 10 U.S.C. § 6976. Therefore, the
court must adjudicatehe Navy's interpretatiomf 10 U.S.C. § 6976, as of the July 1, 2006
revision of the CFRapplicable a April 30, 2007.

" The Federal Management Regulations can be found at 41 C.F.R. §§ 102-1 — 102-94.



property management and related administrative activities.” 41 C.F.R.-2.10220®); sece
also41 C.F.R. 8§ 10Z1.5 (20®) (“GSA's real property policies containéd. . . parts 10272
through 10282 of this chapter apply tBederal agencies . opeatingunder, or subject to, the
authorities ofthe Administrator of General ServiceShese policies cover the acquisition,
management, utilization, and disposhteal property by Federal agengigy.

Federal Management Regulations defireal property asfollows:

Standing timber and embeddgdavel, sand, or stone under the contstblany
Federal agency, whether designabgdsuch agency for dispositiamth the land
or by severance and removwedm the land, excluding timbéelled, and grael,
sand, or stone excavatby or for the Government prior to disposition.

41 C.F.R. § 102-71.20 (20p6

Therefore, the Navy correctly determined that the embedded gravel anohstheDairy
Farm Propertysite were “real prgerty,” and thatleasing the Dairy Farm Property to mine
embeddedyraveland sandvould dispos of “the real propertycontaining the dairy farm.” 10
U.S.C. § 6976(a)(2)(A).

RCG’s contention that 10 U.S.& 6976 is intended to prevetfragmentatioh of the
Dairy Farm Foperty has no support in the statutory langualggislative history applicable
regulations or the record. In additiprRCGs argument thathe RCG’s proposed usevould
maintain the land’s rural and agricultural nature is irrelevant. Section 6§uiBe® that “[a]ny
lease of property at the Naval Academy dairy farm shall be subject to a cotlol#tighe lessee
maintain the rural and agricultural nature of the leasegerty’ 10 U.S.C. § 6976(b)(2).
RCGs proposal, however, was not rejected for failing to maintain the rural and agatult
nature of the property, but becauve Navy “determined that the activities and transactions
proposed [bYRCG do not fall wihin the scope of the [S]olicitatifih because they constit(iti
the disposal of real property.” PIl. Ex. 2. For this reagmnNavy’s letter notifyindgrCGthat its
bid was norresponsivedoes not mention thequirement that th&rural and agricultural nature
of the Dairy Farm Property be maintained

For these reasondid courthasdetermined that the Navy correctly rejecR@G’sbid as
non-responsive for failing to comply with 10 U.S.C. § 6976.

2. The Department Of The Navy Did Not Breach An Implied Contract
With Plaintiff .

The October 24, 2008 Complaint allegbat even if the Navy correctly interpreted 10
U.S.C. § 6976 and properly reject®CGs bid as norresponsive neverthelessthe Navy
breached ammplied-in-fact contract by notcomplying with the “obligation of fair dealing to
apprise all potential bidders of its interpretation regarding the merits bidlieCompl. | 16.

10



In Southfork Systems, Ine¢. United States141 F.3d 1124Fed. Cir. 1998), the United
States Court of Appeals for the Federal Circuit held:

The ultimate standard for determining whether an unsuccessful bidder lisdentit
to relief on the ground that thgS]overnment breached the impligdfact
contract to cosider all bids fairly and honestly is whether {i&overnment's
conduct was arbitrary and capricious.

Id. at 1132 ¢itation omitted).

In adjudicating whether an impliad-fact contract was breached on these groutigs,
following four factorswere identifiedfor the trial court to consider:

(1) subjective bad faith on the part of th@]overnment; (2) absence of a
reasonable basis for the administrative decision; (3) the amount of discretion
afforded to the procurement officials by applicable statutes and regulkaicri4)
proven violations of pertinent statutes or regulations.

Id. (citations omitted).Importantly, “there is no requirement .that each of the factors must be
present in order to establish arbiyraand capricious actiohy the [Gpvernment. Prineville
Sawmill Co., Incv. United States859 F.2d 905, 911 (Fed. Cir. 1988).

As to the first factor, the October 24, 2008 Complaint does not altegehas the court
otherwisefound in the recordany evidence of bad faitbn the part of the Navy.See Galen
Medical Associates, Ino.. United States369 F.3d 1324, 1330 (Fed. Cir. 200Q4)W] hen a
bidder alleges bad faithn order to overcome the presumption of good faith on behalf of the
[G]overnment, the proof must be alst irrefragable . Almost irrefragable proof amounts ¢tear
and convincing evidence.()nternal quotations and citations omitted}s a matter of law,he
allegations in the October 24, 20@®mplaintthat the Navy “erroneously interpreted 10 U.S.C.
§ 6976” (Compl. 1 11) anthiled to disclose “information that it knew or should have known”
(Compl. § 16)are not sufficient to “overcome the presumption of good faith on behalf of the
[G]overnment.” Galen Med.Assocs 369 F.3d at 1330.

With respect to the second facttire court has determined that the Navy’s interpretation

of 10 U.S.C. 8§ 6976vas correctand thatthe Navy had a reasonable basistfe rejedbn of
RCG’s bid as non-responsive.
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Regading the third factorthe predecessor to our appellate court helsl that ‘the
greater the discretion granted to a contracting officer, the more difficult it avilblprove the
decision was arbitrary and capricidusBurroughs Corp.v. United States617 F.2d 590, 597
(Ct. Cl. 1980). Section 6976(b)(1) provides:

[T]he Secretary of the Nawgaylease the real property containing the dairy farm,
and any improvements and personal property thereon, to such persansiand
such termss the Secretaigonsiders appropriate.

10 U.S.C. 8 6976(b)(1) (emphasis added). Therefore, the Secretary had completerdigcreti
rgect RCG’s proposed use.

Finally, since the court has determined that the Navy’s interpretation of 10 U.63Z68
was correct, Platiff cannot prove that the Navy violated any statutes or regulations in
conrection with the Solicitation.

In the alternativeRCG argues that the Navy breached the impliefact contract by
withholding knowledgeof its interpretation of 10 U.S.C. 876 SeeCompl § 16;see alsdl.
Opp. at 46; PI. Supp. at 7The United States Court of Appeals for the Federal Circuit, however,
in AT&T Communications, Inaz. Perry, 296 F.3d 1307, 1312 (Fed. Cir. 20023s held thatat
prevail on sucla claim a gaintiff must

produce specific evidence that it (1) undertook to perform without vital
knowledge of a fact that affects performance costs or direction, (2) the
government was aware the contractor had no knowledge of and had no reason to
obtain such information, (3) angontract specification supplied misled the
contractor, or did not put it on notice to inquire, and (4)[@@vernment failed

to provide the relevant information.

Id. at 1312citation omittedl.

RCG claims the Navy withhelis interpretatiorof 10 U.S.C. 8§ 6976, that prohibited the
mining of embedded sand and gravel on the Dairy Farm Profremty RCG. The Solicitation,
however, in section 3.4 “Use Restrictions,” provides: “The use of the [Dairy Farm Property]
shall be in compliance with 10.S.C. 8 6976[.]" Gov't Ex. at 5. In addition, Appendix A to the
Solicitation provides the text of 10 U.S.C. § 6976 (Gov't Ex. at 2), and Appendix F identifies
“[a]dditional use restrictions” (Gov't Ex. at 6).

As a matter of law, “[the parties [in a government contract action] are charged with
knowledge of law and fact appropriate to the subject matter, and reasonablkesipnaiie
competence in reading and writing contracts is presimdédrner Const. Co., Incv. United
States 367 F.3d 1319, 1321 (Fed. Cir. 2004) (citation omitted). Although the Navy did not cite
the specific applicable regulations nor the Navy’s internal interpretatidheoftatute in the
Solicitation, RCG is held accountable for “knowledge of law . . . appropriate tsuthject
matter” and “reasonable professional competence in reading” the contdact.The Navy,
therefore, provided RCG with all the relevant information required to prepare aSeie44
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U.S.C. § 1507 (“Unless otherwise specifically provided by staftite] filing of [an Executive
order or a rule or regulation issued by a federal agency in the FedersieRegi .is sufficient

to give notice of the contents of the document to a person subject to or affect&d bgatalso
Federal Crop Ins. Corpyv. Merrill, 332 U.S. 380, 384 Just as everyone is charged with
knowledge of the United States Statutes at Large, Congress has provided tppte#rarece of
rules and regulations in the Federal Register gives legal notice of théemtsot) (citation
omitted). Moreover, if RCG had any question ash®applicable regulations, RCG could have
asked the Navy for clarification prior to submitting its b#eeGov’t Ex. at 16-22 (Amendments
2-4 to the Solicitation, containing questions by bidders concertiiagSolicitation and the
Navy’s responses to those questions). RCG did not do so.

Accordingly, since RCG has failed to establish the requirements of a lweaublied
contract with the Navy, the court has determined that the Mavynot breach anmplied
contractof good faith and fair dealing.

V. CONCLUSION.

For the aforementionedreasons, the Government’s December 23, 2008 Motion To
Dismiss isgranted TheClerk of the United States Court of Federal Claims is directddsiniss
the Octobel4, 2008 Complaint, pursuant to RCFC 12(b)(6), with prejudice.

IT 1S SO ORDERED.

s/ Susan G. Braden
SUSAN G. BRADEN
Judge
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