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ANDRE B. ERLICH and
TERESA |I. POZNANSKI-ERLICH,

Partial summary judgment; foreign tax
credit 26 U.S.C. £01(b)(1); ®ction
317(b)(4) of the Social Security Amend-
ments of 1977; Totalization Agreement,
42 U.S.C. § 433plain meaning of “in
accordance with the terms”; loss of tax
credit for Frech social security payments
by U.S. citizen employed by nolmerican
corporation in France.

Plaintiffs,
V.

THE UNITED STATES,
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Defendant.
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Stuart E. HorwichWashington, D.C., for Plaintiff.

Michael J. RonickherCourt of Federal Claims Section, Tax Division, Department of
Justice, with whom werdohn A. DiCiccoActing Assistant Attorney Generd&teven.lFrahm
Chief, Court of Federal Claims Section, all of Washington, D.C., for Defentiéary M. Abate
Washington, D.C., of counsel.

MEMORANDUM OPINION AND ORDER

WOLSKI, Judge.

The motions before the Court concern whether the plaintiffs, married United Stat
citizens who jointly file their tax returns, are allowed foreign tax csathider 26 U.S.C.
8 901(b)(1) for certain taxes paid to France during tax years 2004 through 2006. Both sides have
moved for partial summary judgment. For purposes of these motions, five diffategbes of
these taxes are assumed to be social security tagqsijring the Court to determine whether
Section 317(b)(4) of the Social Security Amendments of 1983341977") precludes plaintiffs
from basing foreign tax credits on those particular taXée parties stipulate that, if Section
317(b)(4) does not apply, the government will not challenge plaintiffs’ claintltbaé taxes are

! The parties have stipulated thfatr purposes of this litigatiothe French taxesaladie
(national health insurance contributionigillesse éplafonnéduncapped pension contribution),
andvieillesse TApension contribution assessed on income witlinafiche A’ that is, up to the
social security ceiling) are social security tax8geJt. Stip. of Fact 1 3- Plaintiffs, for
purposes of these motions, assume thatanéribution sociale généralis€bealth services tax)
and contribution pour le remboursement de la dette sodiabe to reduce health services debts)
are also social security taxeSeePls.” Second Mem. Supp. Mot. Partial Summ. J. at 4, 7.
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creditableagainst their U.S. income tax liability under 26 U.S.C. 8§ 901(bf#&prJt. Stip. of
Fact 4.

Section 317(b)(4) reads:

Notwithstanding any other provision of law, taxes paid by any
individual to any foreign country with respect to any period of
employment or seléemployment which is covered under the social
security system of such foreign country in accordance with the
terms of an agreement entered into pursuant to section 233 of the
Social Security Act shall not, under the income tax laws of the
United States, be deductible by, or creditable against the income
tax of, any such individual.

SSA1977 § 317(b)(4), Pub. L. No. 95-216, 91 Stat. 1509. Section 233 of the Social Security
Act, referenced in this provision, was added by Section 317(a) of SSA 1977, and authorizes
agreements with foreign countries to establish “totalization arrange€neentserning the social
security systems of our nation and those other countries. 42 U.S.C. § 433 @d§b)lity for
social security benefits in the &1, and presumably other countries, is earned when individuals
accumulate a sufficient number of time periods of work credited under the sccidiyse
system.See42 U.S.C. § 414(a)A totalizationagreementvith another countrynust allow
certainindividuals who have contributed to the social security systems of both nations to
combine the respective “periods of coverage” under each for purposes of deteentitlaghent

to benefits, which are then prorated. 42 U.S.€33(c)(1)JA), (C). By law, the agreement must
alsoprovide:

(i) that employment . . . or any service which is recognized as
equivalent to employment . . . under [the subchaptettlef 42
governing the federal socialeaurity program] or the social
security system of a foreignoentry which is a party to such
agreement, shall . . . result in a period of coverage under the
system established under this subchapter or under the system
established under the laws of such foreign coutny,not under

both and (ii) the methods and conditions for determining under
which system employment . . . or other service shall result in a
period of coverage . . ..

42 U.S.C. $A33(c)(1)(B)(emphasis added)

Since a “period of coverage” is defined as “a penbdayment of contributions or a
period of earnings based on wages for employment” under a social segstéym, 42 U.S.C.
8 433(b)(2) a totalization agreemehetween two countries has the result of ensuring that
individuals would not have to papcial security taxelsased on the sameages tdoth
countries. Accordinglyanother provision of Section 317(b) of SSA 1977 amended the tax code
to exempt wagesom the employer and employee portions of thea security payroll tax
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“[d]uring any periodn which there is in effect” a totalization agreement “to the extent that such
wages are subject under such agreement to taxes or contributions for similaepurpter the
social security system of such foreign country.” SSA 1977 § 317(sH@)als®6 U.S.C.

§§ 3101(c), 3111(c) (2000).

The foregoing is important because in 1987, an “Agreement on Social Securityrbetwee
the United States and the French Republic” (“Totalization Agreement”), and amriistrative
Arrangement” providing the procedmechanisms for application of the Totalization
Agreement, were signed by representatives of the United States and FP&c8econd Mem.
Supp. Mot. Partial Summ. J. (“PIs.” Br.”), Ex. A. The two agreements went intd ééfigcl,
1988. SeeDef.’s Opp’n to Pls.” Second Mot. Partial Summ. J. & Crivkst: Partial Summ. J.
(“Def.’s Br.”), App. D at A-20. The taxegiving rise to plaintiffsclaimedtax credits were
levied by France upon the income of plaintiff Andre B. Erlich, a citizen of botlc&eamd the
United States. After working forover tenyears in the United Statésr a U.S. subsidiary of the
Dutch Antilles company Schlumberger Ltd., Mr. Erlich was reassigned tenalrsubsidiary of
the company in late 1997, and since that time plaintiffs have lived in France whilelistr. E
was employed by either French subgigis or the parent companipef.’s Resp. to PIs.” Prop.
Findings of Fact at 3-4. Thus, Mr. Erlich and his wife Teresa |. Poznanisi, a citizen of
both the United States and Germasse id at 2, were French residents during the tax years in
guestion, and the taxes at issue fell upon the income Mr. Erlich earned while workangon-
American employer.

The fact that Mr. Erlich’s employers while he was working in France warémerican
is at the center of plaintiffearguments concerning theailablity of the foreign tax credit.
Regardless of the existence of the Totalization Agreement, Mr. Erhehianeration received
from these employensould nothavebeen subject to U.Sosial security taxes-- as these taxes
fall on wages received “th respect to employment,” 26 U.S.C. 88 3101(a), 3111(a), and
“employment” outside the U.S. is defined as service performed “for an Amexoployer.” 26
U.S.C. § 3121(b)(B) (2006).As was noted above, the enabling legislation requires that
totalization agreements provide that after their effective dates, employntiéngsult in a
period of coverage” (and, heneeayresult intaxes or contributions) under the social security

2 The social security tax provisions have subsequently been antencladfy thataworker’s
wages are exempt from the U.S. taxes even when the worker has the option not tagray fore
social security contributions and so chooses. These provisions now statagesitshall be
exempt from the taxes imposed by théxtion to the extent that such wages are subject under
such agreememxclusively to the laws apphble to the social security system of such foreign
country.” 26 U.S.C. 883101(c), 3111(c) (2006).

® For purposes of these motions for partial summary judgment, the defendant absriies
facts regarding the citizenship, employment, and tax history of Mr. Erkctree. SeeDef.’s
Resp. to PIs.’ Prop. Findings of Fact at 2-5.

* A corporation is an American employer only when it is “organized uth@glaws of the
United States or of any State.” 26 U.S.C. § 3121(h)(5).
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systems of either the U.S. or its foreign agreement partner, “but not under both.” 42 U.S.C
§433(c)(1)(B)(i). Plaintiffs maintairthat since one of the two purposes of a totalization
agreement is to avoid the situation where both signatories to the agreement seekdcatipbs
security taxes on the same income of an individhal agreemer{for tax purposesjs relevant
only to individuals facing this double taxatioBeePls.’ Br. at 10-1F. Thus, plaintiffs argue, it
is only when absent the totalization agreement an individual would be subject tssourdly
taxes payable to both countries, that it can be said thatgaike® just one country are “in
accordance with the terms of” thatalization agreement, undee@ion 37(b)(4). Pls.’ Br. at
18-19.

The Erlichs argue that “in accordance with the teoffis totalization agreementeans
“caused by, as when the agreement is the -ttieeaker” deciding which of two nations seeking
to impose social security taxesequited. SeePls.” Opp’n to Def.’s Cros$Aot. for Partial
Summ. J. & Reply to Def.’s Resp. (“Pls.” Reply”) at 4, 9, 12; Tr. (Jan. 28, 2010) (“Tr.”) at 26,
33. But they also argue that the purpose of Section 317{#&Ho address a circumstance in
which a totalization agreement assigns taxing authority to a nation whiclvisghenay not have
been imposing social security taxesthe sacalled detacheworker situation.SeePlIs.’ Br. at
11-13. Under a “detached worker” rule, as plaintiffs describe it, a worker sent fromatooe to
another to work for a relatively short period of time (up to five years under thBzation
Agreement) can be subject to the social security taxes of just the formerceuaen where
that country would not have taxed the individual in the absence of this term in a tatalizati
agreementld. at 1143, 1517.° Plaintiffs speculate, without referenteauthority or gidence,
that Congress enacteeé@ion 317(b)(4) to prevent foreign detached workers employed in the
U.S. from enjoying both an exemption from U.S. social security taxes and &dgxbased on
the social security taxes paid to anothmurdry. Id. at 12-13.1t is not clear whether plaintiffs’
theory is thaCongress intended to eliminate the tax credits only for detached workers/edchplo
in the U.S. but used language broad enough to fortuitously capture individuals who pay a foreign

®> The Court notes that the other purpose, the “totalization” of benefits, was idenyified b
Congress in the SSA 1977 the purpose of these agreements:

The President iauthorized . . . to enter into agreements
establishing totalization arrangements . . . for the purposes of
establishing entitlement to and the amount ofaxé, survivors,
disability, or derivative benefits based on a combination of an
individual’'s perials of coverage under the social security system
established by this subchapter and the social security system of
such foreign country.

42 U.S.C. § 433(a).

® The Erlichs explain that in 1983 Congress amended the definition of “employment” for
purposes o$ocial security taxes, to include service deemed “employment” or its ezntiviala
totalization agreement. Pls.’ Br. at 17 (discussing 26 U.S.C. § 3121(b)). This extemdgd ta
authority over the wages déetached workers employed by rAmerican emfoyers abroad
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sccial security tax under a “tbreaking” provision, off it is that Congress first recognized the
double-benefit problem because of the detached workers and intentionally devisedianprovis
broad enough to eliminate the tax credits for all individuals who avoid paying the U.S. tax
because of a totalization agreemeBut in any event, plaintiffs can point to nothing to support
their spec7ulation that the detached worker situation motivated Congress tSestiect
317(b)(4):

At bottom, paintiffs maintain that because “Mr. Erlich is not avoiding U.S. social
security tax in accordance with the provisions of a totalization agreemerd ladtér
jurisdictions assert social security taxing rights,” Pls.” Br. at 18, this snidxa “Mr. Erlich’s
liability for French social security taxes exists wholly independent dfteech Totalization
Agreement.”Id. at 9. Thus, plaintiffsssertthat the social security taxes were not paid to
France “in accordance with the terms of” the Totalization AgreengeePIs.’ Reply at 12.

And they argue that three revenue rulings incorrectly éabirarily) interpreted section

317(b)(4) as applyinghere a totalization agreement exists or is in effect between the United
States and the country imposing the social security taxes. Pls.’ Br. at 15-1Td8soussing

Rev. Rul. 79-291, 1979-2 C.B. 273; Rev. Rul. 80-94, 1980-1 C.B. 170; Rev. Rul. 81-39, 1981-1
C.B. 396).

Among other things, the government argues that under normal usage the phrase “in
accordancevith’ is much closein meaningo ‘in harmony with than(asplaintiffs would have

it) ‘because of. Def.’s Reply in Supp. of Cross-Mot. Def.’s Reply”) at 7. Defendant notes a
dictionary definition of accordance as “agreement, conformity,” and not dguddli (citing
Webster's New Collegiate Dictionabp (9th ed. 1986)). The government’s position is that
section 317(b)(4) “barreign tax credits where there is a totalization agreement in place.”
Def.’s Br. at 6. In addition to discussing the plain meaning of thefeSaction 317(b)(4), the
context of the statutory scheme, and the language of the Totalization Agrgeredrit420,
defendantlso discusses its view tife purpose and policy behind Section 317(b)(4) and
totalization agreementsee id at20-23 Def.’s Reply ab-6, whichthe Courtfinds unnecessary
to the resolution of these motions.

To construe a statute, a court’s “analysis begins with the language of the, 'statdt
“where the statutory language provides a clear answer, it ends there aslugiie’s Aircraft
Co. v. Jacobsarb25 U.S. 432, 438 (1999) (internal quotation and citations omitted).cikdiraig
whether sufficient clarity exists‘[tlhe plainness or ambiguity of statutory language is
determined by reference to the language itself, the specific context in tvatdanguage is
used, and the broader context of the statute as a withinson v. Shell Oil Co519 U.S.
337, 341 (1997). When statutory language is plain, a court must follow it, and should not hunt
for supposed purposes behind the statute that may rationalize contracting or ex{hempliam
meaning of the textSeeHenry E. & Nancy Horton Bartels Trusk rel.Cornell Univ. v. United

" Indeed, the fact that the tax code amendment to allow U.S. workers abroad to take ad¥antage
thedetached worker provisions of totalization agreemesets,supran.6 was not enacted as part

of SSA 1977 would suggest that Congress was not focused on detached worker issueseat the t
Section 317(b)(4) was enacted.
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States617 F.3d 1357, 1361 (Fed. Cir. 2010). Here, the Cmagteen giveno reason to

believe that in 8ction 317(b)(4) Congress used the phfasaccordance with” to mean
anythingother than the usual “in agreement with” or “in conformity wit&e American

Heritage Dictionary of the English Langua@€1976) (defining “accordance” as “[a]greement;
conformity”); Random House Dictionary of the English Langu@danabridged ed., 1973)

(same)® Under Section 317(b)(4), then, taxes are “paid by an[] individual to a[] foreign country
with respect to [& period of employment . . .lmch is covered under the social security system

of such foreign country in accordance with the termisdbtalization agreememthen this

payment is consistent with the obligation of the taxpayer under the agreement.

Plaintiffs would have the Couirterpret &ction 317(b)(4) as if it read that credits and
deductions are losinly when thesolereasoran individual did not pay U.S. social secytiéxes
was because a totalization agreement gave the foreign country the exclusivgecov¢nat
individual. This interpretation is predicated on the notion that totalization agreegwms the
treatmem of only individuals who would otherwise be covered under the lawstbiparties to
an agreementThis notion is not supported by the language of SSA 188#Avas discussed
above, a provision of the enabling legislation reegtinat totalizaton agrements assign to just
one of the signatories the power to impose social security taxes on the same work of an
individual. See42 U.S.C. 8§ 433(c)(1)(B)(i). This provision is dintited to situations in which
service is recognized as employment or its equivalent under the systeatk ajuntries, but
ratherextends to “employment or sefnployment, or any service which is recognized as
equivalent to employment or selmploymet under this subchapter the social security system
of a foreign country which iaparty to such agreementldl. (emphasis added).

Moreover, the Court notes that the provision of SSA 1977 that exempts individuals from
U.S. social security tawhen taxing rights are assigned to a foreign country under a totalization
agreement expressed this by reference to “wag@sU.S.C. 88 3101(c), 3111(c). Thss
understandable, since Congress need only exempt individuals who otherwise would dpe payin
U.S. seial security taxes, and these fall on wageg26 U.S.C. 88 3101(a), 3111(@) which
are in turn defined with reference to “employment” that is covered under our sy26ethS.C.
88§ 3101(a), 3111(a), 3121(@). Had Congress intendedlimit the loss of tax credits or
deductions under Section 317(b)(4) to individuals who would have paid U.S. social security
taxes but for a totalization agreement, it could have easily-cefem®nced 26 U.S.C. 88 3101(c)
ard 3111(c) (which were added bg&ion317(b)(2) of SSA 1977), or the terms “wages” or
“employment” as used in 26 U.S.C. § 3121. It chose none of these options, and instead used
language that does not even mention U.S. social security taxes avoided due izatigatal
agreement.The plain language employed by Congress is not at all suited for the task which
plaintiffs would assign to the provision.

Of course, whether the payment of social security taxes to a foreignycoonterned a
period of coverage in conformity (or consistent) vattotalization agreement requires scrutiny
of the language of that agreement, as w&lparticular totalization agreement may disclaim

8 See also Websterkhird New International Dictionary of the English Language Unabridged
12 (1971) (defining “accordance” as “AGREEMENT, ACCORD”).
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coverage over individuals except when individuals are being taxed for the sogrégys®sstems
of both parties to #nagreementPlaintiffs, however, concede that the work in question is
subject to only the French social security laws, under the languageTattization
Agreement.SeeTr. at 2930. Article 3(a) of the Totalization Agreement provides that
agreement “shall apply to. . persons who are or have been subject to the laws of either
Contracting State and who are nationals of either Contracting SiateA to Pls.’ Br. at 4.
Plaintiffs maintain that that Mr. Erlich fits this descriptidBeePls’ Prop. Findings of
Uncontroverted-acs 112, 4-7. Article 5(1) of the Totalization Agreement provides that, subject
to exceptions that are not relevant, “a person employed within the territory of thee of
Contracting States shall, with respect ta #raployment, be subject to the laws of only that
Contracting State . . . .” Ex. A to Pls.’ Br. af 4Thus, under the terms of the agreement, Mr.
Erlich’s employment in France is not subjecttie tJ.S. social security laws including
provisions in he tax code anfiiture amendmentsSee idat 23 (Totalization Agreement,
Article 2(1)(a) and 2(3)). Even were the tax code to be amended so that work abruad for
American corporations was subject to U.S. social security taxes, the dntaliAgreenent
would continue to insulate individuals such as Mr. Erlich from the U.S. social seawgylt is
plain that the French social security taxes paid byBvirch for his work in France we paid for
periods of coverage in accordance with the terhtbeoTotalization Agreement?.

For the foregoing reasons, defendant’s crossion for partial summary judgment is
GRANTED and plaintiffs’ motion for partial summary judgmenDENIED.

IT ISSO ORDERED.

s/ Victor J. Wolski

VICTOR J. WOLSKI
Judge

® Some provisions of the Totalization Agreement apply only when an individual is subject to
social security taxes in both countri€deeEx. A to PIs.” Br. at 5 (Article 6(4), concerning
airline personnel “who would otherwise be covered under the laws of both Contractesy)Sta
id. at 6 (Article 10, extending certain provisions to “apply to persons regardles# of the
nationality who would otherwise be covered under the laws of both Contracting States”).

% In any event, even were the Court to find the phrase “in accordaticthe/terms of” a
totalization agreement to be ambiguous, the House Committee on Ways and dgartsom

the legislation explains that this provision, originally section 308(b)(4) of theeHullis

“provides that where an agreement is in . . . effect between the United &thwsother

country, an individual may not claim an income tax deduction or credit for the payment of the
foreign social security tax.” H.R. Rep. No. 95-702, pt. 1, at 89 (1977) (the ellipsis isdrserte
indicate an apparengfe-setting error, as the first lines of the fifth and seventh paragraphs on
that page were obviously transposed).
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