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Maureen E. RudolptEnvironmental and Natural Resourceasiflon, United States
Department of Justice, Washington, D.C., with whom was Assistant Attorneyabigmacia S.
Moreng for defendant

ALLEGRA, Judge:

TheKlamath Tribe Claims Committg&lamath Claims Committeer plaintiff) seeks
damages owing to alleged takings and breaches of fiduciary duty by the Departhe
Interior (Interior). It asserts that Interior has failed to disburse fanésl to tribal members and
to safeguardreatybased waterghtsasseiated with a damDefendant has moved to dismiss
plaintiff's complaint, claiming, pursuant to RCFC 12(b)(1), that this court laclksljation, or,
alternatively, pursuant to RCFC 12(b)(6), that the complaint fails to st&eraupon which
relief canbe granted.For the reasons that follow, the COGRANTS, IN PART, this motion
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and dismisses two of plaintiff’'s counts for lack of jurisdictigks tothe remainingounts, this
court concludes, under RCFC 19, that a necessary party must be joined.

l. BACKGROUND
A brief recitation of the facts provides necessary cortext.

The United States and tkdgamath Tribes (the Tribes) entered into a Treaty in 1&&de
Treaty between the United States and the Klamath and Moadoc Tribes and Yahookloh Ba
Snake Indians, Oober14, 1864, 16 Stat. 707 (the Treaty). Under this Treaty, the Tribes ceded
their interest in approximately twelve million acres of lafithe Tribegeservedo themselves a
reservation of approximately 800,000 acres, along with “the exclusive right of farig the
streams and lakes, included in said reservation, and of gathering edible rootsarsebdsries
within its limits.” 1d. In exchange, the federal government gave the §ihsh and goods
worth approximately $300,000t alsocommittedto provide various services to the Tribes and
to hold tribal assets in trust for the benefit of the Tribes and its memniders§rom 1890 to
1920, the Bureau of Indian Affairs (BIA) surveyed the reservation for its tiosiggpoential and
constructed irrigation facilities. One such facility was a diversion danGhiequin Dam (the
Dam), which diverted portions of the Sprague River into canals that served lands on the
Williamson River and Upper Klamath Lake.

In 1954, Congrespassed thiklamath Termination Acfthe 1954 Act), Pub. L. No. 83-
587, 68 Stat. 718 (codifieds amendedt 25 U.S.C. 88 564-564x), which ended federal
supervision over the Tribes’ trust assets and tribal properties, and terntireafederal services
furnished to the TribesAs described by the Court of Claims in an earlier ease

[tlhe basic scheme of that statute . . . was to give each adult member whose name
appeared on the final tribal roll an election between withdrawing fnentribe

and having his interest in tribal property commuted to money to be paid to him,
and, on the other hand, remaining in the tribe and participating in a non-
governmental tribal management plan.

Klamath& Modoc Tribes v. United State$36 F.2d 1008, 1010-11 (Ct. Cl. 1971Bection 10
of the 1954 Act authorized the government to dispose of federally-owned property géguire

! These facts are largely drawn from plaintiff's complaint, and, for purposesof thi
motion, are assumed to be correSee Bell Atl. Corp. v. Twombl§50 U.S. 544 (2007).

2 The 1954 Act created a process in which a list of remaining and withdrawing nsember
was preparedSeel954 Act § 3 (codified at 25 U.S.C. § 564b). Upon publication of the final
roll, the Act directed that “the rights or beneficial interests in tribgp@rty of each person
whose name appears on the roll shall constitute personal prop8egl'954 Act 8§ 4 (codified
at 25 U.S.C. § 564c). The 1954 Act directed that $250 be distributed, per capita, to each
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administration of the Tribes or taansfer this property to qualifying entitie$954 Act 8§10
(codified at25 U.S.C. § 564. Other provisions in this statuteat with thefederallyowned
and operated irrigation facilities on the Klamath Reservation, which includedathe Ebr
example, sction 13(a) of the 1954ct authorized th&ecretary to transfer the “care, openatio
and maintenance” of irrigation works to water users associations or irrigattaotdi 1954Act
§ 13(a)(codified at25 U.S.C. § 564a)).

Section 13(c) of the 1954 Act “authorized to be appropriated” $89,212 for “payment to
the Klamath Tribed]” at four percent interest “per annum,” calculated from the afate
disbursement. 1954 Act § 13(cpdified at25 U.S.C. § 564c)). The 1954Act stated that
these funds were “reimbursement for tribal funds used for irrigation construgieration and
maintenance benefitting nontribal lands on the Klamath Reservatidnlt further directed the
Secretary to transfer all personal propertjumdsthat the United Statdeeld in trust, free of
encumbrance, to tribal members within four years. 1954 Adc8dified at25 U.S.C. § 5640Q).
The Secretary was directed to arrange for the disposition of the Tpiogerty within this same
time period, with all tasks to be completed at the earliest practicable time, but not later than
August 13, 1958. 1954 Act § 6(fodified at25 U.S.C. § 564®)); see also KlamatB Modoc
Tribes 436 F.2d at 1011. Once all restrictions on the Tripesery were removed, the
Secretary was to publish a proclamation in the Federal Register that thelatimtskip
between the Tribes and the United States was termina8&gl Act § 1§codified at25 U.S.C. §
564q). Finally, the 195Act expressly preserved the Trib&gater and fishing rights as granted
under the 1864 Treaty. 1954 Act § (tédified at25 U.S.C. § 564m).

Following the passage of this legislatiapproximately seventgight percent of the
Tribes’ members (1,660 & 133) chose to withdraw, and defendant utseauthority under
Section 10 of the Act to sell off much of the Tribes’ property to pay osethiéhdrawing
members.See Klamatl& Modoc Tribe 436 F.3d at 1011. THgecretary transferred the
remaining tribal property to a private trustedé&maintairedfor those members who chose to
remain with the Tribg. In 1955, about a year after the passage of the 1954 Act, Congress
appropriated funds to reimburse the Tribes for money used to conefracite and maintain
irrigation facilities benefiting noiribal lands. SeeDept. of Interior and Related Agencies
Appropriations Act of 1956, Pub. No. 84-78, ch. 147, 69 Stat. 141, 143 (June 16, 1935).

individual listed on the final roll. 1954 Act § 7 (codified at 25 U.S.C. § 56d8Klamath&
Modoc Tribes436 F.2d at 1011.

% One of the core issues in this case is whether defendant ever disbursed these funds.
Defendant submitted a 1958 report from the BIA’s Portland office that listsglgment to the
Tribe under section 13(c) as “completed.” However, plaintiff submitted a 2008 remquiestthe
Freedom of Information Act, 5 U.S.C. § 552, to the BIA for an accounting regarding the
distribution of section 13(c) funds, to which the BIA responded that “no responsive records
could be located.”



1961, the Secretary published a noticéhim Federal Registrar stating that the federal
government’s relationship with the Tribe was officially terminated. 26 Fed. Reg. ABG2 (
12, 1961).

On August 21, 1961, the Tribegoverning body passed a resolution giving the Klamath
Claims Commitee authority to pursugertainclaims against the United StateéSeeJoint
Resolution of Tribal Councils March 2008 (describing the earlier resolutMaje specifically,
the Klamath Claims Committee represents all 2,133 individuals who appeared on toethals
Tribes as of the date of their termination under the 1954 Act — both those who withdrew and
those who chose to remain. In 1961, the Tribes and several individualsv{thattawingand
remainingmembers for themselves and as representatvesmilarly-situated individuals) filed
suit against the United States in the U.S. Court of Claims alleging that the United State
effectuated a takinm implementing the Termination AcKlamath& Modoc Tribes436 F.2d
at 1012. In 1962, seventlgreewithdrawn members filed a similar suid. at 1013. The Court
of Claims consolidated the two cases in 198#.at 1010. It later dismissed some of the claims,
allowed others to proceed, and remanded the case back to the trial commissiontreior fur
proceedingsld. at 1022. The takings claims were eventually settled for $23 milSee.
Klamath& Modoc Tribes v. United StateNos. 125-61, 87-62 (Ct. Cl. Sept. 18, 1972), Order at
2-3. The settlement was effectuatedpart, by legislation passed by Congress in 7965.

Although the governmerib-government relationship between the Tribes and the United
States ceasad 1961, BIA took several years to conclude operations and transfer the Dam and
other irrigation project facilities. In 1973, Interior transferred titleheoDam to the Modoc
Point Irrigation District (MPID), a nofiederal entity charterednder Oregon law, made up of
landowners. NRID accepted the transfer in 1978eeOperation and Maintenance Charges,
Deletion of Needless Regulations, 44 Fed. Reg. 12,192 (Mar. 6, 1979). In 1979, BIA published a
notice deleting all the regulations péniag to the irrigation system in light of the 1973 transfer
of ownership to the MPIDId. Nevertheless,everal court decisions at or around this time
confirmed that the Tribes’ rights to certain natural resources tneld864 Treatgurvivedthe
passge of the Termination ActSee Kimball v. Callahart93 F.2d 564 (®Cir. 1974)cert.
denied 419 U.S. 1019 (1974reaty-reserved hunting and fishing rights on formesarvation
lands survived termination)jnited States v. Adai723 F.2d 1394 {9Cir. 1983) cert. denied
476 U.S. 1252 (1983pame as to implied reserved water rights).

In 1986, Congress passed Klamath Indian Tribe Restoration Act (the Restoration
Act), Pub. L. No. 99-398, 100 Stat. 849 (Aug. 27, 1986) (codified at 25 U.S.C. § 566),

* The Klamath Judgment Distribution Act of 1965, Pub. L. No. 89-224, 79 Stat. 897
(codified, as amended, at 25 U.S.C. 88 565-565¢), addressed various claims that thedribes ha
pursued against the United States. The law authorized funds to be used in settlingithese c
Id. As part of this Act, the BIA could retain funds for the benefit of the Tribes “or any of
constituent parts or groups” for the purpose of “paying unusual and accustomed expenses
prosecuting claims against the United States.” 25 U.S.C. § 565.



reestablishingederal recognition of the Tribe&Vhile the Restoration Act restored the Tribes
federal services, as well #g& governmente-government relationship between the Tribe and the
United States, it did not alter existing property rigltee25 U.S.C. § 566(d). According to
certain tribal documents, the United States’ recognition of the Tribes did ngjfectien
responsibilitieof the Klamath Claims CommitteeSeeKlamath Tribe Executive Resolutipn

July 1993.

Throughout the post-termination and subsequent restoration period, the Klamath Claims
Committeebelieved that it had broad authority to represent titeeTand its members in tribal
litigation. Several resolutions of the Committesflect this Among these is a 1983 resolution
thatstateghat the TribesAugust 21, 1961, grant of authority designatedKlemath Claims
Committee as “the posérminaton representative body of the Tribe” with respect to the
“supervision and management of tribal claims against the United States fali@de
Klamath Claims Committee Resolution, January 1988;alsd<lamath Claims Committee
Resolutions, June 1998lamath Claims Committee Resolution, May 1996.1993, the Tribes
authorized plaintiff to work with BIA to disburse judgments from cases in which iflaaating
on behalf of the 1954 membership, was succesSleeKlamath Tribe Executive Resolutip
July 1993. More recently, he governindody of the Tibes reaffirmed th&lamath Claims
Committee’s role in tribal ligation when it authorized the Committaeseofunds to “pursue
claims, including but not limited to claims now being prosecuted against PacifiCaepJoint
Resolution of Tribal Council, March 2008This resolution, however, did not give the Claims
Committee exclusive authority to pursue the Paaifiditigation as it envisioned that thigibes
would also participate in that litigationd. The same resolution indicated that, to the extent that
the Claims Committee pursued “other claims” outside of the Paigficase, it must act “within
[its] authority as established by the General Counddl®

In the late 1980dnterior determined thahe Dam and its fish ladder were adversely
affecing several fish species listed as “endangered” under the Endangered SpeoiebAX&,
87 Stat. 884, 16 U.S.C. § 158flseq.In 2001, Congress authorized a study to assess
altematives for improving fish passage at the Da&®eeFarm Security and Rural Investmeiut
of 2002, Pub. L. No. 107-171, § 10905 116 Stat. 134, 537. After consulting with the MPID and
the Tribes]nterior determined that remimg the Damwas the best cose of action. In 2006,

® In their suit against Pacificorp, the Tribes sought damages for the disruptidmofisa
fish runs resulting from the construction and operation of governawghorized hydroelectric
dams on the Klamath Rive6ee Klamath Tribes of Or. v. Pacifico005 WL 1661821 (D. Or.
July 13, 2005)aff'd, 268 Fed. Appx. 575 {oCir.), cert. denied129 S. Ct. 109 (2008).

® The United States and the Tribes jointly filed water rights claims as paregb®s
adjudication of the Klamath River Basin. This adjudication will conclusively quaptiisuant
to the McCarran Amendment, the water rights recognizédiair and held in trust by the
United States for the Tribes. 43 U.S.C. § @86ited States v. Oregod4 F.3d 758 (9th Cir.
1994),cert. denied sub nom., Klamath Tribes v. Oredd6 U.S. 943 (1995).



BIA negotiated a cooperative agreement with MPID under which Interiordwgay for removal
of the Dam and construction of an alternative electric pump plant for irrigatiotD MP
landowners voted in favor of Dam removal, and sigmedoperative agreement with the BIA.
Removal was completed in August 2008.

Plaintiff filed its initial complaint with the court on February 6, 2009, and an amended
complaint on March 17, 2009The latter alleges four causes of actifppha taking of Indian trust
assets based on the government’s failure to reimburse the Tribes as adithysizetion13 of
the Termination Act(ii) a breach of fiduciary duty based on the failure to asdbthe sectio3
authorized funds;ji() a taking based on the removal of the Chiloquin Dam and its associated
water storagé;and {v) a breach of fiduciary duty based on the removal of the Dam and its
associated water storagBlaintiff asserts that this court possesgarisdiction over these claims
under the Indian Tucker Act, 28 U.S.C. 8 1505. On May 7, 2009, defendant filed a motion to
dismiss under RCFC 12(b)(1) and (6). On June 21, 2009, plaintiff filed its response to
defendant’s motion to dismiss and a cross-motion for summary judgment. Baefirgal
argument on these motions have now been completed.

Il. DISCUSSION

Deciding a motion to dismiss “starts with the complaint, which must beplegltied in
that it must state the necessary elements of the plaintiff's claim, indepehdeg defense that
may be interposed.Holley v. United Stated.24 F.3d 1462, 1465 (Fed. Cir. 19958¢ also Bell
Atl. Corp, 550 U.S. at 555. The plaintiff must establish that the court has subject matter
jurisdiction over its claimsReynolds v. Arm§& Air Force Exch. Serv.846 F.2d 746, 748 (Fed.
Cir. 1988);Hansen v. United State85 Fed. Cl. 76, 94 (2005). The court may look beyond the
pleadings and “inquire into jurisdictional facts” to determine whether jurisdietasts.

Rocovich v. United State833 F.2d 991, 993 (Fed. Cir. 1991). RCFC 12(d) provides that if
“matters outside the pleadings are presented to and not excluded by the court,ahemuastibe
treated as one for summary judgment.” But, this provision “does not apply to a motion under
Rule 12(b)(1) to dismiss for lack of jurisdiction over the subject matter,” under whiototime
undoubtedly may “address matters outside the pleadifigsed IslaneMLC, Inc. v. United

States 67 Fed. Cl. 27, 32 (2005) (citifigpxgon Corp. v. BNFL, Inc312 F.3d 1379, 1383 (Fed.
Cir. 2002));see also Petrtdunt, L.L.C. vUnited States90 Fed. Cl. 51, 58 (2009).

To survive a motion to dismiss for failure to state a claim under RCFC 12(b)(6), the
complaint, in additionmust have sufficient “facial plausibility” to “allow [ ] the court to draw
the reasonable inference that the defendant is lialdlsticroft v. Igbgl129 S. Ct. 1937, 1949

’ Plaintiff's briefs also assert that it is entitled to damages associated with thé loss o
fishing rights; those rights, however, are not referenced in the amended compaipiirgoses
of this motion, tle court will assumegrguendo that these fishing rights were impacted by the
loss of the water storage associated with the Dam. Should this case proceedetitshe m
however, this matter will need to be clarified.



(2009);see also Colida v. Nokia, In&47 Fed. Appx. 568, 569-70 (Fed. Cir. 2009). The
plaintiff's factual allegations must “raise a right to relief above the speculative level’@sxl cr
“the line from conceivable to plausibleBell Atl. Corp, 550 U.S. at 555ee also Dobyns v.
United States91 Fed. CI. 412, 422-28 (2010) (examining this pleading standdedertheless,
the Federal Circuit has recently reiterated that “[i]n ruling on a 12(b){ipon to dismiss, the
court must accept as true the complainhdisputed factual allegations and should construe
them in a light most favorable to the plaintifiCambridge v. United StateS58 F.3d 1331,
1335 (Fed. Cir. 2009kee also Bank of Guam v. United Stat&8 F.3d 1318, 1326 (Fedir.
2009),cert. denied2010 WL 1024020 (June 21, 201Bgtro-Hunt, L.L.C. v. United Stas 90
Fed.Cl. 51, 68 (2009).

A. Statute of Limitations

The Tucker Acgives this court jurisdiction to award damages upon proof of “any claim
against the United States founded either upon the Constitution, or any Act of Ggrigses
U.S.C. § 1491(a). A companion statute, the Indian Tucker Act, confers a like wailrediéor
tribal claims that “otherwise would be cognizable in the Court of Federal Clainesdfaimant
were not an Indian tribe.” 28 U.S.C. 8§ 1568¢United States v. White Mountain Apache Tribe
537 U.S. 465, 472-73 (20Q3)nited States v. Navajo Natiph37 U.S. 488, 506 (2003Y.his
court has jurisdiction over this case under a combination of these proviSiea¥lamath and
Modoc Tribes436 F.2d at 1013.

A claimant must bring a claim under either of thpsavisions‘within six years after
such claim first accrues.28 U.S.C. 8 2501see also Samish Indian Nation v. United Stat49
F.3d 1355, 1369 (Feir. 2005). This is a jurisdictionalimit that cannot be waivedlohn R.
Sand & Gravel Co. v. United Statéb2 U.S. 130, 136 (2008)t is well-established that a claim
accrues under section 2501 “when ‘all events have occurred to fix the Govemaileged
liability, entitling the chimant to demand payment and sue her@it&rmoney.” Martinez v.
United States333 F.3d 1295, 1303 (Fedir. 2003) (en banckert. denied540 U.S. 1177
(2004) (quotingNager Elec. Co. v. United Staje&368 F.2d 847, 851 (Ct. Cl. 19663ge also
Samish 419 F.3d at 1369. Because, as noted, this requirement is jurisdictional, plaintiff bears
the burden of demonstrating that its claims were tim8lge Alder Terrace, Inc. v. United States
161 F.3d 1372, 1377 (Fe@ir. 1998);Entines v. United State39 Fed. Cl. 673, 678 (1997%gtrt.
denied 526 U.S. 1117 (19993¢e also John R. Sand & Gravel Co. v. United Stdtes F.3d
1345, 1362 (FedCir. 2006) (Newman, J., dissentindeynolds846 F.2dat 7488

8 See also Kingman Reef Atoll Invs., L.L.C. v. United StatdsF.3d 1189, 1197 (9th
Cir. 2008) (“Although ordinarily the defendant bears the burden of proving an affirnstdivee
of limitations defense, here the statute of limitations is jurisdictional, and, ‘[velliglect matter
jurisdiction is challenged under Federal Rule of Procedure 12(b)(1), the plaisttfidnburden
of proving jurisdiction in order to survive the motion.” (quotifigsco Corp. v. Cotys.for a
Better Env’'t 236 F.3d 495, 499 (9th Cir. 2001))).



Two of plaintiff's claims fall welloutside the sixyear window established by section
2501. The firstof these involvess claim todisbursements required by section 13 of the 1954
Act — specifically, the $89,212, plus intergggintiff asserts it is stilbwedasreimbursenent for
thecosts incurredby the Tribesn past construction, operation and maintenance of the Klamath
Irrigation Project. Disbursement of these funds was originally to be completed not later than
August 13, 1958 Seel954 Act, 8§ 6(b), 68 Stat. 719 (1954), 25 U.S.C. § 564e€e)also
Klamath& Modoc Tribes436 F.2d at 1011Congress later extenddug deadline firstin
1957, to August 13, 1960, 71 Stat. 347 (1957), and then in 1958, to August 13, 1961, 72 Stat.
816 (1958).Any claims with respect to the disbursements thus accruedfagyobt 13, 1961,
requiring that any lawsuit with respehereo be brought within six years of that daténdeed,
as discussed abovieappears that several sualts were brought in th€ourt of Claimsn 1961
and 1962. This suit, howeveavas notfiled until 2009, long after the statute of limitations on
any disbursement claim had run.

Paintiff’'s claims relaing to thetransferof the Chiloquin Danfare no better In these
claims plaintiff seeks the replacement cost of the Dam, plus inteBasgt.Interior transferred
theDam to the MPID in 1973 — more than twessiy-years before th lawsuit was filed?
Accordingly, any such claigalso fall welloutside the sixrear statute dimitations established
by 28 U.S.C. § 2501, and must be dismissed for lack of jurisdiction.

B. RCFC 19-Joinder of the Tribes

The remainder of plaintiff's claim®lateto the removal of the Dam in August of 2008.
More specifically, plaintiff ass&s that the removal of the Dam effectubaetaking of the Tribés
associated watand fishingrightsand constituted a breachtbkfiduciary duties established by
the 1864 Treaty and the 1954 Act. It would appear that this court has jurisdictidheseer
claims under 28 U.S.C. 88 1491 and 1505, and that they are timely under 28 U.S.C. § 2501.
Defendantnonethelesshallenges thessunts,asserting thatheyfail to statea claimunder
RCFC 12(b)(6).Defendant’dilings, howeverpeganother, mor@reliminary issue- whether,
under RCFC 19arties necessary to the resolution of this caisstyet be joinedherein

“Compulsory joinder is an exception to the general practice of gjaijnglaintiff the
right to decide who shall be the parties to a lawsuit.” 7 Charles Alan WrightyyrAR. Miller &
Mary Kay Kane, Federd&radice & Proedure § 1602 (2001 hereinafter “Fedral Pradice &

° Plaintiff asserts that there was no deadline for this disbursement. But, the Court of
Claims concluded otherwise Klamath and Modoc TribesThere, the court stated that “the
distribution of the proceeds” was “to be completed at the earliest practicableuina later
than August 13, 1958.” 426 F.2d at 1011. The opiniddamath and Modoc Tribethen
catalogued the legislative extensions of this deadline and the reasons tHedrefbf011-13.

19 On brief, plaintiff claims that the actual transfertted Dam did not occur until 2007.
But, it has provided no support for this assertion.



Proeceduré). Like its counterpart in the Federal Rules of Civil Procedure, RCF&(19
entitled “Joinder of Persons Needed for Just Adjudicatimstiucts—

A person who is subject to service of process and whose joinder will not deprive
the court of subjeatatter jurisdiction must be joined as a party if:

(A) in that persors absence, the court cannot accord complete relief
among existing parties; or

(B) that person claims an interest relating to the subpéthe action
and is so situated that disposing of the adtidhe person's absence
may:

() as apractical matter impair or impede the person
ability to protect thenterest; or

(ii) leave an existing party subject to a substantial risk
of incurringdouble, multiple, or otherwise inconsistent
obligations because dfd interest.

Cf. Fed. R. Civ. P. 1@a); seePhilippinesv. Pimente] 553 U.S. 851, 862 (2008) (noting that

Rule 19a) “states the principles that determine whether persons or entities must benaned i
suit”); 7 Federal Practic& Procedure § 1604. Where joinder is not feasible, the cowrst’
determine whether, in equity and good conscience, the action should proceed . . ..” The latter
inquiry turns on a set of nonexclusive considerations mapped in RCFC-19(b).

X In this regard, RCFC 19(b) states —

The factors for the court to consider include:

(1) the extent to which a judgment rendered in the person's absence might
prejudice that person or the existing parties;

(2) the extent to which any prejudice could be lessened or avoided by:
(A) protective provisions in the judgment;
(B) shaping the relief; or
(C) other measures;
(3) whether a judgment rendered in geFson's absence would be adequate; and

(4) whether the plaintiff would have an adequate remedy if the action were
dismissed for nonjoinder.



The structure of this rulexhibitsan analyticasequence in which the court must initially
determine whether a person meets one of the criteria listed in RCFC 1,9{dh@dt)is sq but
joinder is not feasiblehe courtmustdetermine whetheunder RCFC 19(b), the case should
proceed or be dismissedhe D.C. Circuit has distilled this analysis into thsequential
guestions: “Should the absentee be joined? If the absentee should be joined, can the absentee be
joined? If the absentee cannot be joined should the lawsuit proceed without heelesa@th
W. Md. Ry. Co. v. Harbor Ins. C®10 F.2d 960, 961 (D.C. Cir. 1998ge also Glancy v.
Taubman Ctrs., Inc373 F.3d 656, 666 {6Cir. 2004)*? Through this process, thele
“protec{s] the interests of absent persons as well as those abeéahe the court from multiple
litigation or inconsistent judicial determinations.” 7 Federal PraétiPeocedure at § 16Q02ee
also Shields v. Barroyb8 U.S. (17 How.) 130, 139 (185@)escribing similaprotections); John
W. Reed, “Compulsory Joinder of Parties in Civil Actions,” 55 Mich. L. Rev. 327, 330 (1957).

The first joinder standard prescribed in RCFC 19(a)(1) protecsing parties by
requiring the presence of all persons who have an interest in the litigatitrgt any relief
awardedwill effectively and completed resolve the dispugeeFed. R. Civ. P. 19 advisory
committee’s notes (1968%en. Refractories Co. v. First State Ins. G&0 F.3d 306, 315 (3d
Cir. 2007). This standard promotes judicial economy by “avoiding repeated lawsuits on the
same essential subject matteFéd. R. Civ. P. 1@dvisory committee’s not€4966) see also
Gen. Refractories Cp500 F.3d at 315 Federal Prdice & Procdure§ 1604 A pertinent
example of how tis first alternative basis for comfsory joinder functions iKeweenaw Bay
Indian Community v. Michigaril F.3d 1341, 1346-48" Cir. 1993), which involved a dispute
over fishing rights originating in a treatyrhere, the court affirmed a lower court ruling which
held that where one band of a tribe brought suit again the state and individual merhbers of
other bands, the absent bands had to be joined so that any relief granted would not bé&dpartial.

See also Philippine$53 U.S. at 863 (indicating that this determination is “case specific”);
Provident Tradesmens Bank & Trust Co. v. Patter880 U.S. 102, 118-19 (1968) (discussing
the interests relevant to joinder).

12 Although this terminology is no longer found in the rules, individuals whose joinder is
obliged under RCFC 19(a) would have previously bedadténecessary parties,” while those
whose absence would compel dismissal of the action under RCFC 19(b) would have bden call
“indispensable parties.” The latter terminology was abandoned becahad #rf unforgiving
connotation that did not fit edgiwith a system that permits actions to proceed even when some
persons who otherwise should be parties to the action cannot be joiteligpines 553 U.S. at
863. Though the language has changed, Rule 19(b) still creates the “verbal &hoimaly
“[rJequired persons [who] may turn out not to be required for the action to proceed &fter all
Philippines 553 U.S. at 863 (quotirgrovident Bank390 U.S. at 117 n.12).
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at 1347. In this regard, the court noted that “the two absent bands are segrtattiie very
treaty at issue in the action,” adding that “[t]he likelihood that they would sgakrkcourse in
the event that the judgment deprived them of fishing rights to which they believeg¢hey a
entitled can hardly be characterized as speeeldtild.; see also Makah Indian Tribe v. Verity
910 F.2d 555, 558-59 {9Cir. 1990) (absepetribes that had treaty right in Columbia River
salmon were necessary parties to action seeking higher oceai quot

The second joinder standard prescribed in RCFC 19(a)(2) focuses more on tetsintere
of those not before the courlt involves situations in whichnabsentee claims an interest in the
subject matter of the actipand disposing of the case in that person’s absence may prejudice
either the parties before the court or the absergee. United Keetoowah Band of Cherokee
Indians of Okla. v. United State$80 F.3d 1318, 1324 (Fed. Cir. 2007). While the “interest”
referenced under this requirement maytindirect or contingent,it. at 1325this clause
“does not require the absent party to actually possess an interest,” but meregsréngiithe
absentee claim such an intereBavis v. United Stated492 F.3d 951, 958 (10Cir. 1999);see
also Shermoen v. United State82 F.2d 1312, 1318'(cCir. 1992) cert. denied509 U.S. 902
(1993) (holding that the rule covers such claimed interests unless “patently frijoldinss
clause “recognizes the importance of protecting the person whose joinder istinrgagainst
the practical prejudice to him which may arise through a disposition of the act i
absence.” Fed. FCiv. P. 19advisory committee’s notl 966) see also Evergreen Park
Nursing & Convalescent Home, Inc. v. Am. Equitable AssurancelCoF.2d 1113, 11157
Cir. 1969) 7 Fecbral Practice & Procedu1604. It also recognizes “the need for considering
whether a party may be left, after the adjudication, in a position where a persomewican
subject him to a double or otherwise inconsistent liability.” Fed. R. Civ. P. 19 advisory
committee’s not€1966) Willingham v. Star Cutter Cp555 F.2d 1340, 1346‘?63ir. 1977). A
pertinent example of this second standard at wotkaigs, 192 F.3cat 98-60. Therethe
Seminole Nation of Oklahoma claimed an interest in the subject matter obaosightby two
bands of the Nation challenging their exclusion from a fund created by a judgmeéeted by
the Indian Claims Commissiond. at 958-60.0n the basisof this claimed interesthe court
held that the Nation’s presence was required under Rule 19(&j(2t 961*

In the court’s viewnow isthetime, i.e., before ay merits claimsare resolvegto
determine whether the Tribes should be joined in this action under RCFOMBIle, strictly

13 See also Am. Greyhound Racing, Inc. v. HB0B F.3d 1015, 1024 (<Cir. 2002)
(Indian tribes with existing compacts with state for operating gaming casaddsaterest in
action brought to enjoin Governor of Arizona from entering into new gaming compécts tha
would expand the scope of Indian gamirgfiermoen982 F.2d at 1318 (Hoope Valley and
Yurok Tribes had interest in outcome of action by individual Indians challenging the
constitutionality of Hoopa‘urok Settlement Act).

4 The rules do not address whether concerns arising under RCFC 19 should be resolved
prior to deciding a motion to dismiss under RCFC 12(b)(6). To be sure, RCFC 12(b)(7)
indicates that defendant may file a motion to dismiss based upon the “failure tpgriy a
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speaking, defendant has not moved for such joinder, itrhds,briefs repeatedly challenged
plaintiff's ability to bring this suit without the participation of the Tribes, assgthat plaintiff
lacks*standing” to proceed independentfy.

Therecord in fact, suggests #it there is anverlapbetween the membership and
interests of the Tribes and the Klamath Claims Commipieticularly after the passage of the
Restoration Act in 1986, which restored hées’ status Several caseBold that the Tribes
currently possedsshing andwater rights that derive from the 1868 TreaBee Kimball493
F.2d at 569 (fishing rightspdair, 723 F.2d at 1410-1411 (water right¥yhile the exact
contours of those rights remain to be determeledwhereit is essentially those same riglaiisd
associated fiduciary obligations — deriviingm the saméd868Treaty—that plaintiffseeks to
vindicate in this caseCf. Keweenaw Bay Indian Gyn 11 F.3d at 1347 (invoking Rule 19(a)
based on multiple parties claiming rights under the same trdatiged, research reveals several
other cases in which the Tribes and plaintiff were both involved because thmegdiimilar
interests.Seee.g, Klamath Tribes of Oregon v. PacifiCqrp005 WL 1661821 (D. Or. July 13,
2005). Finally, when, at the court’s request, plaintiff contacted the Tribes to obtammaiitn
that it had the authority to pursue this litigation, the Chairman of the Tiebiegly declined to
provide that confirmation. Inlatterdated June 17, 2010, the Chairneaplainedthat the
“Claims Committee was established during the Termination era before thatiestof federal
recognition of the Tribes by the United Statedde further stated that “[t]he Tribal Council
simply is not, and | am not in a position to lend support to litigation over which the Klamat
Tribes have no control, particularly where the litigation may potentialgctifribal rights of the
entire GenerdaCouncil membership.”

under Rule 19.” But, nothing in this provision suggests that a motion under RCFC 12(b)(6) must
be considered before one under RCFC 12(b)(7). Nor is any such ordering implieéf@y RC
12(h)(2), which indicates that a “[f]ailure to state claim upon which relief cgndreed [or] to

join a person required by Rule 19(b)” may be filed in a pleading under RCFC 7(a), a maption f
judgment on the pleadings under RCFC 12(c) or at trial. Logic suggests that thesoaised
under RCFC 19(a) that the court might not be able to accord complete relief among existing
parties or that the absentee’s ability to protect its interests may be impaired cedrbyea

ruling — ought to be resolved before the court resolves any issues on the Begitseweenaw
Bay Indian Comty.11 F.3d at 1348ankerssley v. Albrighb14 F.2d 956, 965-66 (Tir.

1975) (“[The interests served by Rule 19] must be weighed and the necessitypmmiadislity

of absent persons determined prior to any consideration of the merits of a dde&ably, it is
well-established that questions involving jurisdictiortluding the statute of limitations
guestions addressed above, should be resolved before the court considers the application of
RCFC 19. See Rosales v. United Stat@8 Fed. Cl. 565, 584 n.21 (2009).

15 Even if defendant had not raised this issue, the court could consider the absence of a

required persosua sponte See Philippingss53 U.S. at 86aylinnesota v. Northern Secs. Co.
184 U.S. 199, 235 (1903ee also Provident Tradesmens B&880 U.S. at 111.
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Based on these facts, which are essentially uncontéiséedourt finds that, in the
absence of the Tribes,cannot afford complete relief as between plaintiff and the United States.
In addition, the court finds that tAeibes have claimed an interest in the remaining subject
matter of this lawsuit and that disposing of this case in the Trds®nce may, as a practical
matter, impede the Tribeability to protect that interest or leave the United States subject to
inconsistent obligations. Accordingly, the coemhcludes that the Klamath Tribes are a party
that should be joined to this action under RCFC 19%a&eWashington v. Daleyl 73 F.3d 1158
(9™ Cir. 1999) (joinder of absent tribes required where State Seetktary of Commerce
challenging fishing regulations that impacted fishing treaty rigkisjeenaw Bay Indian Gn,
11 F.3d at 1347same but with respect to disputed fishing rightslakah Indian Tribe910 F.2d
at 559(same but with respect to fedarregulations allocating salmon qugtasee alsdNicholas
V. Merkley, “Compulsory Party Joinder and Tribal Sovereign Immunity: A Propo$4bdify
Federal Courts’ Application of Rule 19 to Cases Involving Absent Tribes assbhgé
Parties,” 56 OklaL. Rev. 931, 944 (2003) (hereinafter “Compulsory Party Joinder and Tribal
Sovereign Immunity”)°

RCFC 19(a)(2) provides that “[i]f a person has not been joined as required, the cdurt mus
order that the person be made a party,” adding that “[a] person who refuses tcajpiaiasff
may be made either a defendant or, in a proper case, an involuntary plaintifidud/aaises,
however, have held that the comparable provision in the Federal Rules of Civil Pro€edire (
R. Civ. P.19(a)(2)) isnot triggered where, owing to sovereign immunity considerations, the
entity required to be joined cannot be compelled to dolg@tsituationarises wheran Indian
tribeis the absent partySee7 FederaPracice & Procedure § 1617cfting casesnvolving the
United States and noting that “the sovereign immunity guaranteed Indianhaidesoduced
parallel partyjoinder issues in other litigation in which a tribe’s rights are implicatéd.While
mostcasef this ilk involve situations in which sovereign immunity prevents the addition of a

' In some cases, courts have held thaeabtribes are not “necessary” parties under
Rule 19 because the federal government may adequately represent the tebest’. iThese
cases, however, hold this is true “only so long as ‘no conflict exists between thd Btates
and the nonparty beficiaries.” Citizens Potowatomi Nation v. Norta248 F.3d 993, 999 (o
Cir. 2001) (quotinddavis 192 F.3d at 958). Here, it does not appear that the United States can
adequately represent the interests of the absent Tribes, at least insofantidfsgdams that
defendant’s actions impaired the Tribes’ water rights.

17" As noted by the D.C. Circuit, “[t]he doctrine of tribal immunity, which recogrtizes
sovereignty of Indian tribes and seeks to preserve their autonomy, protestértnbeuits in
federal and state courtsWichita & Affiliated Tribes of Okla. v. Hodel88 F.2d 765, 771 (D.C.
Cir. 1986);see also Santa Clara Pueblo v. Martind26 U.S. 49, 58 (1978)nited States v.
U.S. Fid. & Guar. Cq.309 U.S. 506, 512-13 (1940); “Compulsory Party Joinder and Tribal
Sovereign Immunity,” 56 Okla. L. Rev. at 940-42.
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party as a defendant, oteérave recognized thatsovereign cannot be haled into court against
its will, even as a plaintift®

Courts confronted with this problelnave employed a twstep process: First, they
extendan invitation to the absent party to intervene under RuldfZfat invitation is acepted,
the provisions of Rule 19(a) are satisfied and the casmed to the merits.Sege.q,
Narragansett Tribe of Indians v. S. R.I. Land De@wrp., 418 F. Supp. 798, 810-11 (D.R.I.
1976)° If it is declined, the court moves to the second stepeha a determination as to
whether the absent sovereign is “indispensabliedn absent sovereign proves “indispensable,”
the case ishen dismissed under Rule 19(l9ee Davis343 F.3d at 1289; “Compulsory Party
Joinder and Tribal Sovereign Immunity,” 56 Okla. L. Rev. at 963-64. In the court’siview,
makesgoodsense t@mploy this process here, mindful of the sovereignty of the Tribes involved.

II. CONCLUSION

Based on the foregoing, the court hereiANTS, IN PART, defendaris motion to
dismiss under RCFC 12(b)(1), dismissing, for lack of jurisdiction, plaintiff' srddb the extent
theyseek compensation for the non-disbursement of funds relating to the 1954 Act and the
transfer of the Danmn 1973. As to the remainder of plaffi§ claims,the court hereby extends
an invitation to the Tribes to seek intervene in this lawsuit; any motion to intervdhieestiled

18 See Clinton v. Babbjti80 F.3d 1081, 1090(<Cir. 1998) (“because the Hopi Tribe
enjoys sovereign immunity . . . it cannot be joined as a party without its consegtpli v.
Babbitt 101 F.3d 1304, 1310'qCir. 1996):Wichita & Affiliated Tribes of Okla.788 F.2d at
771 (“tribal immunity quickly surfaces as a crucial issue in such a sud gitie tribe is
indispensable party, and cannot be joined due to its miythe claim may not proceed”); 7
Federal Practice & Procedure § 1634&e alsdCompulsory Party Joinder and Tribal Sovereign
Immunity,” 56 Okla. L. Rev. at 948 (“Courts labeling absent tribes as necessieyg pave
recognized that tribal sovereignmunity prevents them from joining the tribes as parties to the
lawsuit.”). It, of course, makes no sense to issue an order under RCFC 19(a)(2) that is
unenforceable Garpeg, Ltd. v. United Statgs83 F. Supp. 789, 799 (S.D.N.Y. 1988&d.
Practice &Procedure § 2945 (courts will avoid “futile gesture” of issuing unenforceable).order

19 Under RCFC 24(a), an absentee has a right to intervene when a statute cenfers th
right or when it “claims an interest relating to the property or transaction tinat ssibject of the
action, and is so situated that disposing of the action may as a practical matieoirmppede
the movant ability to protect its interest, unless existing parties adequately represent th
interest. As the Federal Circuit has sérved, this standard is essentially identical to that in
RCFC 19(a)(1)(B)(i).See United Keetoowah BamtB0 F.3d at 1324-25gee also Klamath Irr.

Dist. v. United State$4 Fed. CI. 328, 329-30 (2005) (“By way of further analogy to the Federal
Rules, the findings required by RCFC 24(a)(2) are identical to those requiredA&y B(a)(2),
dealing with joinder of person needed for just adjudications, revealing an obviouggsymm
between these two gatekeeper provisions.”).
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on or before April 11, 2014 Should the Tribes decline to participate in this lawsuit, the court
will determine wiether thg are “indispensable” parties under RCFC 19(bhe Clerk is hereby
ordered to effectuate service of this order on an appropriate official KfahethTribes.

IT 1S SO ORDERED.

s/ Francis M. Allegra
Francis M.Allegra
Judge

Y In lieu of such a motion, the Tribes may make such other fiéirg & memorandum
setting forth their position on the joinder issue) as they deem appropriate.
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