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In the United States Court of Federal Claims
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Michael F. Curtin and Vivien G. Johnson, *
Personal Representatives of the

ESTATE OF ELEANOR CLOSE BARZIN,
Deceased

Plaintiffs,
No. 09-109T
V.
(Filed: December 12011)
THE UNITED STATES

Defendant,
Taxes, jurisdiction over tax
refundclaim, 26 U.S.C. §
7422(e), Court loses
jurisdiction over claim
asserted in Tax Court

-AND-
THE UNITED STATES,
Third-Party Plaintiff,
V.

ANTAL POST DE BEKESSY,
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Third-Party Defendant.

*
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Stuart J. BassinBaker & Hostetler LLP, Washington, DC, for plaintiffs.

Jacob E. ChristensetJnited States Department of Justice, Tax Division, Court of Federal

Claims Sectionywashington, DCwith whom wereJohn A. DiCiccoPrincipal Deputy Attorney
General Steven |. FrahinChief, Court of Federal Claims Sectidary M. Abate Acting Chief,
Court of Federal Claims Section, aBdRobson Stewarfssistant Chief, for defendant.

OPINION
MARGOLIS, Senior Judge

This matter comes before the Court on defendant’s MotionsimiBs filed September 8,
2011. TheCourt finds that under 26 U.S.C. 8§ 7422{€lpst subjectmatter jurisdiction over
plaintiffs’ refund claim wherplaintiffs andthird-party defendarfiled suit in the United States
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Tax Court challenginthe Intenal Revenue Service’s (the “IRSiptice of deficiency. Bcause
the Court already dismissed plaintiffs’ replacement check cléimpnly other claim in the
amended complainit, must now dismiss plaintiffs’ entire suif'hus, the Court grants
defendant’s motion.

|. BACKGROUND

Eleanor Close Barzidied on November 27, 2006wning property in France,
Switzerland, and the United StateRlaintiffs allege that Mrs. Barzin providéor the disposition
of her United Stategssetsn awill andatrust(the “U.S. Trust”), and provided for the
disposition of her French and Swiss assetsseparate will and two French codicils
(collectively, “the European Will"). They allege that they are personal representatives of Mrs.
Barzin’s U.S. estate, whidh being administereith the District of Caimbia. Theyalso allege
that Antal Post De Bekessy is responsible under foreign laeofiecting and distributing Mrs.
Barzin’s assets undehe European Will.

About August 24, 2007, plaintiffs and the trustees of the U.S. Trust filed a Form 4768
(“Application for Extension of Time to FieReturn and/or Pay U.S. Estate (and Gaten
Skipping Transfer) Tax&swith thelRS, and the trustees paid the IRS $17,500,000 towards the
estate’s taxesAbout February 19, 2008, De Bekessy filed a Form 706i{ed States Estate
(and Generatioi®kipping Transfer) Tax Return”) reportitigat the estate had overpaid its taxes
by $10,383,013. About February 27, 2008, plaintiff Cufited a Form 706 reporting an
overpayment of $5,129,772. About March 19, 2008,IRS sent De Bekessy in France a
$10,383,013 refund check based on his Form Réintiffs allege that thelgave not recovered
these funds.

On February 20, 2009, plaintiffs filed suit against defendant in this CBiaintiffs’
amended @mplaint asserts two claim€ount Iclaims that defendant wrongly issued the
$10,383,013 refund check to De Bekessy andplaattiffs are entitled to havdefendant reissue
the check Count Ilclaims that plaintiffsoverpad the estate’s taxes 195,129,772 and that they
are entitled tdhave defendant refund them that amount. On February 26, 2010, the Court
dismissed Count I, finding that each of plaintiffs’ theories of recovery based orddefs
mailing therefund check to De Bekessy failtat lack of jurisdiction or failure to state a claim.
Curtin v. United State®91 Fed. CI. 683, 687-689 (2010). Also on February 26, 2010, the Court
granted defendant’s motion to summon De Bekessy and entered defetidahparty
complaint against DBekessy.

On February 11, 2011he IRSsenta notice of deficiency tplaintiffs and De Bekessy
stating that the estate owed an additional $33,146,275 in taxes. On February 25a2tiffs p
moved under 26 U.S.C. § 7422{e)staythe proceedingsntil sixty days after thestate’s
deadlinefor filing a petition in the United States Tax Court for a redeterminatioime
deficiency On March 17, 2011, the Court granted thation De Bekessy and plaintiffs filed



petitions in the Tax Court foedetermination w February 28, 2011 and May 11, 2011
respectively Defendant arguethatbecause De Bekessy and plaintiffed these petitions, 8
7422(e) requires the Cdup dismiss plaintiffs’ suit.Plaintiffs arguethat 8 7422(e) does not
require gsmissal and that even if it dgesther factors make dismissal inappropriate.

[l. STANDARD FOR DismissAL UNDER RCFC 12(b)(1)

RCFC 12(b)(1pllows a party to move to dismiss a claim for lack of subjeatter
jurisdiction. In ruling on a 12(b}{j motion, a court must take the allegations in the complaint as
true and decide on the face of the pleadirfggden v. United State879 F.3d 1344, 1354 (Fed.
Cir. 2004).

[l . ANALYSIS
A. Section 7422(e)
26 U.S.C. § 7422(e) provides:

Stay ofproceedings. If the Secretary prior to the hearing of a smifght by a taxpayer

in a district court or the Unite@tates Court of Federal Clainfier the recovery of
any..estate tax.mails to the taxpayer a notice that a deficiency has been determined in
respect of the tax which is the subject matter of taxpayer's suit, the pnosedd
taxpayer's suit shall be stayed during the period of time in whkakpayer may file a
petition with the Tax Court for a redetermination of the asserted deficiend for 60

days thereafter.f the taxpayer files a petition with the Tax Court, the district court or
the UnitedStates Court of Federal Claimas the case may be, shall lose jurisdiction of
taxpayer's suit to whatever extent jurisdiction is acquirethbyTax Court of the subject
matte of taxpayer's suit for refund.. .

(emphasis addedPefendant argues that whBe Bekessyand plaintiffs filed petitions for
redetermination in the Tax Court, the Tax Court acquired jurisdiction over the emjeets
matter of plantiffs’ refund claim (Count 1), ousting the Court of subjenttter jurisdiction over
that claim and requiring it to dismiss plaintiffs’ suit. Plaintdfgue thathe Tax Court did not
acquire jurisdiction over plaintiffs’ entire suit because it does not have jursdaver

plaintiffs’ replacement check clai@ount I) and it is unclear whier the estate wilissert that
claim in the Tax Court.

Section 7422(e) mandates dismissal of all claims that the Tax Court acquiristjons
over, not just those the taxpayer asserts in Tax C&ussell v. United States92 F.2d 1069,
1071-1072 (9th Cir. 1979%ee alsd-inley v. United State$12 F.2d 166, 170 (5th Cir. 1980)
(Tax Court acquires jurisdiction over all issues affecting tax liabityttie period in question
“whether or not raised by the deficiency notice,” and “[t]he district couhtes divested of
jurisdiction over all such issues . ); Peters v. United State822 Ct. Cl. 534, 535 (1979)
(dismissing refund suit where Tax Court ruled there was no deficiency withoussiddresfund
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issue). The Court may only decline to dismiss where thertsighatantial issue” as to whether

the Tax Court has acquired jurisdiction over the taxpayer’s Baitsey v. United State211 Ct.

Cl. 339, 341 (1976)Of course, wheréhe Tax @urt lacks jurisdiction over some of the

taxpayer’s claimsthe Court ofFederalClaimsmay only retain the case if it has independent
jurisdiction over those claimsSee Robinson v. United Statlle. C-84-0274, 1984 U.S. Dist.

LEXIS 23095, at *4 (N.D. Cal. October 2, 1984) (dismissing where “no showing has been made
by plaintiffs that this court would have jurisdiction to determine questions that xh@diat is
deprived from considering.”)

In a redetermination suit, the Tax Court has jurisdiction to determine both the arhount
the deficiencyand the amount of any overpayment. 26 U.S.C. 88 6214(a), 6512{gftet v.
Commissioner85 T.C. 527, 531 (1985). Thus, when a taxpayer petitions the Tax Court for a
redetermination, the Court of Federal Claims must dismiss any claims seekimgdaafe
overpaymentsSee Russkl592 F.2d at 1070-107Beters 222 Ct. Cl. at 535-53Fairchild
Industries, Inc. v. United State&18 Ct. Cl. 680 (1978).

Here,Count Il of plaintiffs’ amended complaint seeks a refund of estate tax
overpayments. The Tax Court acquired jurisdiction over this claim when De Bekeksy
plaintiffs petitioned it for a redeterminatiofhus, the Court no longer has subjetitter
jurisdiction ove Count Il and must dismiss iSince theCourt already dismissed Count |
(plaintiffs’ replacement check claint)must dismiss plaintiffs’ entire suitWhether the Tax
Court has jurisdiction over plaintiffs’ replacement check claim and wh#ikerstate will assert
that claim in the TaxCourt are irrelevant because tlleurt already dismissed that claim. In its
February26, 2010 Opinion and Order, this Court held that each of plaintiffs’ theories of recovery
based on defendant’s mailing the refund chtedRe Bekessynstead of plaintiffdails for lack
of jurisdiction or &ilure to state a claimCurtin, 91 Fed. Cl. at 687-689.

B. Plaintiffs’ Additional Arguments

Plaintiffs argue thategardless of how the Court decides the § 7422¢ag it should not
dismiss their suibecause(1) this would force plaintiffsto appeathe Court’s dismissal of Count
| now, even though the Tax Court and state court proceedings uttigidtely makethe appeal
unnecessary, and ()iswould raise the issue of whether the Court must dilsmiss
defendant’s thirgearty claim agest De Bekessy, even though fhex Court and stateourt
proceedings might makée issue mootDefendant argues that courts have rejected similar
arguments and that the Court’s failure to dismiss would consume more judiciatessoat
less.

Section 7422(e) does not providey exceptions tids loss of jurisdiction. It states that if
the taxpayer files a petition with the Tax Court, the Court of Federal Clairal’ isise
jurisdiction. This provision is a “congressional limitation onsubject matter jurisdiction” and
is “not subject to suspension simply because of the harshness of the result in asgiven’ta



Finley, 612 F.2d at 172-173ge also Fairchild Industrie®218 Ct. Cl. at 682ljetheoretical
possibility thatthe IRS would not pathe réund if the taxpayer won in Tax Court did not justify
the Court of Claims to retain the suit; the taxpayarlid sue in the District Court tre Courtof
Claims to compel paymefdter if necessajy Thus, the Court may nottaen plaintiffs’ suit in
order to prevent plaintiffs from appealing or to avoid the issue of whether to slidefendant’s
third-party claim®

|'VV. CONCLUSION

Under 26 U.S. C. § 7422(e), the Court lost subfeatter jurisdiction over plaintiffs’
refundclaim when De Bekessy ampdhintiffs filed suit in the Tax Court challenginige notice of
deficiency. Because the Court already dismissed plaintiffs’ replaceimeek claim, the only
other claim in the amended complaint, it must now dismiss plaintiffs’ entire Buits, the
Court grants defendant’s ithon, and the Clerk shall chsiss the complaint.

s/ Lawrence S. Margolis
LAWRENCE S. MARGOLIS
Senior Judge, U.S. Court of Federal Claims

! The Court will consider whether to dismiss defendant’s tharty claim if and when De Bekessle
third-party defendant, brings it before the Court.



