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OPINION AND ORDER

SWEENEY, Judge

In thisfederal incomdax refund case, plaintiff, the estate of David Rubinstein, alleges
that duringat least the lagbur years oMr. Rubinstein’s (“decedent’ljfe, hesuffered from a
mental impairment that resulted in a financial disability within the mngaof 26 U.S.C. §
6511(h). According to plaintiff, the statute of limitations for the filing of pldstiax refund
claimwas suspenddaecause of the decedent’s financial disabil&ytwo-day trial was held in
Washington, DC, during which the court heard testimony from Dr. Robert Blee, whbevas t
decedent’s attending physician, and from the decedent’s two sons, Joel and Muthasidi.
This opinion resolves the issues presented at trial concerning plaintiffieretnt to invoke the
suspension exception set forth in the statute. Based upon the e\addnced at triadletailing
the decedent’s ability to live on his own, perform daily activities, and managaesom
investments, coupled with the court’s adverse credibility finding with réspélee linchpin of
plaintiff's case—plaintiff's expert—the court finds that plaintiff has not sustained its burden to
establishby a preponderance of the evidence that the decedent was financially disabled as
contemplated by 8§ 6511(h). Thus, the court denies plaintiff's request to suspend the applicable
statute of limitations.
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l. FACTS

Thistax refund suit stems from the late filing of the decedent’s 2001 tax rdtuander
to determine whether the decedent was, in fact, financially disalded)entally impaired
within the meaning of 8 6511(h), the court must closely examine the facts surrourdimgith
years of the decedent’s lifelThe following discussiodetails his range of activities duringeth
pertinenttime frame *

A. The Decedens Family

The decedent and higfe had a daughter,rT388-89 (J. Rubinstein), and two sons, Joel
and Michaeljd. at 253. The decedent’s wife died in 198&. at 264. Until his death in 2005,
the decedent lived by himself in his home in Potorivearyland 1d. at 264 (J. Rubinstein), 465,
523 (M. Rubinstein).

Until 2001, the decedent’s older son, Joel, acted as his “unpaid, informal tax preparer.”
Id. at 254, 257 (J. Rubinstein). Joel became estranged from his father, however, faheearly
lastthreeyears of his life.ld. at 342. The decedent’s younger son, Michael, maintained a
relationship withhis fatheruntil 2004. Id. at 521 (M. Rubinstein)Michael described his father
as “one of the smartest men [that he had] ever nidt.at 466. Although English was not the
decedent’s first language and he did not come to the United States until he veas bixte
“spoke English better and more articulately than most natve speakers. He could comment
intelligently about any number of things, [including] math and statistics, [] sciencearae[]
politics, [] music, [] art, [about] almost anythingld.

B. The Decedent’s Personalctivities

In his final years, the decedent engaged in a full range of activiliesooked his own
meals, ad fed and clothed himselfd. at 504, 506, 523-24 (M. Rubinstein). Other than
preparing his tax returns, the decedent handled all of his financial andgeains himself,
including paying bills, banking, grocery shoppitayyn maintenanceand laundry. Jt. Stip. § 4
DX 14; DX 15; Tr. 395 (J. Rubinstein), 506 (M. Rubinstein). At some point during the last two
years of his life, the decedent hired an individual to mow his lawn. Tr. 397-98 (M. Rubinstein).

C. The Decedent’'sSocial andReligious Involvement

The decedent alssupported social and religious organizations. For example, in 2001,
he madedonationdo WETA, a public television and radio station, contributing $200 in
Februaryanother $50 in July, and $60Movember DX 19 at 4. Additionally, in November
2001,the decederdonated $3,000 to the American Society for Techigpael Institute of

! The facts set forth in the “Facts” and “Discussion” sections of this opinion toasti
the court’s findings of fact in accordance with Rule 52(a) of the Rules of thed Biiates Court
of Federal Claims. In addition, rulings on mixed questions oflaavfact are set out in the
“Discussion” section. Plaintiff's exhibits are denoted as “PX,” and defelsdaxtiibits are
designated as “DX.” The parties’ joint exhibits are denoted as “JX.” Referentesttmt
transcript are by page and witness.



Technology, id. at 1, and $100 to the Jewish Social Service Agenay,3d.In Decembe2001,

he made &200 donation to the Jewish Community Center of Greater Washinigtoat. 2. The
decedent also paid$475 membership fee to Congregation Har Shalom in 2001, and $40 in dues
to its men’s club.ld. at 5.

During his marriage he decedent’s wifdirected the family’s social lifdoutafter her
death the decederikept up with[] thefamily friendd,] continying] to maintain[thosg
relationships. Tr. at 466 (M. Rubinstein).The decederitparticipated in a number of social
groups: Parents Without Partners, the Yiddish Club, and a variety of [social otigasiza Id.
Michael testified that he was aware that at least until 20@0jecedenwas active in his
synagogue men's cluéndthat he entertained thand other groups at his homig.. at 467.
Michael also testified th&tntil he died,” hedecedent “had a monthly meeting with his friend,
Dan Lorie, like a lunch.”ld. In addition,until his deaththe decedent maintainédendships
with two other longime friends people who he and higife had socialized with years before as
part of a dinner club that met once a morith.at 46869.

Although the decedent continued his friendshiiehael observeghanges in his
father’s family relationships, such s seveg relatiors with Joel.ld. at 471. The decedent
was “very, very closeto Aaron, who was Michael's son and the decedent’s only grandchild. Id.
The decedenwould socialize withMichael, Michael’swife, Julie, and Aaromt least every two
weeks for dinnerld. at 472 476-77. By about 2003, however, the decedent was no longer
interested irseeinghis grandsonld. at 472. As Michael explained, “if a month [went] by and
[the decedenbadn’t] seen [his grandson,] all of a suddenweess] not complaining anynre.”
Id. at 472. At the end of April 2004, when Michael helddnisual family gathering celebrating
Aaron’sbirthday, the decedent refused to attend because Joel would beldhetel72-73.
Michael explained that he exhorted his father to atteagrandson’s birthdayarty, telling hint

[“T] his is not about you. It's not about Joel. It's about your grandson, and you
need to be there for hiff]i. And he said[*]I'm not going[”] And | said[‘] yes,

you are going. You can stand on the other side of the room. You do not need to
talk to my brother. But for your grandson's sake, you need to bg'thefad he
refused to go. And at that point, not only did he refuse to go, but he stopped
seeing us. He did not see me. He did not see my wife. He did maygsen] []

for a year . .. so that when | came into the hospital . . . , shortly before he died, |
had not seen him for a year.

Id. at 473. Even as the decedent’s relationship with his sons declined, howenamtaened
his relationship with his daughter, Shanal. at483, 521.Michael testified thahis sisterlives
in the area,” and that because the decedeas ‘till in communication withher, Michael
“could talk toher anytime"about how their father was doingd. at 52L.. Shana was not called
as a witness to testify in this case.

Michael alsatestified that even when he noticed changes in his father due to aging, he
“always felt thafhis father] was smart.d. at 469. According to Michael,



“[such changes in the decededitin't seem to affect his intelligence in the sense that

if you were to talk to him, he would seem aware. You know, this was not a guy who
was. . . wandering down a hall in his slippers and bathrobe wondering who he is and
who you are and what the date is. So in that sense, you could have an intelligent
conversation with him. But | noticed lots and lots and lots and lots of changes in
terms of his behavior and in terms of his reasoning and in terms of his ability to cope
with his life andhis finances and all of that.”

Id. at 469-70.
D. The Decedent’'s Home

The decedent’s wife took meticulous care of the family home, insisting thay famil
members assist with “clean[ing] up” around the houdeat 264 (J. Rubinstein). After her
death, “papers would start to appear” on the kitchen and dining room t&blekoel testified
that while there was a “slow and gradual deterioration in the house over thé igeants262,
andthat“clutter” and “other objects” were kept in a “very disorganized wals, at 264, it was
nonetheless “relatively well kept upd. at 262, and “sanitary,” id. at 264. Prior to the
decedent’s death, Joel’s last visit to his father's home was in 200at 255, 258, 262In a
similar vein,Michael testified that by 2001, the inside of the house was cluttered with papers.
Id. at 488 (M. Rubinstein). His spouse, Julie, took arsek leave of absence from work
between May and June of 2001 to “declutter” the decedent’s home and organize hislgapers.
at 486-87 seealsoid. at 487-88 (describing garbage bags of unopened mail).

According to Michael, the decedent was capable of performing his “ADLYifaegiof
daily living] until the day he diedd. at 504, including buying groceries, id. at 502-3, paying
bills, id. at 506, and driving to the grocery store, id. at 491. Michael also provided additional
testimonyabout his fathés capabilities “I thought he could feed himself. | thought he could
cook his own meals. What I didn’t think that he could do was manage his papers and his
finances, that he could keep the house in order . Id. 4t 524.

The decedent’s children never discussed any form of involuntary commitment at ment
health examination for himid. at 522-23. Michael did not wortfat the decedent was in any
danger while living by himself; indeed, because the decedent was abtgytowtadaily living
activities, Michael had no intention of trying to forcibly remdwa from his houseld. at 523-

24. Michael encouragehis father to transition to a retirement home, telling him kiahael
and his family would move into the decedent’s homerehygreatly reducing Michael’s
commute between work and honlé. at 485-86. Thus, the pushdiean and organézthe
decedent’'s homwas, in part, intended to assist with the decedémat'sitionto an assisted
living facility. 1d. Ultimately, the decedent declined to move because he prized his
independenceld. at 501-5.

Michael testified that, prior to his father’'s death in 2005, he had not been in the house
since 2003.1d. at 489. According to Michael, when he entered his fatleme in 2005, he
found paper owirtually every surfaceld. In addition, as he cleanedit the houseMichael



wore a mask because of the dust.at 512. Michael also testified that the kitchen was “filthy.”
Id.

E. The Decedent’s FinanciaAcumen and Strategy

At the timeof hisretirement the decedenwvas notamillionaire. Id. at429. Because of
his financial acumen, however, Agsembled a stock portfolio valuechatrly sixmillion
dollars by the time of his deatld. at 301; JX 35 at 1; DX 10The decedent accumulatbis
assetdy buying and selling stocksmself,or through his broker. Tr. 303, 412-13 (J.
Rubinstein). For example, on January 5, 2000, he bought 20,000 shares of Security Financial
Bancop, Inc. canmon stock. DX 44. In addition, between 2001 and 2004, he made at least four
stock purchases. DX 39; Tr. 412-13, 432 (J. Rubinstein). One of these purchases included
shares of NewAlliance Barstock heinstructed his broker on March 1, 2004, to acquire, on his
behalf,12,784 shares during the initial public offering. Tr. 413 (J. Rubinstein); DX 13 at 1. The
decedent purchased this stock at $10 per share, and when he died, the totalthrahesltdres
was $186,263, representing a 46% increase in the sixteen months folloevohate opurchase.
DX 13 at 1; DX 11 at PL 0210.

In addition to his purchase of stock, between 2001 and his death in 2005, the decedent
engaged in at least twertfiye stock sales DX 40. The value of one such sale exceeded
$364,000.1d. Four of these stock sales occurne@001, id., some of whiclere the result of
merges and acquisitionsetween entities, while others were initiated by the deced@er202 (J.
Rubinstein). Between 2002 and 200% tlecedergxecuted at least one or two stock satbs
at 331; one involved instructing his broker to sell, on his behalf, his New York Community
Bancorp., Incshareson June 18, 2004, just over a year before his death, id. 303, 306-11, 432.
At the time of his dath, he value othe decedent’'stocks and bondsxceeded4.7 million.

DX 13.

In addition, the decedent actively engaged in a bank demutualirateEstment strategy
Jt. Stip. 1 6. A bankeinutualizatioroccurs when a bartkat waspreviously owned by
depositorss converedto a stock corporation. Tr. 324 (J. Rubinstein). During the conversion,
an initial public offering is made, and stock in the new company is sbldinvestors who
purchase that stock collectively own all of the money that they have eaclo paiglthe
company, as well as the value that was previously held by the depogitoficus, initial
investors in the company are positionedetceivea windfall, as they buy in and obtain “a piece
of an existing pie, in addition to the pie” that theg areating by buying inld. at 325. In many
instances, the bank gives priority to those who have deposits in the bank over nondepositors,
wherethe number of shares that an investor is allowed to purchase can be propadctiteasize
of his account.ld. Accordingly, the decedent opened accounts in several banks, in order to be
included in the group that received priority, and thus, a monetaryadlindhen the
demutualizationateroccurred.ld. The decedemesearched and carried dhis investment
strategy entirely on his ownJt. Stip. 6. Between 2001 and 2005, he opened new bank
accounts at eight different banks, DX 41, antiis deathn August 2005, held seventire such
accounts, Jt. Stip. 6.



F. The Decedent'sBasis Book

To keep abreast of his complex investmeihts,decedent maintainedhatebook
reflectingactivities related téthem, which the parties referred to as the “BBsisk.” Tr. 308 (J.
Rubinstein). In th Basis Bookthe decedenthronicled the history of, angcorded significant
information and events concernirggch othis securities Id. at 308-09; Jt. Stip. { 7This
detailednotdaking included listing theame of each security, as well as the company’s address,
contact information, and ticker symbol. Tr. 308 (J. Rubinstein). The decedent documented
details ofeachtransactionnotingthe acquisition of the security, along with some of the history
behind the transaction, including whetitawvas the result of a mergeld. at 309. He would at
timesrecorddividends that issued, as well as the value of the shares of &tiock.

The decedent alsnemorializeddetailsregardinghis stock sales. For example, on
August 13, 2001, he recorded that he directed a broker, “Tucker Anthony,” to sell his stock in
Security Financial Bancorp, and to have the money wired to his Presidential mariet
account.ld. at 400-01; DX 11 at PL 0131. The decedent realized over $364,00thabsale.

DX 11 at PL 0131. Additionally, when thenas a forced sale of his stoauch as thaif Bay
State Bancorp in Jurg003, the decedenécordedetailsof the saleand the resulting incomén
the Basis Book Tr. 400-08 (J. Rubinstein).

Beyond documenting information concerning stock acquisitions and sales, the decedent
also used the Basis Book to record dietaiks of thecomplicated stock splitsf some of his
investments, and toalculae dividends and stock valuekl. at407-09; DX 11.The decedent
recorded thesealculations until his death 2005. Tr. 408-09 (J. Rubinsteinndeed, after his
fatherdied, Joel foundlie Basis Bookto be of‘great assistance” when preparing the decedent’s
personal and estatax returns.Tr. 313-14 (J. Rubinstein).

G. Dr. Blee’s Treatment of the Decedenand Submission of a Physician’s Report to the
Maryland Motor Vehicle Administration

Dr. Blee served as the decedent’s primary care physicianlfé@m until the decedent’s
deathin 2005. DX 21 at 3. Over the years, the decedent would visit Dr. Blee foffife@tgrinute
physicals, twentfive minutes of which were spent speaking with Dr. Blee. Tr. 146-49, 221-22
(Blee).

On September 21, 199By. Blee sent the decedent a letter with a summary of his
physical examination from September 8, 1999. JX 31 at 1. Dr. Blee noted that
“[p]sychologically,” the decedent “seemed rather flat[,] consistentmiith depression.”ld.
According to Dr. Bleethe decedent’s score after a “mmental status” was “basically stable from
... previous examinationsId. “Therefore, in summary,” Dr. Blee concluded, “the memory loss
may [have been] due to small vessel disease and not necessarily Alzheimassg|[digeview of
the minimal progression over the last several yedds.”

On February 22, 2005, tiMarylandMotor Vehicle Administration (“MVA”) sent Dr.
Blee aletter, DX 22, and a forrantitled “Physician’s RepaitDX 21. The physician’s report
(“MVA physician’s report”) is a foumpage form provided by the MVA to an applicant motorist’s



attending physician for completion and certificatidd. The letter from the MVA was prompted

by the decederttavingstruck three parkedars while driving. Tr. 130, 13Blee) Theletter
statedthatthe MVA had temporarily suspended the decedent’s driving predlegibject to a

hearing. DX 2lat 1. In order to reinstate the decedent’s license, an evaluatibe decedent’s

fitness to drive a motor vehicle was requirdd.; Tr. 132-33 Blee). Because the decedent

informed the MVAthat Dr. Blee was his treating physicidime letter requested that Dr. Blee
complete thehysician’s reporévaluating the decedent’s fitness to drive a motor vehicle, based on
Dr. Blee’s most recer@xamination of the decedent, and return it to the MVA. DX 22.

On February 28, 2005, Dr. Blee provided information on the physician’s repditied
it, and thersentit to the MVA. DX 21. The reporicontains eight seans, mosbf which seek
informationregardinghe applicaris physicaland/or mental fitessto operate a motor vehicléd.
Theseeight sectionare entitled General InformationHistory; PhysicalNeurological and/or
PsychiatricExaminationsCurrentDiagnosis and Mdicationsiaboratory; Results offéatment to
Date;Prognosis; andsician’sCertification. Id. The first sectionGeneral Information,” seeks
only six items of informationthe applicant’'s name, address, date of birth, telephone number,
driver’s license numbegnd social security numbeld. at 1. The second sectiotHlistory,”
enumerates eighteeonditions, and requirghatthe physiciardisclose whether the applicant was
treated for any of tteeconditions during the preceding two yeald. at 1-2. The form instructs
the physician to circle “yes” or “no” for each of the eighteen conditiamd to “clarifyany(]
answers that are marked “yesh the @mment section that followdd. at 1. Next to the columns
denotel “Yes” and “No” is a column entitled “Date,” with a blank line (“date line”) for each
condition. Id. at 2.

In this second section of the repddt;. Blee circled “yes” foiconditions one, two, six,
and sevenld. at 1-:2. The first two conditions are “Motor Vehicle Accident” and “Driver’'s
License Revocation, Suspension, Cancellatidd."at 1. With respect to condition six,
“Nervousness,” Dr. Bleeircled“yes,” andwrote “depressiomthronic” on the date lineext to it
Id. at 2. Dr. Blee also circled “yédor condition seven, “Depression/Confusion/Other Psychiatric
Disorders.” Id. In the comment portion of section two, Dr. Bigmte

-Mild depression — controlledithh meds.

-[History] of memory loss which has been without change for years. itdsamd
may be just normal aging given the lack of change for many years. He does not
appear to have Alzheimers givéhe stability of the problem.

Id. Dr. Bleecircled “no” for condition three, “Blackout Spells, Dizzy Spells, Epilepsy, Seizures,
Loss of Consciousness,” condition four, “Other Neurological Impairments,” and iconiave,
“Head Trauma/Brain Surgery.ld. at 1-2. However, Dr. Ble&eft blank the remaing eleven
conditions in section two, providing no responge.at 2.

Section three of the formPhysical, Neurological and/or Psychiatric Examinations,”
directs the responding physician to “N®ESITIVE Findings Only,”andprovides space for five
such findings.Id. Dr. Blee provided onlyjwo comments First, he wrote “Exam,” followed by a
medical symbalid., that signifiedthat he found the decedent’s “arms, legs, vision, [and] talking to



him” to all be “normal,” or “ngative” for any problemsIr. 184-84 Blee) SecondDr. Blee
wrote “mini mental statugxam(MMSIE]) are[sic] attached.”DX 21 at 2. Were the form
requests th&Statuglevel of impairmen{’ Dr. Blee circled the word “ambulatory.ld.

Dr. Blee responded to section four, “Current Diagnosis and Medicationstating that
the decedent suffered from ageated memory loss, hypertensi@amd hyperlipidemiald. at 3.
He did not mark anything in section five, “Laboratoryd. In sectionsix, “Results offreatment
to Date,” Dr. Blee wrote “memory stable since 199[d. Section sever'Prognosis, provides a
scale from “Poor” to “Excellent.1d. Dr. Bleeplaced a check mark next to bdkair,” and
“Good.” Id. at 4. Finally, in section eight?hysician’s Cetification,” Dr. Blee wrote, Can
probably drive in non stressful [sic] [and] familiar circumstances. Would probabby difficulty
with rapid mental reaction, amfamiliar areas. A G®would be useful Id. Where the form
provides, “[ijn my professional opinion, this person is physically/mentally capdldafely
operating a motor vehicle at this time,” Dr. Blee marked “ydg.” Dr. Blee also indicatethat the
decedent had been under his caneesil987.1d. In the @mment portion of section eight, Dr. Blee
wrote the following: The [patient’s] capability of driving could be best determined by a road test
with an observer. The above answers are based on an exam from 2/28/05[,] which ikasthen |
saw Mr. Rubinstein.”ld. The February 200&xaminatiorwas the final one that Dr. Blee
conducted of the decedent before his death approximately five months later. BleEj2 (

H. The Decedent’s Tax Filings

As noted above, until 2001pelacted ashe decedent’siformal tax preparerld. at 254,
257 (J. Rubinstein). Joel would prephre father’s taxeturrs, and the decedent wouleview
andfile them |Id. at 258, 260. The last tax return that the decedent filed was for the 2000 tax
year. DX 7.

As Joel prepared his father’s tax returns, the decedent would provide assistance. F
example, whileJoel entered the decedent’s information into the tax software program that he
used to prepare a tax return, Joel would ask his father questions “from time toiimegspect
to various issues concerning the retulth. at 278 (J. Rubinstein)By way of illustration if Joel
had a question concernimghether a donation that the decedent had made was deductible, Joel
would “have to ask [the decedent] for helpd.

OnceJoel completed the tax return, he would give it to the decedent to beldled.
278-79. On a few occasions, the decedent requested arsiexterf time to file his tax return
Id. at 257, 353. The decedent, not Jeghmitted each extensioequest.ld. at 354.

Beginning in 2000, relations between Joel and the decedentfibenareasingly
strained,” and they engaged in numerous arguments regarding family issues254, 260 (J.
Rubinstein). Their relationshipecaméurther strained after Joel prepared, and his father filed,
the decedent’2000 tax returnld. at 257. Prior to filing that returnthe decederttadreceived
an extension of time fats filing, and subsequently filed it within the additional time allowed.
Id. at 257-59. However, because Joel was unaware of one of the decedent’s investments, the
2000 tax return contained an error; theernal Revenue Service (“IRSd)scovered the error
andassessed additional taxes and penallgsat 259-60. tlappearghat due to therror, the



decedennho longertrusied his son’s work, believing that Jo®bas not 100[%] reliable.”ld. at
260. Consequently, when Joel prepared the decedent’s 2001 tax reteemdhatthe
decedent’s “suspicions were raised,” such tigatfelt the need” to review the retunith
heightened scrutinyld. The 2001 tax return conta&d“check|[ ]Jmarks” on some of the interest
and dividend items, which the decedent had made while comparing the tax return$o an IR
transcript of incomeld. at 280-82.

The check marken the 2001 tax retuindicate that the decedent Haglen “attempting
to audit [Joel's work]” to ensure that the information had been entered caorrgcty 279)ikely
to avoid a penalty. The decedent’s warinassvoidng tax penalties was apparanthis tax
payment strategy over the yeatd. at393. He made six estimated payments toward his 2001
tax liability, four payments toward his 2002 tax liability, two payments tdvig 2003 tax
liability, and one payment toward his 2004 tax liabjlity Stip.9 910, writing a check for
each Tr. 389-90 (J. Rubinstein)Hedeliberately madsuch overpayments in order to buald
“substantial cushion” in tax prepaymeatsd“avoid [an] underpayment penaltyld. at 393.
Ultimately, the decedent did not file the 2001 tax retudhat 279.

Joel contacted his father 2002, but the decedent said that he did not want to speak with
him, and refused his son’s apologidd. at254. The decedent also declinkgkl'srequest that
his fatherexplainwhy he wasupsetwith him, Joel'ssuggestion that theytry the hatchetand
Joel'soffer to work on the decedent’s teeturns Id. at 254-55.

I. Plaintiff 's Submission ofthe 2001 Tax Return andLetters to the IRS

Subsequent tde decedent’s death 2005, Joetserved as the administratortbe estate.
Id. at 254. Upon investigation, Joel discovered that his father had not filed the 2001 tax return
that Joel had preparedd. at 283. In 2006]oelfiled the decederd tax returns fotax years
2001 through 2005I1d. at 417-18DX 7. The latefiled 2001 tax returmeportedan overpayment
in the amounof $48,489.DX 7. On April 17, 2006Joel sent the IRSlatter stating that the
decederis 2001 tax returmeportedthe oerpaymentand requesting that that amount be credited
to the 2002 tax yeand. Joel’s letter also advised the IRS thiat decedertitad beernnitially
diagnosed with Alzheimer’s disease, but that his diagnosisalasevised to dementidd.
The letter further contendedat during the last five years of tHdecedent’s life, his dementia
prevented him frontimely filing tax returrs for the 2001 through 2004 tax yearid.

After his father's deathlJoel approached Dr. Blee for assistance in prawrbe IRS that
his late father lackedhental competenceDX 26 at 2; JX 37 at 1Specifically, Joel requested
that Dr. Blee preparand send to the IR&letterconfirming his father’s alleged mental
impairment Tr. 203 Blee). Until he was contacted by Jo&l. Blee had nd&nowledge othe
decedent’s family Id. at 223. On September 29, 2006, Dr. Blee complied with Joel’s request
andsent the IRS a letter stating tlohiring the last ten yeads the decedent’s lifehedecedent
was mentally incompetent:

2 Because the decedent died in August 2005, he would not have prepared a 2005 tax
return.



Mr. Rubinstein had been a patient of mine for many years prior to his death in 2005.
During the last ten years of his life, | was treating him for progressineonydoss

and depression. His memory loss was progressive and was of the Alzheyper’s t

He was treated for Alzheimer’s disease in the steththshion with medication. |
counseled him on many occasions that he needed to get into assisted living and get
out of his house, as there were concerns for his own safety. Certainly, during the las
four or five years of his life, | do not think thia¢ was capable of managing his own
affairs effectively and intelligently. He certainly was not capable of makiryg

executive decisions of any meaningful variety. He was essentially mentally
paralyzed by his illness . .

It is my uinderstanding that while Mr. Rubinstein paid his taxes, he did not submit his
forms with them and certainly this does not surprise me at all, as again he was not
mentally capable of handling his own affairs in a competent way, in my opinion,
possibly dating back even into the 1930s.

JX 37. Dr. Blee certified that his representations in the letter were true, corréaoaplete.
Id.

Then on January 20, 200Joel'sattorney sent the IRS a lettarhich indicatedthat, for
years prior to his death, the decedent had suffered from Alzhgidisease.JX 35. The letter
requested that the IRS carry forward the $48,489 overpayment on the 2001 taagettax
creditto the 2002ax year and that the IRS grant the $53,288und that was requested the
2002tax return® Id. at 3. A copy of Dr. Blee's September 29, 2006 letter to the IRS was
enclosed. JX 35.

By letter datedViay 10, 2007, he IRSdeniedplaintiff's tax refundclaim becausét was
not timely filed. JX 38. Pursuantto 26 U.S.C. § 6511(a), tax refund claims must geberally
filed within three years of filing the relevant tax return, or within two yeatee payment of the
tax, whichever period expires latefheletter indicated that thiax refund claim filed on the
decedent’s behalf did not meet this requirenteatause ivas filed more than three years after
the tax return was dudd. at 1.

J. Procedural History

After the IRSdeniedthetax refund claimplaintiff filed suit in the United States Court of
Federal Claims. Plaintifillegesthat the decedent suffered from a mental impairrtieit

3 AlthoughDr. Blee’s letter to the IRS indicates tl@insultationsvith Dr. Norman
Luban, the decedent’s neurologstpstantiate Dr. Blee’s representations reigg the
decedentDr. Lubanwas notoffered as an expert witnessthis case. Consequentlizggtcourt
cannot evaluate the reliability or credibility of Dr. Luban’s allegedifigg nor has plaintiff
made such request.

* Only the $48,489 that was reported as an overpayment on the 2001 tax return is at issue
in this case.
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caused the @edent’s overpayment of $48,489 drisl failure to timely file the 2001 tax retutn.
Plaintiff contends that although it did not file a tax refund claim for the 2001 taxugpgbafter

the deadline specified 6 U.S.C. § 6511(a), the claim was not untimely because 26 U.S.C. §
6511(h)applies 8 6511(h) suspends the filing deadline while a taxpayer is fialndisabled
because he is mentally impaireBlaintiff seeks a refund of the $48,489 overpayment.

By order dated January 7, 2013, the court denied plaintiff's motion for summary
judgment because genuine issues of material fact were martfesdr 12, Jan. 7, 201ECF
No. 98. In its ruling, the court explained:

For instance, plaintiff's expert and Mr. Rubinstein’s primary care physicia
from the mid1980s until his death in August 2005, Dr. Robert H. Blee, stated to the
IRS in a September 29, 20@4ter, that Mr. Rubinstein was being treated for
progressive memory loss which was of the Alzheimer’s type and that Dr. Blee did
not believe that Mr. Rubinstein was capable of managing his own affairs during the
last four or fiveyears of his life. On the other hand, five months before writing this
letter to the IRS, Dr. Blee prepared a report to the Maryland Motor Vehicle
Administration, in which he stated that Mr. Rubinstein’s memory loss had not
changed for years and that Mr. Rubinstein did not appdzave Alzheimer’s
disease. The court cannot reconcile these two statements without testiomoriyrfr
Blee. Moreover, other statements by Dr. Blee as well as additional documentary
evidence provided by defendant with its motion for leave to supplemext @e
genuine issue of material fact regarding Mr. Rubinstein’s mental state.

Id. Subsequent to the denial of plaintiff’s motion, trial was conducted in Washingion, D
K. Dr. Blee’s Expert Report

In anticipation of litigation, Dr. Blee certified an expert remogplainingthat the
decedent was financially disabled. In that report, Dr. Blee stated that“jprbfessional,
medical opinion,” the decedent suffered from “dementia, likely causedatweitner’s Disease,
which caused him to become mentally disabled at least from 2001 and continuing through the
date of his death.” DX 26 at 1. Dr. Blee also stated in his report that the decefigatdubm
dementia, which “considerably diminished bisecutive functional capabilities, making it
difficult to make and execute plans, and hence properly care for himself ageniais personal
and financial affairs.”ld. According to the report, the decedent was “in a state of functional
paralysis.” Id. Dr. Blee’s trial testimony on direct examination was consistent with his report.
However, as describdzklow, Dr. Blee’s expert testimony did not withstand cregamination
by government counseBeeinfra Parts III.GD, FG.

II. LEGAL STANDARD

The Tucker Act, 28 U.S.C. § 1492012), provideghis courtwith jurisdiction over tax
refundsuits Ontario Power Generation v. United States, 369 F.3d 1298, 13010{F.2D04)

> Plaintiff requests relief based only on an alleged mental impairment; it does not
contend that the decedent suffered from a physical impairment.
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Shore v. United States, 9 F.3d 1524, 1525 (E&d.1993) Allison v. United States80 Fed.Cl.
568, 580-81 (2008). In a tax refund suit, “once jurisdiction is establishedqlaintiff bears the
burden of proof, including both the burden of going forward and the burden of persuasion.”
USA Choce Internet Sery LLC v. United States/3 Fed.Cl. 780, 782 (2006) (quotingara Lee
Corp. v. United States, 29 Fed. Cl. 330, 334 (19@8grnal citation omitted))“[T]he
assessment made by thie$] is presumed to be correct and this places an obligation on the
taxpayer . . . to rebut a presumption of correctness.” Cook v. United States, 52 Fed. Cl. 62, 67
n.6 (2002)citing United States v. Jani428 U.S. 433, 440-41 (1976)). Procedurally, this
standard “requires the taxpayer to come forward with enough evidence to supponga findi
contrary to the Commissioner’s determinatiolSA Choice Internet Serv73 Fed. ClI. at 782
(citation omitted).A “plaintiff who is claiming a tax refund must prove [its] case by a
preponderance of the evidencé&singerich v. United State37 Fed. Cl. 231, 240 (2007)
(internal quotation marks omitted).

Pursuant to 26 U.S.C. § 6511,(a)[c]laim for credit or refund of an overpayment of any
tax imposed bythe statute where the taxpayes required to file a return shall be filed.
within 3 years from the time the return was filed or 2 years from the time the tax was paid
whichever of such periods expires the ldte&ubsection (b)(1) provides that “[n]o credit or
refund shall be allowed or made after the expiration of the period of limitatisoriired in
subsection (a) for the filing of a claim for credit or refund, unless a ctairédit or refund is
filed by the taxpayer within such periodld. 8 6511(b)(1). Subsection (b)(2) defines two look-
backperiods, and imposes substantive limitations on the amount of the refund a taxpayer can
collect. First, if a claim is filed “during they&ar period” set forth in 26 U.S.C. § 6511(a), then
the amount of the credit or refund “shall not exceed the portion of the tax paid within thieg peri
immediately preceding the filing of the claiequal to 3 years plus the period of any extension
of time for filing the returri. 1d. 8 6511(b)(2)(A). Second, if a claim is “not filed within such 3-
year period,” then the amount of the credit or refund “shall not exceed the portionaf geed
during the 2 years immediately preceding the filing of the clird’ § 6511(b)(2)(B).

“[U]nless a claim for refund of a tax has been filed within the time limits imposed by
[section] 6511(a), a suit for refund . . . may not be maintained in any court.” United States v.
Dalm, 494 U.S. 596, 602 (1990) (citignited States v. Kale§14 U.S. 186, 193 (1941)). In
United States v. Brockamp, the Supreme Court oUthieed Statesreversing théJnited States
Court of Appeals for the Ninth Circuiti{inth Circuit’), held that Congress did not intend for
the equitable tolling doctrine to apply to section 6511. 519 U.S. 347, 348 (19%Btpckamp
each taxpayer alleged that they suffered from a disability that preveatadritm filing a
refund claim with the statutory time periottl. TheNinth Circuithad interpreted section 6511
“asifit ... contain[ed] an implied exception that would permit ‘equitable tolling’and][then
applied principles of equity to each caséd’ at 349. In its reversalthe Supreme Court
reasoed that, “[t]o read an ‘equitable tolling’ provision into these provisions, one would have to
assume an implied exception for tolling virtually every tinjaege] number appears. To do so
would work a kind of linguistic havoc.Id. at 352.

® If no claim is filed, then theredit or refund “shall not exceed the amount which would
be allowable under subparagraph (A) or (B), as the case may be, if [theaaifiled on the
date the credit or refund is allowed.” 26 U.S.C. § 6511(b)(2)(C).
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Thereafter, Congress sought to amend section 6511 because, “in cases of severe
disability, equitable tolling should be considered in the application of the statimdgtibns on
the filing of tax refund claims.” S. Rep. No. 105-174, at 60 (1998). Accordinglgtdhde
now provides thathe limitations period for filing a tax refundlaimis “suspended durgpany
period of such individuas life that such individual is financially disabled26 U.S.C. §
65116)(1). “[A]n individual is financially disabled if” he is “unable to manage his financial
affairs by reason of a medically determinable physicat@ntal impairment . . which can be
expected to result in death or which has lasted or can be expected to last for a contimbus pe
of not less than 12 monthsid. § 6511(h)(2)(A). Moreover, an individual “shall not be
considered to have such an impairment unless proof of the existence thereo$setumisuch
form and manner as the Secretary [of the Treasury] may requite Tolling does not apply
during periods in which the individual’'s spouse or another person was authorized to act on the
individual's behalf in financial matterdd.; accordS. Rep. No. 105-174, at 60.

The IRS has promulgated procedures for establishing finadisability, which require
that a taxpayer submit twaeritten statemerst Rev. Proc. 99-21, 1991-1 C.B. 96Ihe first
written statement, which must be made by a physician who is qualified to make the
determination, should include:

(a) the name and asdcription of the taxpayes physical omental impairment

(b) the physicials medical opinion that the physical mental impairment
prevented the taxpayer from managing the taxpayer’s financial affairs;

(c) the physiciars medical opinion that the physicalmental impairmentvas or
can be expded to result in death, or that it has lasted (or can be expected to last)
for a continuous period of not less than 12 months;

(d) to the best of the physician’s knowledge, the specific time period during whic
the taxpayer was prevented by such physicatental impairmenfrom
managinghe txpayers financial affairs; and

(e) the following certification, signed by the physicidriereby certify that, to
the best of my knowledge and belief, the above representations are true, correct
and complete.

Id. 8 4(1)(a)(e). The second written statement, which must be subdnityethe person signing
the claim for refund, must set forth that “no person, including the taxpayer’s spouse, was
authorized to act on behalf of the taxpayer in financial matters during the percodeiegsn
paragraph (1)(d) . .. .1d. 8 4(2). Alternatively, if a person was authorized to act on behalf of
the taxpayer in financianatters during any part of thaeriod, then the person signing the claim
for refund shouldist the “beginning and ending dates of the period of time the person was so
authorized.”ld. If a taxpayer has not submitted a tax refund claim that complies with the
relevant statutes and regulations, he may not maintain a tax refund suit in thi6durS.C. 8
7422(a).
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lll. DISCUSSION
A. The Parties’ Arguments

Plaintiff contends thatlespite the fact that the tax refund claim was filed out of time, it is
nonethelessstill entitled toa refund othe $48,489 overpayment. Plaintdfgueghatbecause
the decedent suffered from a memtapairment during the final years of his lifee was
financially disabled within the meaning of § 6511(h), and thasthieite of limitationshouldbe
suspended for the duration of his disability.

In response, defendant argues that to qualify fatrekception, plaintiff must put forward
a physician’s statement attesting to the taxpayer’s impairment, with a cedifittzat the
representations contained therein are true and correct. According to defdreiglatjrig
inconsistenciebetween Dr. Ble’'s MVA physician’s report, submitted in 2005, and his 2006
letter to the IRS regarding the decedent’'s mental staltusy with various contradictiorsnong
his other statements, negate the credibilitfisfrepresentationsDefendant argues that because
plaintiff fails to meet itdourden of providing physician’s statement that satisfiRevenue
Procedure 99-21, it cannot establish that the decedent was mentally impaired, and thus,
financially disabled Further, defendant contends ttiegre is overwhelmingvidence that the
decedent did not suffer from any mental impairmastjemonstrated by his ability to engage
everydayactivitiesand substantisg mana@ his complex investments

B. Dr. Ble€'s Certified Representationsto the MVA Contradict His
Later Statements to the IRS andlestimonyto the Court

Dr. Bleés prior statements regarding the decedent, along with his representatibes i
MVA physician’s report, contradict his latsubmissions to the IRS at&stimonyto this court.
Dr. Blee’'sSeptember 21, 19986tter tothe decedent stated that the decedent’s score from a mini
mental statugxaminatiorwas essentially stabmpared to his priexaminationsand that his
memory lossnight have been caused &ipall vessel diseasmstead ofAlzheimer’s disease
givenits minimal progression over thprecedingseveral yearsSimilarly, the certified
physician’s report that Dr. Blee sent to the M@A February 28, 200fdicatedthat the
decedent’snild depressionvascontrolled with megtation; it also stated thdtis memory loss
wasmild, without change fomanyyears,andthat itmayhavebeen the result aformal aging.
Specifically,Dr. Blee noted that the decedent did not appear to have Alzhelissasegiven
that his memory had been stable since 1997. Indeed, Dr. Blee tipatte decedent could
probably drive irfnon stressful [sic] [and] familiar circumstang¢eandcertified thatin his
medical opinion, the decedent was physically eaethtally capable of safely operagia motor
vehicle DX 21 at 4. This evaluation was based on éxamination of the decedessrlier that
day, hisfinal onebefore the decedentdeath five months later, on August 2, 2005.

However, #ter the decederttied, Joel contacted Dr. Blee, asking him to “state that his
father had a dementing illness and [that] he needed this [medical opinion in watifigiax
purposes.” Tr. 2038]ee). According to Dr. Blee, Joel “said [that he] need[ed] a letter stating
[that his] dad had dementia ohatever[,]” and that Dr. Bletsaid fine.” 1d. Thus, D. Blee
advisedthe MVA five months before the decedent’s dethiitthe decedenhad enjoyed a stable
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memory for eight years, that he did not suffer from Alzheimer’'s diseaddéhat any memory
loss was due to normal aging.efynineteen months lateat Jo€ls requestDr. Blee certified to
the IRSthat the decedelhiad suffered from progressive dementia anch@imer’'s diseastr
the last ten years of his life. It bears noting that at the time that Dr. Blee subnsitted h
professional opinion supporting the decedent’s request for reinstatement of his diwlaggs,
Dr. Blee based his opinion on a contemporaneous examination of the decedent. Consequently,
whereadDr. Bleewroteto the MVA that the decedewas physically and mentally capable of
safely operating a motor vehicleelatercertified to the IRS that the decedent wasing that
same period;not mentally capable of handling his own affairsa competent wa¥ypossibly
goingas far back athe 1990sthatDr. Blee had counseled the decedent to eagsisted living
due to concerns fdris safetythatthedecedentcertainly was not capable of making any
executive decisions of any meaningful variety,” and thatlecedentvas “essentially mentally
paralyzed’ JX 37 at 1.

Additionally, Dr. Bleestated in his expert repgteparedn anticipation of this litigabn
that the decedent suffered fraltementiahat wadikely the result ofAlzheimer’s dseaseand
that it hadcaused him to become mentally disalftedn 2001, the tax year at issuantil he died
in 2005. Dr. Bleeindicatedthatthe dementiaconsiderably diminished the decedemt®cutive
functional capabilities, that it was difficdthr him to make and execute planstorproperly care
for himself andnanage his personal and financial affaarsdthat he wasin a state of
functional parlysis.” DX 26 at 1.At trial, Dr. Blee testified that the decedent’s “biggest
problem [] was not a memory impairment, [but] a functional impairment.” TiBE®)]. He
testifiedthat the decedent had been losing his memory progressively, thatdtisrfahability
was probably impaired, and that as of Aud@@@@1, “a crisis [wa]s coming.1d. at 86.

The gross discrepancies and contradictions between Dr. Blee’s statenibatbidA
when the decedent was alj\and hidatercertifications to théRS andtestimonyat trial, are
very troubling and undermine Dr. Blee’s credibilitywo divergent opinionghatpurport to
describe the sanmerson during the same period cannot be reconciled. Plaintiff haffered
anyexplanatioror evidence indidang thatthe decedent’s mental or physical status changed
between Dr. Blee’'tast examination of the decedentfebruary28, 2005, and the decedent’s
deathon August2, 2005, or that Dr. Blee discovered new information about the decedent’s
condition betweehis final evaluation and his letter to the IRS nineteen months la@eed at
trial, it was apparent that Dr. Blee was unaware of the decedentislicated investment
strategis, indicatingDr. Blee’slimited familiarity with the decedent’s activitieactivitiesthat
demonstrated the executive function that Dr. Blee claitnedecedentacked Seeinfra Part
lll. F. Thus, plaintiff has provided rapedible explanatiofor Dr. Blee’sdescription of the
decedent’s condition after his death being wholly intast with—and in fact, diametrically
opposed to-his final assessment tfe decedentvhich was made approximately five months
prior to the decedent’s August 2005 death.

C. Dr. Blee’s Original Statements to the MVAAre More Credible Than His
Representations to the IRS and to the Court

When @mparing Dr. Blee’s statemeritsthe MVAregarding the decedent’s mental state
with his contradictory representationsthe IRSto determine which seems masdiable the
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courtrejects the notion tharesponsiblelicensed medical professional wowddrtify as fit to

operate a motor vehickementally or functionally paralyzeghtient Assuming for argument’s

sake that thedecedent wasideedmentally paralyzedhenDr. Bleés certificationto the MVA
thatthe decederntoulddrive endangerethe safetyof the decedengther motoristsand

pedestrians Such conduatould demonstrate extreme recklessness in carindpbpatient

The court does not believe that Dr. Blee would run sugtaae risk. Rather, it is mor@robable
thatin 2005,Dr. Blee verifiedthatthe decedenwas fitto drive lecause he actually wabus, it
follows thatDr. Blee’'ssubsequernepresentationt® the contrary are unreliabléccordingly,
because Dr. Blee apprayvef the decedent operating a motor vehicle in 2005 based upon a then-
recent examinatigrthe court findghat Dr. Blee’s original statements to the MMArerifying

that the decedent’'s memory was stable, that he did not have Alzheimer’s disease, ang that
memory loss was due to normal aging only—were based on his actual opinion of the decedent,
and that his subsequesuntradictory statements to the IR&d to this counivere not. These
discrepanciesindermineDr. Blee’scredibility and the reliability of his expert testimony

D. The Court DoesNot Find Credible the Explanations That Dr. Blee Offered at Trial to
Reconcile His Inconsistent Statements

In addition, the court does noteditthe explanations that Dr. Blee offered at trial to
reconcile the contradictions between his representations to the MVA and hildtie IRS.
During trial, defense counsglrobed the discrepancy between Dr. Blee’s statemé&ssentially,
Dr. Bleewas askedavhy, if he hadruly believed that the decedent was mentpdyalyzedhe
did not alerthe MVA to the extent of the decedent’s alleged medical isandmstead certified
thatthe decedenwas physically and mentally capable of safely operating a motor veficle.
187;accord181-86. Dr. Blee responded thhad he not acceded to the decedent’s request, the
decedent woulthavestopedcoming to see him and “would [then have]drg without a
doctor.” Id. at 184 (Blee) seealsoid. at 136-38. Dr. Bleefurthertestified thathe was'afraid”
that denying the decedent the opportunity to have his license reinstated wizndt&ahim
from” Dr. Blee “in the time that [the decedent] actually needed [hirnd].’at 136-38. Dr. Blee
also statedhatin his MVA physician’s report, he praled enough “red flaggt alert theViVA
that the decedent’s license shontit be renstatel. Id. at 137-38, 183.

The courtdeclines to credit this testimony By. Blee. The court finds nothing in Dr.
Blee’s statements to the MVA that coldd construed as warning or a red flag that the
decedent was not fit to operate a motor vehicle; inda@sdepresentations the reportiepict
quite the opposite, bgliminatingconcerns about his ability to driv&pecifically, n his MVA
physician’sreport Dr. Bleestatedthatthe decedent’'mmemoryhad been stable since 1997, that
anymild memory loss makiave resulted fromormal agingand that he did natppear tsuffer
from Alzheimer’'sdiseasegiven the stability of the memory lasé&dditionally, on cross-
examinationPr. Blee concedethatthe reporindicatedthat there wa$o reason whythe
decederjtcould[ no]t go out and get into a carld. at 185. Dr. Blee amplified the contents of
his report by testifying that the decedent “felt [that] he had dexterity prophertishaf in [Dr.
Blee’q examination, [hevaqd no]t able to see anything that related to thatl’at 183. Even
the statement in thidVVA physician’sreport that the decedesiiffered from mild depression that
wascontrolled with mettation could not be intendeals awarning, because there svao
evidencantroduced at trial demonstrating tihe MVA would refuse to reinstate an
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individuals licensebased on mild, substance-controlled depresdiwr.is Dr. Ble€s notation
that the decedent would probably have difficulty with rapid mental reaction aniliafaareas
sufficient to be construed as a red flddy. Blee ameliorated his owsoncern bywriting that a
GPS would be useful, and that the decedent’s driving capability could be bestinddosna
road test with an observer. Byiting that aGPSwould be helpful, Dr. Blee indicated that the
decedent’difficulty navigatingwas not due to mental incapacity, but to an unfamiliarity with
new locations, just as it would be for any driver. Moreobgsstatingthat a road tesvould best
demonstrate the decedent’s driving ability, Dr. Biemovedany thresholanedicalconcerns
aboutthe decedent’'mental capacity to take the wheel

Dr. Bleealsotestified that his statmentin the report that the decedent could “probably
drive innon stressful [sic] [and] familiar circumstances,” DX 21 at 4, was a speaifitag to
the MVA that the decexht was not eligible to drive, Tr. 13BI€e). Once again, the court finds
this testimonyunconvincing. A physician attesting that an individual could probably drive in
nonstressful and familiar conditions is not tantamount to a medical opiratithe motorist
shouldbe denied a driver’s license. Indeed, the form that the MVAtsdbit. Blee clearly
requires a physician’s certification; there is nom for “hedging.” Id. at 187 (Wasserman
Moreover, it is evident that Dr. Blee’s statement was not intended to alert tAaiaYthe
decedent was etligible to drive given thatDr. Blee marked “yes” Wwere the form stated, “[i]n
my professional opinion, this person is physically/mentally capable of sgfetating a motor
vehicle at this timé. DX 21 at 4.

The court therefore does not firiccredible thaDr. Bleerefused tanform the MVA of
the decedens’ supposed mental paralybscause he was afraid of losing him as a patikns.
unconvincinghatDr. Bleewould elevatéisfear of losinga patientover the safety risk posed
by allowing a mentally paralyzed patient to operate a motor vehidhke court does not believe
that Dr. Blee would endanger a patient, other motorists, and pedesRiati&r the court finds
thatDr. Bleés approvalof reinstating the decedentisenseindicates that Dr. Bledid not have
grawe reservations about the decedent’s mental capacity.

In addition, the court is not persuaded by Dr. Blee’s characterizations of his redpgnsi
when completing the MVA physician’s repoildr. Bleetestifiedthat hewas “not responsible”
for “certifying” the mental and physical fithessafapplicant, and that his jakas to instead
“put enough information that the [MVA wa]s alerted” with respect to the decedeniitness to
drive. Tr. 13637 Blee). This assertion is wholly unfounded because it contradicts the stated
purpose of the MVA formDr. Blee alsdestified that the “most salient thing [that he] put on”
the form to warn the MVA was that the decedent was “capable of driving,” buhéhat
decedent’s capabiliticould be best determined by a road test with an obserigbrat 138.
With this testimonyDr. Bleeattempted to shi#—from himself to the MVA—themedical
responsibilityfor determiring the decedent’s mental and physitessto drive. Contrary to
what he would have the court believe, howelder,Blee’s suggesgin is not logical and reduces
the MVA physician’s report to auperfluous document. Indeéithe MVA was capable of
evaluating the decedentsentaland physical fithes® operate anotor vehicle, it would not
have sehDr. Bleea questionnaire in the first place. Further, the court finds preposterous
Blee’s testimony that it was not his responsibility to “certify” the decedentissttto drive,
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when the fornrequires—literally—a physiciars certification, andr. Bleecompliedwith that
requirement

Ultimately, when providing its standardedicalform to becompletel and certified by an
attending physicigrthe MVA expectsot to read between the lines, but to rely on the
information provided by thikcensed medical professional. Dr. Blee is aware of this falkus,
the court is not persuaded Dy. Bleés testimony that whepreparingthe MVA physician’s
report, heactually considered the decedentiutd drive because he wasentally impaired Nor
does the court credirr. Blees testimonythat he genuinely believed that his rdld not include
certifyingthe decedent’fitness to drive. Accordingly, Dr. Bleesatements at trial to that
effect are not credible

Instead, the more rational explanatafrwhat actually occurreith February 200%s that
Dr. Blee believed that the decedent was capable of safely operating a motor vehicle.
ConsequentlyDr. Bleés testimony characterizinhisstatements to the MVA as veilarnings
amounts to nothing more than afterthefact attempt to reconcile his favorable assessment of
the decedefg mental conditiorto the MVA with his subsequent statements to thethi#he
decedent wamentally immiredfor at least five years prior to his dedth

If Dr. Blee truly believed that the decedent posed a peril on the ab#us time that Dr.
Blee prepared thEIVA physician’s reporthe would haveontactedhe MVA to discreetly
convey his concerns. Previously, in an unrelated matter, Dr. Blee did just tbalighethe
MVA Medical Review Section to state that he did not think that a particular individual should be
driving. Id. at 177.Dr. Bleeplaced that call without any prompting; he had not been asked to
complete a MVA physician’s report, nor hdte been presented with any evidence intigat
that the individual had been a car accidentld. Rather,Dr. Blee took it upon himself,
unsolcited, to contact the MVAegardinga potentially dangerous driver, thereby reflecting a
concern for the general welfare of other motorists and pedestrians. Tibwsedrthat when Dr.
Blee wasasked by the MVA for his opinion, he would conveyt¢osicerns HoweverDr. Blee
testified that he did not contact the MVA at the telephone number provided btvike
physician’s report because he did not have any questions requiring a call wipietiognthe
report. Id. at176. Indeed, it was onlyhenquestionedht trial about the prior incident, during
which he had contacted the MVVghatDr. Blee acknowledged that in this case, he could have
picked up the telephone, called the MVA, and said that the decedent was a “menace to the
roads.” Id. at 184. His failure to do so indicates that he did not haysuch reservations about
the decederdriving when completing the physician’s report, and thatrlaktestimonythat he
did possess such concerasotcredible Accordingly,the court does not find credible Dr.

’ Plaintiff's counsel stated aiiat that Dr. Blee acknowledged that the MVA physician’s
report “was not his best work,” and that it was “embarrass[ing]” for Dr. ®lekscuss it. Tr.
185-86 (Broyles). In one section of the report, Dr. Blee did not answer eleven ouiteérig
guestions, and for one inquiry, marked both “Good” and “Fair,” instead of just one choice. DX
21 at 4. Dr. Blee, himself, admitted that he had provided a slipshod response when completing
an official government document. Overall, this further erodes Dr. Btedibility. With
respect to his specific findings in the report, however, the court believesriigleBs MVA
certification is true, including that the decedent was fit to drive, because thelcesmot
believe that Dr. Blee would place a lesgnding patient, other motorists, and pedestrians at risk.
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Blee’s attempts at trial to recast his statements in the MVA physician’s repodeintor
reconcile them with his letter to the IRS

E. Plaintiff's Request for a Physician’s Certification, andDr. Ble€'s Resulting
RevisedAssessment of th Decedent

Weighing the evidence presented at tria¢, tourt concludethatDr. Blee’s revised
assessmerdf the decedent in hBeptembeR006letter to the IRSttesting to thelecederis
mental impaimentwas not based on any new information or otbgitimate factors giving rise
to an alterear amendedapinion. Rather, Dr. Blee’s opinion was constructed purely to satisfy
Joel's request for a physician’s lettein orderto meetthe statutory requiremetd suspendhe
applicableimitationsperiodfor seekingataxrefund. Dr. Blee admitted at trial that whiwel
explainedthat he neededlatter stating that the dedent had “dementia or whatever” for “tax
purposes,” Dr. Blee accededr. 203 Blee) MoreoverJoel, himself, testified that he did not
expect hisApril 2006 letter to the IRS reasting a tax refuntto work,” and that thisvas later
echoedoy his friend, a tax attorney, wiwwformedhim that he was “out of luck.1d. at 439(J.
Rubinstein).Joelthenretained his currerdounsel, “who knew [of] this exception,” and told him
that he “need[ed] to get a letter from a physicialdl.” It was this advice thairompted Joel to
contactDr. Blee for the first time “in [his] life.”ld. at 441. Joel testified that he sent Dr. Blee a
“link to a web page” outlining the requirements of the letter, instructing him thae“tha
certain sentence or a paragraph that must be in [his] letter for it to count, arick [toadd] find
that wording on [the] web pageld. at 440.

In addition the context in which the two competing assessmentswréten is
revealing. The 2005 MVA physician’s report was prepared contemporaneousky medical
examination of the decedent, and not at the request of the family, nor in anticipatign of a
litigation. By contrast, Dr. Blee’s 2006 letter to the IRS was prepareddbttjose reasons.
Thus, based on Dr. Bleeand Joel’s concessions, and upon examining the events surrounding
the contradictory documentisjs evidentthat the representations in Dr. Blee’s letter to the IRS
were crafted solely for the purpose of invoking the statutory exception to obsaimedund, and
were not based on any observations or opinions held by Dr. Blee condéenhecedentuding
his final years.This tactical maeuweringpersuades the court tHat. Blee’s trial testimonys
unreliable.

F. Dr. Blee’'s Concessions Regardinblis Statements, Evaluation Method, and Limited
Awareness of the Decedent’s Activities

Othercontradictionsweaknessesand admissionis Dr. Blee’s trial testimongompound
the courts concernregarding his credibility anthereliability of his expert testimonyDr. Blee
concededhat there were no documents indicating that the decedent had experiencesispregr
memory loss.ld. at228 Blee). Further Dr. Blee claimed to have made a substantial review of
literature regarding executive dysfunction, which he believed was yho kdaintiff's case.ld.
at 57. However, the medical literature that he read consisted solely of abstraticles and
not even the full articlegndthreechapters of a handbook on Alzheimeatiseaseld. at 61-62.
Moreover, despite making determinations in his expert report regarding tlieedésexecutive
function, Dr. Bleeadmittedthat executive dysfunction is hard to measure and that he had never
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used any type of diagnostic test to determine whether a patient had a sigmfjzaintentin
executive function Id. at 58-59. Indeed, Dr. Bleacknowledgedhat “you will never see an
internist record that has a test for executive dysfunction,” a noteworthgsadm given that Dr.
Blee was the decedent’s internist and plaintiff's sole expert witridsat 64. Instead)r. Blee
testified, testing for eacutive function is typically done by a psychologikl. at 59, 72.

Moreover the results of the decedent's MMSE scores from 1997 to 2005, the tests that
Dr. Blee didadministey reflect no decline in mental acuity. DX 37. Dr. Blee’s medical records
indicate that the decedent’s lowest MMSE score was 26 out of 30, which occurred on theee of t
ten tests that were administered between December 10, 1997 and February 28].2005.
According to the MMSE testing scale, a score of 26 indicates “mildiiteg impairment. DX
23. While the MMSE scale provides that a score as low as 21 is considered mild, of the
decedent’s scores, his lowest was B6. And, of the four MMSEs taken by the decedent during
the last four years of his life, from July 2001 until February 2005, he scored 29—one point shy
of a perfect score-on three of them, as well as 28 on three others. DX 37. Thus, the decedent’s
scores from these four MMSEs reflect only a mild degree of cognitive imgairaccording to
the MMSE's grading guidelines. DX 23.vé&n as Dr. Blee opined that he “felt” that there was a
progression of memory loss, Tr. 221 (Blee), he acknowledged at trial that there were no
documents supporting his opinion, id. at 228. FurtheliMSEs administered by Dr. Blee
established that the decedent suffered from neither progressive memory la&haoner’s
disease.

In addition Dr. Bleetestifiedthat to diagnose executive function impairment, one has to
“almost live with a person and watch the person and study the person to see how theiraiunct
capability is.” 1d. at58. Dr. Blee adntted, however, that he only spoke wilie decederfor
twenty-five minuteseachtime thathe came in for physicaixaminations Moreover, while Dr.

Blee indicated that it would “absolutely” be “best to speak with a spouse or a chifdmoily
member” to help determine whether a patient had executive dyisiunick at 59, Dr. Blee had
no contact with any members of the decedent’s family, and did not even know ang, exisite
after the decedent’s death. The court therefore cannot credit Dr. Bleergyfofdixecutive
dysfunction because he failed to sBtihis ownevaluation criteria of speaking with the
decedent’s family members or administering the appropriate tests.

Dr. Blee’s assessmem$ the decedemere baseaot only onlimited interactionsbut
also on limitednformation. He was entirely unaware of the decedent’s successful, complex
investment activitywhich was ongoing until the decederd&ath 1d. at 215. Remarkably, Dr.
Blee testified thahe wouldhave beerisurprised ifthe decedehtwvas[] buying and selling
stocks in[] early 2000.”Id. In reality, thoughthe decedent was doing-s@nd with great
success-until his death in 2005. When Dr. Blee was informed at trial that the decedent had
researched and carried out his bank demutualization investment strategly entinis own, and
that hehadrecorded significant information ragding his bank investments in tBasis Book—
and further, when Dr. Blee was shown a copy of the noteb@kBleeconceded that because
he knew little about the decedent, he “wouldn’t have thought that [the decedent] would have
been doing [that] kind of notekeepingld. at 214. He testifiedthat he had “no cluhat[the
decedent] had a financial lifegarticularly one that had made him a millionaaed hadnstead
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“imagine[d]” that the decedent wésing off of a “pension or something along those linek”
at 206.

When Dr. Blee was asked about the implications of the decedent’s investments in bank
demutualizationsincluding thathe decedertteld seventyfive bank accountstdhe time of his
death, Dr. Blee admitted that thi®nduct demonstrated executive function on the part of the
decedent.ld. at 217. With respect tadhe decederg complex notekeeping in the Basis Book and
his having singldtandedly executed his compleank demutualization stratedys. Blee
acknowledged thdte was unaware tfiis activity, id. at 214-15, 217, and thaindicated that
the decedent “was good in th[e] sphere” of executive fungiibat218. Dr. Bleealso
concededhat the decedent demonstrated executive function by mektmgated tayayments
for 2001 andseverabthertax years. Id. at 218-19.

Further Dr. Blee testified thahe decedent formed him on June 15, 2004ss than
fourteen months before his death, that he did his own grocery shopping and house cldaning.
at 129. Dr. Bleeacknowledged that during a prior deposition, he testified that in 2004, the
decedent was doing “amazingly well for someone who had some memory impaiatignt
back to 1997. . . so something was workintd” at 202. At trial, defense counsebss
examined Dr. Blee regarding tdecederis ability to handleall of his financihand personal
affairs himseHl—includingpaying bills banking, grocery shopping, and laundhy. at 223-24.
WhenDr. Blee wasasked to reconcile thactivity with his statement to the IRS that the
decedent “certainly was not capable of making any executive decisions of anpghdani
variety,” Dr. Blee admittedhiat this statemend the IRS‘'may not [have] be[en] completely
accurate.”ld. at 224.

Dr. Bleealsotestified that an individual could be suffering from dementiardmiain
functioning. Id. at214-15. He further explained that an individual with deniarcould excel in
some aspects of life, despite the disedde.Indeed, Dr. Blee testifiethat “it takes some
executive facility to be able to pick a stock and buy it,” something that thdetdaid through
his final years.ld. at 215. Thus, based on Dr. Blee’s admissions that the decedent demonstrated
executive function in differerareas of his lifeit does not follow thathe decedentould display
executive function in his financial management and recordkeeping while sinouitiybe
“financially disabled” within the meaning of the statute and revenue guoee Consequently,
Dr. Blee’s concessioan crossexaminatiorthat the decedent’s investment and tax payment
activities indicated thahe decedenpossessd executivefunction contradict®r. Blee’sdirect
testimony that theecedent was mentally impaired. Ultimately, Dr. Blee’s concession slefeat
plaintiff's argument that the decedent was financially disabled as conteohphathe statutand
revenue procedure.

There are othecontradictionsn Dr. Ble€s representations, as welDr. Blee testified
that the best way for a physician to diagnosis a patient is by conducting asan-per
examination.ld. at 172. During Dr. Blee’s final examination of the decedent in 2005, five
months before his death, he scored 29 out of 30 on his MMSE, and Dr. Blee certified in the
MVA physician’s report that the decedent did “not appear to have Alzheinigrgilgen the
stability of” his memory since 1997. DX 21. Yet, in his 2006 letter to theDRRBlee
indicatedthat the decedent suffered from progressive dementia and Alzhetiserese during
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the lasttenyears of hidife, or essentially since 199®r. Bleés expert report for this litigation
also opines that the decedékely hadAlzheimer’s disease. Howevet,taal, Dr. Blee
admittedthatalthough Is letter to the IRS stated that the decedent had Alzheimer’s diteatse,
diagnosis was incorreetthatthe decederdid not actuallysuffer fromit. IndeedDr. Blee
testified several times that the decedent did not have Alzheimer’s diskadel,67, 184, 230.
According to Dr. Blee’s trial testimonthe MMSE, one of the classic diagnostic tests for
Alzheimer’'sdiseasedid not indicate that the decedéwatd Alzheimer’s Id. at 164-67. And
despite the decedent’s conceregarding his balance, Dr. Blee testified that he had fthetd
the decedent hatb manual dexterity problemsd. at 185. Further,Dr. Bleetestifiedthatthe
contents of his February examination notes, opithag the decedent did not appear to have
Alzheimer’s diseasayere accurateld. at 181-82.

Dr. Blee acknowledged the obvious contradiction between hisl2@86to the IRS and
his subsequerttial testimony that the decedent did not have Alzheindissase Id. at 221.
Dr. Blee attempted to explathe inconsistency by testifying that teliberatelyprovided the
erroneouil zheimer’s diagnas to the IRSbecause he was trying to provide a simple
explanation to individuals lacking medical degre®s. Blee implied that teorrectlyidentify
anddescribehedecedent’s condon—"multi-infarct dementi&—would be beyond the grasp of
a lay persors comprehensionld. at 225, 230.Yet, according to Dr. Blee, the two conditions
arein actuality“totally different ball(s) of wire.”ld. at 230-31. The court does not find reliable
a medical expert falsely representiogan agency or couttat apatient suffered from one
condition because the actual, entirely different diagnosis was too comple&efaygersonnel
to grasp> Moreover, Dr. Blee’s testimorfgiled to support a diagnosis of muitifarct
dementiajtself; he never tested the decatléor the condition, noreliably diagnosed the
decedent with executive dysfunctiohl. at59, 67, 72, 164-66, 180-82, 184-86, 217, 228-31.
This testimony thareforefurtherdemonstrates that Dr. Blee’s expert opinion is unreliable.

Overall,Dr. Blee’scompeting medical opinions regarditige decederig mental statare
riddled with inconsistenciethemost glaringof which are the contradictions between his
certified, physician’s repotb the MVA and his representations to the IRS and the court.
Indeed, the opinions expressedy Blee inthe MVA physician’s report and his statements
concerning the decedeinthis letter to the IRS are antitheti¢aleach other—in spite of being
prepared months apart, and more saliently, despite ththadtey address the same time frame
in the decedent’s life. Unlike the typical case where there is a battle betweennetyesses,
herewe findan expert witness who is battlihgs own divergent opinions, and attempting to
reconcilecontralictory statements

Consequently, dsed orDr. Blee’sinconsistencies, higrious admissions at trial that
furtherundermine his expetéstimonyand conclusions, the admitted weaknesses in his
evaluation methodology, and his lackao$pecialist’s expertisa diagnosinga mental
impairmenf the courtfinds thatDr. Blee’sstatements to the IRS ahdstrial testimonyare
unreliable. SeePorter v. Sec’y of HS, 663 F.3d 12421260 (Fed. Cir. 2012) (O’Malley, J.,
dissenting) (stating that factfinders “are expeddo considereliability, which often turns on

8 Expert medical testimony that is deliberatfslisebecause the witness believes that an
agency or judicial officer cannobmprehenda diagnosis, descriptions of symptoms, and the
effects of the disease on the patient is, at best, a disservice and problematic.
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credibility”). The court is thusompelledto rejectDr. Bleés evidence on two groundslaek of
reliability, and lack of credibility.SeeRedondo v. United States, 542 F. App’x 908, 910-11
(Fed. Cir.2013) (ejecting thephysiciaris certification for being inadequatgetermining that the
plaintiff was thereforeot financially disabled and that the statute was not suspended, and
dismissng thesuit); Porter 663 F.3cat 125051 (stating that “[a]sses®ents as to the reliability
of expert testimony often turn on credibility determinations,” that factfinderseatitled—
indeed, expectedto make determinations as to the reliability of the evidence presented to them
and, if appropriate, as to the credibility of the persons presenting that evidbatdiie
factfinder’s “decision often times is based on the credibility of the expertand [that] such
credibility findings are virtually unchallengeable on appeal”) (intecitations and quotation
martks omitted);Celvis In Vitro, Inc. v. CellzDirect, Inc., 664 F.3d 922, 929 (Fed. Cir. 2012
(remarking that thexpert’s “revisionist history” was “unpersuasive’Accordingly, without
reliable testimony frona credible physician establisly that the decedent suffered a financial
disability, the limitationgeriod for filing a tax refund claim set forth in 26 U.S.C. § 6511(a)
cannot be suspended.

G. Dr. Blee'sTrial T estimony Is Contradicted by the Decedent’s Full Range of
Activities During His Final Years

Dr. Blee’stestimony at trial is furthdvelied by the extent of the decederadivities
until his death Between 1982 and 2005, the decedent lived by himself, and as hidicuael
testified performed daily living actities, including cooking meals and clothirfgmself,“ until
the day he died.” Tr. 504 (M. Rubinsteiggealsoid. at506, 523-34. Other than preparing his
tax returns, the decederardled all of his financial and personal affairs himself, including
paying bills, banking, grocery shopping, and laundry. In addition, at some point during the las
two years of his life, the decedent hired an individual to mow his lawn. And, although his house
was cluttered with papeit,wassanitary.

In 2001, the decedent made three separate donations to WETA, one to the American
Society for Techniotisrael Institute of Technology, onethe Jewish Social Service Agency,
and one to the Jewish Community Center of Greater Washington. He also paid a m@mbershi
fee to Congregation Har Shalom, as well as dues to its men’s club. Further, ungithjsiuee
decedent maintained friendships with three different people who he had known since the 1970

Thedecedent’s children never discussed any form of involuntary commitment or mental
health examination for him. Moreovédjchaeldid not believahatthe decedent was any
dangewhile living by himself Because the decedent was able to carry out bildihg
activities, Michael had no intention of trying to forcibly remove the decedamt tis houseld.
at 523-24.

In addition, the decedent was aware of his tax responsibility. He had closetinte
with his sonJoel| as Joeprepared the decedent’s tax returiifis included del askng the
decedent questions from time to time, such as whether a charitable donationlucibide
When Joel completed the tax return, he would give it to the decedent to be filed. On a few
ocasions over the years, the decedent applied for and received an extensioriofilentes
taxreturns
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Although it is true that the deceddailed to timely filetax returngor the 2001-2004ax
years he made six estimated payments toward his 2001 tax liability, four paymentd tosva
2002 tax liability, two payments toward his 2003 tax liability, and one payment towa2@04s
tax liability. He déiberately made overpaymeritsorder to avoid a penalty for making an
underpaymentas Joehcknowledgedt trial. As explained above, Joel testified that
overpayments were part of the decedent’s stratedyild a subtsntial cushion in tax
prepayments. Furthehe decedent wrote a check for each payrtemard his tax liability

The decedat alsoinvested in bank demutualizatioasd engaged in a complex
investment strategyBetween 2001 and 200% opened new bank accounts at eight different
banks. At the time of his death in August 2005, he held seViertipank accounts. Moreover,
the decedent researched and exectitiscbank demutualization investment meticochpletely
by himself Employing thisapproach fier he retiredmadehim a“millionaire several times
over,” as he would “tak[e] what he had and invest[] it in this stratefgly.4t429 (J. Rubinstein).
With respect to the decedent’s tactrglability, Joel testified;l can’t say[that] there are ways
he could have done evéetter.” Id. at435. The decedeid “very large incoméwas “enough
to take care of himself with considerablé& @ver for further investment.ld. at 382-83. Indeed,
the value of the decedent’s stocks and bonds at the time of his death was over $4.7 million.

Further, the decedent bought and sold stocks for years, including in the yearsisefore
death personally making stock purchasesl sales On January 5, 2000, he bought 20,000
shares of Security Financial Bancorp, Inc. common stock. Between 2001 and 20@diehat
least four stock purchases. One such purchase was his acquisition of shares oaNegvAlli
Banc on March 1, 2004, in which mestructel his broker to acquire well over 12,000 shares
the bank’s stock during thaitial public offering. On the date of his death, the steckalue had
increased by 46%. Between 2001 and his death in 2008eteelentnadeat least twentfive
stock sats, one of which exceeded $364,000. Four of these stock sales occurred in 2001. In
addition, the decedent engaged in at least one or two more stock sales between 2002 and 2005.
One of these salésvolved instructing his broker to sell his sheine NewYork Community
Bancorp Inc. on June 18, 2004, just over one year before his death.

The decedent’s active stock markeidingandthe success dfis investment strategy
demonstrate hiBnancial savvy and wherewithdlring the final years of his life. According to
Joel, the decedent’s investments were “highly profitablé.’at 435. Indeedloel concededt
trial that he “d[id no]t support” the contention in his attorney’s January 20, 2007 letter tc&he IR
that because of his Alzheimer’s diseabe, decedent sold securities that he should have held.

Id. at 436-37.

The decedent alsoain@inedthe Basis Book, in which he recordatiactivities
regarding his securitiesHedocumeng¢dthe transaction involved in acquiring a security, some
of the history behind the transaction if it whe result of a mergedividends that issued, and the
value of the shares. \Wh there was a forced sale of his stocks, he recthée@sulting
income. Thefact that thedecedentlocumentedhat he directed broker @ August 13, 2001, to
sell his stock in Security Financial Bancorp, anthen wire the proceeds his Presidential
money market accounta-sale in which he madwer $364,000-reflects acontinued dislay of
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financial acumepactivity, and attention to detailAt trial, Joel admittedhat the decedent also
used the notebook to documenimplicated stock splisnd calculatelividends and stock

values. Thelate that the calculations were made by the decedertte traced through 2005,

the year ohis death. Moreovedoelacknowledgedhat thee was “no doubt” that thBasis
Bookwas “of great assistaritéo himas he prepared the decedent’s tax and estate returns after
his deathan admission thdhe decednt meticulously maintained detailed informatregarding

his financial mattergven in hidinal years Id. at 313-14. In sum, thisselence demonstrates
thatthe decedenwascapable of living on his own, perfonng daily activities, and actively
managng his investmentshereby further discrediting Dr. Blee’s trial testimony regarding the
decedent’s alleged paralyzetental state.

H. The Decedent’s Failue to File the 2001 Tax Return Was Caused by Reasons
Other Than a Mental Impairment

Plaintiff argues that the decedent’s failure to file the completed 2001 tax tiedtiioel
gaweto him is indicative of a paralyzedental state However, anorelikely explanation is
evident when viewinghe decedent’s failure to file the tax retuvithin the context of his
relationship with Joel. Beginning in 2000, relations between Jodgharmtkecederttecame
increasingly strainedindthey engaged in numerous arguments. In 2004l preparedis
father's2000 tax returnwhich was filed bythe decedent. Because Joel was unaware of one of
the decedent’s investments, the 2000 tax return contained an error; the IRS ddstoy@rror
andassessed additional taxes and penalthecording to Joel, this caused the decedent to
believe that his son was not completely reliable. Thus, when Joel prepared the 20Qdrtax re
the decedent felt the netmlreview it. Ultimately, the decedent did not file the 2@d.return.
When Joel found the tax retuafter the decedent’s déathe observethat it containeccheck
markson some of the interest and dividend items, notativaisthe decedent had made while
comparing the tax return to an IRS transcript of income. Based on Joel's amotgsthe
check marks “show[ed] that [the decedent had been] attempting to audit [Joel's warlalt
279. It thus appears that the decedent’s failure to file the tax return was notfdugetifulness,
but rather, that he delayed filingsib that he coulfirst examineit.

Further, when Joel contacted the decedent in 2002, the decedent said that he did not want
to speak with Joel, refusing his apologther attempts to discuss their rift, asfter to work on
the decedent’s tax return#t is therefordikely that therea®n that the decedent did not file his
tax returns for 2002, 2003, and 2004sbecause he did not obtain prepared tax returns from
Joel, as he had done in the past. Additionaygescribed above, the decedent nsade
payments toward his 2001 tax lity, four payments toward his 2002 tax liability, two
payments toward his 2003 tax liability, and one payment toward his 2004 tax liability. He
deliberately made overpayments for egehrto avoid a penalty for making an underpayment.
Thus, it is also possible that he did not feel an urgency ttakleeturrs for the 2001-2004ax
years as he had already made payments toward his liability for each suchW¥eiée.the
decedent’s failure to file these retucmild have been caused by forgetfulness, bas&t.on
Blee’s statements to the MVA that the decedent’s mental condition was stablatasuaytimild
memory loss wadue tonatural aging, it is also possible that the decedent did not file the tax
returnsbecause ofieneral neglectecalcitrancenormalaging and/or a belief that he had
already met his tax obligations becausé&d@made payments toward his liability
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Indeed, that conclusion is supported by Dr. Blee’s testimony. Putting heidedstion
of whether the decedent was medically impaired, Dr. Blee opined that based upamliastia
with the decedent, he was capable of taking a box contdinengcialinformation to a tax
preparer foa returnto be preparedand of subsequentfifing it. 1d. at 22829. Dr. Blee also
testifiedthat the decederbuld handle his own financial affairgd. Thistestimonyreflectsthat
the mild memory loss and changes that the decedent experienced did not riseviel tbfeal
mental impairmenas contemplated by the statud@d was instead likely caused by and
indicative ofnormal aging More salient to theentralissue in ths case is Dr. Blee’s testimony
that the decedentas capable of taking his tax information taapreparer and then filing the
return(s). That testimony necessarily demonstrétes the decedecbuld not have been
mentally impaired so as to deemedinancially disabled.Ultimately, that specific testimony
dealt a fatal blow to plaintiff's case.

Based on the evidence presentettial, it is evident that the decedent was active, both
physically and mentally, through his final yeargaiRtiff hasconsequentlyailed to demonstrate
that the decedent suffered from a physical or mental impaireEmtiguired by 26 U.S.C. 8
6511(h),that rendered him financially disablédSeePleconis v. IRSNo. 095970, 2011 WL
3502057, at *5 (D.N.J. Aug. 10, 2011) (determining that the plaintiff failed to demonstrate
mental impairment pursuant to the statute becauseabeable to sign his company’s income tax
returns, talk on the phone, watch television, surf the internet, drive to the pharmacy, do light
grocery shopping, and help run his company); Glover v. United Sitde560044, 2005 WL
1926614, at *2 (E.D. Mich. July 12005) &tating that even as the plaintiff had suffered two
losses in his family, he was not mentally impaired becauseuld manage his other financial
responsibilities, including making timely mortgage, car, and utility paymetiéder v.

Comm’r, No. 11448-08, 2010 WL 2680705, at *A.C. July 6, 2010) (holding that the petitioner
had not shown that he was financially disabled under the statue because even as he had a
physical iliness, he was physically and financially able to care for hdrehjandwas avare of
his obligation to file a federal income tax retufAgrkins v. Comm’r, No. 14587-06L, 2008 WL
4977439, at *3 (U.S. T. Nov. 20, 2008)ifidicating that daxpayer who earned significant
amounts of income, entered into lease agreements, and was predominantly in clerge of t
household was not financially disabledccordingly, the limitationgeriod for plainiff's tax
refund claimcannot be suspende8ecause a properly filed claim is a prerequisite to

® Joel was estranged from the decedent for nearly the lastygmeof his life, Tr. 342
(J. Rubinstein), and Michael “lost contact with” the decedent in April 2004, or about fourtee
months before he diedl. at 521 (M. Rubinstein). By contrast, their sister “never cut off
communications” with their father, remaining “in contact with him that whole last pe#ore
his death.ld. at 52122. It is noteworthy that despite the decedent having the most contact with
his daughter, plaintiff declined to call her to testify regarding her fatadeéged mental
paralyss in his final year. If plaintiff possessed evidence to meet its burden of deatiogst
that the decedent was mentally impaired, it would seem that the individual with the ntast co
with the decedent would be able to provide it, especially the only child from whom he was not
estranged.
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maintaining a tax refund suit in thisut, see26 U.S.C. § 7422(aplaintiff's complaint must be
dismissed?’

V. CONCLUSION

Plaintiff's tax refund claim for an overpayment of $48,489 in income taxes, as reported
on the decedent’s 2001 tax return, was denied as untimely by th&' HeSvidence that
plaintiff offeredat trial to establisthatthe decedent suffered from a méimapairmentpursuant
to 26 U.S.C. 8§ 6511(h) was unpersuasiR&intiff's expert witness, whose testimony was
essential to proving its case, was neither reliable nor credilble.extent of the decedent’s daily
activities and his substantial management of complex investments further detadhatrthe
decedent did not possess a mental impairment so as to render him financiblgddisa
Consequently, plaintiffiasfailed to sustain its burden of demonstrating by a preponderance of
the evidencehat the decedent was financially disableddthat the limitations period for filing
thetax refundclaim was thereforesuspended’

Accordingly, becausplaintiff has noestablishedhat the decedesttisfiedthe
exception under the statute to be considé@rehcially disabledplaintiff's claim is untimely
andthe cases DISMISSED. No costs. Te derk shall enter judgment accordingly.

IT IS SO ORDERED.
s/ Margaret M. Sweeney

MARGARET M. SWEENEY
Judge

19 The court has considered all of the arguments made by plaintiff, and to the extent that
it has not addressed them herein, considers them moot, irrelevant, or without merit.

1 It is evident that the decedent expaded some loss of cognitive function, as
demonstrated by Dr. Blee’s MVA physician’s report. Nonetheless, texldat’s mental state
did not rise to the level of mental impairment required to establish financial disalihtyg e
meaning of the statet and the IRS’sevenue procedure.
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