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OPINION
MARGOLIS, Senior Judge

This case arises out tifefailure of plaintiff Severino Martinez, d/b/a Martinez Trucking,
to payfederal employment taxes for hisick drivers. Plaintifidmitsthat heoriginally owed
these taxes, but seeks “safe haven” protection under Section 530 of the Revenue Act of 1978.
Defendanthe United States, acting through the Internal Revenue Service (“IEdBitgnds that
plaintiff fails to meet Section 530’s reporting consistency reguant because ligd nottimely
file form 1099 returns for his drivers. Defendant arguesuhdér the “physical delivery rule,” a
return is filed wienthe IRSphysically receives it anthat26 U.S.C. § 7502 provides the only
exceptiongtimely postmark or “registered” mail)Haintiff admitshe cannot proveémely
deliveryunder the physical delivery rute either§ 7502 exception, but arguést he can prove
timely deliveryunder the common law mailbox rule with proof of timely angper mailing.

The Court held a one day trial in Washington, D.C. on July 12, 2044 .parties
presented evidence alader submittegroposed findings of fact and conclusions of.|aiter
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carefully reviewing the péies’ evidenceand briefs, the Court finds that 8 7502 provides the only
exceptions to the physicalloery rule and thaplaintiff cannot provedimely delivery through

the mailbox rule Thus, heannot show reporting consistency and is not entitled to Section 530
relief. The Court also findhateven if plaintiff could invoke the mailbox rule, he would still

fail to prove timely delivery of the 1099 returnscause he failed to prove timely and proper
mailing.

|. BACKGROUND

Plaintiff ran a soleroprietorshimmamed “MartineZTrucking,” from 1987 until 2000.
He hireddrivers to deliver goods within Southern California. Through 1998¢ehéed his
drivers as independent contractoather than employegbelievingthatthis was standard
practice in the area-e did not pay federal employment taxes his driversfor 1988 and 1989,
nor did hefile form 1099 returrs to report his payments to his drivers as payments to
independent contractofsDefendant auditeglaintiff anddetermined that plaintiff's drivers
were employeesin November 1993t assessed plaintifmployment taes for 1988 and 1989
including Federal Insurance Contributiohst® andFederal Unemployment Tax Adiaxes.
Plaintiff paid the assessmernitsfull. Followingthat examinationplaintiff spoke with other
drivers in the area who told him he could treat drivers as independent contract@sntibéy
filed 1099 returns and distributed copies to his drivers. He began doing so in 1993.

In 1997, @¢fendanbegan examining plaintiff for tax years 1995 and 199@gain
determined that plaintiff's drivers were employees and that plafatiéfd to pay federal
employment taxesPlaintiff appealed to the IRS Appeals Offitt in 2001the Cifice upheld
the examination’s findings. In total, defendassssed plaintiff for $348,214.77 for 1995 and
$319,103.25 for 1996 in unpaid taxpsnaltiesand interest. On August 20, 2008 and
September 8, 2008, plaintifiade payments to defendantvard the assessmenfBhese
payments totaled $2,400, representimgtotal empbyment taxsdue for one worker for 1995
and 1996. On September 15, 2008, plaintiff fleflind clains with defendanfior these
amounts. On June 17, 2009, defendimiedplaintiff's refund claims.

OnAugust 13, 2009, plaintiff filed a complaint in this Court seeking a refund of $2,400.
On January 11, 2010, defendant filed a counterclaim seeking $662,496.36 for the 1995 and 1996

! In 2000, Martinez Trucking became a corporation in which plaintiffirsently an operations manager.

(JointStip. § 2; Trial Transcript (“Tt) at 19.)

2 Persons engaged in business must file 1099 returnsheittRS for all independent contractors that they

pay $600 or more in a taxable year. 26 U.S.C. § 6041(a); 26 C.F.R. §-1@0)@)
3 See26 U.S.C. §§ 3108128.

4 See26 U.S.C. §8§ 3308311.



assessmentsPlaintiff contendshat he is entitled tosafe haventelief from the assessments
under Section 530 of the Revenue Act of T@ausde consistently treated his drivess a
independent contractors and had a reasonable basis for doibgfemdannow concedes that
plaintiff qualifies forrelief from the 199%ssessmenbut contends that plaintiff does not qualify
for relief fromthe 1996 assessmdrygcause hdid not meet Section 530’s reporting consistency
requirement in that year

Il . LEGAL ANALYSIS

UnderSection 530a taxpayethat incorrectly treatan employee as an independent
contractoris nevertheless exempt froomployment tax liability if it meets three requirements:
(1) it has not treated any individual in a substantially similar position as an exaploy
(“substantial consistency”), (2) it h&iked all required federal tax returns on a basis consistent

The relevant portion of Section 530 provides:

(a) Termination of certain employment tax liability.

(1) In general. H—

(A) for purposes of employment taxes, the taxpayer did not treat andindivdas an employee
for any period, and

(B) in the case of periods after December 3178]9all Federal tax returns (including
information returns) required to be filed by the taxpayer with agpesuch individual for such
period are filed on a basis consistent with the taxpayer's treatmermhoiihsiividual as not being
an employeethen for purposes of applying such taxes for such period with respect to the
taxpayer, the individual shall be deemed not to be an employee unlessxplager had no
reasonable basis for not treating such individual as an employee.

(2) Statutory standargsoviding one method of satisfying the requirements of paragraph (1). For
purposes of paragraph (1), a taxpayer shall in any case be treated as hawpgabledasis for
not treating an individual as an employee for a period if the taxpaygateenof such individual
for such period was in reasonable reliance on any of the following:

(A) judicial precedent, published rulings, technical advice with respetiietdaxpayer, or a
letter ruling to the taxpayer;

(B) a past Internal Revenue Service audit of the taxpayer in which thereowass@ssment
attributable to the treatment (for employment tax purposef)eofndividuals holding positions
substantially similar to the position held by this individual; or

(C) longstandingrecognized practice of a significant segment of the industryhich such
individual was engaged.

(3) Consistency required in the case of prior tax treatmenagRaph (1) shall not apply with
respect to the treatment of any individual for employnt@afpurposes for any period ending after
December 31, 1978, if the taxpayer (or a predecessor) has treated any ahdnattling a
substantially similar position as an employee for purposes d@rtipdoyment taxes for any period
beginning after Decembef 31977.

Pub. L. No. 95600, 92 Stat. 2883886(reproduced as amended at 26 U.S.C. § 3401 note).



with its treatment of the employee as an independent contractor (“repatisigtency”), and

(3) it had a reasonable basis for treating the employee as an independentaroige® supra

note 5; Halfhill v. IRS 927 F. Supp. 171, 175 (W.D. Pa. 1996). Defendant contengdahmiff
fails to meet the reporting consistency requirement for 1996 because he tihaehofile 1099
returnsfor his driversfor that yea® Defendant argues that under the “physical delivery rule,” a
return is filed when it is “physically delivered to, and received by the IRSSe€’Buttke v.

United Statesl13 CI. Ct. 191, 192 (1987). Defendant further argues that 26 U.S.C. § 7502(a) and
(c) provide the only exceptions to this rulienely postmark or “registered” mailand that

plaintiff cannotmeet the rule or either exceptioRlaintiff admitsthat he cannot prowénely
delivery under th@hysical delivery rule oeither§ 7502 exception, but argues thatdan prove
timely deliveryunder the common law mailbox rylerhich holds that proof of timely and proper
mailing creates a presumptiontohely delivery. Anderson v. United State®66 F.2d 487, 489,
491 (9th Cir. 1992). However, this Court finds that § 7502 provides theévamkxceptiongo

the physical delivery rule.

Sectin 7502(a) provides that if a retuarriveslate butis postmarked prior to the due
date the postmark date is tilivery date’ Section750Zc)(1) provides thategistration of a

6 See26 U.S.C. 8 604(h) (persons engaged in business must file 1099 returns with the IRS for all
independent contractors that they pg§00or more in a taxable yea26 C.F.R. § 1.6041(a)(2) (axpayes must
makethereturn on form 1099); § 1.604 (taxpayer must file 109&turnsby February 28 (or March 31 if
electonically) of the following yegt Defendant also argues that plainféfls to meet the reporting consistency
requirement because Hi not timelyfile a 1096 summary form for 1996. Plaintiff argues that a Kd@@mary
form is not a “return” for purposes of theporting consistency requiremerithisissue is moot becaeigshe Court
finds that plaintiff failed to pve that he timely filed the 1099 returns.

! Section 7502(a) provides in full:
(a) General rule.

(1) Date of delivery. If any return, claim, statement, or other docurequoired to be filed, or
any paymat required to be made, within a prescribed period or on or befpresaribed date
under authority of any provision of the internal revenue laws is, after sr@dpr such date,
delivered by United States mail to the agency, officer,fficeowith which such return, claim,
statement, or other document is required to be filed, or to which suohepays required to be
made, the date of the United States postmark stamped on the cover in whigktstr, claim,
statement, or other document, or payménmailed shall be deemed to be the date of delivery or
the date of payment, as the case may be.

(2) Mailing requirements. This subsection shall apply only if

(A) the postmark date falls within the prescribed period or on or beforedberibel date-
(i) for the filing (including any extension granted for such filing) of tledurn, claim,
statement, or other document, or
(ii) for making the payment (including any extension granted for making sychepd), and
(B) the returngclaim, statement, or other document, or payment was, within the teseriied
in subparagraph (A), deposited in the mail in the United Statesémwelope or other appropriate
wrapper, postage prepaid, properly addressed to the agency, officer,cer witfh which the

Continued next page...



mailing containing a returs prima facie evidence of deliveand the registration date is the
postmark date, and®02(c)(2) allows the Secretary to extentb®2(c)(1) to certified mail by
regulation® The Circuit Courtsire splitas to whethethese ar¢heonly exceptions to the
physical delivery rule See Miller v. United State884 F.2d 728, 731 (6th Cir. 1986e(tion
7502 sets out “the only exceptions to the physical delivery);uleutschv. Commissiongs99
F.2d 44, 46 (2nd Cir. 1979ame)Anderson966 F.2d at 491 (8§ 7502 does ddplace the
common law mailbox rule Wood v. Commissioneg®09 F.2d 1155, 1157, 11€8th Cir. 1990)
(taxpayer could proveimely deliverythrough testimony However, the Court of Federal
Claims has consistently ruled tfa7502 provides the only exceptionégnatowiz v. United
StatesNo. 96-345T, 1997 WL 625502, at *4 (Fed. Cl. Aug. 5, 1997) (Margoli§; 834502
set[s] forth theonly two exceptions to the physical delivery rule ..(€nphasis in original)
(quotingH.S. & H. Ltd. of Columbia ILLv. United States18 Cl. Ct. 241, 246 (19898ee also
Buttke 13 Cl. Ct. at 192-193. While this rule may seem harsh in some respéqgtsovides ‘an
eagly applied, objective standard,..” Ygnatowizat *4 n.8 (quotind>eutsch 599 F.2d at 46

The Federal Circuitonsidered the issue Bavis v. United StatesThere, the Court of
Federal Claim$iadrejected a taxpayer’'s argument that he could prove timely mailing through
the common law mailbox rule. 43 Fed. Cl. 92, 94 (1999). The Federal Circuit affrmed. 230
F.3d 1383 (Fed. Cir. 2000). In an unpublished opinion, it stateditica the taxpayeffered
only “his own uncorroborated testimony...[he] could not establish jurisdiction undereamyofi
thelaw,” and “[e]ven if [he]were given the benefit of the more liberal approaches of the Eighth
and Ninth Circuits, his own, uncorroborated testimony would be insufficient....” No. 99-5073,
2000 U.S. App. LEXIS 2302, at *7-8 (Fed. Cir. February 16, 2000). The Court noted that in
Wood the taxpger presented the testimony of the postal worker that postmarked his mailing,
and inAndersonthe taxpayepresentedhe testimony of a frienthat accompanied her to the
post office. Id. at 8;see also Woq®09 F.2d at 115Anderson966 F.2d at 489. Although the

return, claim, statement, or other document is required to be filed, which such payment is
required to be made.

Section 7502(c) provides in full:

(c) Registered and certified mailing; electronic filing.
(1) Registered mail. df purposes of this section, if any return, claim, statement, @r oth
document, or payment, is sent by United States registered mail
(A) such registration shall be prima facie evidence that the retlaim, statement, or other
document was delivered to the agency, officer, or office to which addressked; a
(B) the date of registration shall be deemed the postmark date.
(2) Certified mail; electronic filing. The Secretary is authatite provide by regulations the
extent to which the provishs of paragraph (1) with respect to prima facie evidence of delivery
and the postmark date shall apply to certified mail and electronic filing.



Federal Circuitdid not expressly adopt either rule, it did not reverse the longstandingd@ourt
Federal Claims precedent tfa7502 contains the only exceptidnghe physical delivery rule
Thus, this Court followshat precedent here.

Plaintiff admits that he cannot protimely delivery under the physical delivemyle or
either§ 7502 exception. Thus, he cannot show reporting consistency and is not entitled to
Section 530 relief.

[l . THE EVIDENCE AT TRIAL

Justas inDavis even if plaintiff could invoke the common law mailbox rule, he would
still fail to prove timely delivery of the 1099 returns for 1988aintiff must provaimely
delivery by a preponderance of evideficeinder the mailbox rule, proof of timely and proper
mailing creates a presumptiohtomely delivery Anderson966 F.2d at 489, 491. However,
plaintiff failed to provetimely and proper mailing at trial. Thus, even if plaintiff could invoke
the mailbox rule, he would fail twiggerit and would notreate gresumption of timely
delivery. Also, the Court admitted documents tending to prove that deferedemmtreceived the
1099 returns, and plaintiff failed to rebut this evidence. Thus, plaintiff would fail to proety
delivery bya preponderance of the evidence and would not be entitled to Section 530 relief.

A. Testimony

Plaintiff Severino Martinez testified as well BBzabeth Sanchez, plaintiff's former
employee® The deposition of Alfonso Hernandetaintiff's former driver was admitted into
evidence (Tr. at 130; Joint Stip., Ex. 16 at 7-8.)However, thigestinbny does not prove
timely and properly mailing

1. Plaintiff's testimony

Plaintiff's testimony was vague and unreliabRaintiff did not speifically remember
putting the 1099 returns for 1996 in an envelope or mailing thekte did not remember

9 A party claimingSection 530 protection must establish Section 530’s requirements hycageeance of

the evidence Springfield v. United State88 F.3d 750, 753 (9th Cir. 1996).

10 Plaintiff also offered the testimony of his daughter, Brenda Martingzhk Courexcluded her testimony

because plaintiff did not iy defendant he was offering it until the day of trehd hetestimay would have been
cumulative. (Tr. at 123122, 129.)

1 Paintiff also attempted to adnthie depositions of two other driver§Tr. at 131; Pl.’'s Mot. TdJtilize

Depos. at Trial.)TheCourt is excluding these depositidnsa separate ordefSeelanuary 520120rder)
12 Q: Okay, after you typed the 1099s what happened then?

A: [I] putin an envelope or my wife and send them to the IRS.

Q: And sir, do you specifically recall placing these 1099s in the envelope?
Continued next page...



whether he filed 1099 returfer his drivers fotyears 1997-199¢or which the IRS has no
recordof receiving 1099 returns from plaintiff), a period longad more recent than tax year
1996. (Tr. at 97)** And he testified that during the relevant time period, heaxgremelybusy
— taking a lot of work home, staying up late often, and handling a lot of papeniarkt 40,
91-92.}

Plaintiff bases his belief that henailed the 1099 returns for 1986 his office practices.
(Id. at47.) He testified that he, his wife, and his daughter routinely typed bills of lading and
routinelymailed them to customersld(at34-41.) They “immediately” put “everything” that
they “typed or made out” in an envelope and tladways mailedhe envelopes because it was
plaintiff's way of getting paid.(Id. at 37, 40, 47.) However, this evidence only shows a routine
practice of typing and mailing invoices, not tax returns. Completing and maimgttans is a
different processand is done annually.

Also, plaintiff's testimony that he mailed “everything” he “typed or made out” ts no
credible. ltwould mearthat he neveprepared any documerttsathe delivered by hand or kept
for his own recordsYet, when testifying about the three copies of 1099 returns thattepared
he stated:“the ones for the drivers | see the ones that is still working for me, and | took it to
work and put them with the paycheck for that week and the other one, | save it for ndg reco
and the one for the IRS, | put in an envelope or my wife(ld. at46.) And regardinghe bills
of lading, he testified thatewould first “print them out and then give them to the drivers that

A: No.
Q: You don't?
A: No.

(Tr. at 46.)

Q: And you don’t have a specific memory taking the 1099s to the Post Office that you
descibed in mailing them do you?

A: No, | don't.

Q: And it's not your testimony that you were the one who did that, iddeade been your wife?
A: It could have been my wife.

(Id. at 90.)

13 “THE COURT: ...What do you establish now, do you beéewe your knowledge that the corporation files
all returns. THE WITNESS: Probably, I'm not sure. I'm real bad at yganr®ally hard for me to remember the
years.” (Tr. at 101.)

14 Plaintiff hired Elizabeth Sanchez belp carry the worklogdutshe did not arrive until May 1997, after
the returns were dueTi( at 91, 103, 118 16;see als®6 C.F.R § 1.6045.)



way they have it in hand.”ld. at 33.) Thusthe Court declines to find that plaintiff mailed the
1099s because lodaims that kb mailed every document that he prepared.

2. Elizabeth Sanchez’s Testimony

ElizabethSanchez testified that she did not have any knowledge regarding whethe
plaintiff filed 1099 returns for 1996.1d. at 116.) Also, artestimony regardinglaintiff's
mailing practicesnd her preparation of the 1099 returns for 1997 addedslittistancéo
plaintiff's testimony on these subje@sd carriedittle weight because she did not begin working
for plaintiff until May 1997, after the 109@turnsfor 1996 were dueSee26 C.F.R § 1.6041-6.

3. Alfonso Hernandez’s Testimony

At his deposition, Alfonso Hernandez testified that he was a driver for pianti®96
and that plaintiff gave him his 1099 return for that year on time. (Joint Stip., Ex. 16 at 10, 19-
20.) However, this does not prove that plaintiff mailed defendant its copy of theetQ8%on
time. Plaintiff could very well have delivered the drivers their copies so that theylwotl‘get
on [his] casé,while neglecting to mail defendant its copieSe€Tr. at 48.)

B. Documents

Plaintiff did notoffer any documents tending to prove timely and proper mailing.
However, defendant®iRS Payer Master File (“PMF”) transcripts shdvat the IRS did not
receive any 1099 returns from plafhfor tax years 1994999. Courts presusthat such
records areorrect, but taxpayers may rebut this presumptavis, 43 Fed. CI. at 94Plaintiff
concedes that these documents are authentic, but attempieghéacti their accuracy with
three IRS documents. Plaintiff contends that these documents contain inaccpravieg that
the PMF records mighiso be inaccurate. However, piaff first produced these documents to
defendant on the day before trial, leaving defendant no opportunity to explain them. Thus, the
Court gives little waght to any of the documentséeming inaccuracies. Moreover, none of the
statements that plaifitfocuses on relate to 1099 returns or to PMF transclipfaintiff has
failed to prove timely delivery by a preponderance of the evidencewasr the common law
mailbox rule.

15 Exhibit 17 is a “Form 88&\” containing the following statement that plaintiff claims is incotrd®S

audit of tax year 1989 inchtes that the taxpayer was issuing W2®l.’s Ex. 17; Trat60,63.) Exhibit 18 is a
March 5, 1999 “Summary of Employment Tax Examination” showiag) defendant assessed plairitifé same
amountof tax liability for both 1995 and 1996(Pl.’s Ex. 18; Tr.at 6869.) Plaintiff argues that this shows that
defendant did not conduct “any kind” of examination of 1996 and just “tacked’eat®®b numbers. (Tat 63.)
Exhibit 19 is an October 20, 1999 letter from IRS Appeals Officer Afaadgl, whch plaintiff claims restatesie
error in Exhibit 17. (Ex. 19Tr. at 72.)



V. CONCLUSION

Plaintiff has failed to provide @abledefense to the 1996 assessment. Thus, plaintiff is
not entitled to judgment on hegaim and his complaint is dismisseshd the IRS is entitled to
judgment on its counteiaim. The parties shall submit a joint stiptibn to the Court by
February 62012 as to the amount of the judgment on defendant’s counterclaim.

s/ Lawrence S. Margolis
LAWRENCE S. MARGOLIS
Senior Judge, U.S. Court of Federal Claims




