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Takings; U.S. ©NST. AMEND. V;

RailsTo-Trails Act, 16 U.S.C. § 1247(d)
(2006);

Summary Judgment, RCFC 56(a);

Certification of Question of State Law
(Michigan Supreme Court Rule
7.305(b)(1));

ICC Termination Act of 1995, Pub. L.
104-88, 109 St. 803 (1995), 49 U.S.C.
§ 10903;

Notice of Interim Trail Use, 49 C.F.R. §
1152.29(d);
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Reform Act of 1976, Pub. L. No. 94-
210, 90 Stat. 31 (1976);

Transportation Act of 1920, Pub. L. No.
66-152, 41 Stat. 456 (1920);

Tucker Act, 28 U.S.C. § 1496 (2006);

1855 Mich. Pub. Act No. 140;

2 Mich. Comp. Laws § 11135 (1929);

49 C.F.R. 88 152.26(a), 1152-29(d)-

CONNIE and DOUGLAS
THOMPSON,et al,

Plaintiffs,
V.
THE UNITED STATES,

Defendant

* % ok ok ok ok K % F ok ok ok K % Kk ok kX X *

kkkkkkkkkkkkkkkkkkkkkhkkkkkkkkkkkkkkkkkx

Mark F. Hearne, Il, Meghan S. Largent, Lindsay S.C. Brinton Clayton, Missouri, Counsel
for Plaintiffs.

J. Nathaniel Watson, United States Department of Justice, Environment and Natural Resources
Division, Washington, D.C., Counsel for the Government.

MEMORANDUM OPINION AND ORDER REGARDING THE PARTIES’
CROSSMOTION SFOR SUMMARY JUDGMENT
IN THIS RAILS-TO-TRAILS ACT CASE.

BRADEN, Judge.
l. RELEVANT STATUTORY BACKGROUND .
In 1920, Congress enacted fhmnsportation Actlelegaing to the Interstate Commerce

Commission (“ICC”) authority to regulate the closure of railroad rigbtavay. See
Transportation Act of 1920, Pub. No. 66152, 41 Stat. 456 (1920). In 1976, t820Act was
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amended to strengthen th€C’'s authority in this regard SeeRailroad Rewualization and
Regulatory Reform Act of 1976, Pub. L. No. 94-210, 90 Stat. 31 (1976).

On March 28,1983, Congressnacted the RaH$o-Trails Act, as part of the National
Trails System Act Amendments of 1983. PubNb. 9811, Title I, 97 Stat. 42, 4&odified at
16 U.S.C. § 1247(d) (1994) (“Railo-Trails Act”)). The 1920 Transportation Act, as
subsequenthamended byinter alia, the Railroad Revitalization and Regulatory Reform Act and
the RailsTo-Trails Act, requiresthat a railroadrequest permsion from the Surface
Transportation Board (“STB?*)before it abandos service on ay rail line. 49 U.S.C. §
10903(a)(1) (2006). Whin 20 days thereafterh¢ STBis required topublish a notice in the
FEDERAL REGISTER Of therailroads intentto abandon a rail lineSee49 C.F.R. § 1152.26(a).
After notice is publishedanyparty interested in creating@ublic trail on theabandoned railroad
right-of-way may file a petition stating thgurpose of such usand its intent to assune
responsility for maintenance dhe trail. See49 C.F.R. 8§ 11525(a)(1)

If therailroad is willing to negotiate to allow theght-of-wayto be usedor trail use the
STB issus a Notice of Interim Trail Use (“NITU"Xhat delays disposition of theaight-of-way
for up to 180 days. See49 C.F.R. 81152.29(d) Under theRailsTo-Trails Act, “use of
[otherwise abandoned railroad rigltway as public trails] shall not be treated, for purposes of
any law or rule of law, as an abandonment of the ussuoh rightsof-way for railroad
purposes.”16 U.S.C. § 1247(dsee alsd.addv. United States630 F.3d 1015, 1025 (Fed. Cir.
2010)(“[T] he NITU forestalls or forecloses the landowners' right to unencumbered posedss
the property), reh’g en banaenied 646 F.3d 910 (Fed. Cir. 2011)f an agreemeris reached
to convertthe rightof-way topublic trail usethe railroadmay neverthelesseassert railroad use
in the future.See49 C.F.R. § 1152.29(d).

Il. RELEVANT FACTS. ?

In 1854, the Oakland &ttawa Railroad Compar(he “O & O Railroad”)acquired wo
rights-ofway in lonia County, Michigan.Pl. FFUF Exs. A37-38, A160-161.The next yearthe
O & O Railroadmerged with the Detroit & Milwaukee Railroad Compdfly & M Railroad”).
Seel855Mich. Pub.Act No. 14088 34 (attached to Plainti§¥ August 11, 2010 Motion For
Partial Summary Judgment as App.. AThe D & M Railroad continued to acquar railroad
rights-ofway. Pl. FFUF Exs. A1-30, 33-36, 39-40By 1857,D & M Railroad had constructed a
continuous rail line beteenmilepost 137.83 southeast lodwell, Michigan and milepost 122.0

Yn 1995, the dtiesof the ICCwere transferred to the STEReelCC Termination Act of
1995, Pub. L. 104-88, 109 Stat. 803 (1995).

% The relevant facts discussed herein were derived from the exhibits attacheidtttis?
August 11, 2010 Proposed Findings of Uncontroverted Fact (“Pl. PFUF Exs-F5AB-JJ").
Pl. PFUF Ex. A is a 3page affidavit, executed on August 10, 20dpYMeghan S. Largent, one
of Plaintiffs’ attorneys, who conducted searches of various land records. PI.BXSUA1150
are exhibits to the Largent Affidavit.



just east of Prairie Creek, Michig4tthe Ling). Pl. PFUF Ex. Bat 31-323 Subsequentlythe
D & M Railroadchanged its name to the Detroit Gdadaven & Milwaukee Railroad (“DGH.
M Railroad”), Pl. PFUF Ex. B at 32andacquired aradditionalright-of-way. Pl. FFUF Exs.
A31-32.

In 1882, the Grand Trunk Western Railrqé&@rand Trunk Western"acquired thdOGH
& M Railroad and the two railroads merged their assets in 1¥8PFUF Ex. Bat 32. Grand
Trunk Westernremained in businessitil 1986, whent was acquired byhe Stratis Corporation,
which was later renamettie Central Michigan Railroad CompanyPl. PFUF Ex. Bat 33. In
1993,the Grand Rapids Eastern Railro8&RE Railroad”)acquired the Line.Pl. PFUF Ex. B
at 33. In 1999the GRERailroad mergeé with Mid-Michigan Railroad, now a subsidiary of
RailAmerica, Inc. (“RailAmerica”), whicloperated the ine until 2007.PI. PFUF Ex. Bat 33.

On May 16, 2007, & West Michigan Trails and Gregays Coalition the “Coalition”)
met with RailAmerica to discuss converting the Line from railroad usputdic trail use. PI.
PFUF Ex. C, D. On December 18, 200#e Mid-Michigan Railroad (the “Railroad”)filed a
Petition for Exemptionvith the STBto abandon the LinePl. PFUF Ex. B

On January 7, 2008he STBissued anotice of the Railroads December 18, 2007
Petition to abandon the LineSee73 FeD. REG. 1263 (Jan. 7, 2008).

On January 222008, theCoalition requestedhat the STBissue aNITU by filing a
Statement Of Willingness To Assume Financial Responsibility with the FTBPFUFEXs. I, J
at 3 On April 3, 2008,the STB issueda NITU, authorizingthe Coalition andthe Railroadto
engage in an 180-day negotiation periéd. PFUF Ex. &t 34, 6. Thesenegotiationdailed.

On October 2, 2008, the Friends of the Fred Meijer Heartland Tthié (Friendy
interceded andequested that the STB extend &@il 3, 2008NITU for an additional 180 days
to allow additionalnegotiationgo takeplace Pl. PFUF Ex. P, Q On October 28, 20Q08he
STB issued a new NITUdesignatingthe Friendsas the proponemf the trailand allowing
negotiations to proceed until April 27, 200Rl. PFUF Ex. Cat 2.

On October 31, 200&n agreemenwas reachedndthe Railroadtransferredhe Line to
the Friendsvia a quitclaim deed” Pl. PFUF Ex. T In exchange,he Friends paid the Revad

% A series of “Val Mapg created bythe Grand Trunk Western Railroad and filed with
the Governmeniveresubmitted by Plaintiffs aBl. PFUF Exs. A450; see alsdl. PFUF Ex. A
147 (describing the provenance of the mapBlaintiffs did not statewith what agency these
mapsoriginally were filed The maps “list[ ] and depict[ ] the deeds or other methods by which
[the railroad] acquired an interest in its rigiitway for the relevant portions of the rail line” and
now are stored at the National Archives. Pl. PFUF Ex. A #ifie “Val Maps,” however, are
not official Michiganland records andhe file stamp on some of the maps is illegible.

* A quitclaim deed is “[a] deed that conveys a grantor's complete interesaior in
certain real property but that neither warrants nofgsses that the title is valid BLACK’S LAW
DICTIONARY 477 (9th Ed. 2009).
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$1 million as consideration. Pl. PFUF Exs. T, U. On November 19, 2@®Railroad advised
the STB thathe sale of thé&ine tothe Friendsvas completedPl. PFUF Ex. V

In December2008, a“Trail Development Agreementbetween the Friends and the
Coalitionwas signedwhereinthe Friendsagreed to Hold title forthe Railroaccorridor from. . .
lonia to Lowel[.]” Pl PFUF Ex. W (emphasis added)Subsequently, the Friends sold part of
theLine to the Michigan Department of Natural Resour&sPFUF Exs. BB, EE, and donated
the rest, Pl. PFUF Exs. CC, DD, subject to revefsidrthe Line to the Railroad, if rail service
commencs in the future Pl. PRJF Exs. BB-DD.

[I. PROCEDURAL HISTORY .

On September 17, 2009, Connie and Douglas Thompson, Sarana&ttiage,LLC,
and Shirley Zeaglerfiled aclass actiorComplaintin the United States Court of Federal Claims
on behalf of themselves and all similarly situated persons. On November 12, 2009 #laintiff
filed an Amended Complairadding twelveother Plaintiffs. After obtainingleave ofcourt,
Plaintiffs filed a Second Amended Complaont February 1, 201(Q'Sec. Am.Compl.”). The
February 1, 2010 Second Amend€dmplaint alleges thathe NITUs effected ataking of
Plaintiffs’ propertyfor which they are entitled to just compensatioBec. Am.Compl. { 157.
The Second Amended Complaint addetther Plaintiffs, but dropped the class allegations
contained in the first two versions of tBemplaint®

> A “reversion’ is a future interest remaining in the transferor followtimg conveyance
of certain lesser estates to a transferee, typically when the transferee takessoppsstate of
freehold[.]” Preseaullv. United States100 F.3d 1525, 1533 (Fed. Cir. 1996é) pang¢
(“Preseault I7).

® At present,Plaintiffs include Connie and Douglas Thompson (“the Thompsons”);
Debra and Robert Austin (“the AustinsRenee and Troy Baldwin (as successeinterest to
Robert Baldwin) (“the Baldwins?)Leroy and Lois Bendt (“the Bendts”Ryan Burch the
Harold Buys Trus Jeffrey Cady; Elaine and Jdpaswell (“the Caswells})Otto Christensen;
Jerry and Sandy Cook (“the Cookspan Courtadejrederick and Linda Ellsworth (“the
Ellsworths”) Marcia EmmonsOnnette and Ricky Feehan (“the FeehanR9pger and Sandra
Flinn (“the Flinns”y Fay and Marcia Fountain (“the Fountains”); Bobbie Fox; Sherry Free; Paul
Geiger Il; Barbara HarringtorHarold and Karen Haskins (“the Haskins'Darry Heffelfinger;
Hilda and Jay Hulbert, Jr. (“the Hulberts'Cindy and Roger Lodholtz (“the Lodholtzs”)
Michael McCaul; Shirley PatrickQuake-zik Sportsman’s Club (“Qu&e-zik”); Karissa Roth
(neeBrown) (“Roth”); Saranac Mini Storage.LC (“Mini Storage”); Saranac PropertiesLC
(“Saranac”) Thomas Simpson; Corie SmitAnita and Robert Talcott (“the Talcotts"TWR
Properties, LLC (“TWR”) Vanderhyddenia, LLC (“Vanderhyddonia”); Mary and Norman
Vernon (“the Vernons’)Donald and Margaret Videan (“the VideansShirley Zeagler;Albert
Zigmont The Helen Zigmont Trust'Zigmont Trust”), and Mary and William Zigmont (“the
Zigmonts”). The Helen Zgmont Trust is not listed as daintiff in the caption ofthe Second
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On August 11, 201CighteenPlaintiffs filed a Motion For Partial Summaryutigment,
together with a Memorandum in Support (“Pl. Mot.fpr a ruling that their property rights were
takenby operation of th®ails To-Trails Actandthereforethey areentitled to just compensation
under the Fifth Amendment to the United States Constitut®n September 8, September 29,
and October 18, 201the Governmenfiled unopposed Motionsdf Extension @ Time, that the
court granted.

On October 20, 2010, the Government filedCeossMotion For Partial Summary
Judgment Ad OppositionTo Plaintiffs’ Motion For Partial Summary JudgmédtGov't Cross
Mot.”).

On November 19, 2010, Plaintiffs filed an Unopposed Motion For Extension of Time that
the courtgranted On November 24, 2010, Plaintiffs fileal Response Tohe Government’'s
CrossMotion And A Reply To The Government’s Response (“Pl. Re&s@iReply).

On December 1 and 14, 2010, the Government filed additional unopposed Meirons
Extension @ Time that were granted by the courOn December 17, 2010, the Government
filed a ReplyTo Plaintiffs’ CrossMotion Respons€'Gov’'t Reply”). Plaintiffs filed Notice O
Supplemental Authoritypn: December 14, 2010; February 3, 20E&pruaryl4, 2011; April 6,
2011; April 11, 2011; April 13, 2011; May 9, 2011; and July 8, 2011.

On May 26, 201loral argumentvas held whereinthe court requested supplemental
briefing as to whether the case involvaay unresolved questions of state law tladuld be
certified to theState of MichigarSupreme Court‘Michigan Supreme Court’) Pursuant to that
request, on June 30, 20Hlaintiffs and the Government fileBupplemental Briet

Amended Complaint. The Second Amended Complaint, howevancludes allegations
identifying the Zigmont Trust as a plaintifSec. Am. Comp. 1 124-126.

’ Plaintiffs that moved for summary judgment are: the Austitie Baldwins, Burch,
Christensen, the Caswells, Emmons, the Flinns, Fox, the Haskins, Hg#ell@uake-zik,
Roth, Smith, Vanderhydionia, the Vernons, the Videans, the Zigmonts, and the Zigmont Trust.
As explained herein, six of these Plaintiffs,, the Caswells, Emmons, Fox, Smith, Vanderhyde-
lonia, and the Vernons, claim ownership of properties conveyed by deed interitry for
railroad rightof-way use. Those six Plaintiffs are referred to as the “Conveyance Bdintif
The twelve remaining Plaintifi@ho moved for summary judgment are referred to as the “Non
Conveyance Plainfg,” i.e,, the Austins, the Baldwins, Burch, Christensen, the Flinns, the
Haskins, Heffelfinger, Qu&e-zik, Roth, the Videans, the Zigmonts, and the Zigmont trust. The
Railroad is alleged to have acquired rggbfway over the No#Conveyance Plaintiffs’
propertiesitherby condemnation and/or prescription.
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V. JURISDICTION .

A. Regarding Plaintiffs’ Fifth Amendment Takings ClauseClaims.

The jurisdiction of the United States Court of Federal Claimset forth in the Tucker
Act, 28 U.S.C. § 1491 (2006). Under the Tucker Act, the court may “render judgment upon any
claim against the Uted States founded either upon the Constitution, or any Act of Congress or
any regulation of an executive department, or upon any express or impliecccantrathe
United States, or for liquidated or unliquidated damages in cases not sounding in2®rt.”
U.S.C. § 1491(a)(1). The Tucker Act, however, is “a jurisdictional statute; it does atat ang/
substantive right enforceable against the United States for money damagegT]he Act
merely confers jurisdiction upon it whenever the substantiight exists.” United
Statesv. Testan 424 U.S. 392, 398 (1976). Therefore, a plaintiff must identify and plead an
independent contractual relationship, constitutional provision, federal statute, arivexec
agency regulation that provides a substantive right to money dam&gesFishewn. United
States 402 F.3d 1167, 1172 (Fed. Cir. 2008h bang (“The Tucker Act itself does not create a
substantive cause of action; in order to come within the jurisdictional reach anditiee of the
Tucker Act, a plaintiff must identify a separate source of substantive law ¢gaaé€ithe right to
money damages.”). The burden of establishing jurisdiction falls on the plaiggg. FW/PBS,
Inc. v. City of Dallas, 493 U.S. 215, 231 (1990) (holding that the burden is on plaintiff to allege
facts sufficient to establish jurisdictiorsee alsdRCFC 12(b)(1).

The moneymandating provision in a takings case is the Fifth Amendment torhed
StatesConstitution. See Acceptance Ins. Companies, intJnited States503 F.3d 1328, 1336
(Fed. Cir. 2007)"A Fifth Amendment takings claim falls within the Tucker tAcgrant of
jurisdiction[,] because it is a claim against the United States founded @ddonstitution.y
(internal quotation marks and citations omitted)

In Preseaultv. ICC, 494 U.S. 1 (1990(*Preseault 1), the United States Supreme Court
affirmed the constitutionality of the Rail®-Trails Act, but held that the Tucker Act provides
the United States Court of Federal Claims with jurisdictioadjudicate &kingsClauseclaims
that arise undethe Act In doing sothe United States Suprent@ourt held that a landowner
may have a remedy in the United States Court of Federal Claims under the Aatlker a
takings claim under the Fifth Amendment to the United States Constit8&a Preseault 4194
U.S. at 12;see also idat 13 (“We reaffirm that a Tucker Act remedy exists unless there are
unambiguous indications to the contrary.8ge also Stop the Beach Renourishment, ¥nc.
Florida Dept. of Envtl. Pro;.130 S. Ct. 2592, 2601 (201@gaffirming that a takingnay occur
when the govermment “recharacterizs] as public properfy] what was previously private

property”).

Subsguently, Plaintiff in that cas@led a claim in the United States Court of Federal
Claims seeking compensation for the takthgt he allegedly suffered by operation of the Rails
To-Trails Act. See Preseault. United States27 Fed. Cl. 69 (Fed. Cl. 1992). The United States
Court of Federal Claims held that the plaistdid not have any compensable property interest
as a matter of state property law because of subsequent federal enacticheat9091. In
Preseaultv. United States100 F.3d 1525 (Fed. Cir. 199@&n(bang (“Preseault IT), however,
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the United States Court of Appeals for the Federal Cimgtturnedthe lower court’s ruling

that state law property rights could be altered by operation of federal law, Ehthaithe
Preseaut had a compensable property right under the relevant law that was affected by
operation of the RaH3o-Trails Act.Id. at 1530,1537-40;see also idat 152930 (describing the
chronology of the case).

The United States Court of Appeals for the Federal Circuit also has hela tildahgs
claim may accrueipon the STB’s issuance afNITU. SeeCaldwellv. United States391 F.3d
1226 1233, 1235 (Fed. Cir. 2004¢rt. deniecb46 U.S. 826 (2005)'The taking, if any, when a
railroad rightof-way is converted to interim trail use under {Rails-To-]Trails Act occurs
when state law reversionary property interests thatilav otherwise vest in the adjacent
landowners are blocked from so vestingWe . . . hold that the appropriate triggering event for
any takings claim under thRails-To-] Trails Act occurs when the NITU is issugd

In this casetheinitial NITU wasissued orApril 3, 2008 andwas extendedn October
28, 2008 PI. PFUF Ex. J, Q Since the Complaint was filed on September 15, 2010, the claims
allegedtherein were filed within the siyear statute diimitations. SeeJohn R. Sand & Gravel
Co.v. United States552 U.S. 130, 13324 (2008) foldingthat the Tucker Act’s sikyear statute
of limitations is absolutgurisdictional and requireghe trial courtto examine thigssuesua
spontg. Accordingly, the court hagddetermined it hagurisdiction toadjudicatethe claims alleged
in the September 15, 2010 Complaint.

B. Regarding The Property Rights At Issue And Subject To Michigan State
Law.

A thresholdjurisdictional issue in this case ishether theprinciples offederalism and
comity require the court to certifyquestions ofproperty lawthat arisein this caseto the
Michigan Supreme Court SeeMich. Sup.Ct. Rule 7.305(B)(1) ("When a federal court.
considers a question that Michigan law may resolve and that is not contglibtichigan
Supreme Court precedent, the court may . . . certify the question to the Michigan Supreme
Court.”); see alsoM. Bryan Schneider,'But Answer Came There None”: The Michigan
Supreme Court And The Certified Question of State, UAWVAYNE L. REv. 273, 306 (1995)

(“In terms of what courts are allowed to certify questions of state law tsuibreme court, the
Michigan rule is at least as expansiveaay other state's provision®).

8 The Michigan Supreme Court does not usually entertain certified questiGee
Schneider, 4WAYNE L. Rev. at 315(1995) (“Not only does the court refuse to answer most
guestions, but it generallfgils to state the reasons for its refusal. Generally, a federal court
certifying a question to the Michigan Supreme Court should not be at all surprised this
response: ‘On order of the Court, the question[s] certified by the [insefyicgritout here] are
considered, and the Court respectfully declines the request to answer then{giebti
(alterations in original).

One reason that Court does not routinely entertain certified questions appears to be
becausehe constitutionality of Michigris certification ruleis an unresolved issue among the
Justices See e.g, In re: Certified Questions from the U.S. Court of Appeals for the Sixth
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In the leadingRailsTo-Trails Act case the United States Court of Appeals for the
Federal Circuit engagen an extensive analysis of stgieopertylaw wherethe relevant state
supreme gurt declinedto entertain a certifiedjuestion SeePreseaultll, 100 F.3dat 1530,
1534-37. Therein, our appellate court observgddeally th[e] question would be decided by
the [s]tate . . . courts utilizing their knowledge of and experience with their state’s property
law.” Id. at 1534. Recognizing that certification might not always beiable option,in Toews
v. United States376 F.3d 1371, 138(Fed. Cir. 2004), our appellate coadvisedthat “courts
have a duty to decide the cases before thenmeviee it reasonably can be don&f.]id.

In the court’s judgment, certification of the relevant issues of Michigan gyolaav is
not required in this cadsecausehte Michigan Supreme Couhasresolved these issu@sthree
key cases In Quinnv. Pere Marquette R, 239 N.W. 376 (Mich. 1931jhe Michigan Supreme
Court heldthatthe languagef a deed governs whether a railroad rightvay is obtained in fee
simple absolute or a lesser estate. at 378-79. In Mich. Cent. RR.v. Garfield Petroleum
Corp., 290 N.W. 833 (Mich. 1940), the Court heltht whena railroad acquires a riglof-way
by prescription® or condemnatiott it cannot acquire more than an easement for railroad
purposes.ld. at839 And, inMichigan Dept. of NaturalRes.v. Carmodytahti Real Estate,
Inc., 699 N.W.2d 272 Mich. 2005), thecourt held that a railroad easement does not extend to
other public purposes such as railbankiid).at 285-87.

For these reasonghe court has determined, in this cabat“[b]asic fairness, avoidance
of unwarranted delay and the imposition of additional costs on the parties, and conservation of
judicial resources, all dictate that [the court] should decide thi§.fastee Toes 376 F.3d at
1381.

Circuit, 472 Mich. 1225, 12226 (2005) (Young,J. concurring)(declining request to certify
stating his belief that cerfication violates the Michigan @hstitution but stating that he
neverthelesshonor[s] the majority position of this Court and participate[s] in certified guest
matters.”) see also idat 1225 (Weaver, J. concurring) (same

® Accordingly, the United States Court of Federal Claims has construegstpésty law
issues in several recent Ralls-Trails Act cases, without requesting certificatioBee,e.qg,
Whispell Foreign Cars, Inaz. United StatesNo. 09315L, 2011 WL 3805918t *5-6 (Aug. 29,
2011) (Hewitt, C.J.) (applying Florida lawgiapreal Inc.v. United States99 Fed. CI. 133, 140
46 (Fed. Cl. 2011(Wheeler, J.) (applying Massachusetts lafw)na F.NordhusFamily Trustv.
United States98 Fed.Cl. 331, 336-39Fed. CI. 2011) (Wheeler, J.) (applying Kansas law);
Macy Elevator, Incv. United States97 Fed. Cl. 708, 718 n. 15 (Fed. Cl. 2011) (Firestone, J.)
(applying Indiana law).

19 prescription is “[tlhe acquisition of title to a thing (esp. an intangible thirfy as the
use of real property) by open and continuous possession overtargtptriod? BLACK’S LAwW
DICTIONARY 1302 (9th ed. 2009).

1 Condemnation is “[t]he determination and declaration that certain propertyaed). |
is assigned to public use, subject to reasonable compensation; the exercisewnf @omain by
a governmental entity. BLACK’SLAwW DICTIONARY 332 (9th ed. 2009).
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V. STANDING.

The United States Supreme Court has held that “the question of standing is whether the
litigant is entitled to have the court decide the merits of the dispute or of parigsulaes.”
Warth v. Seldin 422 U.S. 490, 498 (1975). Standing must be determined “as of the
commencement of suit.”"Rothe Dev. Corpv. Dep't of Def, 413 F.3d 1327, 133&-ed. Cir.
2005) Quoting Lujanv. Defenders of Wildlife504 U.S. 555, 561 (1992)The party invoking
federal jurisdiction bears the burden of establishing stand@eglLujan, 504 U.S.at 560-61

Specifically, “a plaintiff must show [that] it has suffered an ‘injury intfdhat is . . . concrete
and particularized and . . . actual or imminent, not conjectural or hypothetical; . . .ulyeisn]
fairly traceable to the challenged action of thefendant; and . . . it is likely, as opposed to

merely speculative, that the injury will be redressed by a favorable detisivends of the
Earth, Inc.v. Laidlaw Envtl. Serv., Inc528 U.S. 167, 180-81 (2000) (internal citations omitted).

The Februar 1, 2010 Second Amended Complaint alleges that each of the Plamtiffs
the owner of a fee simple estdtet abuts and underliesrailroad easement that has been
subjected to “railbanking.” Sec. Am.Compl. 1 7129 @lleging the land interests of each
Plaintiff).  Plaintiffs further claim that th&lITU process“operated totake the Plaintiffs’
reversionary right to [their] landy preempting or forestalling thesBlaintiffs’ reversionary
right[s] to their property Sec. Am.Compl. I 157internal ctation omitted) Thus, the Second
Amended Complaint hadleged injury in fact thatambe redressed by a ruling requiritigatthe
United States pay just compensation for the alle@géthg of Plaintiffs’ propertyinteress.
Therefore, Plaintiffs havestablished standing to seek an adjudication of their takings claims,
althoughthe precise nature of their property interest remains for the court’s firathdeation
as discussed below.

VI. STANDARD OF REVIEW REGARDING SUMMARY JUDGMENT .

On a motion for summary judgment, the moving party must show that there is no genuine
issue as to any material fact, and that it is entitled to judgment as a matter &mWDuramed
Pharm., Inc, v. Paddock Labs.Inc., 644 F.3d 1376, 1380 (Fed. Cir. 2011) (“Summadgment
is appropriate if there are no genuine issues of material fact and the maxtngspentitled to
judgment as a matter of law.$pe alscRCFC 56(c). Only genuine disputes of material facts
that might affect the outcome of the suit will precluglgtry of summary judgment.See
Andersonv. Liberty Lobby, Inc.477 U.S. 242, 248 (1986) (“As to materiality, the substantive
law will identify which facts are materialOnly disputes over facts that might affect the outcome
of the suit under the governing law will properly preclude the entry of summary judgment.
Factual disputes that are irrelevant or unnecessary will not be countddhe).“existence of
somealleged fatual dispute between the parties will not defeat an otherwise properly supported
motion for summary judgmen}’ Id. at 24748. To avoid summary judgment, the nonmoving
party must put forth evidence sufficient for a reasonable finder of faetumra erdict for that
party.ld. at 248-50.

The moving party bears the initial burden of demonstrating the absence of any genuine
issue of material factSee Celotex Corpv. Catrett, 477 U.S. 317, 325 (1986) (holding the
moving party musmeet its burden “byshowing’'—that is pointing out to the [trial] cour-that
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there is an absence of evidence to support the nonmoving party's sageglso Wavetronix

LLC v. EIS Elec. Integrated Sys$73 F.3d 1343, 1354 (Fed. Cir. 2009) (“The moving party
bears the burden of identifying those portions of the pleadings, discovery and affithavit
demonstrate the absence of a genuine issue of material facDfice the moving party
demonstrates thabsence of a genuine issue of material fact, the burden shifts to the nonmoving
party to show the existence of a genuine issue for tBak Shum. Intel Corp, 633 F.3d 1067,

1076 (Fed. Cir. 2010) (“If the moving party meets its burden of establistiagthere is no
genuine issue of material fact and is entitled to judgment as a matter of lavwhehbarden

shifts to the nonmoving party to set forth specific facts showing that there mimgéssue for
trial.”).

A trial courtis required to resolve any doubt over factual issues in favor of the
nonmoving partySee Matsushita Elec. Indus. Go.Zenith Radio Corp.475 U.S. 574, 587
(1986 (“[O]n judgmentthe inferences to be drawn from the underlying facts must be
viewed in the light most favorable to the party opposing the motigaltgrations in original)
(internal quotation marks anctitationrs omitted). Further, all reasonable inferences and
presumptions must be resolved in favor of the nonmoving faeey. Andersod77 U.S. at 255
56, see also Rembrandt Daftechnologies, LR. AOL, LLC 641 F.3d1331, 1336(Fed. Cir.
2011)(“[A]ll justifiable inferences [are drawn] in favor of the rotoving party[.]”)

VIl. GOVERNING PRECEDENT.

The United States Court of Appeals for the Federal Circuihbliken banadhat Takings
Clause claims that arise from railbanking proceedings under theTRallgils Act must be
analyzed under a thrgmart test. Firstthe trial court must determirfgrho owned the strips of
land involvegq” i.e, did the railroad “acquire only easemelftor did it obtain fee simple
estates*® under applicable state lawBeePreseault 1] 100 F.3d at 1533. Secontf the
railroad acquired only easementgere the term®f the easements limited to use for railroad
purposes, or did they include future use as public recreational trailgj?femphasis added).
Third, if therailroad acquired a “broad enough” easement under applicable state law, did “these
easements terimate[] prior to the alleged taking so that the property owners at the time geld fe
simples unencumbered by the easementdi?]”

12 1n Preseault 1] the United States Court of Appeals for the Federal Circuit observed
that: “an easement is not . . . a possessory estate of freehold. Tradilanatterization
describes an easement as a ‘use’ interest, sometimes an ‘incorporeabrnerdgditbut not a
‘possessory’ interest in the land.” 100 F.3d at 1533.

13 The partieoftenrefer to the propertinterest at issuas a “fee” or “fee simple."The
United States Court of Federal Claims has held thatdefinite interest in a property that is not
burdened by reversionary interests or conditions subsequanet properlyis known asa “fee
simple absoluté See Chevy Chase Land Go.United States37 Fed. Cl. 545, 564 (Fed. CI.
1997) (“A fee simple absolute (often inaccurately describedfee simple’) is of infinite
duration, and comprises the greatest estate that one can posses) ROGER A.
CUNNINGHAM ET. AL., THE LAW OF PROPERTY, § 2.2, at 29 (2d ed. 1993)).
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VIIl.  PLAINTIFFS’ AUGUST 11, 2010 MOTION FOR PARTIAL SUMMARY
JUDGMENT REGARDING CONVEYANCE PLAINTIFFS .

In this case, theo-called “Conveyanc¥ Plaintiffs” have proffered three deeds that they
argue did not transfer a fee simple absolute to the Railroad, but only an easemermt. &8\
10, 1725; Sec. Am. Compl. 1 11, 14, 20, 29, 32, 44, 50, 56, 68, 71, 86, 89, 101, 110, 113, 116,
125, 128.

A. Preseault 11, Step I Michigan Law Governs The Property Rights At Issue.
1. Michigan Law.

The Conveyance Plaintiffs argue that such ternig@st,” “give,” and “across” appear
in the deedsat issueand evidence that the Railroad did not acquire a fee simple absolute for
rightsof-way. PIl. Mot. at 2223 (citing CAMERON, MICHIGAN REAL PROPERTY LAW (3d ed.
2006) § 10.8).Moreover, the Avery deed contains language restricting the property etdpyir
the Railroad for “Rail Road purposes, and for no other Purpose.” Pl. Mot. at 25 (citing Fl. PFU
Exs. A37-A38). The Lovell and Barbdeeds reserved to Lovell and Barber igétrto continue
using the landsubject tathe Railroad’s easemen®l. Mot. at 2324 (discussing Pl. PFUF Exs.
A25-26, 29-30). For this reason, the lonia County, Michig&egister of Deeds describes the
Barber and Loveltonveyances as “right[s] of wd evidencing that the Railroad acquired only
an easement in these propertid3. Mot. at 25 (citingJAMES G. CAMERON, MICHIGAN REAL
PROPERTY LAW, 86.6, p. 32 (3d ed. 2009 Suppa)l¢wing contemporaneous documendsbe
considered in construire deeyl).

The Government responds thas a matter of Michigan law, the deeds conveyed a fee
simple absolute to the Railroad so there is “no owner of a separate underlyingyarapesst to
claim the rights of the servient estate holderPreseault 1) 100 F.3d at 1552see also
Quinnv. Pere Marquette Ry. C0.239 N.W. 376, 379 (Mich. 1931) (holding that, under
Michigan law, a deed that conveys a parcel of land “to be used for railroad purposestilimay
convey a fee estate in that property). Each deed in this case specifies “all ahal shregu
hereditaments and appurtenances thereunto belonging or in anywise appgerémdirthe
reversion and reversions remainder and remainders rents fees and profits dhdrexif the
estate rights with intest claim or demand whatsoevégi[,or materially identical language.
Gov't Cross Mot. at 1113. The words “rightof-way” and “easement,” however, do not appear
in any of the conveyances at issue in this case. Gov’t Cross Mot. at 14. Morgewehagh
the Avery and Barber deeds state that the property interests being tegthafer only for “Rail
Road purposes,” as a matter of Michigan law, a fee simple absolute interesbnvayed
rendering any statements to the contrary “declaration[s] of the purpodeeptfinveyance[s],
without [legal] effect to limit the grant.” Quinn, 239 N.W. at 379. To the extent that the
Conveyance deeds are ambiguous, the Governangaéghat any ambiguity must be construed

14 A “conveyance” is “the voluntary transferring of a right or propértBLACK’S LAW
DicTioNARY 383 (9th ed. 2009).
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against the grantor. Gov't Cross Mot. at (t#ing Quinn 239 N.W. at 379). Therefore, the
property at issue was conveyed to the Railroad in fee simple absolute.

The court’s analysis begins with the general proposition that Michigawvitams deed
language like “righiof-way” presumptively as describing an easement, at least in the railroad
context. See Carmodyahti, 699 N.W.2d at 280 (“[A] deedranting a rightof-way typically
conveys an easement, whereas a deed grdatiwdgtselfis more appropriately characterized as
conveying a fee or sonwher estafg]”). But, inCarmody-Lahtithe Michigan Supreme Court
distinguished the phrase “rigbf-way” from the deed inQuinnthat convegd “all the estate,
right, title, claim, and demandhatsoevef the [grantot]” Id. at 283 &lterationin original)
(quoting Quinn 239 N.W. at 378). Such language “unambiguously show][s] the grantors’ intent
to convey theientireestate.” Id.

TheMichigan Supreme Court hetatthe deed irQuinnconveyeda fee simple absolute
despite the fact that the deaidissuealso containethe following languags,e.,

sold and conveyed to the . . . Railroad Compamyé used for railroad purposes
only,” ‘a parcel of land one hundred feet in width, lying fiftefeon each side of
the center line of the . . . Railroad, as located and establigloedand across the
landsof said parties of the first part[.]

Quinn 239 N.W. at 378 (emphasis added).

Carmody-Lahtireinforces theprimacy of the term “rightof-way” in a deed. See699
N.W.2d at 281 (“That the parties described the interest as going ‘across’ the laats i
they understoodhe rightof-way as being distinct from the land itself.”) (emphasis added)
Carmody-Lahtifurther emphasized that the deadissue unlike that in Quinn, contained ho
languagethat. . .affirmatively indicates that the parties intended to convey a fee simpde.”
(emphasis added).

As a resultthe word “across,” standing alone, is insufficient, as a matter of Michigan law
to establish that only an easement is conveyed, where the deed also contaagelanggesting
that a fee simple absolute had been conveled.

2. The Court’'s Resolution As ToThe Three Deeds Proffered By The
Conveyance Plaintiffs.

Next, the court examines each of the three deeds proffered by the ConveyardésPlain
to determine the property right(s) at issue.

a. The Avery Deed

The Avery deed “granted[,] bargained[,Jsold[,] remised[,] released[,liened and
confirmed . . . [a]ll that certain strip okand” to theO & O Railroad. Pl.PFUF Exs. 3738.
This deed alscexpressly conveyethll the Estate righi] title[,] interes},] claim and demand
whatsoever” tahe O & O Railroad and its “successors and assigns forever. PRIUFEXxs. 37
38. The Avery deed, howevergstricteduse “by said Rail Road Company for their Rail Road
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purposes, and for no other [plurpose.” PEUF Exs. 3738. Nevertheless,he Avery deed
conveyed to the Railroadthe reversion and reversidrisremainder& remainderg] rentsl,]
issues and profits thereof].Pl. PFUF Exs. 3B8. In addition, te Avery deed uses the word
“across” asdid theQuinndeal, wherein the Michigan Supreme Court hitld railroad acquired
a fee simple absoluteln this context, the court discerns tlia¢ word “across’tlescribesghe
physical location of the strip of land conveyed,, astrip being located “acrogévery’s] land
in the East half of the North East &ter” of a larger plot. PPFUFEXxs. 3738. Finally, he
Avery deeddoes notuse the term “righof-way.” As the Michigan Supreme Court has held:
“Where the land itself is conveyed, although for railroad purposes witlyput specific
designation ofa right of way the conveyance is in fee and not of an easethei@armody-
Lahti, 699 N.W.2d at 280g{uotingQuinn 239 N.W. at 379 (193)1Jemphasis added

For these reasons, the court has determinedibaiverydeedconveyed to the O & O
Railroada fee simpleabsoluteinterestin the describedstrip of land Therefore, as a matter of
law, the NITUdid not forestall any reversionarights of the Plaintiffs whose claims depend on
the Avery Deed.

b. The Lovell Deed

The Lovell deedlsousesthewords ‘granted[,] bargained[dold[,] remised[,] releasgd
aliened[and] confirmed[.] PIl. PFUFExs. 2930. This deed alsoonveyedthese rightgo the
D & M Railroad’s “successors and assigns forever.” PEUF Exs. 2930. In addition, the
Lovell deedfurther transferredto the D & M Railroadany “estate right titlé including “the
reversion and reversiopsremainder and remaindgisrents|,] issues and profits theredf[.PI.
PFUFExs. 2930. The Lovell deed, howeverid not restrict theailroad’s use of the land to
railroad purposes. APFUFEXxs. 29-30.

As with the Avery deed, the Lovell deed’s use of the word “across” desthibéocation
of the strip of land that is being conveyed. FRUFEXs. 2930 (describing “[a] strip ofdnd. . .
as surveyed staked out & located by said Company across that part owned loy§ihe.”)
Finally, the Lovell deed requires the railroad to “drain said land so that no wsbr s
accumulate[,] . . . anth make and maintain a good board fenceeach side of said road across
said land& suitable fence crossings where & when needed,”PPUFEXxs. 2930. But, hese
restrictions do not create any reversionary interests and appbaredesn imposedby the
Lovell deed on the Railroad to protect Lovell’'s remaining property interests.

For these reasons, the court has determinedhbatovelldeed conveyetb the Railroad
a fee simpleabsoluteinterest in the described strip of land. Therefore, as a matter oftlhaw,
NITU did not forestall any reversionary rightsf the Plaintiffs whose claims depend on the
Lovell Deed.

C. The Barber Deed.

The Barberdeed states that it granted[,] bargained[,old[,] remised[,] releasgd
aliened and confirmédcertain landto the Railroad Pl. PFUF Exs. 2526. It also expressly
states that the land is “quit claimed” by the grantor and cante@yhe Railroadthe reversio
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and reversions[,] remaindand remainders|[,] rents|,] fees[,] and profits thergdf Pl. PFUF
Exs. 2526. In addition, theBarber deed refers tthe rights of the public for a highway,”
suggesting that the scope of the conveyastails that future use may be made of the strip of
land by the Railroad for other public purposes.PPUFE Exs. 25-26.

Here again,fte court dicerns that theise of the word “across” in the deeslers to the
location of the strip of land being conveyee., “a strip of land One hundred feet wide across
the farm of the [grantors] Pl. PFUFEXxs. 2526. As such, it describes strip that runs in the
middle of a farm that otherwise belonged to the Barbleks.

And, as with the Avery deed, the words “for Rail Road purposes” do appear in the Barber
deed, but they do not limit the conveyancamn@asement for the same reasons discussed above.
See Carmody-Laht699 N.W.2d at 280. The Barber deed differs, however, from the Avery deed
in that it conveys the strip of land to the Railroao fong aghe said above described premises
shall be used for Rail Road purposeBl! PUF Exs. 25-26 (emphasis added).

For these reasons, on one hand, the court has determined that the Barber deed did not
convey an easement to the railroad for the reasons discussed herein, and denii#s’ Plaint
Motion for Summary Judgment with respect to Plaintiffs whoséms are tied to the Barber
deed™ On the other hand, the court declines to grant summary judgment in the Government’s
favor becausédhe Governmenhas not demonstrated that Plaintiffs whose claims are based on
the Barber deed have property interesin the Line that was affected by the NIT0.

15 Plaintiffs Emmons, Fox, and Smith are the alleged successonterest to the land
originally conveyed by the Barber deed. PI. Mot. at 10 (citing Pl. PFUF Exs. A79-80diEs)
A87-88 (Fox), A113-114%mith)).

% The parties did not addressettmportance of lie phrase “so long aghat typically
conveys a fee simpldeterminableunder Michigan law (as opposed to a fee simple absolute).
See St. Mary’s Med. Ctr. of Saginaw, Inc.Carpenter 2001 WL 1545918 (Mich. App. Ct.
2001) eer curiam) (unpublished) (“The special limitation characterizing [a] determinalglesfe
typically introduced by words such as ‘until,” ‘during,” and ‘so long aqgjoting CAMERON,
MICHIGAN REAL PROPERTYLAW, § 7.10 at p. ZA); see also Chevy Chasg7 Fed. CI. at 564
(summarizing types of defeasible fee estatd$le Cameron treatise th&@t. Mary’squotes is an
older edition of the treatise, which is now outdat@tiroughout this opiniornthe court has cited
and referred to the newer, third edition, which was published in 2006. In the most recent edition,
the text quoted by th8t. Mary’sCourt can be found a&fAMERON, MICHIGAN REAL PROPERTY
LAw, §7.9at 269 (3d ed. 2006

A fee simple dterminable is “[a]n estate that will automatically end and revert to the
grantor if some specified event occurs[BLACK’S LAwW DICTIONARY 692 (9thed. 2009). The
parties did not address (1) whether the Barber deed may have conveyed a fee simple
determnablerather than a fee simpbldbsolutenor (2) what consequences this might have for a
Rals-To-Trails Act takings claim. fe courtthereforedeclines to grant summary judgment for
14



Because the court has determirtledt the Conveyance Plaintifésther have no property
interest over the ibe (Avery and Lovell deeds) tiave a noyet-defined property interest in the
line (Barber deed), it isnnecessary to conduct the rest ofRheseault llinquiry.

IX. PLAINTIFFS’ AUGUST 11, 2010 MOTION FOR PARTIAL SUMMARY
JUDGMENT REGARDING THE NON-CONVEYANCE PLAINTIFFS .

The NonConveyance Plaintiff€ontendthat the Railroad acquired righofway over
their property eitheby condemnatioror prescription. PIl. Mot. at-8. Because the underlying
issues of Michigan property law presented by the-RonveyancePlaintiffs differ from those
presented by the Conveyance Plaintiffs, the court will discusssepenately.

A. Preseault |1, Step 1: The Property Interests Acquired By The Railroad

The first step in thd’reseault Ilanalysis requirethe court to determinéhe property
interestsacquired by a railroad for a righf-way.

It is well settled in Michigataw that

arailroad can only acquire an easement over land by condemnation, it can secure
no greater interest by prescription; angdrescriptive right, where there is no color

of title, cannot be broader than the claims which the user evider@edinarily,

there is nause [sic] by a railroad company beyond the use for purposes of right
of way.

Garfield Petroleum290 N.W.at 839 (Mich. 1940)citation omittedemphasis added}.

This limitation is impliedbecausehte Michigan Constitutionirhits the use of eminent
domain, requiring that “[w]here the interest to be taken is not expresslg, dtadecondemner is
presumed tdakeno greater interest than an easement, where an easement is sufficientyto satis
the purposes of the taking.ld. at 835. Thus, “[t] he right to purchase and hold lands for the
purposes of the [railjroad . . . must be construed as conferring no right to hold the property in
derogation of the purposes for which it was takeld’ at 834(internal citations and quotati
marks omitted) see also idat 8% (“If, in condemnation proceedings, a railroad is expressly
limited ‘to enter upon and take possession of and use the said land, franchise, and other property
for the purpose of its incorporation,’ it woultherefore]appear that the extent of its right and
possession would be restricted to railroad purposesudting2 MicH. Comp. LAws § 11135
(1929) (authorizing railroads to engage in eminent domain under Michigan. |akgrefore, as

either party with respect to the Government’s liability for taking thevamt Plaintiffs’ property
interests.

17 Under Michigan law, the property righsata railroad acquirgethrough condemnation
or prescriptionare the sameld. Therefore, the court need not determine how Riadroad
acquiredthe easemerstat issue
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a matter of law, once a railroad’s use ends, all rights in the land acquired by ocatidanor
prescription revert back to the original property owners, restored in fee sibguaite.

Under Michigan law grescriptiveeasement requires only that a railroad’s use “must be
adverse, under claim of right, continuou®.( uninterrupted), open, notorious, peaceable, and
with the actual or presumed knowledge or acquiescence of the owner of the sengergrit.”
JOHN G. CAMERON, MICHIGAN REAL PROPERTYLAW (3d ed.2006) § 6.11 €iting, inter alia,
Marr v. Hemenny297 N.W. 504 (Mich. 1941)).

In this case, the Ne@onveyance Plaintiffs haverofferedwarranty or quitclaim deeds
andlocal tax records teastablishfee simple absolutewnership of thepropertyunderlying and
abuttingthe Line® The Governmeninsists thatheseplaintiffs are still required t@stablish an
unbrokenchainof-title from the time that the &lroad condemnedor took by prescription
easemerstover theproperies at issue until the time the NITU was issuéabv’'t CrossMot. a
21-22.

It is axiomatic that “[w]ithout undisputed ownership of . . . property at the time of [a]
taking| ], the [Plaintiffs] cannot maintain a suit alleging that the Governmektthair property
without just compensation.”Cavin v. United States956 F.2d 1131, 1134 (Fed. Cir. 1992)
(citing United States/. Dow, 357 U.S. 17, 2@1 (1958));see also Wyatt. United States271
F.3d 1090, 1096 (Fed. Cir. 2001). This burden is met when a plaintiff establishes a property
interest in fee simpleSeeNormanyv. United States63 Fed. Cl. 231, 245 (Fed. G004),aff'd
by 429 F.3d 1081 (Fed. Cir. 2008)There is no question that fee simple ownership of real
property constitutes a cognizable property interest.”). The United &atesof Appeals for the
Federal Circuithoweverhasnot issued @recedential opinion requirirthata plaintiff alleging
a takingby virtue of the issuance afNITU demonstrate an unbrokehainof-title to establisha
reversionaryproperty interesin land previously acquired by a railroad.

In this case, Plaintiffs proffered authenticated recorded deeds that aiesdely
Michigan law,seeMich. Comp. L. 8565.1 (“Conveyance of . . . any estate or interest therein,
may be made by deed, signed and sealed by the person from whom the estedreglris
intended to pass . . . and recorded as directed in this chajterut any other act or ceremony
whatever.”), as well as local tax records demonstrating that they are the oivties land. In
a Takings Clause case that arose in the RaitsTrails context the United States Court of
Federal Claims hadeterminedhatrecent deesland tax records are sufficient to establish a fee
simple absolute at the time the railroadwaced a property interest where

18 SeePl. PFUF Exs. A53-55 (the Austins):Exs. A5657 (Baldwin); Exs. A6@1
(Burch); Exs. A6872 (Christensen); Exs. 8834 (the Flinns); Exs. A934 (the Haskins); EXxs.
A95-96 (Heffelfinger); Exs. A10304 (Quake-=zik); Exs. A105106 (Roth); Exs A125126 (the
Videans); Exs. A33-148 (the Zigmonts); Exs. A12832 (the Zigmont trust).The Val Maps
also indicate that portions of some of the Mdonveyance Plaintiffs’ property was obtained by
condemnation. PL. PFUF Exs. A42-50.
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[e]lach Plaintiff . . . presented to the Court a warranty or quit claim deed
evidencing when and by what instrument he or she acquired ownership rights in
the property. Each Plaintiff also provided evidence of real estate tax payments t
Marshall County, Kansas during 2003, the year of the issuance of the NITU. The
Plaintiffs furnished a Marshall County, Kansas appraiser's map outlining the
Plaintiffs’ property and its connection to the railroad Frghtvay. While
Defendant has reserved its right to challenge the standing of any individual
landowner based upon information that may later be discovered, Defendant has
not disputed that each named Plaintiff owns a fee simple interest.

NordhusFamily Trustv. United States98 Fed. Cl. 331, 336 (Fed. CI. 2011).

In this case, the court likewise has determitieat the NorConveyance Plaintiffs have
proffered suficient evidence to establishraversionaryright in fee simple absolute to property
acquired by the Railroaoly condemnation or prescriptidor rights-ofway.

B. Preseault 11, Step 2:The Scope Of The Railroad’s Property Interest

The second step of thereseault Ilanalysisrequires the court taetermine whether
publicrecreationatrail use is withirthescope okeasemeistheldby theRailroad

The NonrConveyancePlaintiffs in this case argue that public recreatibmail use was
not contemplate@itherby the original owners of the propenty the Railroad when @cquired
an easement. PMot. at 3233, see also Preseault 1) 100 F.3d at 1543 (observing thatist
“difficult to imagine that either party to the original transfers had anytt@ngptely in mind that
would resemble a publrecreation trail). Accordingly, theeasementacquired by the Railroad
cannot now be expanded for public use. PI. Mot. af33.

The Government responds thét the terms of the easement when first grardasesl broad
enough under theexistingstatelaw to encompass trail use, the servient estate holder would not
be in a position to complain about the use of the easement for a permitted purpose Cr&sv't
Mot. at 25(quoting Preseault 1100 F.3d at 155. The Governmenturther argues thdand
taken by a railroad in Michigaior a rightof-way is deemed to btaken “for public purposes,”
andthat such public purposestend torecreational trail use. Gov@rossMot. at 27 (citing
Detroit Int’l. Bridge Co.v. Am. Seed Cp228 N.W. 791, 794 (Mich. 1930)). In other words, so
long asan easement is put to use for some public purpose that is not “plainly repugnant” to the

19 As further support for their position, Plaintiffs point out thataamatter of Michigan
law, the public cannot have prescriptive rights in recreational prop8agBarnesv. Michigan
Air-Line Ry, 32 N.W. 426, 42@7 (Mich. 1887) (holding that a railroad’s ability to acquare
easement by prescription or condemnation is limited to the original “use pdojoose made of
[the land] by the railroad company.’3ge also Comstock Wheelock234 N.W.2d 448, 450
(Mich. App. 1975) (“The public can have no prescriptive right in property for recreational
purposes.”) €iting Pigorshv. Fahner, 177 N.W.2d 466 (Mich. App. 1970ff'd 194 N.W.2d
343 (Mich. 1972)).
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originally intended use, public use for another purposatisn thescope of theeasement.See
Gov't Cross Motat 2627 (Quoting Barnew. Michigan Air-Line Ry, 32 N.W. 426427 (Mich.
1887))*° More importantly, the Government emphasizes Mathigan law now expressly
provides that railbanking is considered a public purp&seMicH. CoMP. LAWS § 474.51 (1(3)
(2000) (“The preservation of abandoned railroad rights of way for future rail use and their
interim use as public trails is declared to be a public purpoSe The Governmentalso
contends thapreservatiorof the railroad righf-way is, in and of itselfa “railroad purpose.”
Gov't Cross Mot. at 28Railbankingfurthers the original purpose of the easement by ensuring
that railroad rights are available for future u&eeH.R. Rep.No. 98-28,at 8 (1983, reprinted

in 1983 U.S.C.C.A.N. 112, 120 (stating that {Rails-To-]Trails Act “will protect railroad
interests by providing that the right-of-way can be maintained for futureadilise even though
service is discontinued and tracks removed, and dg@ing railroad interests from any liability

or responsibity in the interim period.”).

That Government also insists that it is impossible to determine what interest thelrailroa
actually acquiredbecause e NonrConveyance Plaintiffgely solely on waluation maps to
establish condemnation. Gov't Cross Mait2021. But thosenaps do noindicatewhether the
railroad acquired an easement or some greater property int€estt Cross Motat 21 €iting
Amalikserv. United States55 Fed. Cl. 167, 175 (Fed. Cl. 2003) (“The purpose of [valuation]
maps was to identify parcels for valuation, not to distinguish types of ownerghip.”)

29 1n addition, the Government cites a series of cases in which state courts héidilthat
use is within the scopaf an easement for railroad uséov’t Cross Motat 23-24(citing Chevy
Chase Land Cov. United States733 A.2d 1055, 1059 (Md. 1999answering questions
certified by158 F.3d 574 (Fed. Cir. 1998)ff'd 230 F.3d 1375 (Fed. Cir. 1999) (holding under
Maryland law, recreational trail use falls within the scope of a railroad eageivash. Wildlife
Pres., Inc.v. State 329 N.W.2d 543, 547 (Minn. 1983) (holding, under Minnesota law, that
“[r]ecreational trail use of the land is compagildnd consistent with its prior use as a rail line,
and imposes no greaterrdden on the servient estates.Barneyv. Burlington N.R.R, 490
N.wW.2d 726, 732 (S.D. 1992) (holding, under South Dakota law, recreational trail use is a
“public highway” use “compatible and consistent with its prior use as a public ydijwa
overruled by Browrv. Northern Hills Regional R.R. Authority32 N.W.2d 732 (S.D. 2007);
Riegerv. Penn Cent. CorpNo. 85CA-11, 1985 WL 7919, *4 (Ohio Ct. App. May 21, 1985)
(unpublised) (holding under Ohio law that “conveyance of a railroad “offway to the State
of Ohio for use as a recreation trail does not constitute an abandonment ohtlod-wgy for
public travel.”)).

The Government’s reliance up@arneyis misplaced,as this casevas overruled. See
Brown, 732 N.W.2d at 739 (“To the extent that this holding conflicts \Bi#éliney Barneyis
overruled.”).

1 But, the Government fails to mention that Section 474.51(1)(3) was enacted 4976
part of the State Transpatitan Preservation A¢tmore than a century after most of the
easements at issue in this case were obtaiSe@. Twp. of Binghamm RLTDR.R, 576 N.w2d
731, 733 (Mich. App. 1998).
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The court declines to adopt the Government’s argumensel@ral reasons. Firsthder
Michigan law, the “extent ofd railroad’s] right and possession [is] restrictedradroad
purposeSwhen it acquires its interest via prescription or condemnat8eeGarfield, 290 N.W.
at 835(emphasis added) The Governmerd position that recreational uses are within the scop
of a railroad easementhowever,would requirethat the court conclde that, under Michigan
law, “railroad purposes” include “recreational purposeS€eNordhus 98 Fed. Cl. at 338 (“To
state the obvious, removing tracks to establish recreationaliraiot consistent with a railroad

purposel.])

The Michigan Supreme Counts rejectedhis rationale In Carmody-Lahti the deedat
issue conveyed an easement “for railroad purposes bnl¥p99 N.W2d at 275, 285. In
determining whether theailroad abandonethis easement fofrailroad purposs,” the Gurt
relied onthe fact thatthe railroad indicated an intent to stop usithge easement for “railroad
purposes” by “both seeking federal permission to abandon its railroad and rerttoirais
themelves.” Id. at 288 The Courtfurther concluded that these actions demonstrated a clear
intent not to continue using the easement for “railroad purpodds.&t 288-89 As such, the
Court reasonedthat recreational use of a railroad easement by the public is not a “railroad
purpose” under Michigan lawid.

It is true that he Michigan Supreme Couhas held that arailroad that previously
cordemned a righof-way later couldinstall braces and crogsecesto support a bridge over the
land without committing a second takingee Barngs32N.W. at 426. In Barnes therationale
was that the bridge work was rigb plainly repugnant to or varying from the purpose originally
contemplatedsito amount to a change of useld. at 427.

In this case by contrast conversion of the &lroad easemesinto a public recreational
trail transforns the nature of the easememtdis substantially different from the original use.

As theUnited State€ourt of Appealdor the Federal Circuit explained:

[1]t appears beyond cavil that use of [railroad] easements for a recaddtial—

for walking, hiking, biking, picnicking, frisbee playing, with newdglded tarmac
pavement, park benches, occasional billboards, and fences to enclose the
trailway—is not the same use made by a railroad, involving tracks, depots, and
the running of trains. The different uses create different burdens. In the one case
there was an occasional train passing through (no depots or turntables or other
appurtenances are involved tirese rights of way). In the other, individuals or
groups use the property, some passing along the trail, others pausing to engage in
activities for short or long periods of time. In the one case, the landownelr coul
make such uses of the property as weastinconsistent with the railroad's use,
crossing over the tracks, putting a fruit stand on one edge of the property, or
whatever. In the other, the government fenced the trail in such a way as to deny
that access.
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Some might think it better to have people strolling on one's property than to have
a freight train rumbling through. But that is not the point. The landowner's grant
authorized one set of uses, not the other.

Toews 376 F.3d at 1376-77.

As for the 1976 Act, the United States Court of Appeals floe Federal Circuihas
squarely rejected theotion that subsequently enacted state legislation can alter the scope of an
easement grantegrior to the legislationn considering whether &akings claimarises bythe
issuance of a NITU See Haslv. United States403 F.3d 1308, 1315 (Fed. Cir. 2005) (“[T]he
property rights of these early landowners are governed by the law in dffdet ame they
acquired their land.”)see also Preseaullt, 100 F.3d at 1540 n. 13 (rejecting the argument that
state statutes enacted after a railroad easement was granteddgbrapgety rights that “were
fixed at the time of their creatifit). 2

Finally, the court rejects tH@overnment’sargument that the possibility of reactivation at
some hypothetical time in the futusggnifies that the Line is still being used for a railroad
purpose. Moreover, this result would ineonsistent withCarmody-Lahti wherea railroad that
pursuedrailbarking and removed railsevidencedabandonment of theasement See 699
N.W.2d at 289 (“[The railroad] abandoned that easement for state property lawegsunies it
sought, obtained, and acted on the ICC’s permission to abandon the railwasdq also
Capreal, Inc.v. United States99 Fed. CIl. 133, 14¢Fed. CIl. 2011) “(R]eactiviation [of a
railroad line under railbanking] simply is too remote for railbanking to be dered a
permissible railroad use.”

For these reasonthe court has determingd this casethat public recreationatrail use
exceeds the scope thle Railroad’seasemerst

C. Preseault 11, Step 3 When Did The Easement Terminate?

The third step of the Preseault llanalysisrequires the court to determinghetheran
easement has taiatel, i.e,, “so that the property owners at that tifoéthe NITU issuance]
h[o]ld fee simples unencumbered by the easeniemieseaultl, 100 F.3d at 1533. The United
States Court of Federal Claims repeatddigheld that there is no need pooceed tahe third
step ofPreseault llif the court has determindbat public recreationalkrail use is outside the
scope of an easemertbee, e.g. Whispell Foreign Cars, IncUnited StatesNo. 09315L, 2011
WL 3805918at *10 (Fed. CI. Aug. 29, 201) (“[T]he court has determined that recreational trail
use is not within the scope of the easement, [thus] the court need not determineimethis t
whether the easement was abandoned under Floridd lgsiting Preseault 1] 100 F.3d at
1533).Since tle court has determined that Michigan law does not authorize public recreational
trail useof railroad easementthe court need not proceed to the third stepreteaultll.

?2|n Preseault I our appellate court observit, if a state statute operated to divest the
plaintiffs of their reversionaryproperty interestthis “would constitute a separate ground for
finding a governmental taking.” 100 F.3d at 1540 n. 13.
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For these reasons, the court has determined that the&Cdloreyance Plaintiffs in this
casewere forestalled from acquirinpeir reversionaryfee simple absolutatereston April 3,
2008,the date théirst NITU was issued

X. CONCLUSION.

The Government igntitled to summary judgment as to claims based on thellLand
Avery deed$®  Accordingly, hose claims are dismissedSec. Am. Comp. 1 280 (the
Caswells), 10911 (Vanderhydédonia), 112114 (the Vernons).SeeRCFC 56§). In additon,
summary judgment is deniegto bothparties with respect to claims based on the Barber deed.

The courtalso has determined thahe Non-Conveyance Plaintiffs have established a
reversionary property interest in the easements onghgpertiesandthat theApril 3, 2008and
October 28, 2008lITUs havetaken these interests for Government uaecordingly, the court
grantssummary judgment on behalf of the NGonveyance Plaintiffs with respectttoose two
elements, leaving the issue and amounustf compensation for trial

Finally, by no later than January 9, 2Q%fhe remaining?laintiffs who did not move for
summary judgment, but whose clairage based on deeds that adentical or similar tothe
Lovell and Avery deedshallshow cause as to why their claims should not be dismissed for the
grounds stated herein.

IT 1S SO ORDERED.

s/Susan G. Braden
SUSAN G. BRADEN
Judge

23 The Vernons are alleged successnsmterest to the land originally conveyed by the
Avery deed. Pl. Mot. at 10 (citing Pl. PFUF Exs. A112Z31). The Caswells and Vanderhyde
lonia are the successdrsinterest to land originally conveyed by the Lovell deed. PI. Mot. at
10 (citing Pl. PFUF Exs. A66-67 (Caswells), A121-122 (Vanderigd&)).
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