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OPINION

Walter Wayne MillsMills and McKeever, P.C., Oklahoma City, Ofr plaintiff.

Amanda L. TantupCivil Division, United States Department of Justice, Washington,
D.C., with whom was Assistant Attorney GeneFahy Westfor defendant.

ALLEGRA, Judge:

The plaintiff inthis actionis a property ownehatparticipated in a subsidized housing
program run by the Department of Housing and Urban Development (Hd@xchange for
rent subsidies and other benefits, plaintiff agrechaintain its property ia decent, safeand
sanitary mannerThe contract in whiclt madethis promise -a Housing Assistance Payment
contract (HAP contract) provided that the failure to maintain and operate the property would be
an event of defauthat couldresultin the suspensioor cancellatiorof payments.In fact, upon
finding that the property in question was neither decent, safe, nor saHtHDyinformed
plaintiff that it wascanceling plaintiff's subsidy payments. Plaintiff challengesstaction, and
the inspection findings on which it wasemisedcontendinghatHUD’s cancellatiorof its rent
subsidiedbreachedts HAP contract.

In a motion to dismiss under RCFC 12(b), defendarertsinter alia, that this court
lacks jurisdiction ovethis case because plaintiff's HAP contract waswith HUD, but with a
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statepublic housing authorityPrivity, defendabcontends, is thugbsent in this casd~or the
reasons that follow, the colBRANTS, in part, defendant’s motidio dismiss As will also be
explained, the couGRANT S plaintiff leaveto file an amended complaint raisingegulatory
takingsclaim.

l. BACKGROUND
A brief recitation of the facts provides necessary cortext.

In 1974, Congress amended the Housing Act of 1937 to create what is known as the
Section 8 Housing®gram(the Section 8 Programpee42 U.S.C. § 1437fThat program
provides federally-subsidized housing to millions of low-income tenants by aitigomter
alia, the payment of rent subsidies to private owners and developers of low-income housing.
Under the program, tenants make rental payments based upon their income and ability to pay;
HUD thenprovides “assistance payments” to the private landlords to make up the difference
between the tenastcontribution and a “contract rent” agreed upon by the landlord and HUD.
Seed2 U.S.C. 88 1437a(a), 1437f(c)(3)(Mark Props Assocs., L.P. v. United Staté2 Fed.
Cl. 162, 164 (2008) (describing the progra@iiyahoga Metro. Hous. Auth. v. United States
Fed.Cl. 751, 753 (2003)Guyahoga ) (same)

Normandy Apartments, Ltd. (Normandy) owns and manages Normandy Apartenents,
208-unit complex constructed in Tulsa, Oklahoma, in 1968. Normandy financed the
construction of tis complex with a mortgage insured under the National Housing Act, 12 U.S.C.
§ 17158. Effective October 11992, Normandy and “the United States of America, acting
through [HUD]” entered into a HAP contract, withe acting director of HUD’s Tulsa office
signing the contracbn behalf of the United States. Although this original HAP contract expired
in 1997,it wasperiodically renewethroughout the period in question.

In 2000, Normandy sought to prepay its mortgage. On May 23, R@Qered into a
“Use Agreemeritwith HUD under whichNormandywasallowedto prepay its HUD-insured
mortgagean exclange for its promise to maintain the property asilewome housing for a
period of time. Various statutethen in force required the executionagfreements like thigs a
precondition for HUD to allow a property-owner to prepay its mortg&gpe Independence Park
Apartments v. United State®9 F.3d 1235, 1248 (Fed. Cir. 2005) (explaining tle ptayed by
such agreements) he agreement was signed by one of Normandy’s partners abar¢loeor of
HUD’s Oklahoma City Multifamily Center. Undéne Use Agreement, Normandy was to
reserve its units for lovncome tenants under HUD’s Section 8 Program until June 1, 2009.

On October 1, 2004, Normandy entered into a HAP Basic Renewal CdtiteaEtAP
Renewal Contract) This contract listed the Kahoma Housing Finance Agency (OHEA&E the

! These factsra largely drawn from plaintiff's complaint, and, for purposes of this
motion, are assumed to be correSee Bell Atl. Corp. v. Twomb§50 U.S. 544 (2007).
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contract administrator and was signed by OHFA’s Executive Diraciione of Normandy's
partners. HUD was neither a named party nor a signatory on the renewal corti@ceénewal
contract stated that “expeas specifically modified by the Renewal Contract, all provisions of
the Expiring Contract are renewed;” it extentts®P payments to Normandy for five years.

The aforementioned contracts and HUD'’s regulations required Normandy'srS@cti
units tobe kept “decent, safe, sanitary, and in good repair” at all times and contenngtatkzot
inspections of the propertysee24 C.F.R. § 886.323. In November 2004, HUD'’s Real Estate
Assessment Center (REAC) inspectieeNormandy Apartments arghve hephysical
condition of the property failing scoreof 59c*.> Normandytried to correct theedeficiencies.
Starting in February 2005, OHFA conducted a series of follow-up reviews of thetgrope
finding, at that timethat the “exigent health and safety” deficiencies had been corrected. HUD
did not conduct a follow-up review. In February 2006, howedEl) sent Normandy a
certified letter stating that because it had been unable to reinspect theypidpeto
unforeseen circumstances,” it was clostsgeview of the property’s November 2004 REAC
physical condition score.

On August 23, 2006, REAC inspected Normandy Apartments and gave the property a
failing score of 54c*. On August 29, 2006, OHFA conducted a management review inspection
of Normandy Apartmentslit concluded that “the deficiencies noted on the last REAC physical
inspection conducted on 8/23/06 have been satisfactorily completed” and that “the REAC sc
of 54c* does not reflect the appearance of the property” because “the pisperdecent, safe,
and sanitary condition.” Subsequently, Normandy requested an adjustment of the August 23,
2006, REAC score. On or about October 15, 2006, and, again in Novembeit 2a06d HUD
to check the status of its appeal, but was unable to obtgimfmrmation A week aftethelast
of these cal, HUD informed Normandy that the appeal would not be considered because it was
untimely. In March 2007, HUD asked Normandy for a letter stating its intent tplgaevith the
inspectionrequirementsHUD later assured Normandy that it would grant it another REAC
inspection. No further REAC inspections occurred.

On June 20, 2007, HUDsteadnformed Normandy that wasterminatng its Section 8
HAP payments to Normandy because of its August 2006 REAC failing. sek® notified
Normandy'’s tenants that it would stop providing rent assistance payments. A [S&p2&m

2 OFHA is a public housing agency (PHA). A PHA is “any State, county, municipality,
or other governmental entity or public body (or agency or instrumentality thevkizh is
authorized to engage in or assist in the development or operation of public housing.” 42 U.S.C.
§ 1437a(b)(6)(A).

3 The “c” following the score indicated that at least one life threatening health atyl saf
deficiency was noted. The “*” after the score indicated that at least one inoperakk sm
detector was noted.



2007, letter from HUD confirmed its termination of Normandy’s Section 8 HAP pagment
HUD abated its HAP payments beging on November 1, 2007, and continued the abatement
through June 1, 20009.

In Octoberof 2007, Normandy fileguitin the Uhited State®istrict Court for the
Western District of Oklahoma, seeking declaratory and injunctive relgbp HUD from
abating the HAP payments, claiming that HUD had breached the HAP contract &tddvits
regulations. On November 1, 2007, the district court denied Normandy’s motion for a
preliminary injunction, finding that this court, and not it, had exclusive jurisdiction beer t
breach of contract claim against HUNormandy Apartments, Ltd. v. U.S. Dep’t of Haus.
Urban Dev, 2007 WL 3232610, at *2 (W.D. Okla. Nov. 1, 2007). On appeal, the United States
Court of Appeals for the Tenth Circuit affirmed the dismigd the breach of contract claim, but
reversed the dismissal aGeparate claim that HUD violated its own regulatioNsrmandy
Apartments, Ltd. v. U.S. Dep’t of HoésUrban Dev, 554 F.3d 1290, 1297, 1299-1300 (10th
Cir. 2009). Subsequently, however, plaintiff moved to voluntarily dismiss its case, whicim mot
the district court granted on April 2, 2009.

On January 25, 2010, plaintiff filedcamplaint in this court, alleging that HUD breached
the 2004 HAP RnewalContract with Normandy by failopto follow the proper protocol for
termination of HAP payments. On April 2, 2010, defendant filed a motion to dismiss pursuant to
RCFC 12(b)(1), alleging there is no privity of contract between defendant anchsbynand
pursuant to RCFC 12(b)(6), alleging that Normandy failed to state a claim.a@8,2010,
plaintiff filed its response, and on May 20, 2010, defendant filed its reply. The court Held ora
argument on defendant’s motion on September 8, 2010. On June 1, 2011, defendant provided
the cout with additional documentation regarding the contracts in question.

. DISCUSSION

Deciding a motion to dismiss “starts with the complaint, which must beplegltied in
that it must state the necessary elements of the plantlfiim, independermif any defense that
may be interposed.Holley v. United Stated24 F.3d 1462, 1465 (Fedir. 1997);see also Bell
Atl. Corp, 550 U.S. at 555. He plaintiff must establish that the court has subject matter
jurisdiction over its claimsReynolds v. Any & Air Force Exch. Sery846 F.2d 746, 748 (Fed.
Cir. 1988);Hansen v. United State85 Fed. Cl. 76, 94 (2005). The court may look beyond the
pleadings and “inquire into jurisdictional facts” to determine whether jurisdietests.
Rocovich vUnited States933 F.2d 991, 993 (Fe@ir. 1991). RCFC 12(d) provides that if
“matters outside the pleadings are presented to and not excluded by the court,ahemuastibe
treated as one for summary judgmenriit, this provision “does not apply to a motimade
under Rule 12(b)(1) to dismiss for lack of jurisdiction over the subject matter,” unddr thic
court undoubtedly may “address matters outside the pleadiRg=t! IslandMLC, Inc. v.
United States67 Fed. CI. 27, 32 (2005) (citifigpxgon Corp. v. BNFL, Inc312 F.3d 1379,
1383 (FedCir. 2002));see also Petrtdunt, L.L.C. v. United State80 Fed. Cl. 51, 58 (2009).



To survive a motion to dismiss for failure to state a claim under RCFC 12(b)(6), the
complaintmust have sufficient “faal plausibility” to “allow [] the court to draw the reasonable
inference that the defendant is liablé%hcroft v. Igbgl129 S. Ct. 1937, 1949 (2009ge also
Klamath Tribes Claims Comm. v. United Sta@&Fed. Cl. 203, 208 (2011).h& plaintiffs
factual allegations must “raise a right to relief above the speculative level” aasd‘tre line
from conceivable to plausible Bell Atl. Corp, 550 U.S. at 555ee also Dobyns v. United
States 91 Fed. Cl. 412, 422—-28 (2010) (examining this pleading standdedertheless, the
Federal Circuit has recently reiterated that “[iJn ruling on a 12(b)(6) médicismiss, the court
must accept as true the complanindisputed factual allegations and should construe them in a
light most favorable to thelaintiff.” Cambridge v. United StateS58 F.3d 1331, 1335 (Fed.
Cir. 2009);see also Bank of Guam v. United Sta%%8 F.3d 1318, 1326 (Fedir. 2009),cert.
denied 130 S. Ct. 3468 (2010petro-Hunt, 90 Fed. Clat 68.

Defendant argues, undeCFC 12(b)(1), that this court lacks jurisdiction over plaintiff's
complaintbecausehe contraconwhich plaintiff predicates its casegas not with the United
States or an agency theredifalternatively claims that plaintiff's complaint fails to statelaim
and should be dismissed under RCFC 12(b)Raintiff demurs to tBsedismissal arguments,
making various contentions to which the court will now turn.

A. Judicial Estoppel

As a threshold matter, plaintiff asserts that defendant should be estopped fiorg arg
that this court lacks jurisdiction because it claimed otherwisigeiimjunctive action previously
filed by plaintiff in thedistrict court. Raintiff contendghathaving argued to the district court
that plaintiff's contract casbelonged in this court, defendant should belpdedfrom now
contending otherwise.

“The doctrine of judicial estoppel,” the Federal Circuit has stated, “is thetera party
successfully urges a particular position in a legal proceeding, it is estoppethking a
contrary position in a subsequent proceeding where its interestshanged.” Data Gen.

Corp. v. Johnson/8 F.3d 1556, 1565 (Fe@ir. 1996) (citingDavis v. Wakeleel56 U.S. 680,
689 (1895). Because this doctrine has its rootéprotec{ing] the integrity of the judicial
process,New Hampshire v. Main@&32 U.S. 742, 755 (2001 here is little doubt that it
generallyappliesto the United States, albeit with soceveatsnot herein relevantSee
Cuyahoga Metro. Hous. Auth. v. United Stat&sFed. Cl. 534, 554-56 (200%)yahoga )
(discussing this issue arigth) see also New Hampshire v. Majis32 U.Sat 755 (applying the

* See also In re Cassid§92 F.2d 637, 641 (7th Cirdert. deniedsub nom.Cassidyv.
Comm’r of Internal Revenyd98 U.S. 812 (1990) (“Judicial estoppel is a doctrine intended to
prevent the perversion of the judicial proces¥Knstantinidis v. Cher626 F.2d 933, 938 (D.C.
Cir. 1980) (rule is intended to prevent “improper use digial machinery”);Scarano v. Centr.
R.R.Co. of N.J.203 F.2d 510, 513 (3d Cir. 1953) (judicial estoppel prevents parties from
“playing ‘fast and loose with the courts{quoting Stretch v. Watsqr69 A.2d 596, 603 (N.J.
Sup. Ct. Ch. Div. 1949)).

-5-



doctrine to a state).More debatable is whether the doctrine mestrain ay party, including

the United Statesrom arguingack of jurisdiction. On this count, there is a brewdogflict
amongthe circuits. Compare Lydon v. Boston Sand & Gravel Q@5 F.3d 6, 14 (1st Cir. 1999)
(indicating that judicial estoppel may be invoked to prevent claims of lack diftr@), with
Whiting v. Krassner391 F.3d 540, 544 (3d Cir. 2004ert. deniedsub nom.Krassner v.

Whiting, 545 U.S. 1131 (2005) (indicating that such estoppel cannot be used to confer absent
jurisdiction); see also Wight v. Bank#ericaCorp, 219 F.3d 79, 89 (2d Cir. 2000)

(“caution[ing] that ‘special care’ shoulzke taken in considering whether judicial estoppel should
even apply ‘to matters affecting federal subject matter jurisdicti¢guidting 18 Charles Alan
Wright, Arthur R. Miller & Edward H. Cooper, FeBrac & Proc § 4477 (1981)).

Even ifthis est@pel doctrine is available in theory here, it is, nonetheless, inapplicable
on the facts presentedVhile thecircumstancesnder which the doctrine may be applied are not
“reducible to any general formulation of principlé&llen v. Zurich Ins. C9667 F.2d 1162,

1166 (4th Cir. 1982), according tiee Supreme Court, “several factors typically inform the
decision whether to apply the doctrine in a particular caew Hampshire532 U.S. at 750
see also Hansen v. Harper Excavating, |6d1 F.3d 1216, 1227 (1&Cir. 2011). “First, a
party s later position must be ‘clearly inconsistent’ with its earlier positiddetv Hampshire
532 U.S. at 750. “Second, courts regularly inquire whether the party has succeeded in
persuading a court to accept thattpa earlier position, so that judicial acceptance of an
inconsistent position in a later proceeding would create the perception thatresthiest or the
second court was misledld. (internal quotations omitted)-inally, “[a] third consideratiors
whether the party seeking to assert an inconsistent position would derive andudatage or
impose an unfair detriment on the opposing party if not estoppeddt 751;see also Minn.
Mining & Mfg. Co. v. Chemque, In803 F.3d 1294, 1303 (Fedir. 2002);Cuyahoga |} 65
Fed. Cl. at 555Vestinghouse Elec. Co. v. United StasFed. Cl. 564, 570-71 (2003ff'd,
97 Fed. Appx. 931 (Fed. Cir. 2004).

As to the first of these factors, it is important to note that defendant’s positiois rate
is notasinconsistent with its earlier positi@s plaintiff would have this court believe. Contrary

> As discussed itCuyahoga I] there are at least two reasons why this preclusion doctrine
ought to apply to the United States. First, “this form of estoppel is less akin tdobjaita
nonmutual collateral estoppel, and more like concepts of waiver hatilitigconduct€.g,
failing to raise an argument at the appropriate time) or sanctions for spoliateidefce,
discovery abuse, or perpetrating fraud upon the co@tyahoga I} 65 Fed. Cl. at 555. “And if
these principles apply to the United States, as they do, based upon the need to protect the
integrity of the judicial system, so too should the doctrine of judicial estoppeh vghic
predicated upon the same vital neettl” (citing cases). Second, “[t]he rationales commonly
employed in shielidg the United States from other forms of estoppel simply do not resonate in
this very different context,” as the doctrine applies only to “‘a knowing assault bpantégrity
of the judicial system.””Cuyahoga 1) 65 Fed. CI. at 556 (quotirgeynolds v. Comm’r of
Internal RevenueB61 F.2d 469, 474 (6Cir. 1988)).
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to plaintiff's claims, in the district courtiefendanteverargued that HUD was a party to the
HAP RenewalContract, nor that Normandy was invity with the United States as to that
contract. Rathein its primary briefdefendant contended, more generally, that the
“[a]llegations in Plaintiff's Complaint and Motion [for injunctive relief] demoastrthat this
case belongs in the [Court oédferal Claims] and that this Court lacks jurisdiction.” While
defendant went on to explain that plaintiff's complaint was “founded upon regulations of an
executive department and a contract with the United Statesd’ ot specifically assert that
plaintiff's contract claim wasona fideor that privity existed betwedsormandyand HUD as to
the 2004HAP RenewalContract. To be sure, as plaintiff points out, mneffidavit attached to
defendant’district court brief, a HUD official stated thalbrmandy Apartments Ltd. (the
owner) entered into a Housing Assistant Payment (HAP) contract with Hi) Bdptember
2004.” But, this noawyer’sstatement which, as will be seerms mistaken-was not relied
upon by defendanh its briefsand is not theype of juridical statement upon which judicial
estoppebenerally may be baséd.

Even werghis pointdebatablethere is no debate thédetcourts in the Tenth Circuit
werenotmisled bydefendant While the district court ultimately dismissed plaintiff's
complaint, it did so on the basis that “what plaintiff really seeks is HUD’s speeifformance
of the HAPContract, specifically payment of the Housing Assistance Payments tharéunde
Normandy Apartments, Ltd2007 WL 3232610, at *2. In so holding, the district court did not
find that this court had jurisdiction, but rather found, relying upon Tenth Circuit precéuknt
“the Tucker and Little Tucker Acts impliedly forbidederal courtérom ordering declaratory or
injunctive relief, at least in the form of specific performance, for conttachs against the
government.” Id. at *3 (quotingRobbins v. U.S. Bureau of Land Mgmi38 F.3d 1074, 1082
(10" Cir. 2006)) Normandy appealdtiis decision Critically, while that appeal was pending,
defendant advised thieenth Circuit and plaintiff that it believed that this court lacked
jurisdiction over plaintiff's claimsbased upothe Federal Circuit'sntervening decision in
Senate Manor, L.L.C. v. U.S. Dep't of Hous. & Urban D8%5 Fed. Appx. 234 (Fed. Cir.
2008)! Ultimately, without commenting oSenate Mangrthe Tenth Circuit reversed, in part,

® In holding that judicial estoppel may be applied against the United Statds, fwe

noted that because the doctrine applies only where there is intentional sellictotra

invocation of the doctrine does not raise a “concern that application of estoppgilesimciuld
convert inadvertent statements by government employees into legally bindiadegrec”
Cuyahoga I] 65 Fed. Cl. at 55&ee also Office of Pers. Mgmt. v. Richmot@b U.S. 414, 433
(1990) (declining to apply equitable estoppel to the United States based on the government
inability to “secure perfect performance from its hundreds of thousands ofyeraglh Viewed

in these terms, the doctrine “merely ewfs the responsibilities of ordinary diligence and candor
that the cadre of attorneys representing the United States alreadyCawyalioga 1) 65 Fed. ClI.

at 556, a duty that is not violated by the misstatement made by the HUD official inthcs dis
cout affidavit.

" As will be discussed below, Benate Mangrthe Federal Circuit held that a district
court had erred in transferring a case to this court because there was g@paeiitract
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the district court’s jurisdictional ruling, finding that plaintiff's claims were ldage HUD's

alleged violation of federal regulations, rather than on a contractual relagiptisereby

allowing the case to proceed under the Administrative Procedures Act, 5 U.S.C.Se£02.
Normandy Apartments, Ltdb54 F.3cat1299-130C° Yet, following this ruling, and fujl

cognizant of defendant’s changéaating position, Normandy moved voluntarily to dismiss its
case and decided to file this action instead. Accordingly, the argumentaltyignade by
defendant regarding the contractual nature of plaintiff's claims playedenmrihefinal

disposition of the distriatourt actionand thus can provide no basis for estopping defendant from
raising its jurisdictional arguments here.

This same course @focedural events bears on the third and fNev Hampshirdactor,
which focuses on whether the party seeking to press an inconsistent argument would gain a
advantage from doing so. 532 U.S. at 751. Simplyfputhe reasons already statgdjen
what transpired before and after the Tenth Circuit’s decision, plaintiff ésgrassed to
demonstrate that defenut&s earlier position in the district court action caused it any harm.

The court’s analysis of thidew Hampshiréactorsreveals that plaintiffannotinvoke
judicial estoppehere This is not an instance in which defendant “deliberately chang[ed]
positions according to the exigencies of the momeNetv Hampshirg532 U.S. at 749-50.
Absent such gamesmanship, defendant is free to pursue its privity argumenttisfooert —
an agument to which this court now turns.

B. Privity of Contract

“[F]or the government to be sued on a contract pursuant to the Tucker Act, thelmemust
privity of contract between the plaintiff and the United Stat€hancellor Manor v. United

between Senate Manor and HUD. 315 Fed. Appx. at 238. As in this case, Senate Manor had
entered into a HAP contract with a state public housing agddcegt 236.

8 The Tenth Circuit declined to rule specifically on whether the district codrt ha
jurisdiction over the claims plaintiff had framed in contractual terms, stating[#haice the
contractual and regulatory rights asserted and relief requested arttaégsmEmgruent, we need
not address whether district court jurisdiction over Normandy’s contractuadscis appropriate
on any of the additional grounds Normandy asseftkfmandy Apartment$54 F.3d at 1301.

° Indeed, the Federal Circuit’s intervening opinioSenate Manqralthough

nonprecedential, is probably enough to preclude the use of judicial estoppel here.relgatiuis
it is well-accepted that judicial estoppel does not lie when a party changes its pasiigodd
faith response to a new decisidBee e.g, Longaberger Co. v. Kql686 F.3d 459, 469-71(6
Cir. 2009);United States v. Vastql@89 F.2d 1318, 1324 (3d Cir. 1998¢e alsd 8B Charles
Alan Wright, Arthur R. Miller, Edward H. Coopegt al, Fed. Prac. & Proc. 8 4477 (3d ed.
2010).



Stakes 331 F.3d 891, 899 (Fed. Cir. 2008¢e also Aderson v. United State344 F.3d 1343,
1351 (FedCir. 2003). This is so because the doctrine of sovereign immunity precludes a suit
against the United States without its consent and because, under the Tucker Adtethe U
States has “consent[ed] to be sued only by those with whom it has privity of conkrigcttab,
L.L.C. v. United State€l24 F.3d 1254, 1263 (Fedir. 2005) (quotingerickson Air Crane Co. of
Wash., Inc. v. United Stateég31 F.2d 810, 813 (Fe@ir. 1984)). Accordingly,“[t] he effect of
finding privity of contract between a party and thateh States is to find a waiver of sovereign
immunity.” Cienega Gardens v. United Stat&94 F.3d 1231, 1239 (Fedir. 1998),cert.

denied 528 U.S. 820 (1999). Conversely, finding a lack of privity deprives this court of
jurisdiction. SeeFirst Annapolis Bancorp, Inc. v. United Statg®11 WL 2675807, at *6 (Fed.
Cir. July 11, 2011) (“The lack of privity impacts the lack of waiver of sovereign immunity
which is available pursuant to the Tucker ActS);Cal. Fed. Sav. & Loan Ass’n v. United
States422 F.3d 1319, 1328 n.3 (Fe&gir. 2005),cert. deniedsub nom.Matrtin v. United States
548 U.S. 904 (2006) (“[S]tanding and privity of contract with the government are questions of
subject matter jurisdiction.”see also Katz v. Cisnerdkt F.3d 1204, 1210 (Fe@ir. 1994)
(“Absent privity between [plaintiffs] and the government, there is no case.”).

Defendant claims thatirisdiction is lacking here owing to tladsencef privity among
the parties.It points out that the 2004 HAPeRewalContractnames only OHFA and Normandy
— and not the United States or an agency or official therasfthe parties and signatories
thereto™ Section 1 of the contract thigentifies that “[p]arties to [the] renewal contract” as

19 Defendant attached a variety of documents to its motion to dismiss. It argtgsssth
court may consideasiny document referenced in the complaint even if not attached thereto,
without converting its motion to one for summary judgment. At first blush, this contention
appears to fly in the face of RCFC 12(d), which, like its federal rules countesiades Hat
“[i]f, on a motion under rule 12(b)(6) . . . , matters outside the pleadings are presented to and not
excluded by the court, the motion must be treated as one for summary judgment under Rule 56.”
Defendant, however, observes that the Second Circuit has held that where a docuntbast is nei
attached to the complaint nor “incorporated by reference, the court maythedess, consider
it where the complaint ‘relies heavily upon its terms and effect,” which rernlderdocument
‘integral’ to the complaint.”"Mangiafico v. Blumentha71 F.3d 391, 398 (2d Cir. 2006)
(quotingChambers v. Time Warner, In@82 F.3d 147, 152-53 (2d Cir. 2002)). Various other
circuits have taken a similar view, at least where there is no dispute as to tmgictytlod the
documents relied uporSee Perry v. New England Business Serv., 84d F.3d 343, 345 n.2
(1% Cir. 2003);Scanlan v. Tex. A&M Uniy343 F.3d 533 (B Cir. 2003):County of Santa Fe,
N.M. v. Pub. Serv. Co. of N.M811 F.3d 1031, 1035 ({@ir. 2002);In re Rockefeller Ctr.
Props., Inc. Secs. Litig311 F. 3d 198, 215 (3d Cir. 200®)einer v. Klais & Co., In¢.108 F.3d
86 (6" Cir. 1997);Stone v. Writer's Guild of Am. W., In¢01 F.3d 1312, 1313-147:ir.
1996); Venture Assocs. Corp. v. Zenith Data Sys. CA®7 F.2d 429 (7 Cir. 1993):see also
Kurtis A. Kemper, Annotation, “What Matters Not Contained in Pleadings may bedéoetsin
a Ruling on a Motion to Dismiss under Rule 12(b)(6) of the Federal Rules of CividBreaa
Motion for Judgment on the Pleadings under Rule 12(c) without Conversion to Motion for
Summary Judgment,” 138 A.L.R. Fed. 393 (1997). The Federal Circuit, however, has not staked
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OHFA and Normandy. This provision is then referenced in section 4.a(1) of the gomlviabt
states: “The Renewal Contract is a housing assistant payments contrativeentibe Contract
Administrator and the Owner of the Project (see section 19risiStent with theélictates

these provisions, the signature block of the agreement lists OHFA and its\exédaetctor —
and not HUD and one of its officials — as the contract administrator and authorized
representative, respectivelynder the contract.

Undaunted, itontending that HUD should be viewed as a party to the 2004 HAP
RenewalContract, Normandynakesthree arguments.

First, it contends that HUD was a pattythe 2004 contract aswasa “renewal”
contract. HUD signed the earlidAP contractsso the eguments goesnd thus must be
viewed as having signed the later agreement, as \Bell, this argument is aon sequitur
Section 5.a of the 2004 contract renews the earlier HAP contracts “[e]xcept ascafigcifi
modified by the Renewal Contract,” atite 2004 contract plainly treats OFHA, and not HEP,
the contract administratoMoreover, section 11 of the 2004 HAP contract contained specific
default provisions applicable onlyhere, as herghe contract administrator waspublic
housing authoty — suggesting that Normané#gewfull well with whomit wasdealing
Accordingly, the fact that the 2004 contract is characterized as a “renewal” avaitgfplai
naught. See Senate Manor Prep315 Fed. Appx. at 23@ejecting reliance on thiame
“renewal” theory).

Second, Normandy asserts that HUD was a party to thel2AB4Renewal Contract
because OFHA signed the contract as HUD’s agBut, nothing in the 2004 contragints at
such an agency relationship — indeed section 12.c of theacoexplicitly provides to the
contrary, stating that “[i]f the contract administrator is a PHA acting as ad@bAdministrator
pursuant to an annual contributions contract (ACC’) between the PHA and HUD, thadcCont
Administrator is not the agent BlUD.” Despite this, Normandy asks this court to imply an
agency relationship between OHFA and HUD because the 2004 contract incorporates var
HUD requirements, was funded by HUD, and anticipates continuing supervisiort bge¢nay.
In fact, thistwo-tiered scheme under which HUD contracts with a PHA which, in turn,
contracs with a project owner has long been a feature of the Housing A#e42 U.S.C. 8
1437f(b) (2004)see also Nat'l Leased Hous. Ass’n v. United Sta&2%-ed. Cl. 454, 456-57

out a position on this issu&ee Am. Contractors Indem. Co. v. United St&é8 F.3d 1373,

1376 (Fed. Cir. 2009). This court also need not wade into this issue, for the only two documents
outside the complaint on which it reliegshe Use Agreement and the 2004 Renewal Contract —
were incorporated by reference in plaintiff's complaiBeeTellabs, Inc. v. Makor Issues &

Rights, Ltd. 551 U.S. 308, 322 (2007[C]ourts must consider the complaint in its entirety, as

well as other sources courts ordinarily examine when ruling on Rule 12(b)(6) motidississ,

in particular, documents incorporated into the complaint by reference, and matttisioa

court may take judicial notice.”).
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(1994)! Cases examining this schema have repeatedly helil thes not give rise to an

agency arrangemestthat“[a] grant of benefits and subsequent oversight by HUD is insufficient
to establish a contractual obligation between [a developerthengbvernment. Katz, 16 F.3d

at 1210. This is true even if the “the Federal Government has intimate control overcs proj
including prior approval of plans and costslarshall N. Dana Constr., Inc. v. United States

229 Ct. Cl. 862, 864 (1982), anzbnversely, the state agency “is acting merely as a conduit for
the federal funds.””Katz, 16 F.3d at 1210 (quotingarshall N. Dana Constr229 Ct. Clat

864); see also Brighton Vill. Assocs. v. United Stabs@&sF.3d 1056, 1059-60 (Fed. Cir. 1995)
(“HUD’s grant of benefits and subsequent oversight of the local administeringyage€etz

did not establish a contractual relationship with the bui)d&fat’l Leased Hous. Ass'132 Fed.

Cl. at 457. Applying these principles, various decisions th@tthe same twbered structure
presented by the relevant contract here does not meet the privity requitéret the court

sees no reason teach a different resufiere.

Nor doesplaintiff’s third and final contention that the requisite privity for its contract
claim comes from th&JseAgreement it entered inteith HUD in 2000 —fare any better
Defendant does not deny that the Secretary of HUD was a party to that agreentkat toed
agreement was effective during the years in questuon, plaintiff is simply wrong in
suggesting that these Agreement incorporatedll the terms of the pending ahature HAP
contracts In particular unlike the HAP contracts, thes&Agreement makeso assurancethat
rent subsidiesvill be provided if Normandy maintains the property in safe and habitable
condition. Rather, in terms of subsiditt®e agreement merely resten section 4(athat “[flor
Apartmens covered by a HAP contract, rent increases shall be governed by Section 8
requirements fosuch contract, including any future HUD changes that govern such contract.”
The Federal Circuihas held that statutory references, like thes#he National Housing Act do
not incorporate, by reference, all the termghat statute Hence,in St. Christopher Associates,
L.P. v. United State$11 F.3d 1376 (Fed. Cir. 2008), the court rejected the nibtadra

1 As in effect during the years in question, section 1437f(b) of Title 42 provided: “The
Secretary is authorized to enter into annual contribution contracts with public housicgeage
pursuant to which such ageesimay enter into contracts to make assistance payments to owners
of existing dwellings units in accordance with this section.” 42 U.S.C. § 14371(b) (2004).

12 See New Era Constr. v. United Sta®80 F.2d 1152, 1154-§5ed.Cir. 1989);
Marshall N. Dana Consty229 Ct. Cl. at 863-6453-Lam Corp. v. United State227 Ct. Cl. 764
(1981);Correlated Development Corp. v. United Statest F.2d 515 (Ct. Cl. 197 Mtous.

Corp. of America v. United Statet68 F.2d 922924 (Ct. Cl. 1972)D.R. Smalley & &s, Inc.

v. United States372 F.2d 505 (Ct. Cl.ert. denied389 U.S. 835 (1967Nat’l Leased Hous
Ass’n 32 Fed. CI. 458. Indeed, the Federal Circuit has generally refused to treat arthies pa
acting on behalf of an agency, for privity purpss‘unless the contract contains a reasonably
clear indication that the government intended to create an agency relationstogpandit []
suit.” Nat'l Leased HousAss'n 32 Fed. Cl. at 460 (citingnited States v. Johnson Controls,
Inc., 713 F.3d 1541, 1551 (Fed. Cir. 1983)).
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regulatory agreement similar to tbseAgreement incorporated various statutory and regulatory
requirementsso as to support a claim that HUD breached the regulatory agreement when it
allegedly violated the statutory and regulatory provisions. In so concludinggdieealF Circuit
was reluctantto find that statutory or regulatory provisions are incorporatema contract with
the government unless the contract explicitly provides for their incorporatidndt 1384 see
also Precision Pine & Timber, Inc. v. United Stated6 F.3d 817, 826 (Fed. Cir. 2010gyt.
denied 131 S. Ct. 997 (2011}. And it held thatthecontract’s general reference to a statute did
not mean that an alleged violation of the statute would give rise to a breach oftcactica.

St. Christopher Asso¢$11 F.3d at 1384ee also Smithson v. United Sta&47 F.2d 791, 794
(Fed. Cir. 1988)¢ert. denied488 U.S. 1004 (1989). A contrary viethie Federal Circuihoted,
risks creating* [a] wholly new ground of obligation . . . by mere implicationSt. Christopher
Assocs.511 F.3d at 1384 (quotirgmithson847 F.2d at 794 (quotirgastport S.S. Corp. v.
United States372 F.2d 1002, 1010 (Ct. CI. 1967))).

Similar reasoning precludes this court from treating the Use Agreemeasssg
reference to “a HAP contrdcs incorporating all the provisions of thasmntracts Similar to
the way it has approached statutory referertbesFederal Circuit has held that an
“incorporating contract must use language thakpsess andclear, so as to leave no ambiguity
about the identity of the document being referenced, nor any reasonable doubt aboutlhae fac
the referenced document is being incorporated into the contfdotthrop Grumman Info.
Tech., Inc. v. United States35 F.3d 1339, 1344 (Fed. Cir. 2008) (emphasis in origthalp
be surethe same court said thatorporations need not leéfectuatedhrough “a rote phrase or
aformalistic templaté Northrop Grumman535 F.3d at 1345. But, here there is not the

13 In St. Christopher Associatethe Federal Circuit rejected a contrary conclusion by
the Fifth Circuit inChristopher Vill., L.P. v. Retsinag90 F.3d 310, 316 {5Cir. 1999), noting
that the Federal Circuit had previously found that ruling to be void for lack of jursdicSt.
Christopher Assocs511 F.3d at 1384 (citinGhristopher Vill., L.P. v. United State360 F.3d
1319, 1333 (Fed. Cir. 2004)ert. denied543 U.S. 1146 (2005)).

14 At another point in its opinion, the Federal Circuit reiterated that the

cases support a principle in our Circuit that the language used in a contract to
incorporate extrinsic material by reference must explicitly, ceadtlprecisely,
identify the written material being incorporated and must clearly communicate
that the purpose of the reference is to incorporate the referenced materia into th
contract (rather than merely to acknowledge that the referenced material is
relevant to the contract, e.g., as background law or negotiating history).

Northrop Grumman535 F.3d at 1345ee also Precision Pine & Timber, In696 F.3d at 826
(“To incorporate material by reference, a contract must use clear and eapgssje of
incorporation, which unambiguously communicates that the purpose is to incorporate the
referenced material, rather than merely acknowledge that the referenced matelgahist to
the contract.”)Dobyns v. United Statg81 Fed. Cl. 412, 420 (2010).
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slightesthint that the parties to the Use Agreement intended to incorgbea@nthe provisions

of currentandfuture HAP contracts dealing with the payment of rent subsidies. For one thing,
the Use Agreement’s reference to the HAP contracts was to theagttemens provisions
dealingwith rent increases, and not to te@®ncerning the suspension of subsidies in the case of
properties not maintained in a safe or decent stdteeover, read in context, it is apparent that
the primary purpose of tHanguage quoted abowsas to make clear that rent increases for
apartments subject to a HAP contract were to be governed by that contract and et the U
Agreement- essentially, the opposite of what plaintiff maintains here. Accordingly, tlie cou
concludeshat theUseAgreement does not providéasis forthis court toexerci® jurisdiction

over plaintiff's claim®®

Based on the foregoing, the court thus finds that it lacks jurisdiction over plaintiff’
contract claint?

C. Takings

In its brief, plaintiff indicates that, if the court dismes#s contract claim, ishould
grantplaintiff leaveto amend its complaint to assert, as an alternatiregdatorytakings claim.

In a casdike this, RCFC 15(a)(2) provides that “a party may amend its pleading only
with the opposing party’s written consent or the court’s leave.” Under this pro\atisent
defendant’s consentwhich, most certainly, has nbeenprovided -thegrant or denial of a
motion to amend the pleadings is within this court’s discreti&ee Mitsui Foods, Inc. v. United
States 867 F.2d 1401, 1403 (Fedir. 1989);see also Insituform TeshInc. v. CAT
Contracting, Inc,. 385 F.3d 1360, 1372 (Fedir. 2004). While leave to amend a pleading under
RCFC 15(aR) is to be “freely given “when justice so requires,” that permission is not

> The court notes, in this regard, that Normandy’s existing complaint only avers a
breach of the 2004 HAP Renewal Contract and doeagssert any breach of the Use Agreement.
For reasons similar to those discussed above, the court sees no purgosetimg plaintiff to
amend its complaint to raise a claim predicated upon the breach of the Use Agregeeent
discussioninfra, regarding RCFC 15. For similar reasons, the court rejects plaintiff'scelian
on an impliedin-fact contract claim thaggain, appears nowhere in its existing complaint.

16 As defendant points out, this court lacks jurisdiction over plaintiff's claim for
“interest” as there is no statute authorizing the payment of prejudgmenttihieesSee
Library of Congress v. Shaw78 U.S. 310, 317 (1986). Defendant also moves to dismiss
plaintiff's claims for “costs” and “reasonable attorney’s fees,” but thetaoews these requests
as merely preserving plaintiff's rights to seek these recoveries at an apter¢ipre via a
appropriate motioneg(g, a motion for attorneys fees pursuant to 28 U.S.C. § 2412). Hence, the
court denies defendant’s motion to dismiss as to these items. As the court has granted
defendant’s motion to dismiss plaintiff's contract claim, it needdecide whether that count of
plaintiff’'s complaint fails to state a claim under RCFC 12(b)(6).
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automatic and may be denieater alia, when the opposing party would be substantially
prejudiced by the amendment or when the amendment is unreasonably d&kyid Radio
Corp. v. Hazeltine Research, Ind01 U.S. 321, 330 (1971pman v. Davis371 U.S. 178, 182
(1962) see also Cuyahoga$7 Fed. Cl. at 7881.>" And as defendant is quick to remirtide
courtalsomay deny leave to amend if the amendment would be filRibean 371 U.S. at 182;
Grayson v. Mayview State Hosp93 F.3d 103, 112-13 (3d Cir. 200A.party faced with the
possible denial based on futility “must demonstrate that its pleading std&® @ which
relief could be granted, and it must proffer sufficient facts supporting teaded pleading that
the claim could survive a dispositive pretrial motiolérmin Foods, L.C. v. Pigmentos
Vegetables Del Centro S.A. de CA464 F.3d 1339, 1354-55 (Fed. Cir. 2Q@8e also
Fernandez de Iglesias v. United Sta@8 Fed. Cl. 352, 362 (2010).

Defendant opposes the amendment. While it asserts that it would be prejudiced by the
filing of an amended complaint, it is hard to see how this carubeat there has been no
discovery yetn this case See Adam v. Hawai235 F.3d 1160, 1164 {SCir. 2001) (no
prejudice where “there ha[d] been no discoverglgrk v. Feder Semo & Bard, P,G60 F.
Supp. 2d 1, 4 (D.D.C. 2008) (samef); Net MoneW, Inc. v. VeriSign, In¢545 F.3d 1359, 1373
(Fed. Cir. 2008) (plaintiff holder would not be allowed to amend complaint to allege iclaad
expressly disavowed, twenty months after deadline to amend pleadings and four ntenths af
close of discovery). Moreover, defendant hardly is in a position to play the role of tmtipeda
schoolmaster imisistng upon “pleading purity,” given its own change of position in the district
court action. Nor does the court believe that the filing of an amended d¢oinaising a takings
theory would be futile. Indeed, on multiple occasions, the Federal Circuit has, bsémea of
privity of contract, offered up the possibility that a property owner caiyn thatHUD's actions
effectuated aegulatory takings clm. See Cienega Gardens v. United StaB&4 F.3d 1319
(Fed. Cir. 2003)see also Cienega Gardens v. United Stéié8 F.3d 1266 (Fed. Cir. 2007);
Independence Park Apartmendigl0 F.3cat 1240-42 Chancellor Manoy 331 F.3d at 901-02;
CCA Assocs. v. United Stat@d Fed. Cl. 580, 620 (201@), St.Christopher Assocs511 F.3d
at 1386. This is not to sayat this preliminary junctre—that plaintiff ultimatelywill succeed
on themerits ofsuch aclaim. It is only to say that such a claim isabie enough to warrant
giving plaintiff the opportunity t@mendts complaint under RCFC 15.

7 See also Smith v. Pac. Prap Dev. Corp, 358 F.3d 1097, 1101 (9th Circkrt.
denied sub nom.Pac. Prop. & Dev. Corp. v. Disabled Rights Action Cont#3 U.S. 869
(2004) Strub v. Axon Corp1998 WL 537721at*11 (Fed.Cir. 1998) (“AlthoughRule 15(a)
gives the .. courtthe discretion to freely grant a party leave to amend when justice so requires
this discretion is not without limitation.”Mitsui Foods 867 F.2d at 1403RCFC 15(a) is
identical to Federal Rule of Civil Procedure 15(a) and case law constreitajtér may be used
to interpret the formerSee TeMoak Bands of W. Shoshone Indians of.NeWnited State948
F.2d 1258, 1260, n.4 (Fe@ir. 1991);Shoshone Indian Tribe of the Wind River Reservation, Wy.
v. United States/1 Fed. Cl. 172, 177 n.7 (2006).
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Accordingly, under RCFC 15(a), the court deems plaintiff's statementsefrabrihe
equivalent of a motion to amend the subject complaint to raise a takings claim and, ed,deem
allows that motion. See Cuyahoga 57 Fed. CI. at 78 Spehrv. United $ates 51 Fed. Cl. 69,

83 (2001) aff'd, 49 Fed. Appx. 303 (Fed. Cir. 2002). Therefore, on or before August 29, 2011,
plaintiff shall formally file an amended complaint raising its entitlement to damagesatings
theory.

1. CONCLUSION

Based on the foregoing, the coGRANTS, in part, defendant’s motion to dismiss
insofar as it asserts that this court lacks jurisdiction over plaintiff's cdrdie@m. In all other
respects, the couDENIES defendant’s motion. In addition, the cOGRANT S plaintiff's
request for leave to file an amended complaint, said complaint to be filed no lateuthst A
29, 2011.

IT ISSO ORDERED.
s/ Francis M. Allegra

Francis M. Allegra
Judge
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