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Plaintiff Equitable Relief, 28 U.S.C. § 1491(a)(2);
’ Intervention of Right, RCFC 24(a)(2);
v Miller Act, 40 U.S.C. § 3131;

Preliminary Injunction and Tempary
Restraining Order, RCFC 65.

THE UNITED STATES,
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* 0%k ok ko o % % kX o F

kkkkkkkkkkkkkkkkkkkhkkhkkkkhkkkhkkkkkkkkkkx

Michael H. Payne Cohen Seglias Pallas Greenhall & Furman PRiladelphia, Pennsylvania,
Counsel for Plaintifind Intervenar

David Frank D’Alessandris, United States Depanent of Justice, Civil Division, Washington,
D.C., Counsel for Defendant.

MEMORANDUM OPINION AND ORDER
BRADEN, Judge.
l. RELEVANT FACTS AND PROCEDURAL HISTORY. *
On July 20, 1998, the United States Postal Service (“USPS”) issued a sofiditatthe
construction of a new post office in Riverhead, New York (the “Riverhead P.O. Projd&PS
Compl. 9. On August 11, 1998, pursuant to the terms of the solicitation for the Riverhead P.O.

Project and the Miller Act, M.E.S., Inc.(“MES") acquired Peformance ®nd No. 73 SB
103097863 BCM (the “Performance Bond”) from Travelers Casualty & Surety Congdany

! The relevant facts were derived from: the February 16, 2010 Complaint (“CorhpL”) t
initiated this action, and a March 1, 2010 Complaint filed by the United States RarsiakSn
the United States District Court for the Eastern District of Nk, attached as an exhibit to
MES’s February 21, 2011 Motion For Preliminary Injunction And Temporary RestgaDrder
(“USPS Compl.”). SeeUnited States Postal ServigeTravelers Casualty & Surety Company of
Americag No. 10-00892 (E.D.N.Y. filed Mar. 1, 2010).

% The Miller Actrequires certain federal government contractors to obtain a performance
bond and a payment bond before being awarded a conSeet0 U.S.C. § 3131.
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America (“Travelers”). USPS Compl 1 14rhe Performance BonaquiredTravelers “to be
‘firmly bound’ to [the USPS] for any ‘penal sum’ (not to eed the value of the Performance
Bond: $3,954,000) to be paid to [the USPS] in the event of a [MES] default.” USPS Compl.
17. On September 9, 1998, the USPS awarded Contract No. 332488307 toMES for the
performance of the Riverhead P.O. Project$3,954,000(the “Contract”) Compl. { 4. On
October 6, 1998, the USPS issued a Notice to Proceed to MES. Compl. { 5.

On June 2, 1999, the USPS terminated the Contract for ddjantiuse MES allegedly
failed to adhere to the schedule set fatieren. USPSCompl. §19. In July 1999, the USPS
askedTravelersto complete the Riverhead P.O. Project, as requirethéyPerformance Bond.
Compl. § 7. On August 16, 1999, MES appedhstermination for default to the USPS Board
of Contract Appeal§'USPS BCA”). Compl. § 8. On October 12, 1999, tHePS Contracting
Officer (“CO”) informed Travelers and MES that USRSuld haveto reprocure the Riverhead
P.O. Project to complete it in a timely manner. Compl. § 9. On November 10, 1999, Fraveler
informed the USPS that it would niatke overthe Riverhead P.O. Project while MES’s USPS
BCA appealwas pending. USPS Compl. 1 25.

On November 6, 2001, MES submitted a certified claim to the CO *“requesting
compensatiorfor change order work, differing site conditions, delay, additional office and site
work, and payment of damages for defective specifications and actions by the USPSl. ©om
10. On November 26, 2001, the CO deferred consideration of MeRified claim until the
USPS BCA ruled on ME&’s pending appeal. Compl. 11 12-13.

On July 7, 2003, the USR#tified Travelers that it intended to reprocure the Riverhead
P.O. Projectand would seek reimbursement from Travelers under the Performance Bond for any
costsincurred that exceedetthe ntract price. USPS Compl. § 27. On August 25, 2003,
Travelers responded that it would not consmley claim under the Performance Bond unless the
USPS BCA determined that MESSermination for default wasawful. USPS Compl. 1 28.

On April 26, 2004 the USPSssueal a secondsolicitation for the Riverhead P.O. Project.
USPS Compl. § 29. On July 25, 2004, USPS awaadszhtract to THC Realty Development
(“THC”) for $4,914,000. USPS Compl. T 31.

On January 31, 2006, the USPS BCA denied MESIigud 16, 1999appeal See
M.E.S., Incc PSBCA No. 4462, 0& BCA 1 33,184. The boafdundthat althoughMES was
entitled tosixty days of delay, the June 6, 1999 termination for default was reasdesialese
MES still would have been more than a month behind schedule in completing the Riverhead P.O
Project. Id.

On June 24, 2006, THGubstantidy completedthe Riverhead P.O. Project. USPS
Compl. 1 34. On September 27, 2006, USPS made a final payment to THC. USPS Compl. { 36.

On November 1, 2006he USPS BCA denied MES’sqeest for reconsideration db
January 31, 2006 decisiorSee In re M.E.S., IncPSBCA No. 4462, 6@ BCA 1 33,430.0n
September 7, 2007, the United States Court of Appeals for the Federal Cirouigéthe USPS



BCA'’s January 31, 2006 decisian a norprecedentiaper curiamopinion See M.E.S., Inau.
Potter, 240 Fed. Appx. 871 (Fed. Cir. 2007).

On February 19, 2009, the CO issued a Final Decision regaktii$js November 6,
2001 certified claim,finding that the US was entitled to excess reprocurement costs in the
amount of $803,909. Compl. T 22.

On February 16, 2010, MES filed a Complaint in the United States Court of Federal
Claims challenging theCQO’s February 19, 2009 Final Decision and seeking damageased in
performing the Riverhead P.O. Projeat, the “additional costs for change order work, differing
site conditions, delay, additional office and site work, equipment raatérials, and other
damages due to defective specifications and actiotieddSPS Compl. 11 2333.

On March 1, 2010, the USPS filed a Complaint in the United States District Court for the
Eastern District of New Yotkalleging that Travelers breached its obligations under the
Performance Bond and seeking to recatseexcess reprocurement costdSPS Compl. 1943
49.

On May 19, 2010, the Government filed an Answer and Countercfaithe United
States Court of Federal Clairttsrecovei$803,909 irexcesseprocurement costs

On February 21, 2011, MEBed a Motion For Preliminary Injunction And Temporary
Restraining Orderrequestingthat the court enjoin the United States District Court for the
Eastern District of New York from proceeding Wnited States Postal Service Travelers
Casualty & Surety Company of Anoa, No. 1600892 (“Pl. Mot.”). On that same date,
Travelersfiled a Motion For Leave To Intervene (“Travelers Mot.))and a Motion For
Preliminary Injunction and Temporary Restraining Order almost identicalttiléthby MES.

On March 10, 2011, the Government filed a Response to MES’s February 21, 2011
Motion For Preliminary Injunction And Temporary Restraining Order (“Gol/'tResp.”), and a
Response to Travelers Motion To Intervene (“Gov't Int. Resp.”). On March 21, 2011fidES
a Reply (“Pl Reply”). On that same dat€ravelersalso filed a Reply“Travelers Reply”).



Il. DISCUSSION.

A. Travelers Casualty & Surety Company d America’s February 21, 2001
Motion To Intervene As A Matter Of Right.

1. The Parties’ Arguments.
a. Travelers Casualy & Surety Company of Americas
Argument.

Travelers requests intervendn this cases a matter of righpursuant tdRule 24(a)(2J
of the United States Court of Federal Claims (“RCEC"Jravelers Mot. at 3.In Belton
Industries Inc. v. United Sta¢s 6 F.3d 756 (Fed. Cir. 1993), our appellate court held that a
motionto intervene is considered timely upoonsideratiorof the following factors:

1) the length of timeduring whichthe wouldbe intervenorsactually knew or
reasonablghould have knownof theirrights

2) whether theprejudice to the rights of existing partieg allowing intervention
outweighs the prejudice to the wouldd-intervenors by denying intervention;

3) existence of unusual circumstances militating either for or against a
determination that the application is timely.

Id. at 762.

First, & to the length of the time during which an intervenor knew of its righés,
United States Court of Federal Clailmssheld that a woukbe intervenor’s delay of more than a
year from the comencement of an action did not prejudike existing parties where theveere
few substantive developments and the defendant was aware of the intervenirsyiariyst
SeeAnmerican Renovation and ConstCo. v. United States65 Fed. Cl. 254, 2589 (2005).
Although it has been a year since the commencement of this action, there have been no
substantal developmentsther than amnitial disclosure and exchange of documerifsavelers
Mot. at 8.

Second USPScertainly had direct dealings witfiravelerssince at least July 1999
seekingio enforce théerformanceBond. Travelers Mot. at 8 Therefore USPShas been aware
of Travelers interestin this actionsince that time Id. Accordingly, USPScannot establish
prejudicefrom Travelersintervenng in this case Id. Further, any alleged prejudice to USPS
would be significantly outweighed by the potential prejudice to Travelé@rsvéds not allowed to
intervene. Id. Therefore,construing allfactors egardingtimeliness “in favor of the agicant
for intervention,” Travelers’ motion is timelyWestlands Water Dist. United States700 F.2d
561, 563 (9th Cir. 1983).

% This rule provides thagn timely motion, a party is allowed to intene as a matter of
right when it: 1) claims an interest in the subject matter of the action; 2) is so situated
disposing of the action may, as a practical matter, impair or impede the pditifisto protect
that interest; and 3) the existing pastcannot adequately protect the interest of the party seeking
to intervene.SeeRCFC 24(a)(2).



As to the remainingrequirements ofRCFC 24(a), Travelers argues that ithas a
protectable property interest in this casevirtue ofthe Performance @&d,sothatthe resolution
of MES's claims against the USR&I| directly affect the extent offravelers liability under the
PerformanceBond. Travelers Motat 5-6. Moreover, Travelers interestsare not adequately
proteded by MES because MES'’s “ultimate objective” is to obtain a judgment on its certified
claim for additional costs against the USPIE. In contrast,Travelersseeks only tdimit its
liability under the BrformanceBond. SeeAmerican Renovatigre5 Fed. Cl. at & (holding
that the minimal burden of establishing inadequate representation of a-leoultervenor’s
interests by parties already in the suit is satisfied by establishing that nsipas the would
be intervenor’s “ultimate objective®).Accordingly, Travelersshould be allowed to intervene in
this action as a matter of rightravelersMot. at 1.

b. The Government’'sResponse

The Government responds tiAaavelershasfailed to comply with RCFC 24(checause
a motion to intervenenust be “accompanied by a pleading that sets out the claim or defense for
which intervention is sought. RCFC 24(c).As a result, the Government is unable to respond to
the merits ofTfraveler$ claims andrequests that the court requifeavelersto file a Complaint
In Intervention sothat the Governmemhay havean opportunity to respondGov't Int. Resp. at
1- 2.

Next, he Governmentrgues thatbecausethe court does not have jurisdiction over
Travelers claims, Travelerdias ndegally protectablanterest in this actionGov't Int. Respat
1. The United States Court of Federal Claims doeshagesupplemental jurisdiction under 28
U.S.C. 8§ 1367.1d. at 4. Thereforethe court must havan independent basis flurisdiction
over the claimsfoa wouldbeintervenor. Id.

The United States Court of Appeals for the Federal Cirbais held thaunder the
Contract Disputes Act“[t] he government consents to be sued only by those with whom it has
privity of contract.” Erikson Air Crane Cq.Inc. v. United States731 F.2d 810, 813 (Fed. Cir.
1984) see alsdPreferred Nat'l Ins. Cov. United States54 Fed. Cl. 600, 603 (2002)olding
that although'suretyship is necessarily a thrparty relationship, there is no privity of contract
between the United States and the sur@ty government contrac}.(internal citation omitted)
Thereforg a surety generallgannotbring aclaim in the United States Court of Federal Claims.
SeePreferred Nat'l Ins.54 Fed. Cl. at 603In Preferred Naéional Insurance the court observed
that “[o]nly two means have been identified through which a .surety can bring itself within
the ambit of the Tucker ActFirst, a surety may assert contract rights of its own arising out of a
separate agreement to take over for a defaulting comtraBlecond, a surety may establish a
right of equitable subrogation to one of the parties to the bonded cdntichaiinternal citations
omitted). In this case,Travelersdid nottake overMES’s work when MES defaulte@n the

4 Although MES’s counsel has filed a Notice Of Appearance on behalf of Travelers, the
court will conduct a further inquiry as to whether such representatieats at least the
appearance of a conflict, if not one in fact.

® The Contract Disputes Act is codified4dt U.S.C. §§ 7101-09.
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Contract Gov't Int. Resp. at 3.Nor did Travelergpay MES or its subcontractongnder the
Performance Bnd toestablish a right tequitable subrogationld. Therefore, the Government
concludes thatravelers claims are not within the ambit of the Tucker Atd.

Finally, the United States Court of Appeals for the Federal Circuit has held thatd woul
be intervenor’s “interest relating to the property or transaetioich is the subject of the action”
must be a “legally protectable interestAmerican Maritime Trans. Inc. v. United States870
F.2d 1559, 16162 (Fed. Cir. 1989). Because this court does not have jurisdiction to entertain
Travelers’ claims, Travelers’ interest in this action is not “legally prabéet for the purpose of
supporting a motion to intervene. Gov't Int. Resp. at 3.

C. Travelers Casualty & Surety Company d America’s Reply.

Travelersreplies that ithas “set forth the basis for intervention and the claims and
defenses upon which intervention is sought, thus providing [the Governmenthuiiitg of the
same and precluding any argument of prejudicéravelersReply at 4. Therefore, Travelers
Motion To Intervene should not loeniedbased orits failure to comply with RCFC 24(c)d.

In addition, Travelersargues that a party seekimgtervention as of right need not
establish an independent jurisdictional basis for its cléd@eSpring Const Co., Inc.v. Harris,
614 F.2d 374, 377 (4th Cir. 1980) (recognizing that an independent jurisdictional basis is
requiredonly where a party eeks permissive intervention)n this case Travelers indemnity
agreement with MES is a sufficient legally protectable interest to justifjverieon. SeeSierra
Club v. Espy 18 F.3d 1202, 1207 (5th Cir. 1994) (holding that a contract interessegpsea
direct, legally protectablproperty interest)see alsdMeeropolv. Nizer, 505 F.2d 232, 235 (2d
Cir. 1974) (holding that parties to an indemnity agreement had an interest in actiongsho whi
they were not a party that invokelhims subject to it agreement).

2. The Court’'s Resolution.

Travelers fileda Motion To htervengust overa year after this suit was initiatedh light
of Travelers’ interactions with the USPS regarding the Performance Bwhthe@ Complainthe
USPS filed in the Uned States District Court for éhEastern District of New Yorkwo weeks
after this suit was initiated, Traveleisew, or should have known, of its right to intervene from
the outset of this case Neverthelessthe court has determinetthat Travelers Motion To
Intervene is timely, becausmy prejudice to the Government is outweighedtbg potential
prejudice to Travelers if it were not allowed to intervene, particularly shrere have been few
substantive developments in this case to d&eeBelton Industries6 F.3d at 762.

In addition, the court has determined that, because of Travelers’ potential obligation
under the Performance Bonttavelers hasan interest relating to the propexy transaction
that is the subject of thection, and is so situated that disposafighe action may as a practical
matterimpair or impeddits] ability to protect its interest RCFC 24(a)(2). Accordingly, the
court has determined that ME&mot adequately represent Travelers’ intetiesthis case
because Travelergould potentially be obligated to pay teecesseprocurement costsought in
the Government’s counterclaim.



As to the jurisdictional issues raised by the Governméwt, United States Court of
Appeals for the Federal Circuit hast direcly addressed whether this court must have
independent jurisdiction over the claims of a would be intervenor under RCFC 24(8¥e
United Keetoowah Band of Cherokee IndiangJnited States78 Fed. Cl. 303, 306 n.3 (2007)
(noting that, regarding andiwry jurisdiction for claims under RCFC 24(a)(2), “[t]enited
States Court of Appeals for thEgderal Circuit has not specifically addressed this 13sukhe
United States Court of Appeals for the Federal Circuit, howéaer held that RCFC 24 shdul
“be construed in favor of interventionAmerican Maritime870 F.2d at 1561. In additipthis
court hafoundthat “the concern . .that this court does not have independent jurisdiction over
the intervenor . . likely would be true of every putative intervening defendant, wiping out the
most common form of intervention hereKlamath Irrigation Dist.v. United States64 Fed. CI.
328, 334 (2005). This court historicallyhasresolved this issue through the use of ancillary
jurisdiction® Seeid. (“[I]t is wellaccepted that defendants intervening as a matter of right need
not have independent jurisdictional grounds, but instead are covered by the doctrindasfyancil
jurisdiction’). The doctrine of ancillary jurisdiction, “which rests oansderations of judicial
economy and fairnesand is especially tailored for courts of limited jurisdictimnas applicable
[in the United States Court of Federal Clairas]in any Federal court, all of which, of course,
areof limited jurisdiction” 1d. (citations omitted).

Therefore, for the reasons statedrein the court hasdetermined thaffravelersmay
intervene in thizaseas a matter of righpursuant to RCFC 24(a)(2).

® The Gvernment argues that 28 U.S.C1357, which grantsupplementalyrisdiction
to the United States District Courtgas pre-empted thederal common law doctrine of ancillary
jurisdiction for all federal courts. Gov't. Mot. at &ection1367, howeverdoes not address the
jurisdiction of the United States Court of Federal ClairGee28 U.S.C. 8.367(b). As aesult,
the court haautilized ancillary jurisdictionto address this issuésee, e.g American Renovation
and Congt Co,, 65 Fed. Cl. at 262 (“[I]n this case the Court will exercise ancillarydiation
to determine the rights of InterverApplicant and Plaintiff.]”); United Keetoowah Band’8
Fed. Cl. at 3061.2 (“[W]hile independent subject matter jurisdiction is required for permissive
intervention, it is not required for intervention of right).]

" Travelers'Motion For Leave To Intervene wanot accompanied by a “pleading that
sets out the claim or defense for which intervention is sought,” pursuant to RCFHC [pdl{ght
of the guidancefrom the United States Court of Appeals for the Federal Circuit to construe
RCFC 24 in favor of intervention and the fact that Travelers’ Motion For Leave Todntdras
provided the Government with sufficient information regardiagotentialclaims and defenses,
the court will allow Travelers to intervene despite this procedural deSsst. Spring Const. Co.
614 F.2d at 3797 (4th Cir. 1980) (“Although some cases have held that intervention should be
denied when the moving party fails to comply strictly with the requirements of Rudg Bk
proper approach is to disregard rnaejudicial technical defects. The petition and
accompanying affidavit filed bfintervenor]set forth sufficient facts and allegations to apprise
[plaintiff] of [intervenor]s claims. Moreover[intervenor]s failure to file an accompanying
pleading was rectified when itldid its amended complaint shortly thereafter, and it does not
appear thafplaintiff] was prejudiced by such failufe(internal citations omitted).To remedy
this procedural defectravelers is directed to file a pleadiogmplying with RCFC 24(cyithin
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B. M.E.S., Inc.s Motion For A Temporary Restraining Order And Preliminary

Injunction .
1. The Parties’ Arguments.
a. M.E.S., Inc.'s Argument.

Pursuant to RCFC 6MES moves for a preliminary injunction and temporary restraining
order to enjoin the United States District Court for the Eastern District of Nesk fYom
proceedng with United States Postal Servioe Travelers Casualty & Surety Company of
Americg No. 18cv-00892(E.D.N.Y. filed on Mar. 1, 2010. PIl. Mot. at 1. On February 12,
2010,MES filed a Complaint inthe United States Court of Federal Clainfal. Mot at3. On
March 1, 2010,lHe Governmentiled a Complaint againstravelers Pl. Mot. at 4.

The United States Court of Appeals for the Federal Circuit has held that iojutti
subsequent litigation is appropriate where “the issues and parties atbauitte disposition of
one case would be dispositive of the otheKatz v. Lear Siegler, Ing.909 F.2d 1459, 1463
(Fed. Cir. 1990). The claims at issue in each of these two aetieressentiallyhe same. PI.
Mot. at 10. On March 1, 2010, the USHE&d a claim in the United States District Court for the
Eastern District of New York, alleging that Travelers is liable for the exegsecurement costs
incurred by USPS as a result of MES’s default on the Contract, pursuant to theatetrms
conditiors of the Performance Bond. PIl. Mot. at 2, 16.that action, Travelers has asserted
affirmative defenses that mirror the claims asserted by MES in thadfgld6, 2010 Complaint.
Pl. Mot. at 10. On May 19, 2010the Government filed aounterclaimin the United States
Court of Federal Claimallegingthat MES owes money to the USPS as a result of its default on
the Contract PIl. Mot. at 2, 10. Therefore, adjudicatimineither of these actions necessawii}
determinghe other, or risk inconsesttjudgments. PIl. Mot. at 10.

Congress authorized the United States Court of Federal Clairder thelucker Act and
the Contract Disputes Actyith exclusivejurisdictionto adjudicateMES's claimsarisingunder
the Contract Therefore, MES reasonkdtthe actionin the United StateBistrict Court for the
Eastern District of New Yorkif allowed to proceedgould effectively usurp tle United States
Court of Federal Claisi jurisdiction over MES’s claims. Pl. Mot at 10. Accordingly]rf
view of the potential applicability of the doctrines of collateral estoppelraadudicata’ the
court should enjoin the United States District Court for the Eastern DistridéwfYork from
proceeding untiMES's suit in this court is concludedavisv. United States30 Fed. Cl. 201,
206 (1993) see also id(determiningthat when two cases proceed in different fora under the

14 days of the issuance of this Memorandum Opinion and Order. Pursuant to RCFC(C3(a)(1)
the Government will respond to Travelers’ pleading within 21 days of service.

® Travelers’ Motion For Preliminary Injunction And Temporary Restraininge®ris
nearly identical ttMES's Motion For Preliminary Injunction And Temporary Restraining Order,
and both motions present the same legal arguments. Therefore, because anyrdistussi
Travelers’ motion would be duplicative, the court will only address the argumessnped in
MES's motion.



same operative factsthie decision in the first litigation often diminishes the number of issues
that otherwise would have to be aeksed in the second litigation™).

b. The Government’s Response.

The Government responds ththe United States Court of Federal Claitves limited
jurisdiction. SeeDynalectron Corpyv. United States4 Cl. Ct. 424, 428 (CIl. C.984)(“Like its
predeessor, the United States Court of Claims, this court's jurisdiction is limitecuthority
to grant relief is dependent on congressional assent to entertain a claint dgailmited
States.”) The court’s jurisdiction isdependenbn the extent to tich the United States has
waived sovereign immunity in the Tucker AcBeeUnited Statew. Testan 424 U.S. 392, 399
(1976) (“[T]he United States, as sovereign, is immune from suit save as it condemtsued . . .
and the terms of its consent to be sued in any court define that court's jurisdichtertairethe
suit”) (quotation marks anditation omitted). The Tucker Act specifically restricte tourt’s
ability to issue injunctions to the context of bid prote€ee28 U.S.C. 81491(b)(2)(“To afford
relief in [bid protests], the cowtay award any relief that the court considers proper, including
declaratory and injunctive religf except that any monetary relief shall be limited to bid
preparation and proposal costs.”). RCFC 65 provides for the entry of injunctions for this
purpose, but does not expand the jurisdiction of this court. Gov’t Pl Resp. at 3.

C. M.E.S., Inc’s Reply.

The notion that th court has no equity powers outside of the bid protest context is an
“ancient but inaccurate shibbolethQuinault Allottee Ass’rv. United States453 F.2d 1272,
1274 n.1 (Ct. Cl. 1972)see alsoUnited Statesv. Raymongd 92 U.S. 651, 654 (1875)
(recognizing this court’s ability to employ equitable devices incident to itdjatisn ard that
“we see no reason why [the court] may not use such machinery as courts of moet gener
jurisdiction are accustomed to employ under similar circumstances to aid in their
investigations.”)Suess. United States33 Fed. CI. 89, 987 (1995) (holdinghat this court has
jurisdiction over shareholder derivative suits that fall under the Tucker dedpite their
equitable natureand that parties “can maintain at least some equitable actions before this court,
so long a the relief sought is monetdyy Further, “[tlhe directive that waiver of sovereign
immunity not be read expansively goes to the relief [the coartlaward, the subjedthe court]
can consider, and the timing of claimst the intermediate procedural stepise court takesjn
cases plainly within[its] jurisdiction.” Id. (emphasis added). Accordingly, in a case such as
this, where there is an action against the United States for money damagaHlsthathin the
court’s jurisdiction, the court is not precluded from “exercisiggitable powers as an incident
of [its] general jurisdiction.” Ambase Corpy. United States61 Fed. Cl. 794, 797 (2004)
(quotation marks omitted).

2. The Court’'s Resolution.

Congress gavéhe United States Court of Federal Claims jurisdiction utigerTucker
Act to grant equitable relieds “an incident of and collateral to” a money judgment. 28 U&.C.
1491(a)(2). The United StatesCourt of Federal Claimshowever,“has no powetto grant
affirmative noamonetary relief unless it is tied and subordinate to a money judgmiamesy.
Calderg 159 F.3d 573, 580 (Fed. Cir. 1998uotation mark®mitted). BecausMES requests
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aninjunctionthat is not “incident of and collateral to” a judgment for money damalggesourt
does not have the authiyrio grant such injunctive relief.

II. CONCLUSION.

For the reasons stated aboWES’s and Travelers’ February 21, 2011 MotsoRor
Preliminary Injunction And Temporary Restraining Order are denied. Brmsvdélebruary 21,
2011 Motion For Leave Tintervene is grantedPursuant to RCFC 24(c), Travelers is directed
to file “a pleading that sets out tleaim or defense for which interventiongsught within 14
days.

IT 1S SO ORDERED.

s/ Susan G. Braden
SUSAN G. BRADEN
Judge
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