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Defendant.

*
YRC, INC., successein-interest to *
YELLOW TRANSPORTATION, INC., * Authority to Contract;
* Breach of Express or Implidd-Fact Contract;
Plaintiff, * Contract Disputes Act, 41 U.S.C. 8§88 601-613;
* Marine Corps Order P7010.20 § 1004-1;
V. * Motion For Summary Judgment,
* RCFC 56(c)
THE UNITED STATES * Privity of Contract;
* Standing.
*
*
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Tony Shapiro, Shapiro and McMullen, Leawood, Kansas, Counsel for Plaintiff.

James Robert SweetUnited States Department of Justice, Civil Divisi®dashington, D.C.,
Counsel for Defendant.

MEMORANDUM OPINION AND FINAL ORDER
Braden, Judge.

l. RELEVANT FACTS. !

The Marine Corps ExchangéMCX?”) is adivision of the United States Marm Corps
Community Services (“MCCS”). 5/21/10 Ide Dec. 1 1. M&als “discountednerchandise to
military personnel and their family members, retirees, and other authorisethgan retail
stores and over the interneCompl.{ 2

In 2004,the MCCS decidedto centralizeand coordinatdViICX freight managemenby
issuinga Request For Proposal (“RFP”) for third party logis{i@®L") management services
5/21/10 Ide Dec. T 6. Pursuant to ®RIEP, the 3PLprovider wasresponsible for “among other
things, arranging for pickup, transport and delivery of vendor products to designated MCX

! The relevant facts were derived from: the March 10, 2010 Complaint (“Compl.”) and
attached ERibits (“Pl. Ex. Al"); Plaintiffs March 10, 2010 Request For Admissions (“PI.
RFA”); the May 21, 2010 Declaration of Jennifer Ide (“5/21/10 Ide Dec.”) and attached Exhibits
(“5/21/10 Ide Dec. Ex1-2’); and the August 6, 2010 Affidavit of Dawn Hawkins3(6/10
Hawkins Aff.”).
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locations using the most economishipping method available thateets the assigned deliye
date” Id. T 4.

On July 22, 20045alem Logistics, Inc. (“Salem”) weselected and awarded Contract
No. H0104C-0008 5/21/10 Ide Dec. EX at 1. Contract d. H0104C-0008 had an initial one
year termhatwas amended and modified several times into20d7. 5/21/10 Ide Dec. 1 7.

On October 31, 200the MCCS and Sala entered into aingle sourcejustification
contract No. HO107D-0005(“the 3PL Contract”)that had a ongear term and four subsequent
option years. Id. 1 8. In March 2008, Salem conteatiith Yellow Transportation, Iné.to
provide freight hauling services for MCX merchandise. Pl. RFA at 8.

When MCX made a purchaséegtretailercontacted YRC to make shipping arrangements
andissuwed a straightbill of lading (“SBL”). PIl. RFA at 9. The SBL showedthe merchandise
being shipped, the pielip pant and the destinatiorof the goods and the tariff charged for
transportation.”ld. A MCX location wa listedas the destinationld. Most of the SBLsandthe
correspondingpilling invoicesat issue in this case listther“Marine Corps Exchange c®alem
Logistics, Inc.” or “MCX c/o Salem Logistics, Incds the party to be billed. PI. Ex. A, B.

In late 2008 and early 200%Balemrepeatedly faéd to pay YRC and other freight
carriers although Salemeceivedpayment fronthe MCCS. PIl. Ex. Dsee alsd5/21/10 Ide Dec.
Ex. 1 at 43 On February 27, 2009he MCCS terminated the 3PL Contract with Salén
default. 5/21/10 Ide Dec. Ex. 1 at.43t that time, YRC was owed over $750,008/6/10
Hawkins Aff. 1 1415. On that same date, Landairahsport, Inc. (“Landair”) wadesignated
asthe interim contractor5/21/10 Ide Dec. Ex. 1 at 48ee alsd?l. Ex. E.

On March 6, 2009, MCX Retail Operations Program Assistant sené-amail to YRC to
explain how YRC's outstanding freight billsvould be handled. PIl. Ex. Esee also8/6/10
Hawkins Aff. § 10. YRC'’s outstanding billsvere placedn three categories: shipments bilked
Salemon or after January 26, 20GHould be rebilled to Landair for payment‘Category 1
Shipments”);for shipmentilled prior to January 26, 200@r which Salemhad not been pajd
MCX would pa to YRC directly (“Category 2 Shipmentsjandfor shipmentdor which MCX
paid Salem YRC would have to seek payment from Salem (“Category 3 Shipmemis'Ex. E.

In April 2009, MCX paid YRC approximatelyl37,1D for all Category 2 Shipments.
8/6/10 Hawkins Aff. | 14.

On March 23 and June 11, 2009, counsel for YRC sent lettaiseetlCCS seeking
payment for the Category 3 Shipments. PIl. Ex. D. On July 6, 2008JCCS deniedYRC’s
claim andadvisedYRC that “Salem Logistics is the responsible party from whom you should
seek payment.d.

2 YRC Inc. is the successar-interest to Yellow Transportation, Inc. Compl. § 1.
Collectively, YRC Inc. and Yellow Transportation, Irare hereinafter referred to as “YRC” or
“Plaintiff.”



Il. PROCEDURAL HISTORY .

On March 10, 2010, Plaintiff filed a Complaiimt the United States Court of Federal
Claims together vith attached exhibitsalleginga claim for breach oéxpress and/or implieih-
fact contractfor MCX'’s failure to pay Plaintiff $644,380.48 for freight hauling services and
$225,533.17 for tariff charges. Compl. 11 4-17.

On April 1, 2010, the Governnméfiled a Consent Motion For An Enlargement Of Time,
requesting until May 31, 2010 t@spondo Plaintiff's March 10, 2010 Request for Admissions.
On April 6, 2010the courtissued an Ordagraning the Government’'sequest On May 3, 2010,
the Goverment filed another Consent Motion For An Enlargement Of Time, this time seeking a
additioral 30 days to file a response to the March 10, 2010 Complaint. On May 4, 2010, the
courtissued an Order giving the Government until June 9, 2010 to file an Answer to the March
10, 2010 Complaint.

On May 21, 2010, the Government submitted a Motion To Dismissuant to RFC
12(b)(1)(“Gov't Mot.”), together with the Declaration of Jennifer (48/21/10 Ide Dec.”y* On
the same date, the Government asbmitteda Motion To Suspend pendingsolution ¢ the
Governmeris May 21, 2010Motion To Dismiss. On May 28, 2010, Plaintiff submitted a
Responsdo the Government'sMotion to Suspend. On June 2, 2010, the Government filed a
Reply.

Following a June 4, 2010elephone conference with the partiesgarding the
Government’'s May 21, 2010 Motions, on June 7, 2010, the court issuedlar convertingthe
Government’'s May 21, 2010 Motion To Dismiss to a Motion For Summary Judgmestiant
to RCFC 56 andseting abriefing schedule. On August 6, 2010, Plaintiff fileWMamorandum
In Opposition(“Pl. Opp.”), together with the Affidavit of Dawn Hawkir{88/6/10 Hawkins
Aff.”) .* On September 8, 2010 the Government filed a Reply (“Gov’t Reply”), together with the
Dedaration of Leah Woodley (“9/8/10 Woodley Dec?).

1. JURISDICTION .
A. Jurisdiction.
The jurisdiction of the United States Court of Federal Claims is established bydker T

Act. See28 U.S.C. § 1491. The Act authorizes the cowtrénder judgment upon any claim
against the United States founded either upon the Constitution, or any Act of Gomigeas/

% Ms. Ide was a Retail @pations Progmm Analyst(NF-04) with the MCCS. 5/21/10 Ide
Dec. 1 1.

4 Ms. Hawkins was ManagerRevenue Managementith YRC. 8/6/10 Hawkins Aff.

®> Ms. Woodley was a Supervisory Contract Specialist and Contracting Officer hveith t
MCCS. 8/31/10 Woodley Aff. T 1.



regulation of an executive department, or upon any express or implied contrathevitnited
States, or for liquidated or unliquidated damages in cases not sounding in tort.” 28 U.S.C. §
1491(a)(1). The Tucker Act, however, is “a jurisdictional statute; it does note caegt
substantive right enforceable against the United States for money damag€he Act merely
confess jurisdiction upon it whenever the substantive right existéiited Statey. Testan 424

U.S. 392, 398 (1976). Therefore, a plaintiff must identify and plead an independent contractual
relationship, constitutional provision, federal statute, or executive agencgtreguhat provides

a substantive right to money damage&e Fishev. United States402 F.3d 1167, 1172 (Fed.

Cir. 2005) (en banc(“The Tucker Act itself does not create a substantive cause of action; in
order to come within the jurigttional reach and the waiver of the Tucker Act, a plaintiff must
identify a separate source of substantive law that creates the right tgy oemmages.”). The
burden of establishing jurisdiction falls upon the plaint®feeFW/PBS, Incv. Dallas, 493U.S.

215, 231 (1990) (holding that the burden is on the plaintiff to allege facts sufficientalbdistst
jurisdiction);see alsdRCFC 12(b)(1).

The Contract Disputes Act of 1978 (“CDA”) authorizes the United States @durt
FederalClaims to adjudicate claims for monetary damages arising from “any exprésplied
contract. . .entered intdoy an executive agency for . . . the procurement of services.” 41 U.S.C.
8 602(a)(2). The March 10, 2010 Complaint alleges a claim underGBA for breach of an
express and/or implieoh-fact contract Compl. 1 4L7. Thereforethe court has subject matter
jurisdictionto adjudicatethe claims alleged in thélarch 10, 2010 ComplaintSee41 U.S.C.8
609(a)(1) (“[A] contractor may bringnaaction directly on the claim in the United States Court of
Federal Claims, notwithstanding any contract provision, regulation, or rule of dathet
contrary.”).

A claim brought under the CDA, howevenlso must satisfy certain mandatory
requirements before the United States Court of Federal Claims can exergest suddter
jurisdiction. See41 U.S.C. § 6050 On March 23 and June 11, 2009, counsel for YRC sent
letters tothe MCCS asserting a “claim for payments for certhigight deliveries arranged by
Salem Logistics, Inc.” Pl. Ex. DBy a July 6, 2009etter,the MCCS denied YRC's claimld.
BecauseYRC filed a Complaint in this court within 12 monthstbE MCCS’s denial YRC has

®41 U.S.C. § 605(a) provides in relevant part:

All claims by a contractor against the government relating to a contatbshn
writing and shall be submitted to the contracting officer for a decision. ... Each
claim by a contractor against tbevernment relating to a contract and each claim
by the government against a contractor relating to a contract shall be submitted
within 6 years after the accrual of the claim.

41 U.S.C. § 605(a).



met the jurisdictional prerequisités seek adjudication oh CDA claim in this court.See41l
U.S.C. § 609(a)(3).

B. Standing.

The United States Supreme Court has stated that “the question of standing is thieethe
litigant is entitled to have the court decide therits of the dispute or of particular issues.”
Warthv. Seldin 422 U.S. 490, 498 (1975). Standing must be determined “as of the
commencement of suit.”"Rothe Dev. Corpv. Dep’t of Def, 413 F.3d 1327, 1334 (Fed. Cir.
2005) (quotation omitted). The party invoking federal jurisdiction bears the burden of
establishing standing. See Lujarv. Defenders of Wildlife 504 U.S. 555, 561 (1992).
Specifically, to establish standing, “a plaintiff must show [that] it hafesad an ‘injury in fact’
that is...concrete and particularized and.actual or imminent, not conjectural or
hypothetical;. . .the injury is fairly traceable to the challenged action of the defendant;.aitd
is likely, as opposed to merely speculative, that the injury will loeessed by a favorable
decision.” Friends of the Earth, Inou. Laidlaw Envtl, Serv., Ing 528 U.S. 167, 1881 (2000)
(citing Lujan, 504 U.S. at 5661). The United States Court of Appeals for the Federal Circuit
also has held that “privity of contract . . . [is] an undisputed prerequisitéafatisg to sue in the
[United States] Court of Federal Claims under the Tucker Adtldtional Leased Housing
Ass’nv. United States105 F.3d 1423, 1435 (Fed. Cir. 1997).

The March 10, 2010Complaint allegeshat YRC has sufferedn injury in fact that is
traceable to the Government’s alleged breach of contaacthas caused Plaintiffconomic
injury that can be determined in a specific amou@ompl. §f 417. The March 10, 2010
Complaint also alleges tha privity of contract exists between Plaintiff and the Government.
Compl. 11 5, 8. Therefore, YRC has established standing “as of the commencemeint of sui
Rothe Dev. Corp413 F.3d at 1334 (quotation omitted).

V. APPLICABLE STANDARDS OF REVIEW .

A. Standard For Decision On A Motion For Summary Judgment, Pursuant to
RCFC 56.

On a motion for summary judgment, the moving party must show that there is no genuine
issue as to any material fact, and that it is entitled to judgment as a matter ofSksv.
Modenv. United States404 F.3d1335, 1342 (Fed. Cir. 2005) (“Summary judgment is only
appropriate if the record shows that there is no genuine issue as to any rfaateaal that the
moving party is entitled to judgment as a matter of lave€e alsdRCFC56(c). Only genuine

741 U.S.C. § 609(a)(3) provides:

Any action [filed inthe United States Court of Federal Claims under the CDA]
shall be filed within twelve months from the date of the receipt by the contractor
of the decision of the contracting officer concerning the claim, and shall grocee
de novo in accordance with thdes of the appropriate court.

41 U.S.C. § 609(a)(3).



disputes of material facts that might affect the outcome of the suit will preclude antr
summary judgment.See Andersow. Liberty Lobby, Ing. 477 U.S. 242, 248 (1986) (“As to
materiality, the substantive law will identify whidacts are material. Only disputes over facts
that might affect the outcome of the suit under the governing law will propextjupie the entry

of summary judgment. Factual disputes that are irrelevant or unnecedsaigt Wwe counted.”).
The “existerte of some alleged factual dispute between the parties will not defeat anisgherw
properly supported motion for summary judgment.” Id. at 24748. To avoid summary
judgment, the nonmoving party must put forth evidence suffiétera reasonabldarfder of fact

to return a verdict for that partyd. at 248-50.

The moving party bears the initial burden of demonstrating the absence of any genuine
issue of material fact.SeeCelotex Corpyv. Catrett 477 U.S. 317, 325 (1986) (holding the
moving party must meet its burden “by ‘showirgthat is pointing out to the [trial court] that
there is an absence of evidence to support the nonmoving party’s case.’3lsoRiley &
Ephriam Constr. Co., Inaz. United States408 F.3d 1369, 1371 (Fed. Cir. 2005) (“The moving
party bears the burden of demonstrating the absence of a genuine issue af faatéji Once
the moving party demonstrates the absence of a genuine issue of materiaéfhatden shifts
to the nonmoving party to show the existerafea genuine issue for trial. See Novartis
Corp.v. Ben Venue Labs271 F.3d 1043, 1046 (Fed. Cir. 2001) (explaining that, once a movant
demonstrates the absence of a genuine issue of material fact, “the burdeto $hé nonmovant
to designate spdi facts showing that there is a genuine issue for trial.”).

A trial court must resolve any doubt over factual issues in favor of the nonmoving party
See Matsushita Elec. Indus. Cu. Zenith Radio Corp. 475 U.S. 574, 587 (1987)[O]n
summary judgrant the inferences to be drawn from the underlying factsmust be viewed in
the light most favorable to the party opposing the motion.”) (internal quotations atidncita
omitted) Further, all reasonable inferences and presumptions must be resolved in favor of the
nonmoving party. SeeAnderson 477 U.S. at 255ee alscCasitas Mun. Water Dist. United
States 543 F.3d 1276, 1283 (Fed. Cir. 2008) (“[A]ll justifiable inferences [are drawn] in favor of
the party opposing summary judgment.”).

V. THE GOVERNMENT'S MAY 21, 2010 MOTION FOR SUMMARY JUDGMENT .

A. There Was No Express Or Impliedin-Fact Contract BetweenPlaintiff And
The Government

The March 10, 2010 Complaint alleges a claim for breacexjpressand/or impliedin-
fact contracs” based onMCX'’s failure to pay Plaintiff for certain freight hauling services
Compl. 1 5. The Government’'s May 21, 2010 Motion for Summary Judgment argues that there
was neither an express nor impliedfact contract between MCX and YRC, because there was
no mutuaity of intent.



The precedent governing mutuality of intetdt contractis well established. In
Suesw. United States535 F.3d 1348 (Fed. Cir. 2008he United States Court of Appeals for
the Federal Circutheld

A contract need not be memorialized in a single document; rather, a contract may
arise as a result of the confluence of multiple documsmteng as there & clear
indication of intent to contracand the other requirements for concluding that a
contract was formedre met.

Id. at 1359 (internal quations and citations omittedgee also Trauma Service GroupUnited

States 104 F.3d 1321, 1325 (Fed. Cir. 1997) (“The general requirements for a binding contract
with the United States are identical for both express and implied conrhetparty alleging a
contract must show a mutual intent to contract including an offer, an acceptance, and
consideratiori) (internal citations omitted).

In this case,YRC attempts toestablishmutuality of intent based oncommunications
betweenYRC’s employeesand MCX employeesthe designation ofMarine Corps Exchange
c/o Salem Logistics, Inc.” or “MCX c/&@alemLogistics, Inc.”as the party to be billedn the
SBLs and theMCX'’s decision topay YRC for Category 2 Bipments. PIl. Oppat 911; PI.
RFA at 1315.

Thecommunicationst issugPl. Ex. G H), show only that MCX employees were aware
that YRC was providing services to MCX, but knowleddeneis not sufficient to establish a
mutual intent to contractSee Heydv. United States38 Fed. Cl. 286, 302 (1997) (“[i¢ mere
conferring of a benefit on the government does not create an innpifadt contractual
relationship. Implied-in-fact contracts require conduct of the parties manifesting agsent.
(internal quotations and citations dtad); see also idat 30203 (“Mere knowledge by the
Government's agents that the Government's property was prefgeairaiff's] facilities and that
the Government had received demands for paymentrom.[plaintiffl do not show a mutual
intent toenter into a contrakt”).

Moreover some of the communicatioadmit that YRCcontractedwvith Salem notwith
MCX, to haul MCX freight PI. Ex. C In fact, YRC repeatedly acknowledges that Salem was
the party responsible faoordinatingthe shipmenof MCX merchandise. PIl. RFA at 13 (“This
offer originated from MCX and was communicated to YRC through Salem, wh@ad&or the
transportation of MCX’s merchandise. . .; $pe als®B/6/10 Hawkins Aff. 14 (“This amount
was for services YRC had perfned while Salem was still arranging for the transportation of
MCX’s merchandise, but which MCX had not provided to Salem to pass on to YR of
this evidence shows “a clear indication of intent to contra8tiess535 F.3d at 1359.

The $BLs and billing invoiceseference'Marine Corps Exchange c/o Salem Logistics,
Inc.” or “MCX c/o SalemLogistics, Inc’ as the party to be billedutdo not establish amtent
to contract. The SBLs were generatedvbgdors selling merchandise MCX, not by MCX or
the MCCS. 8/6/10 Hawkins Aff. 7. Ifact, the billing addresson the SBLSs that ofSalem,
not MCX nor the MCCS. 5/21/10 Ide Dec. | 1l4.ikewisg, the billing invoices generated by
YRC wereaddressed either to Salem or Salem’s succéssatair. Pl. Ex. B.



The direct paymennhadeby MCX to YRC is alsonot evidence of intent to contracthe
only shipmentghat MCX paid YRC for directly werethe Category 2 Shipments shipments
billed to Salem prior to January 26, 2009, batyet paidby MCX. PI. Ex. E. Significantly, he
direct paymentalso came with a disclaimer that “if Salem were to pay [YRC for these
shipments] then [YRC] would be responsible for reimbursing MCKL.” MCX also informed
YRC that with respect tany shipmets previously billed to Salerfor which MCX previously
paid Salem,YRC would have to seek payment from Salendd. These limitations and
disclaimersdo not evidencenutualintent to contract.

For these reasonshe court has determined that no mutudént to contract egted
betweenYRC and MCXand, thereforeas a matter of law, no express or impliedact contract
existed.

Assumingarguendothat there was a mutual intent to contratRC also hadailed to
establisithattheMCX employeesvho dealt with YRChad actual authority to contract on behalf
of their agency

In City of El Centrov. United States922 F.2d 816 (Fed. Cir. 1990), the United States
Court of Appeals for the Federal Circuit held:

An implied-in-fact contract requires findys of: 1) mutuality of intent to contract;

2) consideration; and, 3) lack of ambiguity in offer and acceptai¢ken the
United States is a party, a fourth requirement is added: the Government
representative whose conduct is relied upon must have actual authority to bind the
government in contract.

Id. at 820;see also Trauma Service Grqou®4 F.3d at 1325 Q& contract with the United States
also requires that the Government representative who entered or ratifiede@egt had actual
authaity to bind the United States.”).

YRC argues tht “MCX purchasing agents” were authorized to enter ruatracs by
Marine Corps Order P7010.20 § 1604 PIl. Opp. at 123. Therefore, becaus&CX
purchasing agentarrange for the transportation of MCX merchasdiby YRC, the MCX
purchasing agents were acting pursuant to their authority to contichcat 12. This logic
ignores the fact thahe shipping information listed othe SBLswasgenerated byhevendors of
the merchandise, nby “MCX purchasing agets.” 8/6/10 Hawkins Aff. { 7.YRC profferedno
otherevidence that any of the MCX employees it dealt with had the authority to cdotréuoe
Government See9/8/10 Woodley Dec. 11-4 (stating that none of the MCX employees in the
communications proffered by Plaintiff are authorized to enter into MCCS ca)tract

For these reasons, the cofurtherhas determined that none of tM€X employeesvho
dealtwith YRC hadactual authority to contraébdr the Government.



B. There Was No Privity Of Contract BetweenPlaintiff And The Government.

It is alsoa “well-entrenched rule that a subcontractor cannot bring a direct appeal against
the [GJovernment.” United Statess. Johnson Controls, Inc.713 F.2d 1541, 1%6(Fed. Cir.
1983). There is howeveran eception to this rule where:

the prime contractor was (1) acting as a purchasing agent for the @aveii2)

the agency relationship between the government and the prime contractor was
established by clear contractual consemtd (3) the contract stated that the
government would be directly liable to the vendors for the purchase price.

Id. at 1551 (emphasis addedysee alsoGlobex Corp.v. United States54 Fed. Cl. 343, 347
(2002) (‘Because subcontractors typically are not in privity of contract théhGovernment, the
well-entrenched general rule is that subcontractors cannot directly sue the Govéynment.
(citation omitted)

The 3PL Contract states that “[Salem] shall not represent itself to be an agent o
representative of MCCS or any other agency or instrumentality of thedJ8tates.” 5/21/10
Ide Dec. Ex1 at 19. The 3PL Contracturther provides that “[a]Jny subcontractor used in
connection with this contract is the agent of [fRalem]and not the agent of MCCSId. YRC
was a subcordictor of Salem. Therefore, as a matter of law, YRC cannot estgbiNgty of
contract in this case.

VI. CONCLUSION.

For theabove reasonshé Government'dlay 21, 2010 Motion For Summary Judgment
is granted The Clerk of the United States CourtF&fderal Claims is directed to enter judgment
in favor of the Government.

IT 1S SO ORDERED.

s/ Susan G. Braden
SUSAN G. BRADEN
Judge




