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David M. Hibey, United States Department distice, Civil Division, Washington, D.C.,
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MEMORANDUM OPINION AND FINAL ORDER
BRADEN, Judge.

l. RELEVANT FACTS. !

On January 22, 1996, the Office of Navntelligence (“ONI”) issued ONInstruction
1610.2 (“ONIINST 1610.2") toadvise senior ONI Officers how to prepae Officer Fitness
Reportsfor the ONI Officers that report to them AR 92. Officer Fitness &ports grade the
performance ofONI officers, on a scale from 1 to 5, with 5 being the highest, in seven
“performance trait categories Professional Expertise Command Or Organizational
Climate/Equal OpportunityMilitary Bearing/CharacterTeamwork Mission Accomplishment
And Initiative; Leadershipand Tactical Performance. AR 118. Theaveragegradeof the

! The relevat facts were derived from thiily 9, 2010Administrative Record (“ARL-
868).

% The senior ONI Officers that prepare Officer Fitness Reports are referred to as
“Reporting Seniors.” AR 92.
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“performance traitategories’determing an ONI Officer's“trait average.” AR 96. Officer
Fitness Reports arssuedonce per yearand whenevean ONI dficer's Reporting $nior
changes. AR&.

ONIINST 1610.2 requires that Officer Fitness Rports include one of five
recommendationsndicating readiness for promotiorisignificant problems” “progressing;
“promotable”;“must promote; or “early promote.” AR 95. ONIINST 1610&lso requireshat
ONI Officers within the same rankand assigned to thesame Reporting éhior must be
considered as a group for the purpose of promotion recommendations, knawisuasmary
group” AR 96. No more than 20% of ailgummary groupcan receive a recommendation of
“early promote.” AR 95. Where tHesummarygroug' is comprisedof Lieutenants (“LT”) or
Lieutenant Commanders (“LCDR”), no more than 5@¥%the groupmay receive a “must

promote” or “early promote” recommendation. AR 95.

In addition, ONIINST 1610.2 publish@s'baseline guidefor correlating*trait averagées
with promotion recommendations. AR 96. From January 22, 1996 to September 19N997,
used the following “baseline guide”:

(1) Early Promote- 3.90 or above;
(2) Must Promote — 3.50 to 3.89;
(3) Promotable — 3.00 to 3.49.

AR 96.

If more than 2% of a“summary group receives dtrait averagéabove the"baseline
guide” for “early promote,” onlyONI Officers with a“trait averagé in the top 20% of the
“summary group may receive a promotion recommendation of “early promote.” AR 96.
Likewise, if 50% or moreof a“summary groupcomprisedof LTs or LCDRs receiva “trait
averagé above the“baseline guide for “must promote,” only tbse officers with a“trait
average in the top 50% of the “summary group may receivea recommendation of “early
promote” or “must promote.” AR 96.

On February 16, 1996, LCDR Becky Roberts (“Plaintiff”) reported to the Old$some
the position ofMilitary Intelligence Program Management Department Head (“MIPMDH),
position usuallyheld by a Commander. AR 81. #&we MIPMDH, LCDR Roberts was charged
with upgrading the ONI intelligence training program, pursuant to direcisssed by the
Director of Naval Intelligence. AR 49. LCDR Roberts oversaw the completiarco$tbenefit
analysis to determine the best ways to improve the training pragrarsesand organized and
led a council to ensutbatthesenew programs meequired standards. AR 49.

On October 31, 1996, LCDR Roberts received her fDtcer Fithess Rport fom
Capain (“Capt.”) J.R. Bentz, her Reportingr8or, in which she received “trait averagé of

®The MIPMDH provides community management, education, and training support to the
ONI. AR 81. MIPMDH is an infrastructure position that doesinablve intelligence gathering
or analysis. AR 47.



4.17 and a recommendation of “must promote.” AR821 There were 13 officers in her
“summary group. AR 82.

On June 19, 1997, LCDR Robedpoke with Capt. Bentz about an upcom(fficer
Fitness Rport, to be issued on June 30, 1997, pridCapt. Bentz'getirement from the Navy.
AR 47. Capt. Bentz informed LCDR Roberts that she had received thée'saihaverageé as
another officer, who had improved greatly over the last reporting period. AR 47. €ap. B
however, admitted thahe gave the other officer a higher promotion recommendation
recogntion of that officer’'s improvement. AR 47. Asresult LCDR Robertsreceiveda lower
recommendatiothan the prior year, because no more than 50% ofswenmary groupcould
receive a recommendation of “must promote™“early promote.” AR 95. In addition,Capt.
Bentzreassured CDR Roberts that Bbbwer promotian recommendatiofollowing a higher prior
recommendatioron a single report would not be detrimentalatduture promotion or send a
message that her performance declined. AR l48fact Capt. Bentstaed that if he believed
that this single lowepronmotion recommendation would be detrimental to LCDR Rolserts
future efforts to be promotdéd Commander, he would have given héigherrecommendation.
AR 48. Capt. Bentz advised LCDR Robéttat another reason for her lower rating is ttieg
CommandRanking Board, that makes recommendations to the ReporéngrSregarding
Officer Fitness Reportdooked at theMIPMDH position with disfavor because it did not
involve collecting or analyzing intelligence. AR 47.

On June 30, 1997, LCDR Roberts receigedecondfficer Fitness Rport from Capt.
Bentz, with a “trait averagé of 4.33 anda recommendation of “promotable.” AR -&b.
Therein,Capt. Bentz noted that thewngradein LCDR Roberts’srecommendation “in navay
reflects a decline in her performance, but was the result of a change in the pbwifieers in
the competitive categoryeven thoughher “summary groupwas still comprised of 13NI
Officers. AR 85.

On September 19, 199the “baseline guidepublished in ONIINST 1610.2 was revised
as follows:

(a) Early Promote- 4.17 to 4.33;
(b) Must Promote — 3.83t0 4.17;
(c) Promotable — 2.67 to 3.83.

AR 109.

On October 31, 1997, LCDR Roberts received her @fficer Fitness Rport fromher
newReporting Senior, Capt. J. E. Darrah. AR 256-&apt. Darrah gave LCDR RobertSteait
average of 3.83with a recommendation of “promotable.” AR 257. In additi@apt. Darrah
noted that LCDR Roberts“lower trait averagdgw]as a result of [a] new reportirggnior, not
decreased performance.” AR 257t this time, here were 16 officers in h&ésummary group.
AR 257.

* LCDR Roberts contends that Capt. Bentz instructed Capt. Darrah to keep all afficers
their last promotion recommendation during his initial reporting period. AR 251.
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On October 311998, LCDR Roberts received secondOfficer Fitness Report from
Capt. Darrah, qi@orting a “trait averagé of 4.00 and a recommendation of “must promote.” AR
31. On February 23,999, LCDR Roberts receivdter lastOfficer HtnessReport from Capt.
Darrah,reflectinga“trait averagéof 4.00 andarecommendation of “early promote.” AR 31.

In 1999 and 200, LCDR Roberts wasssigned tdhe staff of the Commander of Naval
Forces Korea, where shmaintaineda ‘trait averagé above 4.33 and twice received a
recommendation of “early promote.” AR 32. During this period, the Commander $étlamth
Fleet filed a concurrendfficer Fitness Report for LCDR Robemsth a “trait averagé of 4.50
and recommendation of “early promote.” AR 32.

In 2000, LCDR Roberts was assigrtedhe USSPeleliu where sheontinued taeceive
“trait averags” in excess of 4.50 and recommendadioh “early promote.” AR 32. In May
2001, LCDR Roberts wadigible for promotion to Commander, but was not promoted. AR 32.
In the fall of 2001, LCDR Roberts continued to servehenUSSPeleliu, whichwas assigned to
support Operation Enduring Freedom in Afghanistan. AR 32. On November 28,2001,
retiredCapt. Bentsenta letter recommendingCDR Roberts for promotion to Commandaerd
stating that, at the time of hdune 30, 199Dfficer FitnessReport, hewasunfamiliar “with the
long term impact of the subtle influences of the new fitness reporting systeg49A In May
2002, LCDR Roberts was promoted to Commander. AR 32. In October 2002, Commander
(“CDR”) Roberts transferred to the Joint Forces Intellgee@ommand. AR 33.

On August 31, 2003, CDR Roberts receiaadOfficer Fitness Bport from Capt. W. F.
Reiske &the Joint Forces Intelligence Command. AR 33. Therein, CDR Rakedsed a
“trait averagé of 4.33 andarecommendation of “early prame.” AR 33. On August 31, 2004,
CDR Roberts received secondOfficer HtnessReport from Capt. Reiske, receiving“aait
averageof 4.50 and a recommendation of “early promote.” AR 33.

On May 5, 2005, CDR Roberts receiwefinal Officer FithesReportfrom Capt. Reiske,
prior to his retirement from the Navy. AR-43. Therein she received drait averagé of 4.67
andrecommendation of “promotable.” AR 43 he“trait averagé for CDR Robertss summary
groupof four officerswas 4.75. AR 43.Two other ONI Officergeceived a recommendation of
“promotable,” onegeceived'must promote,” and orreceived‘early promote.” AR 43. Prior to
the issuance of thi®fficer Fitness Rport, Capt. Reiskeadvised CDR Robertthat because
male officerin her summary group was up for promotion for the third tibefore the
Commander Sea Screening Bqodhét officerwas givena higher promotion recommendation to
“help out a fellow officer.” AR 33. CDR Roberts requested that a notatidhat effectbe
made on her fitness report, but no notation was made. AR 45.

In 2009 and 2010, CDR Roberts was considered byNé&ey Intelligence Captain
Selection Boardor promotion to the rank d€aptain. AR 3. On both occasions, her promotion
was denied. AR 3.



[l. PROCEDURAL HISTORY.
A. Before the Board For Correction Of Naval Records.

On March 3, 1999,CDR Roberts filed a Petition wittihe Board for Correction of Naval
Records (“BCNR”) requesting that the promotion recommendation from her June 30, 1997
Officer Fitness Rport be changefiom “promotable”to “must promote”andthat the October
31, 19970fficer Fitness Rport be removed from her record. On April 26, 1999, the BCNR sent
a request to the Performance Evaluation Branch for an advisory opinion. ARO8b&une 29,
1999,the Performance Evaluation Branch issued an advisory opiecammendinghat LCDR
Roberts’sPetition be denied. AR 258. On July 16, 1999, the BCNR sent LCDR Roberts a copy
of the advisory opinion, and gave her 30 days to rededrespond withany questions. AR
654. On September 13, 1999, LCDR Roberts responded and requested additional time to reply
because oher deploymento the staff of Commander, Naval Forces Korea. AR 2&h
October 25, 2000the BCNRissued & inal Decision denyind.CDR Robertss March 3, 1999
Petition. AR 230.

On October 14, 2008, CDR Roberts filed a second Petition at the B@in
requestingthat the recommendations from the June 30, 1997 and October 31 Offg8t
Fithness Rports be changefrom “promotable” to “must promote,” andalso that the
recommendation from héday 5, 20050fficer Fitness Rport be changefom “promotable”to
“early promote.” AR7, 29. In addition, the BCNRvas asked to convene a SpeciabBl to
reconsider thd=Y 2009 Intelligence Captain Selection Board’'s decision not to prori@m&
Roberts to the rank of Captain. AR 29.

On February 26, 2009, the BCNBquested thathe Navy Equal Opportunity Office, the
Navy’'s Office of Legal Counsel, and the Navy Perso@@nmandsubmitadvisory opinios
regarding CDRRoberts’sOctober 14, 2008 Petition. AR 135. On April 3, 2008, Navy Equal
Opportunity Office submitted an advisory opinion recommending that &bBerts’sOctober
14, 2008 Petition be denied. AR 54. May 7, 2009theNavy Personnel Command submitted
an advisory opinion recommending that CBRberts’sOctober 14, 2008 Petition be denied.

AR 57. On June 10, 2009, the Navy Judge Advocate General’s Corps also submitted an advisory
opinion recommendinghat CDRRoberts’sOctober 14, 2008 Petition be denied. AR 61. On
September 10, 2009, counsel for CDR Roberts submitted a letter responéimchtofthese
advisory opinions. AR 70.

On September 17, 2009, the BCNR sent a request toN#wy's Officer Career
Progression Branch for an advisory opinion regarding GoBerts’sOctober 14, 200®etition.
On October 7, 2009, the Officer Career Progression Brasshed an advisory opinion
recommending that CDRoberts’'sOctober 14, 2008 Petition be denie@R 74. On November
16, 2009, counsel for CDR Roberts responded to this advisory opinion. AR 75. On December
22, 2009, the BCNR denied CORbberts’'sOctober 14, 2008 Petition. AR 2.

B. Before the United States Court of Federal Claims.

On March 26, 2010, CDR Roberts filedComplaint (“Compl.”)in the United States
Court of Federal Claims. The March 26, 2010 Complaint alleges thamitiee30, 1997, October
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31, 1997, and May 5, 20@3fficer Fitness Rports were preparachproperly. Compl. 11 34, 39.

The March 26, 2010 Complaint further alleges thia BCNR acted in an arbitrary and
capricious manner in denying CORbberts’sOctober 14, 200®etitionregarding those reports

and as a result CDR Roberts was denied promotions to Commander and thapsdhie should

have receive@long with requisite pay and benefi(eereinafter, “back pay claims”)Compl. 11
34-44. In addition, the March 26, 2010 Complaint alleges that CDR Roberts had property and
liberty interests in the pay and promotidghatshe should have received, and the Navy's actions
regarding herOfficer Fitness Rports deprived her of those interests in violation of Dioe
Process @use of theFifth Amendmentto the United States Constitution. Compl. {f446

The March 26, 2010 Corntgint requests that the courbid and set asidéhe June 30, 1997,
October 31, 1997, and May 5, 20Q8ficer Fitness Rports and direct the Navy to conduct a
Special Selection &rd to determine whether CDR Roberts should have been promoted to CDR
after her May 2001review, and later to Captain. CompPrayer For Relief 1-2. In the
alternative, the March 26, 2010 Complaint requests pay and benefits for the yaagsadiich

CDR Roberts should have been promoted. Compl., Prayer For Relief | 3.

On July 9, 2010, the Government filed the Administrative Record and a Motion To
Dismiss And, In The Alternative, For Judgment On The Administrative Record ' Gimt.”).
On August 9, 2010, Plaintiff fled a Response to the Government’s July 9,\26dénh and a
CrossMotion For Judgment On The Administrative Record (“Pl. Mot.”). On September 3,
2010, the Government filed an Unopposed Motion For Extension Of Time that the court granted
on September 7, 2010.

On September 30, 2010, the Government fileResponseand Replyto Raintiff's
August 9, 2010 CrosBlotion and Response (“Gov’t Resp.”). On October 11, 2010, Plaintiff
filed an Unopposed Motion For Extension Of Time that the court granted on October 12, 2010.
On November 15, 2010, Plaintiff filewl Reply (“Pl. Reply”)to the Government’'s September 30,
2010 Response and Reply

[I. DISCUSSION.

A. Standing

The United States Supreme Court has held that “the question of standing is whether the
litigant is entitled to have the court decide the merits of the dispute or of partiguas.is
Warthv. Seldin 422 U.S. 490, 498 (1975). Standing must be detednitas of the
commencement of suit."Rothe Dev. Corpr. Dep’t of Def, 413 F.3d 1327, 1334 (Fed. Cir.
2005). The party invoking federal jurisdiction bears the burden of establishing staigbeg.
Lujanv. Defenders of Wildlife504 U.S. 555, 5661 (192). Specifically, “a plaintiff must
show [that] it has suffered an ‘injury in fact’ that is.concrete and particularized and.actual
or imminent, not conjectural or hypothetical;.the injury is fairly traceable to the challenged
action of the defendant; and.it is likely, as opposed to merely speculative, that the injury will
be redressed by a favorable decisioftfiends of the Earth, Inov. Laidlaw Envtl. Serv, Inc,
528 U.S. 167, 180-81 (2000) (internal citations omitted).



The March 26, 2010 Complaint alleges that CDR Roberts has suffered an injury in fact,
that can be determined in a specific amount, iartdaceable to th&lavy depriving her of pay
and benefits for the ranks of Commander and Captain as a result of the June 30, 1997, October
31, 1997, and May 5, 2005fficer HtnessReports Compl. 1 3444. CDR Roberts’salleged
injury has resulted in economic injury sufficient to establish standing.

B. Jurisdiction.

The jurisdiction of the United States Court of Federal Claims is established byadker T
Act. See28 U.S.C. 8§ 1491. The Act authorizes the court “to render judgment upon any claim
against the United States founded either upon the Constitution, or any Act of Congaegs or
regulation of an executive department, or upon any express or implied contradtesidhited
States, or for liquidated or unliquidated damages in cases not sounding in tort.” 28 U.S.C. §
1491(a)(1). The Tucker Act, however, is “a jurisdictional statute; it does not create an
substantive right enforceable against the United States for money damagj€he Act merely
confers jurisdiction upoifthe United States Court of Federal Claimgjenever the substantive
right exists.” United States. Testan 424 U.S. 392, 398 (1976). Therefore, a plaintiff must
identify and plead an independent contractual relationship, constitutional provisderalf
statute, or executive agency regulation that provides a substantive right to moragedsSee
Fisherv. United States402 F.3d 1167, 1172 (Fed. Cir. 2008h banc) (“The Tucker Act itself
does not create a substantive cause of action; in order to come within the juriddieiohand
the waiver of the Tucker Act, a plaintiff must identify a separate source of sailvstdaw that
creates the right to money damages.”). The burden of establishing jurisdicksonpfah the
plaintiff. SeeFW/PBS, Incv. Dallas, 493 U.S. 215, 231 (1990) (holding that the burden is on
the plaintiff to allege facts sufficient to establish jurisdicti@®@e alsiRCFC 12(b)(1).

The March 26, 2010 Complaint alleges that tourt has jurisdiction to adjudicate the
claims in the Marh 26, 2010 Complaint under the Military Pay Act, 37 U.S.C. §&tdl the
Fifth Amendment to the United States Constitutidbompl.|f 2 46. Plaintiff’s jurisdictional
claimsare further addressed below.

C. Standard For Decision On Motion To Dismiss.

A challenge to the United States Court of Federal Claigesieral power to adjudicate in
specific areas of substantive law.is properly raised by a [Rule] 12(b)(1) motion.. ”
Palmerv. United States168 F.3d 1310, 1313 (Fed. Cir. 19989 alsdRCFC 12(b)(1X“Every
defense, in law or fact, to a claim for relief in any pleading, whether a ataumterclaim, or
third-party claim, shall be asserted in the responsive pleading thereto if omgiredeexcept
that the following defenses may at the option of the pleader be made by motidsck(Df
jurisdiction over the subject matte . .”). When considering whether to dismiss an action for
lack of subject matter jurisdiction, the court is “obligated to assume all factugdhtadies to be
true and to draw all reasonable inferences in plaintiff's favéténkev. United States60 F.3d
795, 797 (Fed. Cir. 1995). Nonetheless, the plaintiff bears the burden of establiskuhgtjon
by a prepnderance of the evidenc&ee Reynolds. Army & Air Force Exch. Seryv846 F.2d
746, 748 (Fed. Cir. 1988) (“[O]nce the [trial] court's subject matter jurisdictsinput in



qguestion . . [the plaintiff] bears the burden of establishing subject mattesdiction by a
preponderance of the evidence.”).

D. The Government’s July 9, 2010 Motion To Dismiss.
1. The Government’s Argument.

The Government’'s argues that the March 26, 2010 Complaint should be dismissed
becausel) the back paglaims alleged are n@honeymandating; 2) theourtis being askedo
evaluate discretionary military personnel decisjonghout proper tests or standards; 3) the
claims allegedtheran are barred by the doctrine of lachesd 4) Plaintiff does not hava
protected property or liberty interest in a military promation

First, the Government argues thRlaintiff's back pay claimsshould be dismissed
because they do not arise out of a money mandating statute. Gov’t Mot. at 10. The March 26,
2010 Conplaint alleges thaPlaintiff is owed back pay for two promotionkat she did not
receive one in 2001; the other in 2009. ConfpK6. For claims premised upon a promotion not
received the Military Pay Act37 U.S.C. § 204, is not money-mandatir@gov’t Mot. at 10.

In Smithv. Secretary of the Army384 F.3d 1288 (Fed. Cir. 2004he United States
Court of Appeals for the Federal Circuit recognized two exceptions to the igarerthat the
Military Pay Act is not moneynandating for claims premised upon a promotion not received: 1)
where the plaintiff has a “clear cut legal detitent” to the promotion; and, 2) “when the
decisionnot to promote the service member leads to the service member's compelledyeischa
Id. at 1294-95.

As to the first exception, the March 26, 2010 Complaint asks the court to order the Navy
to convene a Special Selection Board to determine if Plaintiff should have been pramote
Commander in 2001 and to Captain either in 2009 or 2010. CoRrpler For Relief .2
SincePlaintiff’'s promotion is contingent oa prospectivelecision by aelectionboardthat may
never convenePlaintiff does not hava “clear cut legal entitlement” tapromotion. Gov’'t Mot.
at 10. In additionbecausePlaintiff is still on active dutyshe has no standing to challenge the
denial of her promotion under the “contipd discharge” exceptionGov't Mot. at 10.

Second,Plaintiff's back payclaims concerndiscretionarymilitary personnel decisions
and, therefore, are nqusticiable Gov't Mot. at 11. Neither partyn this case asserts that
Congress has establishégsts and standardso evaluatePlaintiff's Officer Fitness Bports.
Gov't Mot. at 12; Pl. Mot. at 7. Nor does ONIINST 161flse to a “test or standardgs it only
codifies the discretion of &oting Seniorsin makingpromotion recommendations. Gov't Mot.
at 12. Apart from ONIINST 1610.2, Plaintiff fails to pledwht the Navy or BCNR violated any
other law or regulation. Gov't Mot. at 12.

Third, Plaintiff's claims are barred by the doctrine of laches. 'GhB\t. at 13. The
Administrative Recordaloes not evidence thBlaintiff's active dutyassignmeninterfered with
bringing suit. Gov't Mot. at 14. Therefqrelaintiff should not bexcuse from the obligation
to timely seek relief.ld. Plaintiff's delayin bringing this action in a timely manner will cause



undue prejudice to the Governmeid. Plaintiff's claims are based upon a conversation she had
with Capt. Bentzhirteen years ag@s witnessed by Capt Kirkpatrickd. Althoughthere are
affidavits in the record attesting to this conversation, witnesses’ memorie$alawek 1d.

Finally, as to Plaintiff's due process clainthe Government argueshat “no
constitutionally protected property or liberty intergst military promotion exists Gov't Mot.
at 22 (citation omitted) Even if Plaintiff dd have a property or liberty interest in a promotion
and pay, she was afforded appropriate due process through her appeal to the IBCMNR2-
23. Since Plaintiff has not met her burdenshow material error by the BCNR, she cannot
establishthat the BCNR acted in an arbitrary and capricious manner in denying hesriRetit.
at 23. Therefore,[ijnsofar as [Plaintiff] relies upon the Fifth Amendment Due Process ¢lause
her claim is ungpportable and should be dismissett”

2. Plaintiff's Response.

Plaintiff respondsthat her claims are moneynandating because they fit within the
recognized exceptiorfsom Smith PIl. Mot. at 10.For examplePlaintiff has a “clear cut legal
entitlement” to the promotiancited because sheatisfiedall requirements to be eligible for
promotion by theéSelectionBoards in 2001, 2009, and 2010d. Instead, lhe SelectionBoards
based their decisions on incomplete andl@adingOfficer Fitness Rports. Id. Therefore, this
court has jurisdiction to decide whether thdseisiors were lawful Id. at 12.

In addition, Plaintiff argues that as a result of not being promoted to Cagit@mo
longer hadenure protection and is eligible for discharge. PIl. Mot. atTHerefore the claims
alleged in the March 26, 2010 Complaint are ripecause Plaintiff faces potentiahfair
discharge. PIl. Reply at 3n the alternativePlaintiff requestghat if this Court findsherclaims
unripe and not monemandating under the Military Pay Act, this case be transferred to the
United States District Court for the District of Columbia, “where the matter isfoipeeview
under the Administrative Procedures Actd.

Plaintiff also argues that to survive a motion to dismiss, a complaint need amtiyyide
moneymandating statute. PIl. Reply at 2. The March 26, 2010 Complaint identifies theyMilitar
Pay Act as the relevant moneandating statute, and itvgell settled that the Military Pay Act
is a moneymandating statuteld. Thereforethe court has jurisdiction to adjudicate the claims
alleged in theviarch 26, 201 omplaint. 1d.

Next, Plaintiff respondshatthe Navy violatedDNIINST 1610.2 in prpating of her June
30, 1997, October 31, 1997, and May 5, 200%cér FitnessReports. Pl. Reply at 1. In
addition, Plaintiff's May 5, 20050fficer Fitness Reportwas the result of selased
discrimination in violation oDepartment of Defense Directide50.2 Pl. Mot. at 30. Further,
the October 25, 2000, and December 22, 2009 decisions of the BCNR were arbitrary and
capricious in violation of 10 U.S.G8 1552 PI. Mot. at 8-9. As such,these statutes and
regulations provide the court with sufficient guidance to evaluate the actiohe Mavy and
BCNR. PI. Reply at 1.



As to the Government’s laches argument, Plaintiff responds that her claims shdod not
barred, becausthe delay in bringing this suit is excusable. PIl. Mot. atlB2 Plantiff's claim
accrued in May 2001, when the first selection board declined to promote her to the rank of
Commander, thereby depriving her of the pay of a Commander until May 2002. PI. Mot. at 12.
At the time of the May 2001 Selection Board Decision, féifaiiwas serving aboard the USS
Peleliu andwas deployed thdiall in support of Operation Enduring Freedom in Afghanistan.
Pl. Mot. at 12. Thereafter, she served with the Joint Forces Intelligence Comman@sand w
subsequentlgeployed to Irag. AR3 She did not return to the United States until July 2005 to
attend War College, at which time she sought legal assistance. AR 82atiffBlaiounsel,
based in Slidell, Louisiana, was hampered by the effects of Hurricane&atrAugust 2005,
andwasnot able to interview Plaintiff untdshe was reassigned t@®©NI on August 22, 2008. PI.

Mot. at 13. On October 14, 2008, Plaintiff petitioned the BCNR. AR 7. Therefore, Plaintiff’
delay in bringing this claim is excusable as a result of her deployment in two amajed
conflictsand the effects of Hurricane Katrina. PIl. Mot. at 13.

Irrespective of Plaintiff's inability to seek counsel and petition the BCNiR Qatober
14, 2008, the Administrative Record contains no evidence of undue prejudice to the Government.
Pl. Mot. at 14. The Government has not argued that evidence was destroyed or that memories
have in fact fadedt only argues that memoriasay have faded. Pl. Mot. at 14. In fadhet
Government did not even seekdaestionCapt. Bentz or Capt. Kirkpatrick prior to filiniipe
July 9, 2010Motion To Dismiss PIl. Reply at 5. All of the potential withessemainavailable
for questioning. PI. Mot. at 14.

Finally, Plaintiff has “both a property and liberty intetein her career,” “a property
interest in the increased pay that she earned were it not for the impropglegaldfitness
reports” and anentitlement to fair consideration by the promotion selection boards. PIl. Mot. at
23.

3. The Government’s Reply

The Governmentepliesthat Plaintiff'sclaims are not monesandating. Gov't Resp. at
2-3. CDR Roberts’s “Selection Bard eligibility” does not constitute a “clear cut legal
entitlement” to a promotigra prerequisite for alleging a monayandating &aim. 1d. at 3. In
addition,becaus€CDR Roberts is still on active duty and has not been dischangedlaim for
lack of tenure protection is unripéd. at 4.

The Government continues &wgue thatPlaintiff's claims should be barred by laches
becauséner clains accrued by March 3, 199the dateshe first petitioned the BCNR. Gov't
Resp. at 7.Plaintiff then failed to petition this coudfter her petitionwas rejectecbn October
25, 2000, despite the fact that she was not deployed to Afghanistan for anothéd.year.

Finally, the Government argues that Plaintiff has failed to state a due Prdeas
because she was “neither dismissed from employment nor prevented from purswhgses
profession when she was not selected for a competitive promotion.” Gov't Resp. at h&ff Plai
exercised her right to view her record and appeal to the BCNR, antulhagpportunity to
review and respond to advisory opinions submitted to the BANRPIaintiff's BCNR petitions
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were denied due tioer failure to provide “cogent and convincing evidence as to a material error”
by her reporting seniors, not because of arbitrary and capricious actions byNRe BCat 15
16.

4. The Court’'s Resolution.
a. Plaintiff's Claims For Back Pay And Promotion Benefits

Under the Tucker Act, the United States Court of Federal Clammay, as an incident of
and collateral to anjjudgmentrendered by the courtissue orders directing restoration to office
or position, placement in appropriate dutyretirement status, and correction of applicable
records, and such orders may be issued to any appropriate official of the Unit=sd 28t
U.S.C. 8 1491(a)(2)In Smithv. Secretary of the Army884 F.3d 1288, 1294 (Fed. Cir. 2004)
the United Statesdlirt of Appeals for the Federal Circuit held thite{United States{Court of
Federal Claims can offer a servioeember. . . an adequateemedy for a claim relating to
military status. . .if [1] the service member’s claim constitutes a reqdesimoney (together
with a requestor ancillary equitable relief) anj@] if the request is based on a mofregndating
statute, such as the Military Pay Actd. at 1293.

I. Request For Money.

The March 26, 2010 Complairgquests tha®laintiff’'s June 30, 1997, October 31, 1997,
and May 5, 200%fficer Fitness Rports be correcteand/orremovedfrom her recordand the
Navy be directed tdconduct special selection boards to ascertain whether she should have been
promoted to CommanddO-5) on her first review and to Captain-@). Compl., Prayer for
Relief 1 12. In the alternative, the March 26, 2010 Complaint seeks “pay and benefits for the
years [P]laintiff should have been promote@€bmpl., Prayer for Relief 3.

Although the March 26, 2010 Complaint does not seek monetary damages as a primary
remedy, he United States Court of Appeals for the Federal Circuit has held that a plaintiff’
primary motivation in seeking relief at the United States Court of Federal Claimsbena
ancillary to the plaintiff's claim for monetary damageSee Holley. United States124 F.3d
1462, 1466 (Fed. Cir. 1997) EVen were the clearing of his name his primary motivation,
[plaintiff] can not be barred from access to fbeited States]Court of Federal Claims upon
stating a claim for monetary damages and ancillary relief that includesctbog his military
records’). Therefore, the court has determined ttied March 26, 2010 Complaint alleges a
claimrequestingnoney.

il Money-Mandating Statute.

The United States Court of Apgls for the Federal Circuélso repeatedly hdseld that
the Military Pay Act is a money mandating statut8ee Smith384 F.3d at 1294see also
Dysartv. United States 369 F.3d 1303, 1315 (FedCir. 2004) (“[T]he Military Pay
Act . . .provides for suit in thgUnited States] Court of Federal Claims when the military, in
violation of the Constitution, a statute, or a regulation, has denied militar}) ;pegplley, 124
F.3dat 1465 ("t is well established that [the Military Pay Adgrves as the moneyandating
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statute applicable to military personnel claiming damages and ancillary reliefrémgful
discharge.”) The relevant inquiry, however, ‘isvhether the Military Pay Ackcan] provide a
monetary remedy under the circumstancesisfdise. Smith 384 F.3d at 1294.

In United Statew. Testan 424 U.S. 392 (1976), the United States Supreme Qelnit
that “[t]he established rule is that one is not entitled to the benefiposition until he has been
duly appointed to it. Id. at 402 (citations omitted). Thereforén ‘a challenge to a decision not
to promote, the Military Pay Ad¢brdinarily) does not give rise to a right to the paytteé higher
rank for which the plaintiff was not selected.” Smith 384 F.3d at 1294see als
Knightly v. United States227Ct. Cl. 767, 769 (Ct. Cl. 1981) (“We do not have jurisdiction of a
back pay claim predicated on a promotion not received.”)).

The United States Court of Appedor the Federal Circyihoweverhas recognized two
exceptions to this general rule:

Under the firstexception, an action for money arises unther Military Pay Act
in the unusuatase in which, on the plaintiff's legal theothere is a cleacut
legal entittemento the promotion in question, . i.e., he has satisfied all the
legal requirements for promotion, but thelitary has refused to recognize his
status. Under the seconexception, an action for money arises urttlerMilitary
Pay Actwhen the decisionot to promote the service member letalthe service
member’'s compelled dischargédf, in such a case, the effect of arder voiding
the nonpromotion decisiowould be to give the service memberright to
continue in the service aigprevious rank, he would have a claim foe pay lost
because of his improper separation.

Smith 384 F.3d at 1294-95 (internal citations and quotations omitted).

As to the first exception, the March 26, 2010 Complaint does not allege that Plastiff h
a “clearcut legal entitlemet to the promotion in questidnbut only that the BCNR’s decision
not toremove Plaintiff’'sOfficer Fitness Rportsfrom her recordvas “arbitrary and capricious
not supported by substantial evidence, and in violation of the Constitution, statutes . . . and
regulations of the United StatesCompl. 1 35, 40. The March 26, 2010 Complaint does not
allege that Plaintiff would have been promoted but for those fitness repadrt3.he March 26,
2010 Complaintonly requestghat thecourt “[d]irect the Navy to conduct special selection
boards to ascertaiwhether[Plaintiff] should have been promoted. ” Compl., Prayer For
Relief § 2 (emphasis added)Even if the court weréo grant Plaintiff all of the relief sheeeks,
another selection board would haweereview Plaintiff's service records and determine whether
she should have been promoted.

Likewise Plaintiff's reliance uporskinnerv. United States594 F.2d 824 (Ct. Cl. 1979)
to arguethat CDR Roberts hda “clear cut legal entitlement” to her promotions is misplaced
since the plaintiff in that case was involuntarily discharged as & odsudt being promotedid.
at 826. The court irBkinnerdid not determine whether the plaintiff had a “clear agal
entitlement” to a promotion because the fact that plaintiff was discharged wWasesuffor
jurisdiction to lie. Id. at 831.
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Therefore, the court has determined tlaatof this dateRlaintiff has not “satisfied all the
legal requirement®r promotion[.]” Smith 384 F.3d at 1294ee alsdriscoll v. United States
67 Fed. Cl. 22, 227 (2005) (finding no “clear cut entitlement” to a promotion un8etith
where an active duty service member “simply alleges that he was denied [a] proimotibich
he waseligible, not [a] promotion for which he wasntitled. . .”).

Regarding the second exception, the Military Pay &ftbrds a discharged officer “a
claim for the pay lost because of his improper separati@niith 384 F.3d at 1295. For this
“exception to applya service member’s discharge must be involuritatg. In addition, the
relief that is sought and that the court is empoweoedrant. . . must result in renderinthe
service member’s discharge impropys entitling the service member tonanetary remedy.

Id. In this casePlaintiff is an active duty officer in the United States Nauydthe March 26,
2010 Complaintdoes not alleg that she has been involuntarily dischargetherefore,the
second exception is not relevant. Plaintiff's argument that she is “on the cusp of imyolunta
discharge/retirement” is unavailing. PIl. Mot. at 1Plaintiff has not lost any pay due &n
improper separation, nor has she been unlawtlilgharged

Accordingly, the court has determined thfa back payclaims alleged in the March 26,
2010Complaintare not moneynandating andthe court does ndtavejurisdiction to adjudicate
these claims.SeeBannum, Incv. United States56 Fed. Cl. 453, 462 (2003) (holding that a
court may not exercise jurisdiction over an unripe claim since it is “premised upongeoit
future events that may not occur as anticipated, or indeed may notatcl); see alsRCFC
12(b)(2).

b. Plaintiff's Claims For Back Pay And Benefits For Promotions
Not Received Are Not Barred By Laches.

Assuming,arguendgo that the court héjurisdiction over Plaintiff's back paglaims,the
Governmenhas raised aaffirmative defenseof laches Gov't Mot. at 13. Laches requirethat
the defendangstablish thaplaintiff's delay in bringing suit was “unreasonable and unexglised
and will result inprejudice. SeeCornettav. United States851 F.2d 1372, I/8-80 (Fed. Cir.
1988) (If the government invokes the affirmative defense of laches, it has the burden to show
that it was prejudiced by a claimant's tardiness in filing"$uit.

I. Unreasonable Delay.

Whether a delay is unreasonable and unexcisseetermined byalancing the length of
the delay againshée underlyingreasons for the delaySee Pepper. United States794 F.2d
1571 157374 (Fed. Cir. 1986) dffirming afinding of inexcusable delay wheresgrviceman
waited 4 years to challenge fithess repodisspite having been passed over for promotion five
timesas a result of the challenged repprt$he length ofa plaintiff's delay relating to a claim
for an improper fithess repod measure from thedate a claim accruedSeeAdkinsv. United
States 228 Ct. Cl. 909, 911 (Ct. Cl. 1981) (holding that the issuance ofhlkecged fitness
report put a plaintiffon notice of his claim” for purposes of lachesee alsdPepper 794 F.2d
at1573 @ fitness report fhust be challenged within a reasonable time after it is is§ued
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In this casePlaintiff wason notice that she had a clamegarding the June 30, 1997 and
October 31, 199Dfficer Htness Reportsfor almostthirteen yeardeforeshe filed aComplaint
in this court On October 25, 2000Plaintiff's March 3, 1999%etition regarding hejune 30,
1997 and October 31, 19@fficer FitnessReportswas denied AR 230. Plaintiff explainsthat
thedelay in bringing an action was due to her deployrfremi the fall of 2001 until the summer
of 2005 in Afghanistan ahlraq, anddisruption to hecounsel’'spracticecause by the aftermath
of Hurricane Katrina. Pl. Motat 1213. Active duty militaryservice however,doesnot exuse
the obligation to filegrievances on a timely basi§eeDeeringv. United States620 F.2d242,
245 (Ct. CIl. 1980)(“The need to protedimilitary personngl from unwavering statutes of
limitations is seHevident.. . . However, we can see no corresponding need to protect military
personnel statutorily from the doctrine of laches.Moreover, in this case, Plaintiff was not
actively engaged in hostilities throughout this entire period.

On October 14, 2008, Plaiff filed a second Petition wit the BCNR, requestinge-
examiration ofthe June 30, 1997 and October 31, 1@dficer Fitness Rports on the basis of
new evidencei.e,, letters from Capt. Bentz, dated November 28, 2001 and June 3, 2004. This
new evideoe indicatesthat Plaintiff had notice of the opportunity to challenge the BCNR’s
October 25, 2000 decisias early adNovember 28, 2001. AR 480. Therefore, the court has
determined that Plaintiff's delay in pursuing her claims related to the JuA®30Dand October
31, 19970fficer HtnessReports was unreasonable.

As tothe May 5, 20030fficer FitnessReport, Plaintifftimely filed a Petitionwith the
BCNR on October 14, 2008 that was denied on December 22, 2009, just three months before she
filed a Complaint at the United States Court of Federal ClaiAR 2, 7. Therefore the court
has determined thalaintiff's delay in asserting claims related to the May 5, 2Q@ficer
Fitness Repomvasnot urreasonable.

il Prejudice.

The United $&tes Court of Appeals for the Federal Circhds held that “[i]f the
government invokes the affirmative defense of laches, it has the burden to show that it wa
prejudiced by a claimant's tardiness in filing sBitejudicemay not be presumed from the length
of a claimant's delay Cornettg 851F.2d at 1380.Prejudiceoccurs in two contextslefense
prejudice or economic prejudiced. at 1378. Defense prejudicenay be shown through“toss
of records, destruction of evidence, fading memories, or unavailability of wesiesdd.
Economic prejudice is establishbyg showing thata daintiff's unreasonable or unexcused delay
has substantially increased the amount of money damages potentially oweldl.hetr.1382.
However,“the potential recovery of an amount of back pay equal to the amount that would
accrue for the time it would take to establish entitlement is not an element of prejudiee to th
government no matter when suit is broughd?”

Addressing defense prejudice first, the Government argues that, becausentff' &I
delay, witness memories, specificallypseof Captains Bentz and Kirkpatrick, may have faded.
Gov't Mot. at 14; see also Cornetta 851 F.2d at 1378. But, as Plaintiff noted, the
Administrative Record includes statements fr@aptains Bentz and Kirkpatrickand the
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Government did not reterview themin support of the July 9, 2010 Motion To Dismiss. Pl.
Mot. at 14 PIl. Reply at 5 Having failed to proffer specific evidence, beyond speculation, the
Government has not met its burderestablish prejudice.

Regarding economic prejudice, thesalary difference between a@ommander and
Lieutenant Commander in 20@bes not constitute economic prejudiceeCornettg 851 F.2d
at 1382. In addition,Plaintiff's claim for back pay for the rank of Captain is part of “the amount
that would accrue for the time it would take to establish entitleinant does not constitute
economic prejudiceld. Plaintiff timely filed a Petition at the BUR afterthe 2009 Intelligence
Captain Selection Boaldsued itsdecisian not to promote her to captain. AR72, Finally, the
cost of administering a selection board is not relevant to determining economutiqadp the
Government.

Therefore the court has determinghbat the claims for back pay and promotion, alleged
in the March 26, 2010 Complairatte not barred by laches.

C. The United States Court Of Federal Claims Does NoHave
Jurisdiction To Adjudicate Due Process Claims.

TheMarch 26, 2010 Complairgisoalleges that the Government “deprived [P]laintiff of
monetary benefits including pay and allowances in violation of the due process alabse
Fifth Amendment to the United States Constitution.” Compl. I 46. The United Statgso€
Appeals for the Federal Circuit, however, has long held that this court dolegveqirisdiction
to adjudicate claims arising under the due process clause of the Fifth Aer@ndnthe United
States Constitution because they are not momaydating. SeeCrockerv. United States125
F.3d 1475, 1476 (Fed. Cir. 1997)ffe Court of Federal Claims .does not have jurisdiction to
hear [Plaintiff's] due process . . claims under the Fifth Amendment to the United States
Constitution?); see also LeBlancv. United States 50 F.3d 1025, 1028 (Fed. Cir. 1995)
(“[Plaintiff's] complaint[alleged] violation of his rights under the Due Process Clauses of the
Fifth and Fourteenth Amendments. . [This is not]a sufficient basis for jurisdiction because
they do not mandate payment of money by the governiyelullenbergv. United States857
F.2d 770, 773 (Fed. Cir. 198&ame.

Therefore, the court has determined that it doesiana jurisdiction to adplicate the due
process claim alleged in the March 26, 2010 Compl&eeRCFC 12(b)(1).

E. Transfer To The United States District Court For The District Of Columbia.

Plaintiff requests that if “this [c]ourt finds that it lacksisdiction . . .thatthe matter be
transferred to the United States District Court for the District of Columbia thgibdeing
dismissed.” Pl. Reply at 15. Section 1631 of Title 28 of the United States Code provides:

Whenever a civil action is filed in a coyft. . . and that court finds that there is a
want of jurisdiction, the court shall, if it is in the interest of justice, transfer such
action or appeal to any other such court in which the action or appeal could have
been brought at éhtime it was filed or notiaH.]
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28 U.S.C. § 1631.

The United States Court of Appeals for the Federal Circuit has provided that 28 U.S.C. §
1631 “requires the transferor court to determine both that it lacks jurisdiction anthé¢ha
transferee court possesses jurisdictiofrisherman’s Harvest, Ina. PBS & J 490 F.3d 1371
1374(Fed. Cir. 2007). The transfer of a case must also be “in the interest &f.jug&U.S.C.
8 1631;see also Reilly. United States93 Fed. Cl. 643, 650 (2010)If(those requirements are
met, the court must then determine whether the transfer is in the interest of jligtdations
and quotation marks omitted).

As previously discussedhe court has determined that it does have jurisdiction to
adjudicate the claims alleged in the a6, 2010 Complaint.

The United States Supreme Court has held that BCNR decisomsubject to judicial
review and can be set aside if they are arbitrary, capricious or not basedtantsallevidence.”
Chappellv. Wallace 462 U.S. 296, 303 (193 (citations omitted)see also Cone. Calderg
223 F.3d 789, 793 (D.C. Cir. 2000) (“Although we have jurisdiction to review the decisions of
the Correction Board, we do so under an unusually deferential application of the awnitrary
capricious standard of the Administrative Procedure Adt.(quotation marks and citation
omitted). Although this court does not have jurisdiction to adjudidaantiff's APA and
gender discrimination claimshe United States District Court for the District of IGmbia does
and is theproperforum for bringing this action. See28 U.S.C. § 1391(€))°% see also Texas
Peanut Farmery. United States409 F.3d 1370, 1375 (Fed. Cir. 2005) (holding that 28 U.S.C. §
1631 requires thattfansfer be considered to cujperisdictional defecty; American Beef
Packers, Incv. Interstate Commerce Conmm 711 F.2d 388, 390 (D.C. Cir. 198@®iolding that
28 U.S.C. § 1631 is to “aid litigants who [are] confused about the proper forum for review.”).

Therefore, the court hadetermined thathe interests of justice will be served by
transfering Plaintiff's claims for back pay and promotion, as alleged in the March 26, 2010
Complaint,to the United States District Court for the District of Columbia.

®> The Administrative Procedure Act (“APA”) is codified at 5 U.S.C. §§ 702-706.

®28 U.S.C. § 1391(e)(1) provides, in relevant part:

A civil action in which a defendant is an officer or employee of the United States
or any agency thereof acting in his official capacity or underrcofolegal
authority, or an agency of the United States, or the United States, may, except a
otherwise provided by law, be brought in any judicial district in which . . . a
defendant in the action resides. . . .

28 U.S.C. § 1391(e)(1).
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V.  CONCLUSION.

For the reasons stated herefhe Clerk of the Court for the United States Court of
Federal Claimdgs directed totransferthis action to the United States District Court for the
District of Columbia.

IT IS SO ORDERED.
s/Susan G. Braden _

SUSAN G. BRADEN
Judge
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