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Failure to State a Claim, RCFC 12(b)(6);

Fair Labor Standards Act, 29 U.S.C. 88§ 201-
19;

National Defense Authorization Act For
Fiscal Year 2007, Pub. L. 109-364, §
1105, 120 Stat. 2083, 2409 (2006);

National Defense Authorization Act For
Fiscal Year 2006, Pub. L. 109-163, §
1105, 119 Stat. 3136, 3450-51 (2006)

RESTATEMENT (THIRD) OF AGENCY § 1.01
(Definition of Agent);

Subject Matter Jurisdictio®CFC 12(b)(1);

Tucker Act ch. 359, 24 Stab05 (1887) 28
U.S.C. 88 1491, 1494;

Government Employee Pay, 5 U.S.C. 88§
5341-56, 5755, 5925, 5929, 8118.

DANIEL R. STRIPLIN,
Plaintiff,

V.

THE UNITED STATES,

Defendant

o L . A N R R
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Michael Anthony Moroni, Bloomfield, Missouri, Counsel for Plaintiff.

Corinne A. Niosi, United States Department of Justice, Civil Bign, Washington, D.C.,
Counsel for the Government.

MEMORANDUM OPINION AND ORDER

BRADEN, Judge.
. RELEVANT FACTS .
In April 2007,Daniel R. Striplin (Plaintiff”) accepteda positionas a Quality Assurance

Specialistwith the Research Development anddineering Command of tHeepartment of the
Army (“Army”) in Irag Am. Compl. Count | § 3Am. Compl. Ex. A; Gov't Appx. at 54

! The relevant facts cited herein aterived from the April 30, 2011 First Amended
Complaint {Am. Compl.”), and attached ExhilftAm. Compl. Ex. A”), and theApperdix of
Exhibits attached tGovernment’'s May 17, 20IMotion to Dismisq“*Gov’t Appx. at 1-55).
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Plaintiff performed *various management functidngn Iraq until May 9, 2008, when his
deploymenended Am. Compl. Count | § 3-4ount 11 3-4.

. PROCEDURAL HISTORY .

On June 29, 201Plaintiff filed a Complain(*Compl.”) in the United States Court of
Federal Claimsllegingthat the Armyimpropety calculatedof his wagesrom April 2007 to
May 2008 resuling in an underpayment of $&81.80° Compl. 1 5. On September 29, 2010
the Governmentiled a Motion To Dsmissfor lack of subject matter jurisdictippursuant to
Rule 12b)(1) of theRules of the United States Court of Federal Claims (“RCFC”).

On October 29, 2@, the Governmentiled an unopposed Motioito Say for sixty days
to investigate thessues raised in the Ju@8, 2010Complaint On November 1, 2010, the court
grantedthe October 29, 2010 Motion To Sta@n December 30, 2010, tli&vernmenfiled a
secondunopposed Motiodmo Say for an additional fity days On January 3, 2011, the court
grantedthe December 30, 201Motion. On February 3, 2011, the stay expiredn Mach 2,
2011, Plaintiff filed @ unopposed Motionrequesting an enlargemeadt sixty daysto file a
Response tthe Governmerd September 29, 2010 Motion Tddiniss On March 3, 2011he
court granted the March 2, 2011 Motion.

On April 30, 2011, Plaintiffiled a Motion requesting leavéo file a First Amended
Complaintallegng that the United $ttes Court of Federal Claims hassdictionunderboth 28
U.S.C. § 1491 and 28 U.S.C. § 1494. On May 2, 2011, the court granted Piadiff’ 30,
2011 Mdion to file a First Amended Complaint. On May 17, 201the Governmentiled a
Motion To Dismiss(“Gov’t Mot.”) the April 30, 2011 Amended Complajmursuant ttRCFC
12(b)(1) andRCFC12(b)(6, together with an appendix of exhibits (“Gov't Ap@t.1-55"). On
June 13, 2011, Plaintiff filed a Response (“Pl. RespOh June 30, 2011, the Government filed
a Reply(“Gov't Rep.”).

1. DISCUSSION.
A. Jurisdiction.
1. Under 28 U.S.C. § 1491.

The jurisdiction of the United States Court of Federal Claims is established byadker T
Act, wherein Congress authorizélde court “to rendejudgment upon any claim against the
United States founded either upon the Constitution, or any Act of Congress or angicegidla
an executive department, or upon any express or implied contract with the Unitad @tébe
liquidated or unliquidatedlamages in cases not sounding in tore8 U.S.C. 1491(a)(1)
(2006) The Tucker Act, however, isofily a jurisdictional statute; it does not create any
substantive right enforceable against the United States for money damagi&€fhe Act merely

2 Although, the June 29, 2010 Complaaileges that Plaintiff is oweds86,781.80this
amountappears to banerror. The Exhibit attached to the June 29, 2010 Complaint reflects that
the amount should be $89,781.8eeAm. Compl. Ex. A.
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confers jurisdiction upoffthe United States Court of Federal Claimgjenever the substantive
right exists.” United States/. Testan 424 U.S. 392, 398 (1976). Therefore, a plaintiff must
identify and plead an independent contractual relationship, constitutional provisderalf
statute, or executive agency regulation that provides a substantive right to moragedsSee
Fisherv. United States402 F.3d 1167, 1172 (Fed. Cir. 2008h (bang (“The Tucker Act itself
does not create a substantive caafs&ction; in order to come within the jurisdictional reach and
the waiver of the Tucker Act, a plaintiff must identify a separate source ahatitse law that
creates the right to money damages.”). The burden of establishing jurisdictoomrfathe
plaintiff. See FW/PBS, Ina. Dallas, 493 U.S. 215, 231 (1990) (holding that the burden is on
the plaintiff to allege facts sufficient to establish jurisdicti@®@e alsiRCFC 12(b)(1).

2. Under 28 U.S.C. § 1494,

Pursuant to 28 U.S.C § 1494he Unted States Court of Federal Claims has jurisdiction
to determine amounts due “to or from the United States by reason of anyeghaetibunt of
any officer or agent of, or contractor with, the United Stat&8”U.S.C. § 1494 (2006). This
basis of jurigliction originallywas enacted as section three of Teker Act, ch. 359, 24 Stat
505 (1887).SeeStandard Dredging Cov. United States71 Ct. Cl. 218239 (1930) (explaining
thatsection three of th&ucker Act was enactedd provide for the speedjisposition of claims
by the United States against its officers and agents, and against those havagcoiitn it, by
giving to such persons the right to come into this court and compel the Unitesl tStateswer
and have its claim determirigd Prior to enactment of section three of the Tucker, leims of
indebtednesto the United States coulak adjudicated onlyn suits brought by the United States
in the United States District @urts resulting in prejudice toindividuals forced to wait
inddinitely to have their accounts settleldl. at 239-40.

Pursuant to 28 U.S.®. 1494,the United States Court of Federal Clailmas jurisdiction
to determine amounts due on “unsettled accounts of officers, agents, or contraeto(d whe
plaintiff applied to the proper department of the Governnmf@nsettiement of the account; (2)
three years have elapsed from the date of such appticatibout settlement[;] and (3) no suit

% In full, section 1494 provides:

The United States Court of Federal Claims shall have jurisdiction to determine the
amount, if any, due to or from the United States &égson of any unsettled
account of any officer or agent of, or contractor with, the United States, or a
guarantor, surety or personal representative of any such officer, agent or
contractor, and to render judgment thereof, where—

(1) claimant or the person hrepresents has applied to the proper department of
the Government for settlement of the account;

(2) three years have elapsed from the date of such application without setlemen
and

(3) no suit upon the same has been brought by the United States.

28 U.S.C. § 1494.



upon the same has been brought by the United Statéatsonv. United Sates 86 Fed. CI. 399,
402 (2009) (internal quotations omitted).

B. Standing.

The Supreme Courbf the United Statetias held that “the question of standing is
whether the litigant is entitled to have the court decide the merits of the disputeanticoflgr
issues.” Warthv. Seldin 422 U.S. 490, 498 (1975)Standing must be determined “as of the
commencement of suit.’"Rothe Dev. Corpv. Dep't of Def, 413 F.3d 1327, 1334 (Fed. Cir.
2005). The party invoking federal jurisdiction bears the burden of establishing stanSewy.
Lujan v. Defenders of Wildlife504 U.S. 555, 5661 (1992). Specifically, “a plaintiff must
show [that] it has suffered an ‘injury in fact’ that is . . . concrete and particediaaizd . . . actual
or imminent, not conjectural or hypothetical,; . the injury isfairly traceable to the challenged
action of theGovernmentand . . . it is likely, as opposed to merely speculative, that the injury
will be redressed by a favorable decisiortiends of the Earth, Incv. Laidlaw Envtl. Serv.,
Inc., 528 U.S. 167, 180-81 (20D (citations omitted).

The April 30, 2011 First Amended Complaint alleges tR&intiff has suffered an
“injury in fact' that is concrete and particularized, traceable to the Arfajure compensate
him fully for his Iragservice andredressabléy a favorable decisionAm. Compl. Count | T 5;
Am. Compl. Count Il § 5 Accordingly,Plaintiff has standing to bring the claims alleged in the
April 30, 2011 First Amended Complaint.

C. Standard For DecisionOn A Motion to Dismiss Pursuant To RCFC 12(b)(1)

A challenge to th&nited States Court of Federal Claimgjeneral power to adjudicate in
specific areas of substantive law . . . is properly raised by a [Rule] 12(b)(1) rhoBafmerv.
United States168 F.3d 1310, 1313 (Fed. Cir. 19989¢ alsdRCFC 12(b)(1) (“Every defense, in
law or fact, to a claim for relief in anyleadng, whether a claim, counterclaim, or thjpdrty
claim, shall be asserted in the respongleadng thereto if one is require@gxcept that the
following defenses may at the option of fhleacer be made by motion: (1) lack of jurisdiction
over the subject matter[.]"YWhen considering whether to dismiss an action for lack of subject
matter jurisdiction, the court is “obligatéol assume all factual allegations to be true and to draw
all reasonable inferences in plaintiff's favorfenkev. United States60 F.3d 795, 797 (Fed.
Cir. 1995). Neverthelessthe plaintiff bears the burden of establishing jurisdiction by a
preponderace of the evidenceSee Reynoldg. Army & Air Force Exch. Sery846 F.2d 746,
748 (Fed. Cir. 1988) (“[O]nce tH&rial] court’s subject matter jurisdiction [is] put in question . . .
[the plaintiff] bears the burden of establishing subject matterdjatisn by a preponderance of
the evidence.”).

D. Standard For Decision OnA Motion To Dismiss Pursuant to RCFC 12(b)(6).

Although a complaint “attacked by a Rule 12(b)(6) motion to dismiss does not need
detailed factual allegations, a plaintiff's obligatito provide the grounds of entitlement to relief
requires more than labels and conclusions, and a formulaic recitation of the elensentisé
of action will not do’ Bell Atl. Corp.v. Twombly 550 U.S. 544, 555 (200(itations omitted)



(internal quotation markomitted) In order to survive a motion to dismiss, however, thetcour
does not requiréheightened fact pleading of specifics, but only enough facts to state a claim to
relief that is plausible on its face.ld. at 570;see alsoAshcroftv. Igbal, 129 S. Ct.1937,

1950 (2009) {O]nly a complaint that states a plausible claim for relief survives a motion to
dismiss.”). When reviewing a motion to dismiss for failure to state a claim upon which relief
may be granted, € court “must accept as true all the factual allegations in the complaint,
and. . .indulge all reasonable inferences in favor of the -mmvant.” Sommers Oil
Co.v. United States241 F.3d 1375, 1378 (Fed. Cir. 2001) (citations omitteal)see Igbal 129

S. Ct. at 1949 (“[T]he tenet that a court must accept as true all of the ialhsgedntained in a
complaint is inapplicable to legal conclusions.”).

E. The Governments May 17, 2011 Motion to Dismiss.

Count | of the April 30, 2011 First AmendedComplaint alleges that the court has
jurisdiction pursuant to 28 U.S.C. § 1494. Am. Compl. Count | f€@unt Il alleges that the
court has jurisdiction pursuant to 28 U.S.C. § 148fethewith 5 U.S.C. 88%341-56, 5755,
5925, 5928, 811&nd theFair Labor Standards @&, 29 U.S.C88 20:19. Am. Compl. Count I
1 7. In addition, Count Il alleges th#dte Armyauthorized varioupay adjustments but failed to
pay the full amount as a result of “incorrect withholdings armmbrirect payments” due to
computer errorsdebts owed to the Governmead the unlawful application of a pay limitation.
Am. Compl. Count Il § & EX. A.

1. Whether The Court Has Jurisdiction Over The April 30, 2011 First
Amended Complaint, Pursuant To 28 U.S.C. § 1494.

a. The Government’'s Argument

The Government argues ththe April 30, 2011 First Amended Complaifdiled to plead
sufficient facts to establish the jurisdictional requiremen8 U.S.C. §1494. Gov't Mot. at 7.
First, section 1494 applies only tdficers, agents or contractorsof the United States Gov't
Mot. at 7. The April 30, 2011 First Amended Complaint, howevalteges thaPlaintiff was a
civilian employee of the Armynot an officer, agenbr contractor. Gov’t Mot. at-8. Second,
the April 30, 2011 First Amended Complaitbes not allege that Plaintdfplied to theproper
department of the @&ernment”for settlement of his accountGov't Mot. at 8 (quoting 28
U.S.C. § 1494(1)).Third, the April 30, 201First Amended Complairdtoes nballege that three
years have elapsednse the date of Plaintiff'sapplication to the'proper department of the
Government”for settlement of his accountld. Instead, theApril 30, 2011 First Amended
Complaint alleges that more than three years have elapsed since the ePlaistiffis wages
occurred Am. Compl. Count I T 8.

b. The Plaintiff’'s Argument .

Plaintiff responds that, under basic principlesagéncy civilian supervisory employees
of the Army qualify as agents of the United Stat®$. Resp. at 2.Second, thépril 30, 2011
First Amended Complainalleged sufficient factso “put the defendant on notice of his claim
and to further fulfill the requirement of the statute for a cause of actilwh.”In addition,the



April 30, 2011 First Amended Complainproperly alleged thatPlaintiff “demandedthat the
errors in his payroll account be rectiffednd more than three years have passs@ce he first
sought to have this dispute resolved.

C. The Court’'s Resolution.

The first queson the court mst address is whetharcivilian empoyee ofthe Armyis an
“agent asthe term isused in 28 U.S.C. 8§ 1494'Where Congress uses terms that have
accumulated settled meaning under eigmguity or the common law, a court must infer, usles
the statute otherwise dictates, that Congress means to incorporate thehestaiieaning of
these terms.”"NLRBv. Amax Coal Cq.453 U.S. 322, 329 (1981)The United States Court of
Appeals for the Federal Circuit has held tha term agent’is swch a term andshould be
construed inlight of its well-settledcommon law meaninginless the “language, context, or
background” of the statue suggests a “different constructid@'Neill v. Dep’'t of Hous. &
Urban Dev, 220 F.3d 1354, 1360 (Fed. Cir. 2000).

The Restatemer(Third) of Agency(“Restatement”flefines'agency as

the fiduciary relationshighat arises when one person faircipal) manifests
assent to another person (agent) that the agent shall act on the principal's
behalf ad subgct to the principa$ control, and the agent manifests assent or
otherwise consents so to act.

RESTATEMENTS 1.01 (2006).

The Restatememxplains that theselements of commaotaw agency'are present in the
relationships betweeamployer andemployegcorporation and officer, client and lawyer, and
partnership and general partnefRESTATEMENT 8 101 cmt c. (emphasis addeg¥ee alsad.

(“The common law of agency . . . additionally encompasses the employment relation, gven as
employeeswhom an employer has not designated to contract on its behalf or otherwise to
interact with parties external to the employer's organizatiod.ere is nothing in 28 U.S.C. §
1494 that suggests a different constructisrrequired The April 30, 2011 First Amended
Complaint allegesand the Government does ribspute,that Plaintiffwas a civilianemployee

of the Army. Am. Compl. Count | § 2Thereforethe court has determined tHataintiff is an

agent of the United States by virtue of pasition as a fedekamployee

The April 30, 2011First AmendedComplaint,however, dog not establisithe second or
third jurisdictional requirementsf 28 U.S.C. 81494. Specifically, theApril 30, 2011Amended
Complaint does not allege that Plain@bplied to théproper department of thed@ernment”
for settlement of his account. Instead, Apeil 30, 2011First Amended Complaint allegesly
that “demands have been mafde . . .payment . . . and that they have been dehiedm.
Compl. Count | 6 Nor doesthe April 30, 2011First Amended Complaint alleggnat more
than three years have passed since Plaintiff requesettflemnenof his account. Am. Compl.
Count I 1 8. Instead, the April 30, 2011 First Amended Complaint allegeshatlymore than
three ears have elapsed sinbe first errorswere made Id. (emphasis added).



Therefore, the court hadetermined thathe April 30, 2011 First Amended Complaint
fails to allegesufficient facts to establish jurisdictippursuant t®28 U.S.C. § 1494 SeeRCFC
12(b)(1).

2. Whether The Court Has Jurisdiction Over The April 30, 2011 First
Amended Complaint, Pursuant To28 U.S.C. § 1491.

a. Government’'s Argument.

To the extent that Plaintiff relies upon 5 U.S.C. § 59@8st differential pay)and 5
U.S.C. §5928(danger pay) to establishjurisdiction under28 U.S.C.§ 1491 the Government
argues that these statutes discretionary and thereforeot moneymandating Gov't Mot. at
9-10. The Governmenalsoargues that the regulations implementingsth statutesyhich are
set forth in the Department of State Standardized Regulations (“DSSRfliscretionary. See
DSSR 8§ 13 (“When authorized by law, the head of an ageagy . . grant post differential . . .
[and] danger pay allowance . . . to an employee of his/her agency . . . subject to the provisions of
these regulations and the availability of funds.” (emphasis addeldyeover.the Department of
Defense (“DoD”)Civilian Personnel Manugprovidesthat DoD civilian employees shall not
autoratically be grantedoversas allowances and differentiafsimply because they meet
eligibility requirements. DoD 1400.25-M,SC1250.4.3.

b. Plaintiff's Response

Plaintiff responds that 5 U.S.C. 88 5925, 5928, and Zréimoneymandating because
the Government agreed to pay Plaintifie full amount of requiredvagesspecified in the

* Section5925(a) state$A post differentialmay be grantedn the basis of conditions of
environment which differ substantially from conditions of environment in the contingniisd
States and warrant additional pay as a recruitment and retention incebtlesS’C. 85925(a)
(2006)(emphasis added).

® Section5928(a) states: “An employee in a foreign amesy be grantech danger pay
allowance on the basis of civil insurrection, civil war, terrorism, or wartimelitons which
threaten physicaharm or imminent danger to the health or ving of the employee.”5
U.S.C. § 5928(a) (200@gmphasis added).

® Likewise, the Government argues that 5 U.S.C. § 5755 (supervisor pay differ@mdial)
accompanying regulations are discretionary andnmmteymandating.Gov't Mot. at 1314; see
also DoD Financial Management Regulation (*“DoDFMR”) 8§ 030501; Da&®00.25-M,
SC575.4.3.2.1 (“A supervisory differentialay be paid to a General Schedule employee who
supervises one or more civilian employeesacomered by the General Schedule if one or more
of these subordinate civilian employees would, in the absence of such antiifflerbe paid
more than the supervisory employe@imphasis addeq)

" Under theDoDFMR, “allowances and differentials payatte employees officially
stationed in foreign areas are established by the Secretary of State arttedublihe [DSSR].”
DoDFMR § 030401.



statutesdbut did not do so Pl. Resp. at 3Thereforethe court should find that itas jurisdiction

for the same reasons set forthAiddev. United States81 Fed. Cl. 415, 41@008)(holding that
Plaintiff stated a monegnandating claim for post allowance under 5 U.S.C. § 5924 and section
220 of the DSSR). PI. Resp. at 3.

(o} The Court’s Resolution.

As a civilian employee serving by appointmdpigintiff may not poceed under a theory
of breach of contracthut instead must establish jurisdiction under the relevant statutes and
regulations that goverauchemployment. See Hamlew. United States63 F.3d 1097, 1101
(Fed. Cir. 1995) (It is awell-established prinple that, absent specific legislation, federal
employees derive the benefits and emoluments of their positions from appoirgathenttihan
from any contractual or quasontractual relationship with the government. [L]f [Plaintiff's]
employment wa by ‘appointment,” a breach of contract action against the government would be
precluded.” (citations omitted) (internal quotation marks omitted))

On their faceb U.S.C. 88 592%@nd 5928are not moneynandating becausdahey vest
discretion in the Government to authoriae increasein pay, instead of mandatingsuch
increases. See Doev. United States463 F.3d 13141324 (Fed. Cir. 2006) (“A statute is not
moneymandating when it gives the government complete discretion over the decisionrwhethe
or not to pay an individual or group;”$ee also id(“There is a [rebuttable] presumptidhat the
use of the word ‘mayin a statute creates discretion.”).

The United States Court of Feder@laims, however, has held thgimilar pay statuts,
although not moneyandating requirepayment ace the employee has fulfilled the conditions
set forth inthe DSSRthat “make the allowancapplicable to his or her emploent overseas
SeeAddev. United States81 Fed. Cl. 415, 41@2008) (holdingthat Plaintiff stated a money
mandating claim fopost allowanceinder5 U.S.C. § 5924(1and section 220 of tHeSSR) see
also Doe 463 F.3d 1314, 1324 (holding thatstatute is moneyandating because ontthe
head of an agency states that a position meets tbeatisted. . ., the statute requires payment
to employees with that position”).

In this casethe DSSRcontains guidancabout postdifferential pay under 5 U.S.C8
5925and danger paynder 5 U.S.C. § 592@rovidingdetailed requirements for reiwing these
forms of additional pay SeeDSSR chs. 500, 650Plaintiff, however,is a civilian employee of
the Department of Defensadis subject to thé®oD Civilian Personnel Manudl. Gov't Appx.
at 22. The DoD Civilian Personnel Maneabplains tlatfor DoD civilian employees

® Since the Plaintiff inAddewas anemployee of the National Institutes of Health, the
DoD Manual was inapplicable that case See Adde81 Fed. CI. at 416.



Overseas allowances and differentials (except the post alloj¥fneee not
automatic salary supplements, nor are they entitlements. . . . Individuals shall not
automatically be granted these benefits simpgcause they mee eligibility
requirements.

DoD 1400.25-MSC1250.4.3.

Therefore,the court has determined thtie DoD Civilian Personnel Manual specifies
that post differential and danger pay for civilian employeéthe DoD are discretionary and
therefore not monegiandating

This, however, does not dispose of what appears to be the gravamen of the April 30, 2011
First Amended Complainthat theArmy authorized pay adjustments but failed to pay the full
amount as a result of “incorrect withholdings and inecrpayments.Am. Compl. Count Il § 5.
Specifically, the April 30, 2011 First Amended Complaint and attached exhibits indieathe
Army did not pay the full amount due to Plaintiff becadse Army incorrectly applied a
$186,600.00 pay limitatiordespite the fact that the pay limitation was raise$i2tt?,100.0(by
the National Defense Authorization Act For Fiscal Year 2007, Pub. L. 109-364, § 1105, 120 Stat.
2083, 2409(2006)*° a March 5, 200MDoD Memorandum and OPM CMF200611. Am.
Compl.Ex. AY 7. In additionPlaintiff asserts that he wasnderpaid due to computer errors

® The April 30, 2011 First Amended Complaint does not allege that Plaintiff wasentit|
to post allowanceay, which is governed by 5 U.S.C. § 5924(1) aedtion220 of the DSSR.
SeeCompl. Count Il 7.

19The National Defense Authorization Act For Fiscal Y2807 provides:

(&) WAIVER AUTHORITY.--During 2006 and 2007 and notwithstanding
section 5547 of title 5, United States Code, the head of an executive agency
may waive, subject to subsection (b), tiaitation established in that
section for total compensation (including limitations on the aggregate of
basic pay and premium pay payable in a calendar year) of an employee
who performs work while in an overseas location that is in the area of
responsility of the commander of the United States Central Command, in
direct support of or directly related to a military operation (including a
contingency operation as defined in section 101(13) of title 10, United
States Code).

(b) MAXIMUM TOTAL COMPENSATION.--The total compensation of an
employee whose pay is covered by a waiver under subsection (a) may not
exceed $200,000 in 2006 and $212,100 in 2007.

Pub. L. 109364, § 1105, 120 Stadt 2409;Pub. L. 109163, § 1105, 119 StaB136, 3450-51
(2006).



and inappropriatevithholdings, although the April 30, 2011 First Amended Complaint does not
clearly explain the nature of these deficienciam. Compl. Countl 15 & Ex. A | 5.

To the extent thathe April 30, 2011 First Amended Complaiteges thaPlaintiff’s
pay limitation should have been raised from $186,00%212,100a moneymandating source
of law has been identified. The National Defense Authorization Act For Fiscal Year 2007
provides the authority to waive tipay limitation up td$212,100 in 200,7and £00,000 in 2006
for employees “who[perform]{ work while in an overseas location that is in the area of
responsibility of the commander of the United States Central Command, in dipecirtsof or
directly related to a military operation3eePub. L. 109364, § 1105, 120 Stat. at 24G®2e also
National Defense Authorization Act For Fiscal Year 2006, Pub. L:183 § 1105, 119 Stat.
3136, 3450-51 (2006)Although the statute is discretionatile DoD exercisg its discretion in
the March 5, 2007 DoD Memorandum, signed by the Deputy Secretary of DeFaasklarch
5, 2007 DoD Memorandum provides detailed criteria to determingthe@h an mployee is
eligible for the increased pay limitatidh. March 5, 2007DoD Memorandum at 2. Although
authority to determine when employees meet the “eligibility criteria” isg#éd to Secretaries
of the Military Departmentandthe Heads of Defense Agencies and D&Ed Activities and
may be further delegated, there is no indication that thiéieeals candenythis increase irpay
if the “eligibility criterid are met.Id. at 23. Of course, whether Plaintiff meets these criteria is
a question not of jurisdictiorgut insteadgoes tothe merits of tfs case. See Fishev. United
States 402 F.3d 1167, 1173 (“[W]hether the facts of the case support a remedy, of course
remains as a separate [Aomisdictional] questior).

For these reasons, the court has detemnithat the April 30, 2011 First Amended
Complaint haestaltished Tucker Actyrisdictionto adjudicate claims alleged @ount Il of the
April 30, 2011 First Amended Complaint. To the extent that the April 30, Ed$LAmended
Complaint may be read tallege that the Government improperiythheld payments due to
computer erroror offset debtsPlaintiff owed to the Government, the April 30, 2011 First
Amended Complaint does not provide sufficient detail to determine whether the court has
jurisdiction over these claims pursuant to 28 U.S.C. § 1491, as discussed below.

3. Whether The April 30, 2011 First Amended Complaint StatesA
Claim Upon Which Relief Can Be Granted.

1 speifically, the increased limitation appliesnployees who:

a. Are subject to the provisions of 5 U.S.C. [§] 5547 or Subchapter 1930.12 of DoD
1400.25-M, Department of Defense Civilian Personnel Manual (CPM);

b. Are assigned to an overseas location in the CENVIG@ea of responsibility;

c. Remain in the US CENTCOM area of responsibility for at least 42 consecutive
calendar days; and

d. Perform work in direct support of, or directly related to, a military operation,
including a contingency operation as defined in 10 U.S.C. [§] 101(a)(13).

DoD March 5, 2007 Memorandum at 2.
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The Government argues thae April 30, 2011 First Amended Complaims fail@l to
state a clainfor money damages undérU.S.C. 88 534566, 5755, 8118andthe Fair Labor
Standards At, 29 U.S.C. § 201-19.First, 5 U.S.C. 85755 authorizes the payment of a
supervisory differentialonly if “(a) the employee is under the Generalh&tule, (b) has
supervisory responsibility for one or more employees not under the General Schadule) if
one or more of the subordinate employees would, in the absence of such a differepaad, be
more than the supervisory employe&sbv’'t Mot. at 14 €iting 5 U.S.C. 8§ 5755).The April 30,
2011 First Amended Complaint, howevéails to allege any of these statutory requirements.
Id.

Second5 U.S.C. § 8118 allows the continuation of pay where an employee has “filed a
claim for a period bwage loss due to a traumatic injury with his immediate superior on a form
approved by the Secretary of Labor within the time specified in section 8122{ajfis title.”

5 U.S.C. § 8118. The April 30, 2011 First Amended Complairtiowever, containgio
allegations of a traumatic injury or of filing a claim for wage loss within the priope. Gov't

Mot. at 14. Third, the April 30, 2011 First Amended Complaint does not spe&diigt portion of

5 U.S.C. 88 53456 is being involed andcontains ndactual allegations to suppoany such
claim. Gov't Mot. at 14. Fourth the Government argues that Plaintiff cannot request overtime
pay under the Fair Labor Standards Act, 29 U.S.C. 88 20het@use Plaintiff was exempt from
the Act. Gov't Mot. at 15 €iting Gov't Appx. at 54). Plaintiff profferedno response SeePlI.
Reg. at 1.3.

The courthas determined thalhe April 30, 2011 First Amended Complaiobntains no
factual allegations tosupport aclaim based orb U.S.C. 88 534566, 5755, 8118¢r the Fair
Labor Standards Act, 29 U.S.68 20119. Thereforeto the extent that the April 30, 2011 First
Amended Complaint may be read to claim entitlement to compensation based on theseofourc
law, the court has determined that these clamust bedismissed for failure to state a claim
pursuant to RCFC 12(b)(655eeTwombly 550 U.Sat544. In addition, the April 30, 2011 First
Amended Complaint contains no factual allegations to support the claims tiabweenment
improperly withheld payments due to computer errors or in order to offset debts owed to the
Government. Therefore, these claims are dismissed pursuant to RCFC 12(b)(6).

To the extent thathe April 30, 2011 First Amended Complaiiteges that thérmy
deniedPlaintiff full compensationas a result o&n unlawful pay limitation, the April 30, 2011
First Amended Complainhas stated a claim upon which relief can be granted under RCFC
12(b)(6).

IV.  CONCLUSION.

For the reasons stated herdim Government’'s May 17, 2011 Motion Tasbriss for
lack of subject matter jurisdictios granted with respect ©ount |of the April 30, 2011 First
Amended Complaint.

The Government’'s May 17, 2011 Motiofio Dismiss for lack of subject matter

jurisdiction is granted in part and denied in parth respect tadCount Il of the April 30, 2011
First Amended Complaint
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The Government’s May 17, 2011 Motion To Dismiss for failure to state a claim is
granted in part and denied in part with respect to Court Il of the April 30, 2011 Fiestdieth
Comgaint.

By leave of the courtand pursuant to RCFC 15(a)(Blaintiff is directed tofile a
Second Amended Complaint within 14 days of the issuance of the twdeorrect the
deficiencies identified hereimnd clarify the nature of th#aimsalleged

IT IS SO ORDERED.
s/ Susan G. Braden

SUSAN G. BRADEN
Judge
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