BANNUM, INC. v. USA Doc. 43

In the United States Court of Federal Claims

No. 10-479C
Filed: Decembei28, 2010
TO BE PUBLISHED

*kkkkkkkkkkkkhkkkkkhkhkhkkkhkhhkkkhkkhhhkkkhkkhhhkkhkhkkkhkhkx

Administrative Dispute Resolution Act
of 1996, Pub. L. No. 104-320 § 12;
110 Stat. 3870, 3874,

Administrative Procedure Act, 5 U.S.C.
8 706(2)(A);

Administrative Record,

Bid Protest Jurisdiction, 28 U.S.C. §
1491(b)(1);

Federal Acquisition Regulations,
48 C.F.R. 88 12.602(a),
15.209(a)(2), 15.206(d), 15.305(a),
42.1503(b), 52.2184c)(9);

10 U.S.C. § 2305(b)(1)

Intervenor Standing, RCFC 24(a)(2);

Judgment on the Adinistrative
Record; RCFC 52.1(c);

Post Award Bid Protest;

Standing, 28 U.S.C. § 1491(b)(2);

Savannah Ga. Zoning Regulations 8§

B S T e e e e 8-3002, 8-3025(b)(10 n)(a}.

BANNUM, INC.,
Plaintiff,

V.

THE UNITED STATES,
Defendant,

and
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DISMAS CHARITIES, INC.,

*

Defendaniintervenor.

*

*

Joseph A. Camardo, Jr, The Law Office of Joseph A. Camardo, Jr., Auburn, New York,
Counsel foPlaintiff.

Paul Davis Oliver, United States Department of Justice, Civil Division, Washington, D.C.,
Counsel for Deferaht.

Alexander D. Tomaszczuk Pillsbury Winthrop Shaw Pittman, LLP, McLean, Virginia, Counsel
for Defendant-Intervenor.

MEMORANDUM OPINION AND FINAL ORDER *
BRADEN, Judge.
On July 26, 2010, Bannum, Inc.B@nnuni) filed a postaward bid protest in thgnited

States Court of Federal Claims challengihgApril 6, 2010 award of a contrably the Federal
Bureau of Prisons (“BOP”Yo Dismas Charities, Inc(“Disma$) to provide a Residential

! This Memorandum Opinion and Final Order originally was filed under seBleaember
20, 2010.All redactions are denoted with brackets.
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Reentry Centeror a halfway hous€*RRC” or “facility”) , and services(“RRC services”)for
federal offenders iavannah, Georgia.

To facilitate a review of this Memorandum Opiniamd Final Order, the court has
provided the following outline:

l. RELEVANT FACTUAL BACKGROUND.

A. The Pre-Solicitation Period.

B. The Solicitation’s Requirements
C. The Source Selectiorevaluation Plan.
1. Past Performance.
2. Technical/Management.
3. Price.
D. Offerors’ Proposals.
1. Past Performance.
2. Technical/Management.

a. Site Validity.

b. Community Relations.
3. Price.
E. The Competitive RangeDesignation And PreSelection Negotiations
F. The Source Selection Evaluation.
1. Past Performance.
2. Technical/Management.
3. Price.

G. The Source Selection Award.



PROCEDURAL HISTORY.

A. At The Government Accountability Office.

B. At The United States Court Of Federal Claims.

DISCUSSION.
A. Jurisdiction.
B. Standing.

1. Plaintiff Has Standing.

2. DefendantIntervenor Has Standing

C. Standard Of Review On A Motion Upon The Administrative Record.

D. Issues Raised By Plaintiff’'s Motion For Judgment On The Administrative

Record.

1. Whether The Bureau Of Prisons Adhered To The Solicitation
Evaluation Criteria.

a.

b.

C.

d.

Plaintiff's Argument.
Governments Response.
The Intervenor’'s Response.

The Court’'s Resolution.

2. Whether The Bureau Of Prisons Properly Evaluated Plaintiff's
Technical/ManagementProposal.

a.

b.

C.

d.

Plaintiff's Argument.
Governments Response

The Intervenor’'s Response.

The Court’'s Resolution.

3. Whether The Bureau Of Prisons Considered Plaintiff'sMost Recent
Past Performancelnformation.

a.

Plaintiff's Argument.



b. Government’s Response.
C. Intervenor’'s Response
d. The Court’s Resolution.

4. Whether The Bureau Of Prisons Considered The Relevance And
Import Of Plaintiff's Experience As The Incumbent Contractor.

a. Plaintiff's Argument.

b. Governments Response

C. The Intervenor’'s Response.
d. The Court’'s Resolution.

V. CONCLUSION.

RELEVANT FACTUAL BACKGROUND. 2
A. The Pre-Solicitation Period.

On August 4 2008, the BOP filed a RequestirFContract Action Replacement (“RCA”)
anticipating the expiration & contractthatwas being performed by Bannum. AR 1401. The
new proposedcontracttermwas for atwo-year period beginning September 1, 2008h three
oneyear options. AR 1403. Thequirements werdescribedoothin terms ofinmate days and
beds,i.e., for the tweyear base periog 31,390inmate dayr 43 beds for optionyearone--
17,202inmate dayor 47 beds for optionyeartwo -- 17,885inmate daysr 49 beds andfor
optionyearthree-- 18,980inmate daysr 52 beds Id.

On August 22, 2008, the BOP issued a Request For Information, RFI0B0SGE
(“RFI”), for RRC services in Savannah, GeorgiAR 11. The purpose of thRFI was to
determine whether “qualified sources” would be able to medB@ie’'srequirements.ld. The
RFI also stated that th@roposedcontract would require “approximately thirgyght (38) beds
for the twaeyear base period; fogne (41) beds for Option Year #1; foittyo (42) beds for
Option Year #2; and forty-fou#4) beds for Option Year #3.1d.

On September 19, 200Be BOP issued a Presolicitation Net{tPSN”) for Solicitation
NumberRFP-200-1050SE thatconformed to the requiremest of the RCA. AR 3. The PSN
stated “the estimated number of inmate days is 31,390 for theywew base period;7,202 for

% The factscited herein were derived from the Administrative Record (“AR”), filed on
August 5, 9, and 12, 2010 and completed by court order on September 3, 2010 (“AR 1-1604").



option year one;17,885 for option year two; and 18,980 for option year thrée.” Unlike the
RFI, however, e PSNdescribedhe requirementsnly in terms of inmate daysot numberof
beds.

On September 23, 200&he Vice President of Business Developrhdor Dismas
Charitiessent ane-smail to the BAP Contracting Officer(*CQO”) regardingthe estimateded
requirementn option yeathree

[T]lhe City of Savannahzoning requirements have a 538sident cap for a
community correctional entef as a permitt use.. . . This will make it very
difficult to obtain a viable site if the estimated occupancy for the new contract is
maintained at 52 residents for the 3rd Option Year as currently specified in the
Presoliciation Notice published last &ke

AR 422.

In response, e CO sent an amail to the BOPs Contract Specialist requesting
verification of Savannah’s zoning limitations oammunity correctional centefshoting: “It's

¥ Community correctional centers are defined as:

A facility operated by a nonprofit organization under contract with a state or
federal correctional agency for the purpose of housing convicted offendexs for
transitional period (usually eight months) prior to their release back into the
community. While in the facility, offenders are required to participate in a
comprehensive rehabilitation program, which includes job training and
employment experiences.

City of Savannah Zoning Regulations (“Sav. Zon. Reg.”) § 8-3002.

* Savannah Zoning Regulations require community correctional centers to corttply wi
the following five restrictions:

a. Such use shall not be located within 300 feet of any conformindaomiéy,
two-family, or multifamily dwelling structure, nor on a lot where within the
same block a conforming osiamily, two-family, or multifamily dwelling
structure is located, nor across the street from an R (residential) zoning
district.

b. A site development plan shall be reviewed under the provisions of seetion 8
3031 to insure [sic] that the use is oriented in the best manner to protect
adjacent uses.

c. One hundred square feet of space shall be provided in the building for each
occupant, including staff.

d. Each center shall have aftmanual setting forth established procedures for



possible we may have to reduce the number of beds for that pelibdThe Contract Specialist
replied “It appears that there is a cap on the [number] of residents for the city of Savaieah. T
RCA may need to be modifiedId.

On September 29, 2008Bannunis Presidentwrote a letter tothe BCP Contract
Specialistexpressg concernaboutthe increasgrequiremerd describedn thePSN

Since the inception of the contract in September, 2004 through August 31, 2008,
the population at Bannum Place $&vannathas averagefredacted]residents
(calculated to a “full pay” basj which accounts for the half rate for home
confinement and furlough). Moreover, the population for the past tvmedrdh
period has averageptedacted] However, on September 19, 2008, the BOP
posted the presolicitation notice which now estimates targe (43) beds for the
two year Base Period and increasing to fiftyp (52) beds for Option Year 3.
The BOP estimate of 43 beds for the Base Period represdragdamted]the
current average contract actual usage. Additionally the BOP estimatebetis2
for Option Year 3 represents [eedacted]the current average contraattual
usage.

AR 424 pold and underlinen original). Bannum’s Presidentequestedhe BOPto reduce
“edimates for this [S]olicitation to a level that is more commensurate with the actualcaistor
usage which is the most reliable populatiotadaurrently availablé. AR 425.

On September 30, 2008, BOP modified the June 30, 208&A, reduéng the estimate
for option year three from 18,980 inmataysor 52 beds to 185D inmatedaysor 50 beds. AR
1408. On October 1, 2008he BOPmodified the estimated inmate days in the PSN&®50
for option year three. AR 4.

B. The Solicitation’s Requirements

On December 9, 2008, the BOP issued RFP-IBDSE (‘the Solicitation”) seeking
bids for an “indefinite delivery, requirements type contract witm-fixed unit prices.” AR14,
19. The final estimated requirememegreidentical tothe June 30 2008RCA and the October
1, 2008PSN,i.e., 31,390 inmatadaysfor the kase peod; 17,202 inmatelaysfor option year
one 17,885 inmatelaysfor option yeartwo; and 18,80 inmatedaysfor option yearthree AR
19. The Solicitation did not describe the requirements in terms of bokds.

emergency evacuation, medical emergencies, and security procedures.

e. A maximum of 50 persons, in addition to the staff, shall be housed in the
center. One staff security guard and one staff supenhsdirtee onsite at all
times the facility is occupied.

Sav. Zon. Reg. § 8-3025(b)(10nkx-



The Solicitationprovidedthat oy a portion of the estimatedinmate days would be
dedicated to fultime resident inmatesnda percentage of the inmate daysuld be used for
“live-out” programs. Id. Specifically, theSolicitation provided that an estimated 80% of the
inmatedayswould consist of‘Regular Inmate days20% of the inmate&ayswould consist of
“Home Confinement Inmate day3"and less than 1% of the estimawalyswould consist of
“Furloughed Inmate day<”1d. In addition, pospective bidders were advisit theestimates
in the Solicitationdid notguaranteéthat the estimated quantities will be required or ordered, or
that conditions affecting the requirement will lakde.” AR 1920. Instead, stimated inmate
dayswerecontract maximumsAR 170-71.

As the Solicitatiorrepresented
(b) Maximum Order. The contractor is not obligated to honor—

(1) Any order for a single item in excess of 31,390 for theyear base period
and 17,202 for Option Year One, 17,885 for OptionrYBao, and 18,250 for
OptionYear Three; cited due to this being requirements type contract.

(2) Any order for a combination of items in excess of items in excess of [sic]
31,390 for the tweyear base period and 17,202 for Option Year One, 17,885 for
Option Year Two, and 18,250 for Option Year Three; cited due to this being
requirements type contract. .

(3) A series of orders from the same ordering office wiB65 days that together
call for quantities exceeding the limitation in subparagraph (b)(1) or (2) of this
secton.

(c) If this is a requirements contract (i.e., includes the RequirementseGlaus
subsetion 52.21621 of the Federal AcquisitiorRegulation (FAR)), the
Governmentis not required to order a part of any one requirement from the
Contractor if that rguirement exceeds the maximworder limitations in
paragraph (b) of this section.

(d) Notwithstanding paragraphs (b) and (c) of this section, the Contractor shall
honor any order exceeding the maximum order limitations in paragraph (b) unless
that order(or orders) is returned to the ordering office within 10 days after
issuance with written notice stating the Contractor’s intent not to ship the item (or
items) called for and the reasons.

®> The Solicitation defined “Home Confinement” as “a generic term used to cdver al
circumstances in which a federal offender is required to remain at home dornngorking
hours of the day.” AR 148. “Per diem rates for inmates placed on Home [C]onfinantent
[F]urloughed shall be one half the full contract per diem rate.” AR 20.

® Furloughed is not defined in the Solicitation.



AR 170-71.

C. The Source SelectiorEvaluation Plan.

The SourceSelection Plan provided that the BOP’s objectivewas to idenify the

contractor that providethe “Best Value to the Federal Bureau of Prisons.” AR 12%4.

achievethis objective a Source Seleain Evaluation Board (“SSEB”) wasstablished to
evaluae each element of the Technical/Management proposals, “giving the highegttoathe
best overall approach.” AR 24Zhe SSEB’'ssecommendation woulthen evaluated by thHeO,

who was designated as the Source Selection Authority (“SSAlthorizedto review the

proposals and award the contract. AR 1264.

Offerors would be evaluatedin three major areas: Past Performance, Technical/

Management, and Price. AR 242. 3a¢hreeevaluationareas however, werenot of equal
weight:

Technical/Management dnPast Performance, when combined (Nwite), are
significantly more important than Price. In the N®riee areas, Past Performance

is more important than Technical/Management. Offerors should recognize
that Price, although of lesser importancantithe Technical/Management and Past
Performance, might contribute substantially to the Source Selection Odficia
(SSO’s) contract award decision. As the evaluation of competing offeror
proposals in the Technical/Management and Past Performance area® lveore
equal in rating, the more important Price will become in selecting the best value
for theGovernment.

For each evaluation area and its fagtand subfactor®fferors were assigned one of four

color/adjectival ratings:

BLUE - Very Good: Offeror's proposal meets and exceeds the requirements of
the solicitation. Their proposal shows they have a very good solution for meeting
the needs and objectives of the program. One or more significant strengths ex
Weaknesses may exist, but eomre considered significant and are easily
correctible.

GREEN - Acceptable: Offeror’'s Proposal meets the minimum requirements of
the solicitation. Their proposal shows they have an acceptable solution for
meeting the needs and objectives of the pragr&trengths and weaknesses may
exist. The weaknesses are correctible.

YELLOW - Poor: Offeror's proposal does not meet some of the requirements of
the solicitation. Their proposal shows they have a poor solution for meeting the
needs and objectives of the program. Weaknesses outweigh any strengths that
may exist. The weaknesses are difficult to correct.



RED — Unacceptable: Offeror’'s proposal fails to meet the requirements of the
solicitation. Their proposal shows they have an unacceptable solution for meeting
the needs and objectives of the program. There are numerous weaknesses. The
weaknesses will be very difficult to mwect or are not correctible.

1. Past Performance.

To assess PaseRormance, the Solicitation instructed offertwssubmit the five “most
relevant contracts and/or subcontracts that were, or are currently beingmperfior the past
[three] years.” AR 201. Past Performaneas to beevaluated “by reviewing aspects of an
offeror’s relevant present and recent pastrformance[.]” AR 242. In makinthisassessment:

The recency and relevancy of Past Performance information is critical to the
Governmeris evaluation. More recent, more relevant performance information
will have a greater positive impact on the Past Performance evaluation than less
recent, less relevant performance. Where relevant performance record
indicates performance problems, tGevernmentwill consider the number and
severity of the problems and the appropriateness and effectivenessy of a
corrective actions taken (not just planned or promised). GQdwernmentmay
review more recent contracts or performance evaluations to ensure corrective
actions have been implemented andval@ate their effectiveness.

AR 242-43.

Overall PastPerformance waso be determined based on five factors of equal weight:
(1) Accountability (2) Programs (3) Community Relations (4) Personnel and (5)
Communications and Responsivenelss.

2. Technical/Management.

The Technical/Management areancluded five factors: (1) Site Location;
(2) Accountability; (3) Programs; (4) Facilitgnd (5) Personnel. AR 243. Eachswa equal
weight. 1d. In addition,the BOP was required toconduct a “Risk Assessment” fdhe
Technical/Managemenproposal as a whole. AR 244'Risk Assessmehtreflected “the
[BOPs] degree of confidence in the offeror’'s ability to perform the effort described in the
Technical/Management proposalltl. This assessment includedy potential adverse impacts
on “price, schedule operformance of the effort.” Id. All evaluation factors within the
“Technical/Management” assessment axeald alsoreceive an individual risk assessmelat.

" “Relevance,” for purposesf the Solicitation, “refers to contracts that are of similar
size, scope, and complexity” as the current procurement. AR 201. “Offerst’pgrdormance
evaluations may be negatively impacted if they submit contracts in responsestmstesctions
which are considered less relevant or irrelevant[.]” AR 243.



The “Site Location” factor consisted oftwo subfactors: Site Validity and Suitabifity
(“Site Validity”); and Community Relations Program. AR 243. Site Validity “evaldhtie
proposed site location and consider[a@tlg validity of the offeror's Righto-Use and Zoning
approval.” Id. Theassessment &ite Validity includel “both the leghity of the instrument and
the nature of the interest and appropriate zoning as it relates to any potshiigboses to the
[G]overnment.” Id. The offeror wa required “to maintain proper zoning throughout treedf
the contract.” AR 204. Failure to establish and maintain proof of zoning and ordinance
requirements “may result in elimination from the competitive range prior to awadd, a
termination for default following award.”ld. The Community Relations Program subfactor
“evaluatgd] the innwativeness, credibility and effectiveness of the offeror’'s proposed program
for education and interacting with the local community in order to acquire amdamapublic
support.” AR 243.

The Solicitation required that offerors include in their pregeosproof that the law
enforcement agency with primary jurisdiction.and at least twolevels of government
officials . . .have been notified of their intent to open and operate a community corsection
program as identified in the [d@jcitation.” AR 238. The Solicitation included a sample
Community Notification letter that suggested that the following language be used:

The total term of the proposed contract is years. The estimated
requirement specifies beds for males and ___ lbedsrhales at the
beginning of the contract term, increasing incrementally to beds for males
and ___ beds for females at the end of the contract term. These numbers reflect
the BOP’s best estimates loéd space need at this timeowever, the propsed

site will be able to accommodate up to offenders, and the BOP may exceed
its original estimates if there is an unanticipated need for additional bedispace
this area.

AR 191.
3. Price.
The BOP did not assign a score or ratifgy the price factor, insteadthe proposegbrice
would be evaluatedto ensure it is reasonalije against the evaluation results of the Nenice

areas in conducting possible tradeoff analysad “[in] determining the best value to the
Government AR 244.

8 “Site Validity and Suitability” did not require a separate risk assessimecause “the
level of risk associated with the offeror’s proposal is inherent in the subfa&tatiole and will
thus be reflected in the subfactor color/adjective rating and rationale.” AR 244.

10



D. Offeror s’ Proposals.

On March 9, 2009, Bannum and Dismasachsubmittedproposals. AR 426:685; AR
686-795. These were the only proposals profferiedresponse to the December 9, 2008
Solicitation. AR 1268.

1. Past Performance.

Bannums proposal submitted the following five contracts as referencdésr Past
Performance [redacted] AR 671685. In discussing Past Performance, Bannum exclusively
cited to completed, finalized Contract Evaluation Fofh{sCEFS). Id. Specifically, Bannum
cited:[redacted] AR 671-685.

Dismas’s Past Performance proposal was not included in the AdministratimelRec
2. Technical/Management.

The offerors’ proposals responded ¢éach of thefive factors that make up the
Technical/Management area: (1) Site Location;A@jountdility; (3) Programs; (4) Facility;
and (5) Personnel. AR 42Z¥7; AR 686795. Of particulaimportancewas Site Locaton,
consisting of two subfactors: Site Validity and Community Relations.

a. Site Validity.

Bannunis March 9, 2009 Proposalemonstrad Site Validity by submiting: a letter of
occupancy; duly 18, 2001 easeAgreementa Certificate of Occupancy; aralletter from the
Savannah Airport Commission AR 435; AR 436454; AR 458; AR 459. The letter of
occupancywas from theExecutiveDirector of the Savannah/Hilton Head International Airport,
and confirmed that Bannum hagkneficial occupancy of land at the airport as of September 1,
2004. AR 435.TheJuly 18, 2001 easeAgreementprovidedfor a twoyear termbeginning
when Bannum receed beneficialoccupancy of the landvith eight option periods of one year
eaxh. AR 436.The Certificate of Occupancy wasued bythe City of SavanraDepartment of
Inspections, andtated that Bannum waschted in Use Zone-lUl/15. AR 458. Bannum
representedhat the Certificate of Occupancy was “in and of itself, proof that [dacility] was
properly zoned and had obtained all necessary approvals.” AR 456.

The letter from the Savannah Airport Commissstated

The airport, as a public body corporate organized under the laws of the State of
Georgia, does not require prospective tenants to provide identification of a zoning

® Bids were originally due on February 9, 2009, but BOP postponed the date until March
9, 2009. AR 17; AR 388.

19 Contract Evaluation Forms are “annual assessments thatamamactors with ‘overall
performance’ scores.” 48 C.F.R. § 42.1503.

11



district. The airport isin itself, its own zoning district. Théssuance of a
building permit to Bannum when the facility was constructed in 2004 would
constitute proof that the building lies withem appropriate zoning district.

AR 459.

Dismas established Site Validity by submitting: a December 19, 2008 Contingency
Purchase Contradfor Real Estate between A&V Electric Company,.land Dismas;a
Savannah Area Geographic Information System map confirming that the proposigd ifa
located in a-H Zone(Heavy Industrial Zone); and a letter frahe Administrator for th€ity of
Savannals Zoning Commissiont’ confirming that the property was zoneeH| and noting that
CCCs araanacceptable use inH zones butaresubject to the five restrictions set forthSav.

Zon. Reg. § 8-3025(b)(10n)@- AR690-693;AR 694; AR 695-696.

b. Community Relations.

In orderto meet the Solicitation'€ommunity Relations Progranequirements, Bannum
wrote letters tdhe Mayor of Savannalthe Alderman of District 1; andhe Savanah Chief of
Police AR 487; AR 494; AR 501. &hletterstated:

The total term of the propodecontract is five years. The estimated requirement
specifies 38 beds for males and 5 beds for females at the beginning of the contract
term, increasing incrementally to 44 beds for males and 6 beds for femdles at t
end of the contract term. These nartoreflect the BOP’s best estimates of bed
space need at this time. However, the proposed site will be able to accommodate
up to 55 offenders, and the BOP may exceed its original estimates if there is an
unanticipated need for additional bed space mahea.

Dismassent similar letters tthe same officials stating:

The total term of the proposed contract is five years. The estimated requiremen
specifies a minimum of 38 beds for males and 5 beds for females and a maximum
of 44 beds for males and 6 beds for females throughout thgdareterm. These
numbers reflect the BP's best estimates of bed space need at this time. Our site
will be able to accommodate up to 50 offenders, and the BOP may exceed its
original estimates if there is amanticipated need for additional bed space in this
area.

AR 702; AR 705; AR 708.

X The Zoning Administrator is responsible for the enforcement of the jurisdiction’s
zoning ordinances. AR 695.

12



3. Price.

Bannumi initially proposed a price ofredacted]for the five year contract; whereas
Dismas proposed a price [pédacted] AR 1257-58.

E. The Competitive Range [®signation And PreSelectionNegotiations.

On April 11, 2009,the BOP completeda preliminary reporiof an April 7-8, 2009
inspection of Bannum and Dismas’s facilifiesbserving that the City of Savannah zoning
ordinances require that “one hundred square [feet] of space shall be provided in the building for
each occupant, including staff.” AR 79, see alscSav. Zon. Reg 8§ 3025(b)(10n)(cWith
respect to Bannum, the report observed:

While the building meetgthe] BOP requirements for occupancy loads, and
Bannum has previously submitted documentation from the base fire department to
support this, there remains a conflict with the city ordinance, which needs to be
rectified. Occupancy loads and zoning requirements are not the same and since
the Gty of Savannah issued the Certificate of Occupancy it has jurisdiction over
zoning issues.

AR 797.
As for Dismas, the report stated:

[T]his offeror inquired and received notice from the City of Savannah on
February 11, 2009, stating tHRRC had to comply with the 100 square foot
requirement per occupant in order to be in cliemge with the city zoning
ordinarce for an RRC.

On April 14, 2009after complahg a secongreliminary siteinspection the BOP found
thatBannum:

proposes to accommodate 44 males and 6 females, but will be able to house up to
52 residents. . . The facility is presently operating as a RRC; therefore, zoning
has been established. Due to the Airport Commission having control over all land
within the airport boundaries, zoning has been approved. Documents provided
regarding the approval consist of: Zoning Approvan] e-smail from [the]
Properties Manager of Savannah Airport Commission, and a Certificate of
Occupancy from the City of SavaaimDepartment of Inspeofis.

AR 799.

On June 23, 2009he BOPinformed Bannumthat it was determinedo be within the
competitive range. AR 805. But, asthe Site Validity subfactorclarificationwasrequested as

13



to how Bannumwould adhere to “the 100 square footagece for occupant and staff, as
required by the letter & the zoning administrator.” AR 8@®6; see alsdSav. Zon. Reg8
3025(b)(10n)(e). On July 3, 2009, Bannum responded:

The proposal which Bannum submitted in response to this RFP did not cantain
letter from the “zoning administrator” because, as the incumbent contractor,
Bannum’s currenfRRC has previously received zoning approval. In fact, we
have a valid and current “Certificate of Occupdridy Our proposal contained a
discussion of zoning approval, a copy of ti@eftificate of Occupangy'] and a

copy of an email from the Savannah Airport staff . . Therefore, we
documented that Bannum’s proposed place of performance meets all zoning,
building and fire codes and regulations. . . .

[S]leveral months ago, a Savannah Fire Inspector questioned our facility’s
occupancy load. In response, Bannum successfully proved tfthbdhacility]

has an occuparlbad of up to 62 persons. . Therefore,[the square footage
requirementgor occupant and staff memis¢does not apply to odacility. Also

since this [S}licitation only requires that Bannum provide up to 50 beds (50
offenders) during the third option period, and our current and proposed place of
performance has an occupancy load of up to 62 offenders and staff at any one
time, Bannum’s proposed place of performance meets all local zoning, building,
fire and occupancy codes.

AR 893-893a.

On June 24, 2009, the BOidtified Dismasthat it alsowas within the competitive nge,
but requested additionahformation on how Dismas woulddhere tahe 100 square fooper
occupant and staff membegquiranent set forthn Sav. Zon. Reg. §-8025(b)(10n)(c). AR
825 On June 30, 2009, Dismas respondkdt its proposedRRC met and exceaied the 100
square foot per occupant standard, since the building is “over 8,000 square feet and a maximum
of 50 occupants can be housed at one time, leaving ample additional square footage to account
for staff members.” AR 841; AR 845.

On September 1£009,the BOPaskedDismas how it would meethe requirement in
Sav. Zon. Reg. 8-8025(b)(10n)(e) that one staff security guard and one staff supervisor be on
site at all times.AR 953. On Septerber 22, 2009, Dismas respondiat it would [redacted]
AR 954,

On October 1, 2009the BOP’s Community Corrections Specialist prepared
memorandum analyzing the offerors’ Technical/Management proposals. AR 963.

On October 8, 2009%the BOP requesd final proposal revisions from Bannum and
Dismasaddressing price and identifying thefacilities’ key personnel. AR 976; AR 9800n
October 16, 200Pismas submitted a Final Proposal Revisiemphasizinghat itsRRC “can
accommodate up to 50 residents and is readily expandable up to 68.” AR 1000; AR 1002.

14



On December 18, 200hd CO comfeted a review of the offerors’at Performance.
AR 1011-1175.

OnFebruary 22, 201,Ghe BOP issued a determination of responsibility, stating:

Dismas has provided acceptable Right to Use and Zoning Documentation for the
proposed facility. The proposed facility can accommodate 50 inmate beds. The
requirement for this contract is 43 beds .forthe twayear base period; 47 beds

for option year 1, 49 beds for option year 2, and 50 beds for option year 3.

AR 1176.

On March 12, 2010, the CO completed a price analysis, concluding thdinabtprice
proposals [fedacted]for Bannum; andredacted}for Dismas) were “fair and reasonable in that:
[tihey are each comparable to other gsigeceived in respoaso the [Splicitation; [t]hey
adequately represent what contract performance should cost in this locatsam#® or similar
services; andt]hey are both below the overall cost projected by the [Independent Government
Estimate]” AR 1259; AR 1260.

F. The Source Selection Evaluation.
1. Past Performance.

Bannum providedive past performanceeferences AR 1269. Of these,the BOP
concluded that only one contraethe incunbent contract iravannah-was Highly Relevant.
Id. The remaining contracts :ifjredacted]were déerminedto be Moderately Relevante.,
although they wergsimilar in scopé and “complexity” they differedin “size.” AR 1274.

The BOP attributed eight strengthgo Bannum’s Rst Performance AR 12691270.
Bannum'’s strengths includefdedacted] 1d.

On the other handthe BOP identified thefollowing weaknesses in Bannum’s Pas
Performance[redacted].AR 1271-73.

The CO concluded:

Only one contract (the incumbent) was considered “highly reléwant received

an overdl [redacted]ratings. Three of the “moderately relevant” contracts
(similar in scope and complexity but differ in size) receijredacted}ratings and

one received dredacted]rating. The[redacted]cited among the contracts
evaluated far outweigheffedacted] As a result of this analysis, and after a
caeful review of the most recent past performance evaluations on file, Bannum
received an overaJtedacted]Past Performance rating for contracts submitted for
RFP 200-105GE.

AR 1274.
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The folowing chart smmarizesthe BOPs Source Selection Decision analysis of

Bannum’s Past Performance

Table 1. Bannum, Inc. Past Performance.

Factors [redacted] | [redacted] | [redacted] | [redacted] | [redacted] | Overall
Rating per
Factor
Highly Moderately Moderately | Moderately | Moderately
Relevart Relevant Relevant Relevant Relevant
Accountability | [redacted] | [redacted] | [redacted] | [redacted] | [redacted] | [redacted]
Programs [redacted] | [redacted] | [redacted] | [redacted] | [redacted] | [redacted]
(R?gm_munity [redacted] | [redacted] | [redacted] | [redacted] | [redacted] | [redacted]
ations
Personnel [redacted] | [redacted] | [redacted] | [redacted] | [redacted] | [redacted]
Communications/ [redacted] | [redacted] | [redacted] | [redacted] | [redacted] | [redacted]
Responsweness
Overal Rating | [redacted] | [redacted] | [redacted] | [redacted] | [redacted] | [redacted]

AR 1269.

Dismasalsosubmittedfive past performanceeferences[redacted] AR 1274. Recause
each contract was for a “Major UsBRC—i.e, housingwith 31 or more beds-each contract
was deemed Highly Relevant. AR 127ismashadone[redacted] AR 1278. Based on these
referencesthe BOP identified 17 strengthshsmass Past Performanc¢eéncluding:[redacted].
AR 1274-78.

As a result, Dismas received an overall Past Performance ratijrgdaicted] as the
following chartshows:

Table 2. Dismas Charities, Inc. Past Performance.
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Factors [redacted] | [redacted] | [redacted] | [redacted] | [redacted] | Overall
Rating per
Factor
Highly Highly Highly Highly Highly
Relevant Relevant Relevant Relevant Relevant
Accountability | [redacted] | [redacted] | [redacted] | [redacted] | [redacted] | [missing]
Programs [redacted] | [redacted] | [redacted] | [redacted] | [redacted] | [missing]
(Riolmr_nunity [redacted] | [redacted] | [redactedl | [redacted] | [redacted] | [missing]
elations
Personnel [redacted] | [redacted] | [redacted] | [redacted] | [redacted] | [missing]
Communications/ [redacted] | [redacted] | [redacted] | [redacted] | [redacted] | [missing]
Responsiveness
Overall Rating | [redacted] | [redacted] | [redact@l] | [redacted] | [redacted] | [redacted]
AR 1274.
2. Technical/Management.

SinceBannum met the minimum requirements of the Solicitatiortticee factors (Site
Location, Progams, and Facility), and excestthe requirements in two factors (Accountability
and Personne))it received an overattonsensus rating for Technical/Managenwrredacted]
and an assessment ¢fedacted]Risk. AR 1280. As for the Site Validity and Suitability
subfactor, accounting for haif the Site Location factpthe BOP found:

Bannum provided a copy of a Land Lease Agreement, signed by both parties, as
their valid right to use. They providda] City of Savannahcertificate of
Occupancyas proof of zoning. Th&avannalAirport Commission is a “public

body corporation orgaméd under the laws of the State of Georgiad aoning
approwal was inherent in the “Space Lease Agreement” between Bannum and the
SavannalAirport Commission. A memo from the airport personnel confirms that
the airport is, in itself, its own zoning dist. . . . No strengths or weaknesses
noted in this subfactor.

AR 1281-82.

By contrastDismas received a consensus ratinfyedacted}for Technical/Management
and an assement offredacted]Risk. AR 1279. The BOP determined thddismas’spropcsal
met minimum requirements of ttolicitationin two factors(Site Location and Facility) but
exceeded the minimum requirements in three factors (Accountability,
Personnel, and Programsld. Regardingthe Site Validity and Suitability subfactathe BOP
found:

Dismas provided a Contingency Purchase Contract for Real Estate, signed by both
parties, and dated, as their valid right to use. Zoning documentation provided was
a letter from the Zoning\dministratorreferencing Use 10n, making it necessary
for the community correctional center to adhere to five stipulations, one of which
is that 100 square footage space for each occupant and staff mfsicher
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Another stipulation is to adhere to the one security guard and zone staff
supervisor being on sitat all times when the facility is occupied. Dismas
addressed the stipulation fully in their discussions stating taatglan meets and
exceeds thd00 square footage space requirement for each occupant and staff
member and thafredacted]... No Strengths or weakness noted in this
subfactor.

AR 1280.

The Source Selection Decisiomade no mention of any potential difficulty that zoning
presented for meeting the “inmatays requirements of the contract in the base period or any of
the three ne-year option periods.

In sum, the BOP rated Dismas’s Past Performance as[redacted] and
Technical/Management dsedacted] with [redacted]Risk. AR 1290; AR 1293. Bannum
received aating of[redactedffor Past Performance and for Technical/Managanariteria with
[redactedRisk. AR 1291;AR 1295.

3. Price.

The IndependentGovernmentEstimate for the projectvas [redacted] AR 1289.
Bannum proposed a price pedacted] Dismasproposedredacted] Id. The BOP reasoned
that the value of th®ismas proposal justified payingedacted]more than Bannum’s price,
because:

Dismas’[s] proposal is thfredacted]rated norprice proposal, that exceeds the
requirements of the SOW in Past Performance, exceeds the requirements in
Technical/Managementand their price is fair and reasonable. For taifle
purposes, Dismas’[s][redacted] rated norprice proposal warrants paying a
premium over Bannum’s lower priced proposal Ra$t Performance and
Technical/l Management combined are significantly mopontant than Price.

AR 1296.

G. The Source Selection Award.

On April 6, 2010,the BOPawardedhe contract to Dismas. AR 1298.
Il. PROCEDURAL HISTORY.

A. At The Government Accountability Office.

On April 142010,Bannum filedProtestB-402730with the Government Accountability
Office ("GAQ"), alleging that the BOP violated the evaluation criteria specified in the

Solicitation in rating Bannum'’s Technical/Managemeniproposal; rated Bannum’s Past
Performance incorrectlpy failing to give greater weightd theincumbentSavannatcontract;
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and rated Bannuns Past Performancencorrectly by failing to use Bannum’smost recent
Contractor Ealuation Forms. ARL364. On July 26, 2010he GAO rejected all thregrounds
for Bannum’s protest. AR 1359-69.

B. At The United States Court Of Federal Claims.

On July 26, 2010, Bannum filed a Complaffffompl.”) in the United Stateourt of
Federal Claims challenging tH&OP’s decision to award the contractResmas. On July 28,
2010, the court granted an oral motion by Dismas to intervene. On thedsgmehe court
issued a Protective Order

On Augustb, 9, and 12, 2010, theovernmenfiled the Administrative Recor(fAR 1-
1416"). On August 6, 2010the courtissuedan Order requiring the parti¢s file simultaneous
Motions For Judgmentpon The Administrative Record on or before August 19, 2010 and
simultaneous Responses on August 26, 2010. On Aug8u2010, the cougrantedBannunis
Unopposedviotion For An Enlargement Of Timaffordingthe parties util August 24, 2010 to
file simultaneous Mabns For Judgment On The Recamdd until August 31, 2016o file
simultaneous Responses.

On August 24, 2010l partiesfiled Motions For Judgment Upo The Administrative
Recod. (“Pl. Mot”; “Gov’'t Mot.”; “Int. Mot.”). Bannumalso filed a Motion To Supplement
The Administrative Recordvith the most recenContractor Evaluation dfm (“CEF”) for
Bannum’s[redacted]RRC, for the period of January 1, 2009, to December 31,.2@® August
26, 2010, thé&sovernmenfiled a Response, requesting that the court damnunis August 24,
2010 Motion, or, in thalternative, to Supplement the AdministrativecBrd with 22 additional
documentghat reflecBannum’smore recent past performaneealuations

On August 27, 2010 Bannum filed an unopposed Motion For Enlargement Of Time,
requesting that the deadline to respond to the Motions For Judgment Upon The Administrative
Record be extended to September 7, 2010. On August 30, 2010, the court granted Bannum’s
August 27, 2010 Motion.

On SeptembeR, 2010, the court convened a telephone status conference to discuss
Bannum’s August 24, 2010 Motiofio Supplement The Administrative Recor@n September
3, 2010, the court denigdhnnums August 24, 201Motion To Supplem& The Administrative
Record, but granteBannum andhe Government’sViotions To Complete The Administrative
Recordmadeorally during theSeptembe2, 2010 status conference. Accordingly, the court
admittedadditionaldocuments on whicthe BOPmay haveelied or consulted prior to the April
6, 2010 award?

On September 7, 201@lJl partiesfiled Reponses to the August 24, 2010 Motions For

Judgment Upoffhe Administrative Record (“PResp’; “Gov’'t Re9.”; “Int. Rep.”).

12 The following additionaldocuments were admitted and deemed by thetdo bepart
of the Administrative Recordsince they were available to or relied upon by the BOP in
awarding a contract to Dismas pursuant to the December 9, 2008 Solic[tatiacted]

19



On November 30, 2010, the court heard oral argument on the pending Cross Motions for
Judgment Upon fie Administrative Recor(f11/30/10 TR at 1-73.

On December 1, 2010 Dismas filed a Notice proving its status asfarypbfit entity.
On December 13, 2010, Bannum filed a Supgletal Brig. On December 17, 2010, the
Government filed a Response to Bannum’s December 13, 2010 Supplemental Brief.

. DISCUSSION.
A. Jurisdiction.

The July 26, 201(ostaward bid protest Complaint in this case altetigatthe April 6,
2010 award to Dismas was “arbitrary, capricious and in violation of the law andtreguil
Compl. § 1. Specifically, the Complaint alleged th#te BOP violated the Solicitation
Evaluation Criteria, because it did not require Dismas to comply with Savaiomahg law,
resulting in the offerors being improperly rated; failed to use the mositrBest Performance
data; and failed properly to assess the effect of Bannum’s performance of thebentu
contract. Compl. 1 1, 6-14ee alsoPIl. Mot. at 18, 19-36; PI. Resp. at 3-19.

Pursuant to 28 U.S.C. 8§ 1491(b)(1), the United States Court of Federal Claims has
jurisdiction:

to render judgment on an action by an interested party objecting to a solicitation
by a federal agency for bids or proposals for a proposed contract or to a proposed
award or the award of a contract or any alleged violation of statute ortregula

in connection with a procurement or proposed procurement.

The court has determined that 28 U.S.C. § 1491(b)(1) authorizes the court toadéjudic
the claimsallegedin the July 26, 2010 Complaint.

B. Standing.
1. Plaintiff Has Standing.

As a threshold matter, @aintiff contesting the award of a federal contracist establish
that it is an “interested party” to have standing under 28 U.S.C. § 1491(kpd8. Myers
Investigative & Sec. Serysdnc. v. United States275 F.3d 1366, 13680 (Fed. Cir. 2002)
(“[S]tanding is a threshold jurisdictional is§f§. The United States Court of Appeals for the
Federal Circuit has construed the term “interested party” rasngynous with “interested pafty
as defined by the Competition in Contracting Act (“CICA”), 31 U.S.C. § 3551(2)@€e Rex
Serv. Corpv. United States448 F.3d 1305, 1307 (Fed. Cir. 2006ifi(ig decisions adopig the
CICA definition of “interested party” for 28 U.S.C. 8 1491(b)(1) purppses two-part test is
applied to determine whether a protester is an “interested patyrotestor musestablishithat
() it wasan actual or prospective bidder offeror,and (2)it had adirect economic interest in
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the procuremenbr proposed procuremeht Distrib. Solutions, Incv. United States539 E3d
1340, 1344 (Fed. Cir. 2008).

A protestoralsomust showthat the alleged errors in the procurement were prejudicial
SeelLabatt Food Serv., Incv. United States577 F.3d 1375, 13789 (Fed. Cir. 2009]“It is
basic thatbecause the question of prejudice goes directly to the question of standing, the
prejudice issue must be reached before addressing the médhiteefhal quotationmarksand
citations omitted) see also Myers275 F.3d at 1370 (“[P]rejudice (or injury) is a necessary
element of standing.”) A party demonstrates prejudice when “it can show that but for the error,
it would have had a substantial chance of secutiiegcontract.” Labatt, 577 F.3d at 1378.
Importantly, a proper standing inquiry must not conflate the requirements oft“dcenomic
interest” and prejudicial errorld. at 1380 (explaining that examining economic interest but
excluding prejudicial eor from the standing inquiry “would create a rule that, to an
unsuccessful but economically interested offeror in a bid protest, any erramisifija

In this case Bannumsubmitted a timelyproposal in response to the December 9, 2008
Solicitation AR 426:685. As an actual bidder andvith a direct economic interesh the
procurement Bamum qualifies asan “interested party within the meaning of 28 U.S.C.
1491(b)(1). SeeDistrib. Solutions 539 F.3d at 1344To establish it is an interested parthe
protester must show “(1) it was an actual or prospective bidder or offeror, andhdd)atdirect
economic interest in the procurement or proposed procuremeritudning to prejudicethe
December 9, 2008 Solicitation’s stated purpose was tatifgethe proposal that offered the
“Best Value to the Federal Bureau of Prisons.” AR 12&hnnumand Dismaswere the only
two offerors and th&OP determinedhat bothproposalsvere in thecompetitive rangé. AR
1268-1297 AR 809; AR 825. If the BCP had rejected Dismas’s proposal, Bannum would have
been awarded the contract. Theref@annum has edtlished thatit had a"substantial chante
to securethe BOP contractand the threshold requirememtf prejudicehas beemmet See
Bannum, Incy. United States404 F.3d1346, 1358 (Fed. Cir. 2005) (“To establish prejudice
[Plaintiff] was required to show that there was a ‘substantial chanc@uldvwhae received the
contract but for . . . errors in the bid process.”) (citations omitted).

For these reasons, the court has determined that Bannum has standing to pursue this bid
protest in théJnited State€ourt of Federal Clais

2. Defendant-Intervenor Has Standing

Rule 24(a)(2) of the United States Court of Federal CIgffRCFC”) provides, in
relevant part

On timely motion, the court must permit anyone to intervene .wholaims an
interest relating to the property or transaction that is the subject of the action
and is so situated that tliBsposition of the action mags a practical madt
impair or impede the movant's ability to protect its intereghless existing
parties adequately represent that interest.

RCFC 24(a)(2) (emphasis added).

21



The United States Court of Appeals for the Federal Cirhag advised that “the
requirementdor intervention are to be construed in favor of interventidxni. Mar. Transp.,
Inc. v. United States870 F.2d 1559, 1561 (Fed. Cir. 1989Therefore, ar appellate court
requires that the trigdgeevaluate three factors in determining whethemvaetion is timely:

(1) the length of time during which the wotlde intervends] actually knew or
reasonably should have known of [their] right[s;] (2) whether the prejudice to the
rights of existing parties by allowing intervention outweighs the dreguto the
would-be intervends] by denying intervention[;] (3) existence of unusual
circumstances militating either for or against a determination that the application
is timely.

BeltonIndus., Incv. United States6 F.3d 756, 762 (Fed. Cir. 1993)té&tions omitted;certain
alterations in original)see alsdiRCFC 24(a)(2).

Dismas filed a Motion To Intervene one day after Banfiled the Complaint.Dismas
also has established “an interest relating ta théransaction that is the subject dfif] action,”
becauset was awarded the disputed contract in this caSR. 1268. The court is unaware of
any prejudiceto the existing partiesthat outweighs the prejudice to Dismas if it were denied
intervention. Nor is the court aware ather unusal circumstances thabat weigh either for or
againstintervention. In addition, no party oppodemas’sMotion To Intervene.

For these reasons, on Ju§, 2010, the court grantedismas’sMotion To Intervene.
SeeRCFC 14(a).

C. Standard Of ReviewOn A Motion On The Administrative Record.

Pursuant to the Tucker Act, as amended by the Administrative Dispute Resolutjon Act
Pub. L No. 104320 8§ 12, 110 Stat. 3870, 3874 (Oct. 19, 1996), the United States Court of
Federal Claims reviews challengesagency decisions, pursuant to the standards set forth in the
Administrative Procedure AGtAPA”) .** See28 U.S.C. § 1491(b)(4) (“In any action under this
subsection, the courts shall review the agency’s decision pursuant tardards set forth in
sec¢ion 706 of title 5.”);see also5 U.S.C. § 706(2)(A) (“The reviewing court shall. hold
unlawful and set aside agency action, findings, and conclusions found .to.asbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with lai®atiknote Corp.
of Am, Inc. v. United States365 F.3d 1345, 1350 (Fed. Cir. 2004) (“Among the various APA
standards of review in section 706, the proper standard to be applied in bid protest cases is
provided by 5 U.S.C. § 706(2)(A): a reviengi court shall set aside the agency action if it is
‘arbitrary, capricious, an abuse of discretion, or otherwise not in accordarntcelawit”)
(citations omitted).

The United States Court of Appeals for trederal Circuit has held that a bid award may
be set aside ifi'(1) the procurement official’'s decision lacked a rational basis; or (2) the

13The APA is codified at 5 U.S.C. §§ 701-706.
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procurement procedure involved a violation of regulation or procedur/éeks Marine,

Inc. v. United States575F.3d 1352,1358(Fed. Cir. 2009)dtations omited) Whena contract
award is challengetdasedon regulatoryor proceduraviolation, “the disappointed bidder must
show a clear and prejudicial violation of applicable statutes or regulatioAsibm Res.
Mgmt.v. United States564 F.3d1374, 1381(Fed. Cir. 2009)(internal quotationmarks and
citations omitted) This burden is even greater when the procurement is a “best value”
procurement, as is the case heBme Galen Med. Assoes.United States369 F.3dl324, 1330
(Fed. Cir. 2004)"“[A] s the contract was to be awarded based on ‘best value,” the contracting
officer had even greater discretion.since he relative merit of competing proposals is
primarily a matter of administrative discretion.”) (internal quotation maaks citations
omitted); see alsoTRW, Inc.v. Unisys Corp. 98 F.3d 1325, 1327 (Fed. Cir. 1996) (“In
determining whether the agency has complied with the regulation authorizingvdiast
procurement, the [reviewing authority] may overturn an agency’s decision ifat grounded in
reason.”).

On the other hand, #&n award decisiors challenged as being made without a rational
basis the trial court‘must sustain amgencyaction unless the action does not evince rational
reasoning anatonsiderationof relevant factor§ Savantage Fin. Serve. United States595
F.3d 1282, 1281Fed. Cir. 2010)internal alterations, wptation marksand citations omittecl)
see also Centech Grgnc.v. United States554 F.3d 1029, 1037 (Fed. Cir. 2009) (holding that
the trial court must “determine whether the contracting agency provided a coherent and
reasonable explanation of its exercise of discretion, and the disappointed biddea beavy
burden of showing that the award decision had no rational Hasilienthe challengesi thata
federal agencyhas acted in an arbitrary or capricious manner, the court ssyaside the
procurement “only in extremely limited circumstanceblhited Statey. John C. Grimberg Co.,
Inc., 702 F.2d 1362, 1372 (Fed. Cir. 1983)his rule recogrizes a zone of acceptable results in
each particular case and requires that the final decision evidences that the“egesicer[ed
the relevant factors” and is “within the bounds of reasoned decision makdadtimore Gas &
Elec. Co.v. Natural Res. Def. Council, Inc462 U.S. 87, 105 (19833ee alsoNeeks Maring
575 F.3d atl368-69(“We have stated that guurement decisions invoke [] highly deferential
rationalbasis review. .. Under that standard, we sustain agencyaction evincing rational
reasoning andconsiderationof relevant factors.”) iGternal quotation marks and citations
omitted)

A motion for judgment on the administrative record, pursuant to RCFC 52.1, is akin to an
expedited trial on the record and has no counterpart in the Federal Rules of CivduRzo&ee
RCFC 52.1, Rules Committee Note (July 13, 2088 alsdBannum 404 F.3dat 1356 (“[T]he
judgment on an administrative record is properly understood as intending to provide for an
expedited trial on the record.”) Accordingly, on a motion for judgment on the administrative
record, the court is required to determine whethermpthimtiff has met the burden of proof to
show that theelevant federahgency decision was without a rational basisairin accordance
with the law 1d. at 1318 (instructing thdrial court to makeéfactual findings under RCFC [5Z]
from the [limited] record evidence as if it werenclucting a trial on the recdjd see also
Afghan Am. Army Serv€orp.v. United States90 Fed.CIl. 341, 355(2009) (“In reviewing
crossmotions for judgment on the administrative record, the court must determine ‘whether,
given all the disputed and undisputed facts, a party has met its burden of proof based on the
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evidence in the record) (citations omitted) The existence of a material issue of fact, however,
does not prohibit the court from granting a motion for judgment on the administrative, memord
is the court required to conduct an evidentiary proceedBgeBannum 404 F.3d at 13534
(“RCFC [521] requires thdUnited States]Court of Federal Claims, when making a prejudice
analysis in thdirst instance, to make factual findings from tleeord evidence as if it were
conducting drial on therecord.”)

D. Issues Raised ByPlaintiff 's Motion For Judgment On The Administrative
Record.

Count 1lof Bannum’s July 26, 2010 Complaialleges that the BOP failed to adhere to
the Solicitation’s Evaluation Criteria consideringdismas’spropsal Compl. 1 27-37. Count
2 alleges that the BOP failed pemy to evaluateBannum'’s Technical/Management Proposal.
Compl. f13842. Count 3alleges that the BOP failed to consider the most recent past
performance informatianCompl. ¥3-55. Count 4alleges that the BOP failed to consider the
relevance andiport of Bannum’s experience as the incumbent contractor. Cofnpé&ap.

All parties seekydgmentuponthe Administrative Record.

1. Whether The Bureau Of Prisons Failed To Adhere To The
Solicitation’s Requirements

a. Plaintiff 's Argument.

The Solicitaion providesthat ‘[t he contractor is not obligated to honor.[a]ny order
for a single item in excess of 31,390 for the 4year base period and 17,202 for Option Year
One, 17,885 for Option Year Two, and 18,250 for Option Year Three[.]” AR 1¥Be
Solicitation also requires that an awardee“maintain proper zoning throughout the lité the
contract” and warnghat failure to establish and maintain proof of proper zoning “may result in
elimination from the competitive range prior to award, and termination for ddtdlaiving
award.” AR 204. Bannum reads these two provisions isthieitationto require the cordictor
to accepwffendersuntil 18,250 inmatelays are reached in Optioreaf Three. Pl. Mot. at 20.
Dismass facility is only zored fora maximum o060 offenders During the procurement phase,
however, Bannum contends that all parties understood that the BOP could require th&contrac
to house more than 50 offenders at a time. Pl. R#spQ For examplepn January 31, 2009
Dismas wrote: “Our site will be able to accommodate up to 50 offenders, [but] the BOP m
exceed its original estimates if there is an unanticipated need for additiadhapaee in this
area.” AR 702; AR 705AR 708. Similarly, Dismass final proposal reision represented that
its facility could “accommodate up to 50 residents and is readily expandable up to 68.” AR
1002. The Dismas facility, however, is zoned only for 50 offenders per‘tasherefore, the
BOP failed to adhere to the Solicitation’s requirements by awarding the cotar®ismas
contrary to10 U.S.C. § 2305(b)(1}, FAR 15.305(a)’ andFAR § 12.60%d).'"

4 Sav. Zon. Reg. §-8025(b)(10n)(e) provides: “A maximum of 50 persons, in addition
to the staff, shall be housed in the center.” Sav. Zon. Re§02%®)(10n)(e).

1510 U.S.C. § 2305 providesThe head of an agency shall evaluate sealed bids and
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Bannum acknowledges thahe CO can departfrom the stated requirements @
solicitation, butthe ®licitation mustbe amendedSee48 C.F.R. § 15.206(d}® In this casethe
BOP did not amend the SolicitationThe CO also can acceptn alternate proposalithout
amendmentbutonly if the solicitation includes aFAR 52.2151(c)(9) clause®® See48 C.F.R. §
15.209(a)(2)(“If the Gowernment would be willing to accept alternate proposals, the contracting
officer shall alter thdvasic clause to addparagraph (c)(9)[.]"). r this casethe Solicitatioralso
did not include a paragraph (c)@ause AR 14-244.

b. Government’s Response.

The Government positéive corearguments in response. FiBismas’sproposaimeets
the Solicitation’s requiremertecausénot all of the estimated maximum of 50 beds are for a
group home;jinstead20% of those beds.¢. 10 beds) are reserved for hemonfinement.
Gov't Mot. at 16 (citing AR 19). Therefore if an estimated 10 beds are reserved for home
confinement, it follows that the remaining 40 beds are to be used for group housing.” Gov't

competitive proposal and make an award basedlely on the factorsspecified in the
solicitation.” 10 U.S.C. 8§ 230®)(1) (emphasis added).

1 FAR 15.305(a) provides: “An agency shall evaluate competitive proposals and then
assess their relativgualitiessolely on the facts and subfactors specified in the solicitation
48 C.F.R. 8 15.305(a) (emphasis added).

" FAR 12.602(b) provides: “Offers shall be evaluated in accordance with the criteria
contained in the solicitation.” 48 C.F.R. § 12.602(b).

18 FAR 15.206(d)provides: “If a proposal of interest to the Government involves a
departure from the stated requirement, the contracting offibal amend the solicitation,
provided this can be done without revealing to the other offerors the alternate solutioegropos
or ary other information thiais entitled to protection[.]’48 C.F.R. § 15.206(¢keealso MVM,
Inc.v. United States 46 Fed.Cl. 126 131 (2000 (determining that a changiEom the
Solicitation requiregn amendment to ti&olicitationand new bids under FAR 15.206).

19 FAR 52.2151(c)(9) provides:

Offerors may submit proposals that depart from stated requirements. Such
proposals shall clearly identify why the acceptance of the proposal would be
advantageous to the Government. Any deviations from the tnoh€onditions

of the solicitation, as well as the comparative advantage to the Governmdnt, shal
be clearly identified and explicitly defined. The Government reserves titetaig
amend the solicitation to allow all offerors an opportunity to submiiseev
proposals based on the revised requirements.

48 C.F.R. § 52.215-1(c)(9).
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Mot. at 17. Since Dismas’s facility can acommodate up to 50 bedthe Slicitation’s
requirementsare satisfied Gov't Mot. at 17(citing AR 702).

Second,inmate daysand bedsare interchangeahlée., inmate days are equal teds
multiplied by 365. Gov't Mot. at 18. For this reasonthe December 9, @09 Solicitation
provides thathe awardee carefuse any request by the BOPetxceed 50 beds on any particular
day in option garthree,since 50 beds is the equivalent 8,250 inmate days. Gov’'t Madt
18. The conversion from inmaidaysperyear b bedsper-dayis required because “beds” is a
metricthat was usetpre-award to determine whether a proposal complies with the Solicitation.”
Gov't Resp. at 3. The Administrative Record establishes thatpattiesunderstood thathe
Solicitation requiredthe awardeeo provideup to 50 beds on any given da$eege.g, AR 629,

AR 631, AR 799 (Bannum), AR 778, AR 893a (Dismas), AR 1(#33P)

Third, if compliance with the @icitation depends upoan offeror’s ability to meet the
BOPs actual neesl even if they are greater than 50 bdbden Bannum’s proposalvould be
non-compliant if the*BOP’s requirements ered 52 beds.” Gov't Mot. at 18.

Fourth, Bannunfignores the fact that offerors must propose a facility which, by physical
and legal necessity, cannot house a virtually limitless number of inmates iynlzades.” Gov't
Resp. at 4.Under Bannum'’s theorythere is no way fofthe] BOP to determine praward if a
proposal sagfies the requirements of the {fititation],] because thenaximum number of
inmates the contramt must be able to accommodate on a daily basis is notrknatil the end
of the contract year.ld. Compliance with theSolicitation is based on whethan offeror is able
to accommodate the estimated requiremelits.Herg the 18,250 inmate day maximum must be
consideredn terms of whathat requirement translatés on adaily basisi.e., 50 residens per
day in Option Year 31d.

Fifth, even if the BOP did not adhere to the Solicitation, Bannum cannot show prejudice
from the BOP’s award to Disma$sov't Resp.at5.

C. The Intervenor’s Response.

Dismas adds that all parties “individually and collectively interpreted the Stbaita
requirements as requiring the RRC to house between 43 and 50 inmates en-dajalgasis.”
Int. Mot. at 11; Int. Resp. at 2 (citiregg, AR 487, AR 494, AR 501, AR 542, AR 631, AR 629
(Bannum); AR 702, AR 705, AR 708 (Dismas); AR 1176, AR 1268, AR 1408 (BOP)). For this
reasonthe BOP reduced the estimated number ofate days for option year three specifically
to comply with Savannah zoning requirensenint. Mot.at 1611; AR 422,AR 423f, AR 1406,

AR 1408. TheBOPtook this action, Because itlid not intend to assign more than 50 inmates to
the facility on any gien date.” Int. Mot. at 11. Although Bannum fhay opine that the
Solicitation requires that the RRC house more than 50 inmates ont@-day basis, this is not a
requirement, but . .conjecture . .as to howthe] BOP will administer the Contract.Int. Mot.

at 11.

In addition,it is important for the court to understand ttfa Solicitation providesthat
approximately 20% of the offenders will be assigned to hamérement. AR 19. Therefore,
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in option yearthree, an awardeemust be able to accommodate an estimated 40tifuk
residentsvhowill be housed at the facilitgnd 10 home confinement residents, mmised athe
facility. Int. Mot. at 13; AR 19; AR 148. As a resulige resident inmasgequired to be housed
at the RRCin option year threewill fall below Savannals 50 inmatezoning requirement by
20%. Int. Mot. at 13.

d. The Court’s Resolution.

The Solicitation states th#te BOPs estimated requirementgere: 31,390 inmate days
in the two year base periotl7,202inmate daysn option year one} 7,885 inmate days in option
year twqg and 18,250 inmate days in option year thr&R 19. The Solicitation also states that
the awardeean turn down inmates only whéme requirednmate days for thatearhave been
reached AR 17071. The Solicitation does not setreaximum number of inmates that must be
accepted on a daily basidd. Instead the Solicitation describeghe contractrequirements in
terms of thenumber of inmate dayhatthe BOP expects to be utilized in eachrydd.

Bannum’s argument completely ignoridé provision in the Solicitationndicating that
only 80 percent of the estimatetfendersare expected to be “futime” residents housed at the
facility; the remainder were anticipated eitlierbe “furloughed” offenders (less than 1%) or
“‘home confinement” offenders (20%). AR 19. Home confinement offenders and furloughed
offenders however,are not residents andre not counted in determininghe total number of
inmates for zoningourposes. AR 19AR 150 Sav. Zon. Reg. §-8025(b)(10n)(e). The
Solicitation is clear thatdme confinement inmatesd furloughed inmatedo count towards the
total number of inmate days in the year. AR2DB In other words, the Solicitation requiran
awardeeo provide up to 18,250 inmate days in option year threeoiyt14,600inmate days
were expected to be filled by residemmates—an average of 40 resident inmates per day. AR
19-20,AR 170-71. SinceDismascanhouse 50 “full time” residentsnd unlimited furloughed or
home confinement offenders at a time without running afoul of zoinegBOP’s award to
Dismas complied with the Solicitation addl not violate Savannah zoning regulations.

Assumingarguendothat Bannuris interpretation of the Solicitatiols correct, Bannum
still has failed to show prejudicelThe Government correctly argues that Bannum'’s interpretation
of the Solicitation requires that “the contractor accommodate a virtually limitlesdanuof
residents on any particular day, so long as at the end of the contract year, thamdtet of
inmate days does not exceed an average of 50 residents per day,” a standard that even their
facility—limited to 52 residentS—cannot meet. Gov't Resp. at 3 (CitiAR 799; see alsdnt.
Resp. at 4 This esablishesthat Bannundid not havea substantial chance of being the awardee,
because both offers would have to be rejected and a new solicitation issued.

20 The number of inmates that Bannum’s RRC can hold is disputed. Bannum cites to a
Memorandum prepared by Savannah’s Fire Chief Timothy Horton, stating éhattpancy
load of the RRC is 62 persons. AR 893a. This, however, refers to the maximum number of
“occupants” that the RRC can hold at given time, not the “total inmates” who mdg etshe
RRC. Id. The court accepts the site inspector’s conclusion that Bannaoilgyfcan hold only
52 inmates at a time. AR 799.
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For these reasons, Bannum has failed to show that the award to Dismasdems a
different basighan the criteriaset forthin the Solicitation and even under Bannum’s theogry
that it would have been awarded the contr&@ge Banknote Corpf Am., Incv. United States
56 Fed. CI377, 386 (2003}t is hornbook law that agencies must evaluate proposals and make
awards based on the criteria stated in the [S]olicitatipatfd, 365 F.3d 1345 (Fed. Cir. 2004)
Electronic [Data Sys., LLCv. United States93 Fed. Cl.416, 419 (2010) To demonstrate
prejudice, the protestor must show “that thesswa substantial chance it would haveanesd
the contract award but for that error.”) (citations and internal quotation roauikied)

2. Whether The Bureau Of Prisons Propely Evaluated Plaintiff's
Technical/ManagementProposal.

a. Plaintiff 's Argument.

Bannum argues that the BOP violated the Solicitation’s Evaluation Criteriaabtirgy
Dismas a[redacted] [redacted]risk rating for Technical/Management as a whole and a
[redacted]rating for theSite Validity and Suitability Gbfactor. Pl. Mot. at 24; see alscAR
1288. BecauseDismas’sproposaldoes not conform to the Solicitatiothe BOP should have
ratedDismas’sSite Validity and Suitability afredacted] Pl. Mot. at 24. For the same reason,
the BOPimproperly determined that there wasdactel] regardingDismas’sSite Validity and
Suitability, since zoningiolations potentiallycould shut thefacility down. PIl.Mot. at 24 see
alsoAR 1288.

Bannums TechnicalManagement proposahould havebeen ratedredacted] First,
Bannum’sfacility is located at the airport, whe&avannah zoning regulations dot apply
allowing Bannumto house more than 50 residents at a time. Pl. M@&5 see alsAAR 456 AR
1281. SecondBannum’s proposal Isd'several strengths and no weaknesses were rioted
Mot. at 25. Third, Bannumwas entitled to a higher ratingecause the Technical/Management
proposal duplicates all aspects of timeumbent Savannahcontract that“has consistently
received overal[redacted]ratings for [Bannum’sperformance.” Id.; see alscAR 45657, AR
459; AR 672. Fourth, Bannum proposed threeew programsthat were acknowledged as
significant strengthdredacted] AR 518 AR 1283.

b. Governments Response

As for Bannumis risk argument,ite Government respondkat theSolicitation “does not
require the contractor to accept more than 50 inmates per day; thereforés tieresk that the
50+esident zoning restriction would prevent Dismas from fulfilling its @tlans under the
contract.” Gov'tResp. at 7. The Government notes that in phesolicitation phase, “Bannum
took the exact opposite position, and expressed concernht&OP’s then estimate of 52
inmates was too high*noting that the estimate “representdredacted]increase over the
current average odract actual usage.” GoviMot. at 21 (citingAR 424). The Government
contendsthat the“risk, properly stated, is . . that the offeror will not be able to provide RRC
services to the maximum number of inmates stated in tldidigdtion. The possibty that the
BOPs estimate might be too low is a risk that is not specific to any potential ¢ffer@sov’'t
Mot. at 22. Accordingly, he BOPcorrectly found that Dismas’proposal posefredacted)]
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becausdhe Dismasfacility canaccommodate thestmatednumber of inmatesequired to be
housed undethe Slicitation. Gov’'t Mot.at 22(citing AR 702; AR 1280).

Likewise, Bannum’s argument that itshould have received a higher
Technical/Management rating in light of its ability to house more thaméds is undermined by
the admission thaBannum'’s facility couldaccommodat®nly up to 52 residents (AR 799), a
difference ofonly two beds. Gov't Mot. at 21. In addition, awarding Bannum a higher technical
score based upon the ability to house maraates than estimated in the Solicitation could
mislead offerors to assume thhe BOP’s estimates were “significantly at variance with the
agency’s requirements Gov’'t Mot. at 21.

The BOP’s assessment of Bannum’s Technical/Management proposal whsr ne
arbitrary and capricious nor an abuse of discretion. Bannum’s rating was based on five
subfactors: Site Locatigriccountability;ProgramsFacility; and PersonnelAR 128388. The
Solicitation define a ‘Blue/Very Good’ rating as one where thdfépor’'s proposal meetand
exceedshe requirements of the [S]olicitation.” AR 242 (emphasis added). Because Bannum’
overall Technical/Managemenproposal did notexceed theSolicitation’s requirements, the
BOPs decision to rateéhis aspect ofBannums proposal[redacted]rather tharedacted]was
consistent with the Solicitation&valuation criteria.Gov't Mot. at 24.

C. The Intervenor’'s Response

The BOPassesseBismass zoning documents and @emined that Dismasould use the
site location asraRRC. AR 1176. TheBOP also noted that Dismagacility can accommodate
50 inmate beds, as required by the Solicitatitth. Thus, because Dismas’s proposat the
requirements of the Solicitation and abided by Savannah’s zoning restrictionswHsengo
reason for the BOP to assess any potential ridRismas’s Technical/Management approach.
Int. Mot. at 13.

Dismas argues that the BOP’s risk rating was appropriate, because the Solicitation
provides on average that Dismas’s RRC is required to accommodate-#théutkesidents and
10 home confinement residents per day in option year three. Int. Mot. at 12. Iorgddéi
BOP’s decision also to rate Bannum’s Technical/Management proposalredacted] was
rational for several reasons: 1) Bannum’s performance under the incumbent ceasatcdt
required to be evaluated under the Technical/Management factor, but under terféastance
factor; 2) Bannum fails to consider that Technical/Management is comprisedeoédually
weighted factors3) Bannum’s strengths under the Accountability factor resulted in a rating of
[redacted] but theBOP properly considered all five of the Technical/Management fadas
subfactors)in makingan overall determinatigrand 4)the BOPacted reasonably in granting a
[redacted}ating for Site Location, Programs, and Facility. Int. Mot. at 16.

d. The Court’s Resolution.

The United States Court of Appeals for the Federal Cirbag held that ppcurement
decisions are subject to highly deferential reviesguiring thetrial courtto “sustain anagency
action evincing rational reasoning aodnsideratiorof relevant factors. Weeks Maring575
F.3d at 189 (nternal quotationmarksand citations omitted) Therefore as a matter of law,
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“[n] aked claims of dagreement with evaluations, no matter how vigorous, fall short of meeting
the heavy burden of demonstrating that the findings in question were the produdtrafianal
process and hence were arbitrary and capricioBsriknote 56 Fed. Clat 384;see also United
Ente. & Assocsyv. United States70 Fed. Cl. 126 (2006) (“[M]ere disagreement with the
agency'’s judgment concerning the adequacy of the proposat sufficient to establish that the
agency acted unreasonably”). Moreover, ispecificallywell settled that contracting officers
are given broad discretion in evaluating technical proposssE.W. Bliss Cov. United States
77 F.3d 445, 449 (Fed. Cir. 1996) (“[T]echnical ratingsinvolve discretionary determinations
of procurenent officials that a court will not second guesssge also Omega World Travel,
Inc. v. United States54 Fed. Cl. 570, 578 (2002)t is well settled that contracting officers are
given broad discretion with respect to evaluation of technical proposals.”).

In this case, the BOP’s analysis of tB#e Validity and Suitabilitysubfactorcarefully
consideredDismas’sownership status anadaing approva. AR 204; AR 422 (CO noting that
“we may have to reduce the number of beds for [option year 3]")1408 (reducing the inmate
days and beds in option year three to “18,250 inmate days” or “50 beds”); ARh&ISQP
requeshg more nformation on how Dismas intended adhere to the 100 square foot per
occupant requirement of Sav. Zon. Reg.-8025(b)@0n)(c)); AR 953 (requesting information
on how Dsmas intends to meet the requirement that one staff security guard and one staff
supervisor be present at all times, pursuant to Sav. Zon. Reg. 8§ 8-3025(b)(10n)(e)); AR 1176.

The Source Selection Decisiconfirmed that after considerable due diligence, the BOP
was satisfiedhat Dismascompliedwith Sav. Zon. Reg. 8-8025(b)(10n)(c) and Sav. Zon. Reg.
§ 83025(b)(10n)(e). AR 1280 ([redacted] Therefore, Bannum’s dissatisfaction with the
BOP’s Site Validity and Suitabilityassessmeatamount to no more thé&mere disagreemeyit
and des not provide a sufficient basis to overturtme BOP’s determination See
Bannunmv. United States91 Fed. CIl. 160, 17&009) (stating that the court will not “second
guess the discretionary acts of procurement officials”).

As for the BOP’s assessment of Bannum’s Technical/Management proposal, t
Administrative Record evidences that B®P considered each relevant factor in the March 25,
2010 Source Selection Decision, includir@jte Location; Accountability; Programs; Facility;
and Personnel. AR 243. Under Accountability and Persorhel, BOP acknowledged
Bannunis strengths including{redacted] AR 128384; AR 1288. Accordingly, Bannum
received a rating dfredactedpr both of these factors AR 1282,AR 1287. As for the other
factors the BOP afforded Bannumnly one strengthand rated Site LocatiorPrograms, and
Facility as [redacted] AR 128082; 128487. Therefore the BOP rated Bannums
Technical/Management agredacted] AR 1288. Although Bannum challengesthis
determination, the court discerns nothing in #heéministrative Record evidencing that the
evaluationprocess wagither arbitrary orirrational. SeeWeeks Maring575 F.3d at 13701
(sustaining aragencyaction evincing “rational reasoning and consideradibrelevant factory).

For these reasonshe courthas determiné that the BOP carefully consideredand
documenteall relevant factorgn evaluaing Bannum’sTechnical/Management @posal.
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3. Whether The Bureau Of Prisons Consideed Plaintiff's Most Recent
Past Performancelnformation.

a. Plaintiff 's Argument.

The Solicitationrequires that th8OP performan evaluation based upon the most recent
past performancénformation available. AR 242 (“More recent, more relevant performance
information will have a greater positive impact on the Past Performance tevaltlean less
recent, less relevant information. . The Government may review more recent contracts or
performance evaluains to ensure that corrective actions have been implemented and to evaluate
their effectivenes®.. Bannum argues thdté COfailed todo so Id. Bannum argues théte
BOP prematurelyssuedthe Past Performance Evaluation December 18, 2009AR 1011, AR
1297. The COevaluated onlgompletedCEFs i.e., annual assessments conducted byQfés
Technical Representati? notthe Monitoring Reportghatoccur more frequently and on which
the CEFs largelyare based. Pl. Mot. at 2728; AR 1013 see ato BOP COMMUNITY
CORRECTIONS CONTRACT ADMINISTRATION, available at http://wwwbop.govbusiness/ccc
contracting_contret_admin.jsg(last visited Nov. 15, 2010).

The Solicitationdid notlimit Past Performanaevaluaion to review of CEFs. Pl. Mot. at
28; see alsoAR 242. The CQ however, relied on only completedEFs for Bannum'’s
[redacted] contractsld. Thesewere notthe most recent evaluatioresvailable 1d. The BOP
had access to6finalized Full and Interim Monitoring Reports and Bannum’s respsrirom
which the CEFs were compriséeven if more recenfinalized CEFs were not available for
review. Pl. Mot. at 28. Therefore, thaBOP’s evaluation did not take into account the recent
advancements and improvements Banmoade tats programs.

More importantly, Bannum specifically wasprejudicel by the CO’s use of a CEF
regarding thdredacted]RRC for the periodof Januay 1, 2008 to December 31, 2008. PI. Mot.
at 29. ThisoutdatedCEF ratedthe [redactedRRC as [redacted]giving Bannuma total of
[redacted]ratingsfor Past Performanceand [redacted]ratings. Id. The most recent CEF for
Bannum’s [redacted] RRC (January 1, 20® to December 31, 2@), however,was rated
[redacted] AR 1419. Thereforef the GO had wsed the most recent CHBr [redacted] “the
data would have yieldeftedacted]overall ratings andredacted]overall ratings, which should
have equated to an overdtedacted]rating for Past Performancg Pl. Mot. at 29. This
information was particularlymportant in thisprocurementsince theBOP almost never submits
CEFs for contractorcommentin a timely mannerdelayng the CEF finalization process las
many as 15 months. Pl. Resp. at 17.

b. Governments Response

The Government respondsat theexclusiveuse of firalized CEFsis neither arbitrary
and capricious nor an abuse of discretion, since “the regul&tiolesirly provide for several

2L Specifically, the CO evaluated the following CEffetacted]. AR 1013.
22 FAR § 42.1503 provides:

31



levels of internal agency review, including an opportunity for the contractor to conamehe
ratings before a contractor ewation form can be finalized.” Gov't Mot. at 29.he BOP used
the most recent finalize@EFs available at the time that$? Performance was assessed on
December 18, 2009. Gov't Madt 2627 (citing AR 1367-68).

The Governmentalso argues that Banmu misread the Solicitationthat states: “The
Governmentmay review more recent contracts or performance evaluations to ensure that
corrective actions have been implemented and to evaluate their effectiven@ss. 242
(emphasis added). There is nothinghis*permissive language that requites BOP to utilize
contractorevaluation forms that have not been parttlod internal agency review process
describedn FAR 8§ 42.1503(b).” Gov't Mot. at 28Moreover the BOP’s decisioto rely only
on thefinalized CEFs coveringthe entire performance period, rather tihonitoring Reports
coveringperformance observed during a single visit, was not arbitrary, caprivoouen abuse
of discretion. Gov't Motat 29(citing AR 669).

In addition Bannumhasnot established that more curremintractor evaluations would
have increaseBannum’soverall Past Performance rating aboveedacted] Gov't Resp. at 11.
Bannumignores the fact that the CO’s determinationPakt Performance was based on the
conclusimm that “the numerous repeat and new deficiencies cited among the cofdracts
outweighed all the strengths listed.” AR 12(&nphasis added)The more recent CEFs also
reveal numerous, additional deficiencieg Bannum AR 144144 (redacted]. Becaus of
these [redactedBannum cannot establish that the C&sluationwould have been differetit
the more recent [redactedformation had been considered. Gdvdsp.at 11.

C. Intervenor’'s Response

Dismasaddsthat if theBOP used unfinalied CEFs and Mnitoring Reportsjt would
have risled violating FAR 42.1503(b), because “Bannum had not been given the opportunity to
rebut any negative comments or weaknesses identified in the Full and Intenmtofihg
Reports and any disagreements betwberparties had not been reviewed by a ‘level above the
contracting officer.”” Int. Mot. at 19. In any evetite Solicitationdoes not requiréne BOPto
reviewthe mostrecent @st performance informatiorint. Mot. at 1320. The Solicitationonly
states that theBOP “may” review more recent past performance information “but does not
obligate theGovernment to review information that has not been finalized in accordancéevith t
procedures set forth in FAR 42.1503.” Int. Mat 2Q see alsoAR 24243, Moreovet

Agency evaluations of contractor performance prepared under this subpart shall
be provided to thecontractor as soon as practicable after completion of the
evaluation. Contractorshall be given a minimum of 30 days to submit
comments, rebutting statements, or additional information. Agersiief
provide a review at a level above the contracting officer to consider disagresem
between the parties regarding the evaluation. The ultimate conclusion on the
performance evaluation is a decision of the contracting agencyThese
evaluations may be used to support future award decisions.

48 C.F.R. 8§ 42.1503(b) (emphasis added).
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Bannum’s Past Performance Proposatlorsedthe use of finalized CEF ratingmd did not
object to the use of unfinished CEFs or the Full and Interim Monitoring Reports. AR 672-85.

More to the point, Bannum submitted only dmghly relevant contract, the incumbent
contract Int. Mot. at 21;see alscAR 242. On the other han®ismassubmitted fivehighly
relevantand highly rateccontracts, all of which were ratgcedacted] Therefore, even if the
BOP used Bannum’s most recent pastfqrmance informatigrthatalonewould nothave been
enough to justifyawardng the contract to Bannum. Int. Mot. at 21.

The Solicitation’s evaluation criteria and FARquired that the COalso consider
Bannum'’s deficiencies ind3tPerformance. Int. Mot. at 9 (citing 48 C.F.R. § 15.305(a) (“The
relative strengths, deficiencies, significant weaknesses, and risks sogmodposal evaluation
shall be documented in the contract file.'9¢e alscAR 243 (‘{The] Governmentwill consider
the number andeverity of the problems and appropriateness and effectiveness of auticerr
action taken (not just planned).” Subsequent provisional ratings and narratsleswedthat
Bannum continued to have deficiencies in three of the four areas where wughgwvas
assigned repeat deficiencies. AR 1429; AR 1441; AR MAAR 145154; AR 147475; AR
153234; AR 153940; AR 154748; AR 155455; AR 1564. For these reasons, Bannum cannot
show prejudice.

d. The Court’s Resolution.

As a matter of lawdisappointed biddefacea high burden to overturn a procurement on
the grounds thahe past performance assessment ved& U.S.C. § 70@)(A). The burden of
proof is on the disappointed bidder to demonstrate by a preponderance of the ethdénce
agency atton was arbitrary and capricioum in violation of law. SeeEllsworth Assocs.,
Inc. v. United States45 Fed. Cl. 388, 39¢1999) (“To succeed under either test, a plaintiff must
prove the arbitrary and capricious nature of the Government's actiongreganderance of the
evidenc€). The United States Court of Federal Claims has held that there“lsright-line
requirement concerning which or how many past performance references amngvagency
must contact when conducting a past performanciei&ian.” Arora Grp., Inc.v. United States
No. 04336, 2004 U.S. Claims LEXIS 267, *3Fed. Cl. Aug. 31, 2004).Instead “[a]gency
personnel are generally given great discretion in determining what referencesiew in
evaluating past performance.Seattle Sec. Serv. Inc United States45 Fed. Cl. 560, 567
(2000);see alsaPlanetSpace, Ina. United States92 Fed. Cl. 520, 539 (2010) (“[W]hat does or
does not constitute ‘relevanpast performance falls well within thi@gency’s] considered
discretion.”) World Airways, Ing. B-402674, 2010 WL4926538, *6(Comp. Gen. June 25,
2010) (“While an agency is required to evaluate offerors’ past performance abgsand on
the same basis, an agency has considerable discretion in determining, for examplpast
performance information it will conside}.”

Bannum fails to demonstrate that the agency violated 5 U.S.C. 8§ 706(2)(A) for several
reasons. The Solicitation clearlydoes notrequirethe BOPto consider the most recent past
performance da, as Bannum suggests. PIl. Mot. at 28. InstbadSolicitation states:

The recency and relevancy of Past Performance information is critical to the
Government’s evaluation. More recent, more relevant performance information
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will have a greater positive impact on the Past Performance evaluation than less
recent, less relevant performance. Where relevant performance record
indicates performance problems, the Government will consider the number and
severity of the problems and the appropriatenaad effectiveness of any
corrective actions taken (not just planned or promised). The Govermagnt
review more recent contracty performance evaluation® ensure corrective
actions have been implemented and to evaluate their effectiveness.

AR 243 (emphasis added)

Not surprisingly, he Solicitatiorrequires thatnore recent Past Performance datzeive
more weight than less recent Past Performance ddtaBut thisrequirement does not mandate
the BOP to consider only the most receguast performancéenformation. Id. Notably, the
Solicitationprovides onlythatthe BOP*may review” more recdrperformance evaluation®AR
242.

The BOP’s reliance offinal CEFs was entirely appropriate akey summarize the
findings of severaGovernmenbfficials, on whichthe contractorhas an opportunity to provide
comment See48 C.F.R. § 42.1503(a) (“Agency procedures for the past performance evaluation
system shall generally provide for input to the evaluations form the techrifical, @bntractig
office, and where appropriate, end users of the product or servise€)also48 C.F.R. §
42.1503(b) (After evaluations are prepared, they are to “be provided to the cohtveubor
“shall be given a minimum of 30 days to submit comments, rebutting statements or aldditiona
information. . . . These evaluations may be used to support future award decisions, and therefore
should be marked ‘Source Selection Informatiotjf.] Before a CEF is final, it iseviewed by
both the CO and an official at one level above@@& SeeBannum, Incyv. United States404
F.3d 1346, 1351Fed. Cir. 2005) “[R]eview ‘at a level above the contracting officgéas
required by 48 C.F.R. § 42.1503(b),] contemplates review by a person with authority téheirec
contractingofficer’'s responsé). Because of the increasedencyreview andcontractor input
that goes into a finalized CEfhere is nothing irrationalor arbitrary abouthe BOP relying on
them inmaking a pastperformance evaluationTherefore,Bannum has failed to demonstrate
that the use obnly final CEFswas contrary to thedicitation or violated 5 U.S.C. § 706(2)(A)
SeeJWK Irt’l Corp. v. United States52 Fed. Cl. 650, 659 (2002) (review of bid protests “should
be limited to determining whether the&atuation was reasonable, consistent with the stated
evaluation criteria and complied with relevant statutory and regulatoryreetgnts”),aff'd 56
Fed. Appx. 474 (Fed. Cir. 2003).

Bannunis focuseson the[redactedRRC, because in the most recent CE&dacted]was
rated agredacted] a rating thaBannum contends would result in an overall ratinfFedacted]
for Past Performance. PIl. Mot. at, 2@e alscAR 1419 Butthe BOP used a CEF fdredacted]
for the periodof Januaryl, 2008-December 31, @8. AR 1013. Therefore the BOP used the
most reent CEF available fdredacted] AR 1013. Moreover, athe time of awaran April 6,
2010 this was the second most recent CEF and reflected a period that ended onlaridy¢ar
months prior to award. AR 1298 he Solicitation instructed offerors to submit the five “most
relevant contracts and/or subcontracts that were, or are currently beingmpdrfior the past
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[three] years][,]” suggesting th#te BOPconsiders past performance data coetpwithin the
last three yearw be relevant. AR 201.

Even assuming that the use of tl©4/01/0812/31/08 CEF for[redacted]violated 5
U.S.C. 87062)(A), Bannum hasstill failedto demonstrate prejudic&ee Alfa Lavabeparation,
Inc.v. United States175 F.3d1365, 1367(Fed. Cir. 1999)“To prevail in a bid protest, a
protester must show a significant, prejudicial error in the procurement proceslthough
more recent CEFs show improvement in Bannujréslacted]RRC, these improvements are
offset bycontinued performance issues evidenced in InterimFatidMonitoring Reports and
unfinalizedCEFs for Bannum'’s other facilities. AR 1429; AR 1441; AR 1443AR 145154;
AR 147475; AR 153234; AR 153940; AR 154748; AR 155455; AR 1564. On the other
hand,all of Dismas’s facilities wre highly relevant andhighly rated aqredacted] AR 1274.
The BOP wasunder nolegal obligationto rateboth offerors PastPerformance the samehen
the BOPs assessment ofaBt Performance shows that Dismas’s record was better than that of
Bannum. SeeHyperion Inc.v. United States92 Fed. Cl. 114, 119 (2010) (determining that
adjectival ratings assigned to the reference contract$raeeely a guidé for the aency’'s
decision making procegs

For these reasonshe court has determined thBannum failed toestablishthat the
BOP’s Past Performancevaluation was arbitrary, capricious, an abuse of discretion, or
otherwise violated any law.

4. Whether The Bureau Of Prisons Consideed The Relevance And
Import Of Plaintiff 's Experience As The Incumbent Contractor

a. Plaintiff 's Argument.

The Qlicitation states“More recent, more relevant performance information will have a
greater positive impact on the Past Performance evaluation than less recemglelesst
peformance.” AR 24243. Therefore, Bannum concludes that the B@R required to give
“extra consideration to thBavannahatings in the Past Performance Evaluation, not necessarily
because it was the incumbent, but because the incumbent contract wasstheghly relevant
contract possible.”Pl. Mot. at 32. Indeed, the Contracting Officer agreed thatS#eannah
contract was “highly relevant.’/AR 1269. Bannum receivedredacted]ratings one of which
was for the incumbentcontract and [redacted]ratings that “evidences. . .simple averaging
occurred.” Pl. Mot. at 32;see alscAR 1013;AR 1269. Theincumbentcontract, howevermwas
given no “extra consideratioras equired by the Solicitationld.

b. Governments Response

Although the Solittation state that more recent relevant information will have a greater
positive impact on past performance, it further provid§®/]here relevant performance
indicates performance problems, tBevernmentwill consider the number and severity of the
problems and the appropriateness and effectiveness of any corrective actions takest (not
planned or promised).” AR 2423. Therefore, the Government argues that thkcBation dees
not limit the evaluation of gerformance problemsonly to the most revant and recent
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contracts.Gov't Mot. at 31. In factrtepeat deficienciegvenin less recent contragt®ay result
in a lower rating.ld.

Of the five contracts that Bannum listed as references, four were consilededately
relevant, and only onwas considered highly relevant. AR 129Two contracts received a
rating of[redactedland threeeceivedratings of[redacted] AR 1274. The BOP concluded that
“the numerous repeat and new deficiencies cited among the contracts evaluatad/éagled
all the strengths listed,” resulting in an ovefeddactedjrating in Past Performanc&ov’'t Mot.
at 32 see alsoAR 1274. “[R]epeat deficiencies are particularly significant because they
demonstrate the offeror’s failure to take appropriate aiedtefe corrective action in response to
performance problems that prior monitoring brought to light.” Gov't Mot32 see alsoAR
126 (“[A] repeat deficiency is a serious issue.”fhe BOP determied that “new and repeat
deficiencies from ‘moderately relevant’ contracts outweighedabknowledged]strengths of
Bannum'’s ‘highly relevant’ [incumbendgontracf]” Gov't Resp. at 12.

C. The Intervenor’s Response.

Dismasrespondghat the $licitation “did not suggest that the impact of one positive
highly relevant contract reference would outweigh a string of deficiencies nerniegning four
moderately relevant referencesliit. Mot. at 11. After weighing the strengths and weaknesses
in Bannum'’s record, the CO concluded tHghe numerous repeat and new deficiencies cited
among the contracts evaluated far outweighed all the strergjis lIAR 1274.

d. The Court’s Resolution.

In this casge the Solicitationstates that “[m]ore recent, more relevant performance
information will have a greaterogitive impact on the Past Performance evaluation than less
recent, less relevant performance.” A2 Relevance, for purposes of the Solicitation, “refers
to contracts that are of similar size, scope, and complexity” as ttentprocurement. AR 201
When there are performance problems, the BOP is to consider the number arig stteei
problems and any corrective action takekR 243 The Solicitationfurther allows the BOP to
discountless relevant contractsAR 201 (“Offeror’s past performace evaluations may be
negatively impacted if they submit contracts in response to these instructiools are
considered less relevant or irrelevant[.]”).

Based on Bannum’s Past Performareferencesthe CO concluded

Only one contract (the incurent) was considered “highly relevamind received

an overall [redacted] ratings. Three of the “moderately relevant” contracts
(similar in scope and complexity but differ in size) receijredacted}ratings and

one received fredactedjrating. The nurarous repeat and new deficiencies cited
among the contracts evaluated far outweighed all the strengths listeml refsilt

of this analysis, and after a careful review of the most recent past performance
evaluations on file, Bannum received an ovefedbacted]Past Performance
rating for contracts submitted for RFP 200-1(H0-
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AR 1274.

The"numerous repeat and new deficientitstthe BOP refersto consist offredacted].
AR 127172. [redacted]. AR 1272. [redacted]. Id. [redacted]. Id. [redacted] AR 1273.
[redacted] Id.

The Solicitationstatesthat theBOP must consider “the number and severity [past
performance] problems and the appropriateness and effectiveness of activaactions taken
(not just planned or promis€d)n assessing§astPerformance. AR 243. lhght of the seious
deficienciesthat the BOP noted the court hasdetermind that the CO's past performance
evaluationwasbothreasonable and consistent with the Solicitati&eeMetro. Van & Storage,
Inc. v. United States92 Fed. Cl. 232, 2556 (2010) (“In the bid protest context, the assignment
of a past performance rating is reviewed only to ensure that it was reasonable &tdntaomish
the stated evaluation criteria and applicable statutes and tiegsjasince determining the
relative merits of the offers’ past performance is primarily a matter within the comingc
agency’s discretion); see alsd.inc Govt Servs, LLC v. United StatesNo. 10375,2010 WL
4484021 ,at *48 (Fed. CI. Oct. 222010)(same) The fact thaBannum’sperformance for the
incumbent contract was highly relevantand highly rated did not prevent tH&OP from
concluding thabther relevant past performaneeighed against a rating of [redacted]

For these reasons, the court has determined that the BOP appropriately considered a
balanced Bannum'’s overall past performance in a manner that was not \grbagparcious, an
abuse of discretion, or otherwise violated any law.

A2 CONCLUSION.
For these reasons, PlaintiffsAugust 24, 2010Motion For Judgment Upon The

Administrative Records denied. The Clerk of the Court for the United States Court of Federal
Claims is directed to enter judgment on behalf of the Government and Defendargrioterv

IT 1S SO ORDERED.

s/Susan G. Braden
SUSAN G. BRADEN
Judge
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