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RELEVANT FACTUAL BACKGROUND. !

On July 27, 2009, the Army Corps of EngireedtArmy Corps’) issuedRequest Br
Proposals No. W911KH9-R-0011 FTW336R"“the July 27, 2009 RFPor the design and
construction of a standard barracks to hd&& persong Fort Wainwright, Alaska. AR 7, 12.
This procuremenhadtwo phases. AR 3In the firstphase the Army Corpsevaluaté offerors’
performance capability AR 28. In response, four offerors submitted proposals, but only
Watterson Construction Company (“WattersorK)ewit Building Group, Inc. (“Kiewit”), and
Walsh Construction Company @&hicago (“Walsh”)were invited toproceedto the second
phase. AR 396, 405. In the secondphase the Contracting Officer (“CO”)evaluatedanother
round ofproposals and was authorizedaward a firm fixeebrice contract tdhe offeror that
submitted aproposalthat conformsto the July 27, 2009 RFRyas “fair and reasonablgnd
offers the best value to the Government.” AR 51.

On November 30, 2009he Army Corps issued Amendmefto. 0007, requestinghat
the aforementionedirms submit final proposalsby December 182009. AR 271-85. In
response,Watterson, Kiewit, and Walsh submittdthal proposals, andhe CO notified
Wattersonon January 25, 201that it was the “apparent successful offerol¥R 375. On
February 5, 201,0however, he QO informedWattersonthata “problent arose AR 377. On
February 12, 2010, tharmy Corps issued Amendment No. 000&]owing all three firms to
submit revised proposalby February 19,2010 at 2:00 p.m. AR 286. Again, Watterson,
Kiewit, and Walshsubmittedrevisedproposals, but th&rmy Corps took no actionbecause of
“a slight delay in receiving authority to awardhe proposals expiMarch 12, 2010.AR 287,
377. On March 12, 2010the Army Corpsissued AnendmentNo. 0009 requesting secondset
of proposal revisionby March 16, 2010 at 12:00 p.m. AR 288.

On March 16, 201at 11:0111:02 a.m.Wattersorsentits secondevised proposdly e-
mail to the CO’s eamail addressAR 386, 412, 414. At 11:28.m., thisedmail proposalwas
“received” by gw4.wsace.army.milthe first of four Army Corps servers, located “directly behind
a [Corps] firewall facing the Internet.” AR 386, 414, 417. Watterson’sesnail proposal
however,did not“arrive’ in the assignedCO e-mail inbox until 12:04 p.m.four minutes after
the reviseddate/timedue AR 386, 414, 416. The Administrative Record evidences thiag t
delay between the receipt of Watterson'sail proposalat the Army Corps serverat 11:29
a.m.andactualdelivery to theCO’s edmail inbox at 12:04 p.mwas caused bynaunexplained
“mail storm”? atthe Army Corps email servers AR 4157

! The facts herein we derived from theSeptember 14, 2018dministrative Record
(“AR 1-444").

2 A different Army Corps log indicates that Watterson’s March 16, 2010 i1t
a.m. e-mail was “successfully delivered” on March 16, 2010 at 19:01:50 EST. AR 4109.

3 A “mail storni is an ‘e-mail sent to a large number of users, a sufficient number of
whom reply to all, flooding an eail system and disabling'it AR 417.
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While Watterson’sMarch 16, 2010 11:0611:02 a.m. enail was delayed athe Army
Corpsserver the CO senWatterson aredmail “to remind[it] that proposal modifications were
due at 12:0Qp0.m. and that they could be-mailed in.” AR 405. Shortly after 12:00p.m.,
Watterson’'sExecutive Vice Presidemilled the CQo inform her that Wattersosm proposalwas
sentby esmail no later thanl1:02 a.m. AR 405. During this discussionyatterson’se-malil
proposalwas delivered tadhe CO’se-mail inbox and the CQ@onfirmed receat. AR 405. On
that same daground 12:20 p.m., Watterson also provided the CO avitard copy of theecond
revisedproposal. AR 405.

On March 18, 2010, the CGedded thathbecausaVattersors and Walsh’'sproposalsdid
not arrivein the CO’se-mail inbox until after the12:00 p.m. deadline, bothkere lateand must
be eliminatedrom consideration. AR 405-06.

On March 19, 2010the Army Corps informed Watterson thathe March 16, 2010
revised edmail proposalwas considered late.AR 411. In response, oNlarch 21, 2010,
Watterson sent a lettew the CO objecting to this decision. AR 411.

On March 22, 2010, the Armgorpssent a letter tanform Watterson thatbecause
Watterson’'sproposalwaslate, it wasdeemedincompleté and“ineligible for award.” AR 393,
411.

SinceKiewit was the only remaining offerothe CO“determined that dicussions should
be reopened to address some issues[Kidwit's] technical solutiori. AR 438. On March 22,
2010, theArmy Corps informed Kiewibf “the items of their proposal that were considered to be
weaknesses, deficiencies, and uncertairitiaf 438.

*As an Army Corps IT specialist recalled:

Watterson’s amail hit our email gateway at 11:29 a.m.[,] but was delayed
delivery[,] because of the mail storm we had on that particular day meaning that
our internal gateway servers were flooded wifnail as a result of a customer in
HQ forwarding a message to several DLL’s and shouldn’t have. With so many
people replying back tthe message and or forwarding the message on to other
DLL’s caused the corps bridgeheadhail servers to temporarily come to a crawl
while they dwelt [sic] with such a mass amount ahails. It was certainly
something we don’t normally see.

AR 415.

The “mail storm” also delayed the delivery of Walstesised proposal that was sent to
the CO by email onMarch 16, 2010 at 11:43 a.m., but not received at the C@ailenbox
until 12:40 p.m. AR 405, 438.



I. PROCEDURAL HISTORY.
A. Before The Government Accountability Office.

On March 24,2010, Watterson filed a pr@ward bid potest at the Government
Accountability Office (“GAO”). AR 312. On March 26, 2010, Watterson withdrew that protest.
AR 310> On April 1, 2010, the GAO confirmed tiéthdrawal of Watterson’s March 24, 2010
protest AR 306°

B. Before The United States Court Of Federal Claims.

On August 31, 2010/attersorfiled a Gomplaint(“Compl.”) in the UnitedStates Court
of FederalClaims alleging the Army Corps’ rejection oWattersors March 16, 2010 revised
proposal violated48 C.F.R.88 52.2151(c)(3), (6)(2010); theArmy Corps providedVatterson
with incomplete and inaccurate information, “caus[iWgatterson]to act to its detriment. .
forgoing its GAO protest and the automasiay of awartl provided by the Competition in
Contracting Act of 1984 (“CICA”)31 U.S.C.8 3553(c)(1) (2006)and Kiewitunlawfully was
allowedto modify its proposah violation of48 C.F.R. 8 15.306(e), 15.307 (2010Compl. 91
56-64. Watterson requestl declaratory reliefaward of “bid preparation and proposal costs,”
and “its costs and attorney’s fees in this action as allowed by law.” Compl.-T{. 65
addition, Watterson filed Exhibits (“Pl. Ex.-®”) and an August 27, 2010 Declaration of Mr.
James E. Watterson, Executive Vice President (“Watterson Decl.”).

On September 14, 2010, the Government filed the Administrative Record (XR").
On October 1, 2010/attersonfiled a Motion For Judgment On The Administrative Record
(“Pl. Mot.”), together with attached Exhibits (“Pl. Ex-61). On Novemberl, 2010, the
Government filed &ross Motion For Judgment On The Administrative Record and Response to
Watterson$ October 1, 2010 Motiof‘Gov’'t Mot.”). On December 1, 2010, &ttersonfiled a
Reply and Response to the Government’s Novemb201) Cross Motion and Response (“Pl.
Rep.”). On December 14, 2010, tli&overnment Filed a Reply to Wattersmiecember 1,
2010 Response (“Gov't Rep.”).

® Later on March 26, 201@he Army Corpsissued Anendment No.0010 to the July 27,
2009 RFP to allow Kiewit to submit a modified proposal. AR 297-302n April 5, 2010,
Kiewit agreed to make several changes, but proposed a new price of $38,384,000, an increase of
$5.582 million above Kiewit's March 16, 2010 proposal. AR 438.

® On April 9, 2010, the Army Corps informed Watterson that its proposal received an
overall rating of “Excellent,” whereas Kiewit, the successful offeror, owlgs rated
“Acceptable.” AR 396. In addition, Wattersaras advised that the Kiewit's final price was $2
million more than Watterson’s. AR 396. On April 9, 2010, the Army Corps notified Watterson
that the company was entitled to a $70,000.00 “stipend,” pursuant to Section 00 22 20 of the July
27, 2009 RFP. AR 51, 394, 3904. The Administrative Record does not reflect whether
Watterson accepted the $70,000.00 stipend.

4



1. DISCUSSION.
A. Jurisdiction.

Count | of the August 31, 2010 pesivard bid protest Complaint alleginat theArmy
Corps’ rejection of Wattersors proposal as “late’violated Federal Acquisition Regulation
(“FAR") 52.2151(c)(3)(ii))(A)” and FAR 52.218(c)(6)® Compl. 9 5660. Count lalso
alleges that thérmy Corps providedWatterson with misleading informatiaihat Watterson
relied on when itwithdrew the March 24, 2010 GAO protest and request faudomaticstay,
pursuant tahe CICA 31 U.S.C.§ 3553(cf1). Compl. { 61. Count Il alleges that thérmy
Corps allowed Kiewit to modify its design and price in \atibn of FAR 15.306(¢} and FAR
15.307* Compl. 11 62-64.

" FAR 52.2151(c)(3)(ii)(A) provides:

(i(A) Any proposal, modification, or revision received at the Government office
designated in the solicitation after the exact time specified for receipt of ffe
“late” and will not be considered unless it is received before award is made, the
Contracting Officer determines that accepting the late offer would not unduly
delay the acquisition; and—

(2) If it was transmitted through an electronic commerce method authorized
by the solicitation, it was received at the initial point of entry to the
Govanment infrastructure not later than 5®@n. oneworking day prior to

the date specified for receipt of proposals; or

(2) There is acceptable evidence to establish that it was received at the
Government installation designated for receipt of offers\aad under the
Government’s control prior to the time set for receipt of offers; or

(3) It is the only proposal received.

48 C.F.R. § 52.2184c)(3)(ii)(A).

8 FAR 52.2151(c)(6) provides: “Offerors may submit modifications to their proposals at
any time before the solicitation closing date and time, and may submit modificationgdnses
to an amendment, or to correct a mistake at any time before awd@C'F.R. § 52.218{c)(6).

°® The CICA, 31 U.S.C. § 3553(c)(1provides: “[A] contract may not be awarded in any
procurement after the [flederal agency has received notice of a protest wiglet resssuch
procurement from the Comptroller General and while the protest is pendingt.S3C. §
3553(c)(1).

19 FAR 15.306(e)(2) prohibits the government from rewegl'an offeror's technical
5



The United States Court of Fedef@laims has jurisdictionpursuant to 28 U.S.C. §
1491(b)(1) (2006):

to render judgment on an action by an interested party objecting to a solicitation
by a [f]ederal agency for bids or proposals for a proposed contract or to a
proposed award or the award of a contract or any alleged violation of statute or
regulation in connection with a procurement or proposed procurement.

Since theAugust 31, 2010 Complaintlaged sufficient facts to establish claim for
proposal preparation costsder28 U.S.C. § 1491(b)(1the courthasdetermined that it has
jurisdictionto adjudicatehose claims

B. Standing.

As a threshold matter, a plaintiff contesting the awara f@fderal contract must establish
that it is an “interested party” to have standing under 28 U.S.C. § 1491(kp@8. Myers
Investigative & Sec. Servs., Ing. United States 275 F.3d 1366, 1369 (Fed. Cir. 2002)
(“[S]tanding is athreshold jurisdictional issue.”). The United States Court of Appeals for the
Federal Circuit has construed the term “interested p&stipesynonymous with the definition of
“interested party’provided inthe CICA, 31 U.S.C. § 3551(2)(A)See Rex SerCorp. v. United
States 448 F.3d 1305, 1307 (Fed. Cir. 2006) (citing decisions adopting the CICA definition of
“interested party'to convey standing und@8 U.S.C. § 1491(b)(1)). A twpart test is applied
to determine whether a protester is an “irgezd party, a protestor must establish thafl) it
was an actual or prospective bidder or offeror, and (2) it had a direct economid imtethes
procurement or proposed procuremeriDistrib. Solutions, Incv. United States539 F.3d 1340,
1344 (Fed. Cir. 2008).

A protestor also must show that the alleged errors in the procuremenprggréicial.
See Labatt Food Serv., Inc.United States577 F.3d 1375, 1378 (Fed. Cir. 2009) (“It is basic
that because the question of prejudice goes directly to the question of standingjuteer
issue must be reached before addressing the merits.”) (internal quotetiks omittel see
also Myers 275 F.3d at 1370 (“[P]rejudice (or injury) is a necessary element of standing.”). A
party demonstratesrgudice when “it can show that but for the error, it would have had a

solution, including unique technology, innovative and unique uses of commercial items, or any
information that would compromise an offeror’s intellectual property to anotlieroof 48
C.F.R. 8 15.306(e)(2).

1 FAR 15.307(a) provides: “If an offerors proposal is eliminated or otherwise removed
from the competitive range, no further revisions to that offeror's proposalbghaltcepted or
considered.” 48 C.F.RR 15.307(a).



substantial chance of securing the contradtdbatt, 577 F.3d at 1378.Importantly, a proper
standing inquiry must not conflate the requirements of “direct economiestitend prgudicial

error. Id. at 1380 (explaining that examining economic interest but excluding prejuerogal

from the standing inquiry “would create a rule that, to an unsuccessful but economically
interested offeror in a bid protest, any error is harmful”).

The August 31, 2010 Complaint alleged sufficient facts to establish that \Wati®i@n
“interested party i.e., was an offerowith a directeconomic interest in théuly 27, 2009 RFP
as amended As to prejudice, the Complairdlso allegesthat the Army Corps improperly
eliminated Watterson’s-mail proposalas “late¢’ and but for this erroy Watterson had a
substantial chance of being awarded the contract, particularly ¥ifateerson’s proposal
received a higher overathtingat a lower costhanthe awarde's proposl. AR 394, 396.

For these reasons, the court has determined\fattersorhas standing to pursue this bid
protest in the United States Court of Federal Claims.

C. Standard Of Review On A Motion For Judgment On The Administrative
Record.

Pursuant to the Tucker Act, 28 U.S.C. § 148d amended by the Administrative Dispute
Resolution Act, Pub. L. No. 16320 § 12, 110 Stat. 3870, 3874 (Oct. 19, 1996), the United
States Court of Federal Clainssrequired taeview challenges t@n agency decisignpursuant
to the standards set forth in the Administrative Procedure Act (“APA”). 28 U8S1891(b)(4)

(“In any action under this subsection, the courts shall review the agency’s decisaarnpur

the standards set forth in section 706 of title 558e alscb U.S.C. § 706(2)(A)X2006) The
reviewing court shafthold unlawful and set aside agency action, findings, and conclusions
found to be . .arbitrary, capricious, an abuse of discretioanpiherwise not in accordance with
law.”); Banknote Corp. of Am., Ing.United States365 F.3d 1345, 1350 (Fed. Cir. 2004)
(“Among the various APA standards of review in section 706, the proper standard to be applie
in bid protest cases is provided by 5 U.S.C. § 706(2)(A): a reviewing court shallosethas
agency action if it is ‘arbitrary, capricious, an abuse of discretion, or otleenetsn accordance
with law.”). The United States Court of Appeals for the Federal Circag provided the
courts with specific guidance in how to analyze each of these three APA d&andar

First, he United States Court of Appeals for the Federal Circuit has held bicheevard
may be set aside iffie procurement procedure involved a violation of regulation or procedure.”
Weeks Marine, Inos. United States575 F.3d 1352, 1358 (Fed. Cir. 2009)he United States
Court of Appeals for the Federal Circtiasclarified, howeverthat when a contract award is
challengedbased on regulatory or procedural violation, “the disappointed bidder must show a
clear and prejudicial violation of applicable statutes or regulatioAgi®m Res. Mgmt.. United
States564 F.3d 1374, 1381 (Fed. Cir. 2009) (internal quotation markseoin

Second if an award decision is challenggoursuant to theational basidest the trial
court “must sustain aagencyaction unless the action does not evince rational reasoning and
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consideration ofelevant factors.”Savantage Fin. Servg. United States595 F.3d 1282, 1287
(Fed. Cir. 2010) (internal alterations, quotation marks, and citations omgtsiglso Centech
Grp., Inc.v. United States554 F.3d 1029, 1037 (Fed. Cir. 2009) (holding that the trial court
must “determine whethehé contracting agency provided a coherent and reasonable explanation
of its exercise of discretion, and the disappointed bidder bears a heavy burtiewiogsthat

the award decision hatb rational basis.”).

Third, when adisappointed biddechallengs a federal agencfor actingin an arbitrary
or capricious manner, the court may set aside the procuremarionly in extremely limited
circumstances.”United States. John C. Grimberg Co., Inc702 F.2d 1362, 1372 (Fed. Cir.
1983). This rule recayzes a zone of acceptable results in each particular case and requires that
the final decision evidences that the agemmynsideed the relevant factors” and is “within the
bounds of reasoned decision makin@altimore Gas & Elec. Cou. Natural Res. Def. Council,
Inc., 462 U.S. 87, 105 (1983Fee also Weeks Maring75 F.3d at 13689 (“We have stated that
procurement decisions invoke. . highly deferential rationdbasis review... Under that
standard, we sustain agencyaction evincing rational reasoning aoconsideratiorof relevant
factors?’) (internal quotation marks and citations omitted).

In addition, on a motion for judgment on the administrative record, the court iseegqui
to determine whether the plaintiff haset itsburden of proof to show that the relevant federal
agency decision was without a rational basis or not in accordance with th&\legks Maring
575 F.3d afl348 (instructing the trial court to make “factual findings under RCFC [5&rbm
the [limited] record evidence as if it were conducting a trial on the recaeé)also Afghan Am.
Army Servs. Corpz. United States90 Fed. Cl. 341, 355 (2009) (“In reviewing cross-motions for
judgment on the administrative record, the court must determine ‘whether, gitiea disputed
and undisputed facts, a party has met its burden of proof based on the evidencecordi&) re
(citations omitted). The existence of a material issue of fact, however,ndbgsohibit the
court from granting a motion for judgment on the administrative record, nor ¢etinerequired
to conduct an evidentiary proceedin@ee Bannum. United States404 F.3d 13461353-54
(2005) (“RCFC [52.1]requires the [United States] Court of Federal Claims, when making a
prejudice analysis in thirst instance, to make factual findings from tieeordevidence as if it
were conducting &ial on therecord.”).

D. Issues Raised By Plaintiff's Motion For Jugyment On The
Administrative Record.

Count | of the August 31, 2010 pesvard bid protest Complaint alleghat theArmy
Corpsincorrectly determinethat Watterson’s proposal wkge Compl. 1 5660. Count lalso
alleges that tha&rmy Corps providedWatterson with misleading informatiaausingWatterson

2 A motion for judgment on the administrative record, pursuant to RCFC 52.1nisoaki
an expedited trial on the Administrativee¢drd and has no counterpart in the Federal Rules of
Civil Procedure.SeeBannunv. United States404 F.3d 13461356(2005)(“[T]he judgment on
an administrative record moperly understood as intending to provide for an expedited trial on
the record.”) see alsdRCFC 52.1, Rules Committee Note (July 13, 2009).
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to withdraw its March 24, 2010GA0 protest Compl. § 61. Count Il alleges that th&rmy
Corps improperlyallowed Kiewit to modify its design and priceCompl. 1§ 6564. This
Memorandum Opinion an@rder considers onlywhether the Army Corps improperly rejected
Watterson’'sproposalas late since Watterson’sother allegationswere not discussed in its
October 10, 2010 Motion for Judgment on the Administrative Regordn its December 1,
2010 Respase.

1. Whether Plaintiff 's March 16, 2010 EMail Proposal Was ‘Late.”
a. The Plaintiff’'s Argument.

The Army Corps’March 12, 2010 Amendment No. 0009 provided that phase 2 revisions
were“due onMarch 16, 2010 at 12:0BM [noon] Alaska Time” AR 288. The Administrative
Record evidences th&Vatterson’s March 16, 201&mail proposalwas received byhe Army
Corps’ serveno later than 11:29 a.m., and perhaps as early as ATTDAR 412, 416, 419. fie
fact that it did not arrive in the CO&mail inbox until March 16, 201@t 12:04 p.m. wasot
Watterson’s fault Pl. Mot. at 14-15; Pl. Rept 3

In nonelectronic ommerce cases, the GAO has determined that the Government
receives a bid at the time the bidder relinquishes coneleWeeks Mrine, Inc., B-292758,
2003 CPD 1 188Comp. Gen. Oct. 16, 20p8[I]n order for thegovernment taeceive a bid, a
bidder must relinquish control of the bid to the governmeet, (by transferring it to an
appropriateofficial or by placing it in [ah officially designated location for the submission of
bids suchas a bid depository box).”). Accordingly, Watterson’'sproposal hadeensent “by
regular mail and received at the designatedhy Corps P.O. Box by the deadlineor had
Watterson’sproposal beesent by express madindarrived at the designated street address by
the deadline, those proposai®uld have been considered timglyeven though they had not
arrived afithe CO’s]desk by the appointed time.” PIl. Mot. at 12 n.15.

Watterson argues that the “designated office” in this case either was the CQOtzalphys
Post Ofice Box addressor the CO’s email address. Pl. Rep.at 3 (citing AR 1415, 26970,
366). Watterson also emphasizttst there was no express requiremarthe Solicitationthat
the COactuallyreceiveproposaldy March 16, 2010 at 12:00 p.m. PIl. Mot. at 1len@ingan
e-mail proposal tothe Army Corpsdesignatedesmail addresswas analogous to an offetsr
placing aproposalin a depository box or a P.O. Bosenderingactual possession by the CO
unnecessary fdahe bid to be timely. PMot. at 12, 14;see alsdCalifornia Marine Cleaningy.
United States42 Fed. Cl. 281, 20(1998)(“A timely bid does nobecome late simply because
the [GJovernmenbverlooks the bid in a bid bax . ). Therefore, vaetherthe CQOin this case
could physically access the-mail bid is irrelevant, becaustne properinquiry is to ascertain
when theofferor relinquishedcontrol overthe proposal Pl. Mot. at 1516 (citing Haskell Co,
B-292756 2003 CPD 1 202Comp. Gen. Nov. 19, 2003)A proposal is received at the time
that the offeor relinquishes control to the [@Jernment. . ..[The offeror's] messenger
relinquished control of [thefferor's] proposal pac&ge to the designated contracting official by
placing it on her desk in her presence. The fact that the contracting official may not have
picked up the package [until one minute after the deadline] is irrelevant sincéiadual may
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gain effective control over an item without actuating it into his or her hand3); see also
Matter of Leland and Melvin HopB-211128, 842 CPD { 410 (Comp. Gen. Feb. 15, 1984
(“[A] Ithough the. . .bid [previously stored in th&gencys locked safe] was notstovered until
after bid opening, it was timehgceived and was not a late Bid

b. The Government’'s Response.

The Governmerd respnse is that th&Governmentoffice desgnated in the solicitation”
was theCO's office or the CO’s email inbox Gov't Mot at 10 AR 380 SinceWatterson'’s e
mail proposalwas not delivered to the CO’s-mail inboxuntil 12:04p.m, it waslate Gov't
Mot. at 11. [2livery toan agency gateway server isot analogous to depositing a proposal in a
designated box, becausiee CO could not see or accdbg proposal until iphysically was
delivered to the CO’s mail inbox. Gov't Resp. at 3.

C. The Court’'s Resolution.

Thethresholdissuein this case is wheth&Watteson’s revisegroposalwaslate FAR
52.2154(c)(3)(+ii), the governing regulation, provides:

Offerors are responsible for submitting proposals, and any modifications or
revisions,so as to reach the Government office designated in the solicitation by
the timespecifiedin the solicitation. . . Any proposal, modification, or revision,
received at the Government offidesignated in the solicitation after the exact
time specified for receipt of offers isate” and will not be considered . .

48 C.F.R. § 52.215-1(c)(@)-(ii) (emphasis added}.

Therefore, to ascertain whethepmposals “late,” the court must determine: what is the
“Government office designated in the solicitatipm/hat time the solicitatiorspecified; and
whetherthe proposh‘“reached” or was “received’by the designatedsovernment officein
specified time Id.

As to the first element, the JuBy, 2009 RFPprovided that proposals “will be received

until the date and time specifiedt either a P.O. Box address or a physical street address. AR
14-15. The RFP did not encourage hand delivery because of “heightened security.” AR 14.
Significantly, he RFP anticipated that at least the date and time could change by “subsequent
amendnent.” AR 14. Amendments 00@ID06 made no changes to the designated Government
office. AR 231:57. On August 17, 209, however, Amendment 000grovided that revised
proposals could be submitted either by express mail delivexrphgsical streeaddres or to the

CO’s email, Donna.L.West@usace.army.miAR 263. The cover letter ttAmendment 0008
provided:“Please submit your response no later than February 19, 12:00 p.m., Alaska time to the

13 The following FAR provisions include late proposal rules that are nearly ¢dent8
C.F.R. 88 14.304 (2010), 15.208 (2010), 52.212-1 (2010), 52.214-23 (2010), 52.214-7 (2010).

10



attention of Donna West byrail to Donna.L.West@usace.arrml.” AR 283. The cover
letter did not indicate that offerors could submit proposals by methods other -thai. eld.
Amendment 0009 did not change the instructions of Amendment 0008 other theovitte:
“Please mark the outside of envelope which proposal is submitted to show Amendments
received.” AR 288. This could be readstaggesthat proposals be sent to the physical address
in an envelope, although am@il proposal could contain the required acknowledgment of the
Amendment suggesting that an-reail responsewould be acceptable. The cover letter to
Amendment 0009 was arngail. AR 383. Since neitheAmendment 000%or its cover letter
change the prior instructions in Amendment 0007 to send revise@osals to the CO’'small
addressthe court has determined that the “Government office designated in theasoh¢i as
amendegdwasthe CO’s email address

As to the second elemenhere is no dispute that the “time specifiedhe solicitatior’
as amendedvasMarch 16 2010 at 12:00 p.mAlaska Time. AR 288.

As to the third element,e. whether the proposal “reaatf or was “received” at the
designated Govament officewithin the specified timethe United State€ourt of Federal
Claims has considered the timeliness of proposals in two other cgeSonscoop—Consorzia
Fra CooperativeDi Prod. E Lavorov. United States62 Fed. Cl. 219, 238 (2004)ff'd 159 Fed.
Appx. 184 (Fed. Cir. 2005)California Marine Cleaning 42 Fed. CI. at 298. Neither these
cases,nor any precedent of thé&Jnited States Court of Appeals for the Federal Circuais
reconciled the text in FAR 52.245c¢)(3)(+ii) that first speaks to a proposal being sent “so as to
reachthe Government office,” but subsequently uses the phraseivedat the Government
office.” The verb “reach” is defined ago"arrive at.” MERRIAM-WEBSTERS COLLEGIATE
DICTIONARY 1035 (11th ed. 2003). In contrast, “received” means “to come unto possession of.”
Id. at 1038. In any case, the distinction between “reach” and “receive” idismbsitive,
because the proposal was both reached and received Gpweenment’'s enail serversbefore
the due date. AR 412, 414, 417. Therefore the proposal reached tGevernment office
designated in the Solicitatioby the time specified therein Accordingly, the court has
determined that Wattersoridarch 16, 2010 proposal submitted byneil was not laté?

2. Assuming Arguendo, That Plaintiff’s March 16, 2010 E-Mall
Proposal Was Late, Whether FAR 52.2151(c)(3)(ii) Excuses That
Lateness.

a. The Plaintiff’'s Argument.

Assuming,arguendo that Watterson’s-enail proposalvas late, Watterson argues that it
should have beeaexcugd under the “Government Control” exceptgetforth in FAR 52.215

14 Although the court followed the precise language of FAR 521&X3)(i)-(ii), if this
rule is reconsideredhé courtsuggests thdateness for -enail proposals should be deténed
basedon when the sender relinquishes control of theaal proposal, instead of when it reaches
or is received byhe responsible government official’ seil.
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1(c)(3)(i)(A)(2),*> despite the fact that théSAO previously has determined that the
“Government Control” exception does not apply tenail proposals® PI. Mot. at 30.
Watterson contends that these GAO decisions disregard the plain meaning of FAR 52.215
1(c)(3)(ii)(A), becauseeither the “Electronic Commerce” exceptibhor the “Government
Control” exception may be applied to electronic proposals. Pl. Mot. at 22.

Wattersonassertghat the regulatory history dhe lateproposalexceptionsn the FAR
supportthis reading. Pl. Mot. at 19. Specifically, n 1995, the FARagulations governintate
proposals wre located iM8 C.F.R.8 52.21510. See54 FD. ReG. 48978, 48994 (Nov. 28,
1989), 60 ED. REG. 34,735, 34738 (July 3,1995) (codified at 48 C.F.R. § 52.218). At that
time, the FARrecognizedive exceptionghat excused late proposals, including an “Electronic
Commerce” exception and an “Only Proposal” exceptforid. Eachof theseexceptios was
tied to a specifienethod of deliveryexcept forthe “Only Proposal” exceptiond.

In 1997, theso-called “Late Proposal iRe” was moved from 48 C.F.B.52.215-100 48
C.F.R. 852.2151(c)(3). See62 FeD. REG. 51223, 51,25%1,260 (Sept. 30, 1997). The 1997
versian, set forth below in its entiretyncluded all of thdive pre1997 eceptionsand added a
“Government Control'exception(E):

(i) Any proposal received at the office designated in the solicitation h&exxact
time specified for receipt of offers Winot be considered unless it is received
before award is made and

* The “Government Control” exceptioallows for consideration of a late proposal if
there is“acceptable evidenc® establish that it was received at the Government installation
designated for receipt of offers and was under the Government's control prior todrsetifor
receipt of offers’ 48 C.F.R. 8 52.218{c)(3)(ii)(A)(2).

* See, e.g.Alamiah TechGrp., 402707.2, 2010 CPD 1 148 (Comp. Gen. June 29, 2010);
Urban Title, LLG B-311437.3, 2009 CPD § 31 (Comp. Gen. Jan. 7, 2@®@yetrics Indus
LLC, B-298759, 2006 CPD { 154 (Comp. Gen. Oct. 16, 2086% Box, In¢.B-291056, 2002
CPD { B1 (Comp. Gen. Oct. 31, 2002) (cited with approval by United States Court of Federal
Claims inConscoop€onsorzia 62 Fed. Clat 239-40 (2004)).

" The “Electronic Commerce&xception allowgor consideration o& late proposathat
was ‘transmitted through an electronic commerce method authorized by the sofic{id it
was received at the initial point of entry to the Government infrastructurateottian 5:00 p.m.
one working day prior to the date specified for receipt of prapds 48 C.F.R. § 52.215
1(c)(3)(ii)(A)(1). Watterson concedes that the “Electronic Commerce” exception is inapplicable,
because Watterson’s bid was not received by the Army Corps’ servers by Shp.daytbefore
proposals were due. PIl. Mot. at 30.

'8 The “Only Proposal” exceptioallows for consideration of late proposaif it is “the
only proposal receivetl 54 FeD. REG. at 48,994.
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(A) It was sent by registered or certified mail not later than the fifth
calendar day before the date specified for receipt of offers (e.g., an offer
submitted in response to a solidibat requiring receipt of offers by the
20th of the month must have been mailed by the 15th);

(B) It was sent by mail (or telegram or facsimile, if authorized) or hand
carried (including delivery by a commercial carrier) if it is determined by
the Governmet that the late receipt was due primarily to Government
mishandling after receipt at the Government installation;

(C) It was sent by U.S. Postal Service Express Mail Next Day Service
Post Office to Addressee, not later than 5:00 p.m. at the place aignail
two working days prior to the date specified for receipt of proposals. The
term "working days" excludes weekends and U.S. Federal holidays;

(D) It was transmitted through an electronic commerce method
authorized by the solicitation and was receivedhat initial point of
entry to the Government infrastructure not later than 5:00 p.m. one
working day prior to the date specified for receipt of proposals; or

(E) There is acceptable evidence to establish that it was received at the
activity designated foreceipt of offers and was under the Government's
control prior to the time set for receipt of offers, and the Contracting
Officer determines that accepting the late offer would not unduly delay
the procurement; or

(F) It is the onlyproposal received.

The 1997version of the FARprovided four $afe harbdrprovisionsapplicable tdfive
delivery method, i.e,, handdelivery, facsimile telegram certified or registered mailand
electronic commerce Pl. Mot. at 19;62 FD. ReG. at 51259-51,260. In addition, the
“Government Control” exceptiorand the “Only Proposal” exceptiowere intended to be
applicable regardless of the method of delivel®y. Mot. at 19;62 FED. ReG. at 51,25951,260.
Therefore, Watterson reasofisat if Sea Boxwere correct thathe “Government ©ntrol”
exceptiononly applesin the absence of ‘@afe harbdrprovision, then between 1997 and 1999,
the “Government Control” exceptiowould be unnecessary since the FAR contairfedfe
harbof provisions for every mssible method of delivery Pl. Mot. at 20 PIl. Rep. at 9
Accordingly, Conscoop-Consorzje2 Fed. Cl. 219and Seabox B-291056, 2002 CPD | 181
(Comp. Gen. Oct. 31 2002)ere wrongly decidedand would havéeen resolvedifferently if
they hadaddressethe regulatory history. Pl. Mot. at 23 n.23.
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Wattersorreads the current version of tRAR to apply thé‘ElectronicCommunicatiofi
exception to “information on the Proposer's side of the Government firewall,” vithde
“Government ©ntrol” exception addresses “the risks and available information on the
Government's side of its firewalt® PI. Mot. at 28.

b. The Government’'s Response.

The Government respondbat the“Government Contrdlexceptiondoes not apply to
proposals submitted amail. Gov’'t Mot. at 1415 (citingConscoopEonsorzia 62 Fed. Clat
239-40)% see alsdSea BoxB-291056, 2002 CPD 181 (Comp. Gen. Oct. 31 200Rgrefore,
the court should adopt the GAOSea Boxconstruction of the “Government ContraXception,
because itdoes notdisregard the plain meaning of the FARd gives effect to all FAR
provisions Gov't Rep.at 4. The Government also disputes that the “Government Control
exception was “dead letter” between 1997 and 1999, because it still applied telectnonic
communications.d.

C. The Court’'s Reslution.

Assuming, arguendo that Watterson’s email proposal was “late; FAR 52.215
1(c)(3)(i)(A)(2) excuses late’ proposas, whenthere is*acceptable evidence to establish that it
was received at the Government installation designated for receipt of offersaanshder the
Government's control prior to the time set for receipt of offers.” FAR 52L29)%3)(ii)(A)(2).
This exceptiondoes noby its express termexcludeproposals submitted byreail. Id.

Here, he regulatory historis instructive SeeRobertov. Dep't of Navy440 F.3d 1341,
1350 Eed.Cir. 2006) (vhen the plain meaning of the regulation is cléao, further inquiry is
required into agency interpretations or the regulatory history to determineatsngie As of
December28, 1989, late proposals were governed IRAR 52.2151072' including three

19« Firewalls are devices or programs that control the flow of network traffic between
networks or hosts that employ differing security postures. . . . [M]any estenmpetworks
employ firewalls to restrict connectivity to and from the internal neisvoised to servecmore
sensitive functions, such as accounting or personnel.” National Institute of Staradat
Technology, U.S. Department of Commer@aiidelines on Firewalls and Firewall Policy-1
(Sept. 2009), available at http:/fcsrc.nist.gov/publications/nistpubs/800-41-Rev1/sp800-41-
revl.pdf.

2 Conscoop—Consorzidowever, is inapplicable, because thmal at issue in that case
did not arrive at the Government’s servers until after the proposal deadline,"Sotleenment
Control” exception did not applyConscoop—Consorzi&2 Fed. Cl. at 240. That was not the
case here. AR 386, 414, 417.

“The 1989 late proposal rule provided:

(&) Any proposal received at the office designated in the solicitation after the
14



exceptiondased on the method that the proposal sudmntted anda fourth exception taallow
an agency toconsider a late proposaf it was the only proposal receivedsee54 FED. REG.
48,978, 48,993 (Nov. 28, 1989) (codified at 48 C.F.R. § 52.215-10).

On December 30, 1993 FAR amendnent wasproposedto remove any barriers to the
use of Electronic Data Interchange (EBlin Government Contractiny 58 Fep. ReG. 69,588
69,591 (proposeBec. 30, 1993jto be codified at 48 C.F.R.52.215-10) Underthisrule, late
proposals submitted by Ezould be excuseckither underthe “Government Mishandlirigor
“Only Proposal” exceptionsld. This amended rule, howevaras never promulgated.

On March 6, 1995,anotherrule was proposedto address‘the use of electronic
commerce/electronic data interchange in Governmaemiracting” 60 FED. REG. 12,384, 12,384
(proposedMar. 6, 1995) This proposed rule would amendAR 52.215-10to include an
“Electronic Commerceexceptionto allow consideration of a late proposaat was‘transmitted
through an electronic commerce method authorized by the solicitation anécgased by the
Government not later than 5:00 p.m. one working day prior to the date specifiedefipt méc
proposls” Id. at 12,389(to be codified at 48 C.F.R. § 52.218). The rule, however,was

exact timespecified for receipt will not be considered unless it is received before
award is made and-t

(1) Was sent by registered or certified mail not later than the fifth calendar
day before the date specified for receipt of offers (e.g., and offer submitted
in response to a solicitation requiring receipt of offers by the 20th of the
month must have been mailed by the 15th);

(2) Was sent by mail or, if authorized by the solicitation, was sent by
telegram or via facsimile and it is determined by the Governthanthe

late receipt was due solely to mishandling by the Government after receipt
at the Government installatigfiGovernment Mishandling exception”];

(3) Was sent by U.S. Postal Service Express Mail Next Day SdPaise
Office to Addressee, ndater than 5:00 p.m. at the place of mailing two
working days prior to the date specified for receipt of proposals. The term
“working days” excludes weekends and U.S. Federal holidays; or

(4) Is the only proposal received [“Only Proposal exception”].

54 FeD. REG. 48978, 48994 (Nov. 28, 1989) (to be codified at 48 C.F.R. 52.215-10).

22 EDI is defined as “a technique for electronically transferring and stdommgatted
information between computers utilizing established and published formats ans, emde
authorized by the applicable Federal Information Processing Standad@&sC.F.R. § 2.101
(2010).
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targeted‘to accommodate the use of electronic systems whatkchprocess communications
overnightand thereforerequire receipt of information one day in advanceenhsure timely
delivery to the designated addréss.ld. at 12,384 (emphasis added) This proposalwas
promulgated onJuly 3, 1995. 6@ED. REG. 34,735, 34,73&July 3, 1995)codified at 48 C.F.R.
§ 52.215-10).

Again, on September 12, 199%notheramendmento the FARwas poposedto allow
consideration oproposas received after thagency’sdeadling but only inthe discretion of the
contracting fficer, thereby eliminating thexisting“Late Proposal Rle.” 61 F=D. REG. 48380,
48,381 (propose&ept. 12, 1996). This proposed rule was never promulgatetiead, during
the following year the “Government Controléxceptionwas added to the FAR ascatchall
provisionthat wasnot limited to any specific delivery method

There is acceptable evidence to establish that it was received at the
activity designated for receipt of offers and was under the Government's
control prior to the time set for receipt of offers, and the Contracting
Officer determines that accepting the late off@uld not unduly delay

the procurement.

62 FED. REG. 51224, 51259-51260 (Sept. 30, 1997jcodified at 48 C.F.R. § 52.245
1(c)(3)(i)(E)) (emphasis added}

The last timethe relevant portiorof FAR 52215-1was modified was in 1999. In this
version, onlythree exceptionapplied to latgproposals the “Electronic Commercé exception
the “Government Control"exception and the“Only Proposal” exception” 64 FeD. REG.
51,837, 51,841 (Sept. 24, 1999) (codified at 48 C.F.R. 8 5A@)E3)(ii)(A)).

As the regulatory historyshows, inall versions of the FARrom late 1995to the present
the“Electronic Commercé® exceptionhasrequiredthatproposals be submittésy 5:00 p.m.on

% In the September 30, 1997 amendment, the late proposal provision wasfroovd®
C.F.R. 8 52.2180 to 48 C.F.R. § 52.215(c)(3). See62 F=D. REG. 51224, 5125%1260 (Sept.
30, 1997.This amendment also revised the language irfi Ehectronic Commerceexceptiono
provide an exception when the proposal was “received at the initial point of entry to the
Government infrastructure not later than 5:00 p.m. one working day prior to the datesdpecif
for receipt of proposals.1d.

24 These modifications changed the “Governmennt®l” exception,by replacing the
phrase*activity designated for receipt of offef with “Government installation designated for
receipt of offers.” 64€D. REG. 51837, 51,841 (Sept. 24, 1999).

% “Electronic Commerceis defined as “electronic techniques for accomplishing business
transactions including electronic mail or messaging, Wwvide Web technology, electronic
bulletin boards, purchase cards, electronic funds transfer, and electronintdiathainge.” 48
C.F.R. 8 2.1(2010)(definitions). Contraatg dficers have discretion tauthorize use of any of
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the preceding business daySee48 C.F.R.§8 52.2151(c)(3)(ii))(A)(1) (2010); 62 FD. ReG.
51224, 51259-51,260; 60 #D. ReG. 34735,34738. But, heraison d’étrewas concern about
“electronic systems which batgrocess communications overnight and therefore, require
receipt of information one day in advance to ensure timely delivery to the desigutress.”

60 FED. REG. at12,384.

For eccommercemethodsof delivery that are not batateliveredovernight, nothing in
the text of FAR 52.215-1c)(3)(ii))(A) or the regulatory historyrohibits application of the
“Government Contrdlexception particularly sincat was intended to be a general exception
be appled when a delay was caused by Government er8@e64 FED. REG. 51,837 (Sept. 24,
1999) (FAR Councils indicating that th&overnment Contrdlexceptionis intended “to permit
consideration of late offers if the Government mishandled the offerfjoreover the
“Government Control'exceptions not limited to any particulanethod of delivery.ld.

Today, eeommerceelectronic communicatiaare transmittedinstantaneodg in the
ordinary course of busines#\ccordingly, neither théext of FAR 52.2154(c)(3)(ii)(A) nor the
regulatory historysupportsa construction that would requi@n offeror, after relinquishing
control of an email proposal, tdbe responsiblefor the risk oflate deliverywhen technical
problemsarise after an email proposal reaches thegateway to a designatedovernment
office. For these reasons, the court has determthed in cases of notbatch delivered
electronic commercgdate proposals may be excused under any of the three exceptieAR in
52.2154(c)(3)(ii)(A). It is particularlyappropriate thathe “Government Contrbélexceptionbe
available to offerorsvherethere is“acceptable evidentdo establish thathe offerots e-mail
proposal Was received at the Government installation designated for rexfeiffers and was
under the Government's control prior to the time set for receipt of Ofeesavas the case here.
Seed8 C.F.R 8§ 52.218{c)(3)(ii)(A)(2).

Therefore assumingarguendo that Watterson’s -enail proposalwas late the court has
determinedthat lateness igxcusedby the “Government Control” exception in 48 C.F&R
52.2154(c)(3)(ii)(A)(2).

these methodsni Governmat contracting. See48 C.F.R. § 15.2032010) (“Electronic
Commercemay be used to issue RFPs and to receive proposals, modifications, and revisions.”);
see also48 C.F.R § 4.501(2010) (“The Federal Government shall use electronic commerce
whenever pratcable or coskffective.”).
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3. Assuming Arguendo, That Plaintiff's E-Mail Proposal Was Late And
FAR 52.2151(c)(3)(ii)(A)(2) Does Not Excuse That Latenes¥Yhether
Plaintiff Was Entitled To A One-Day Extension Of Time To Submit
Its Proposal, Pursuant To FAR 52.215-k)(3)(iv).

a. The Plaintiff’'s Argument .

Further, asumingarguendothat the“Government Contrdlexception does not apply,
Watteson argueshat FAR 52.2151(c)(3)(iv) would excuse a late-mail proposal. PIl. Mot. at
31. FAR 52.215)(3)(iv) provides

If an emergency or unanticipated event interrupts normal Government processes
so that proposals cannot be received at the office designated for receipt of
proposals by the exact time specified in the solicitation, and urgent Government
requirements precled amendment of the solicitation, the time specified for
receipt of proposals will be deemed to be extended to the same time of day
specified in the solicitation on the first work day on which normal Government
processes resume.

48 C.F.R.8 52.215-1c)(3)(iv); see also CFSNC, JV, B-401809.22010 CPD 1 8%Comp. Gen.
March 31, 2010) dllowing the proposal delivery datéo be postponed for three days while
agency offices were closed due to snow storm).

Wattersoncontendsthat the March 16, 2010‘e-mail storm” was an “emergency or
unanticipated event” thatas sufficiently severto cause the entirkrmy Corps email system to
“come to a crawl” for “several hoursPIl. Mot. at 31 n. 8 (citingAR 415, 417).

b. The Government’'s Response.

The Government responds that FAR 52:2{&(3)(iv) does not applybecause the-
mail storm wasnot an “emergency” or “unanticipated event” that “interrupted moal
Government processes.” Gowtot. at 11. Instead, this was a situation whames-mail was
“sent tomany Department of Defense users, some of whom replied back to everyoneeen the
mail's distribution list! Gov't Mot. at 11 (citingAR 415. Neverthelessassuming thaFAR
52.215-1c)(3)(iv) apples thetext stateghat “the time specified for receipt of proposals will be
deemed to be extended to the same time of day specified in the solicitation ost therfiirday
on which normal Government processes resume.” FAR 52@)&)(iv). Because “normal
Governmentprocesses” resumeah the same dathat the disruptionbegan the Government
insiststhat proposals were still due on the original due date of March 16, 2010 by.12:00
Gov't Mot. at 12.

(o} The Court’s Resolution.

The GAO has considered the “emergency” or “unanticipated event” exception in a
number of cases, usually involving weather emergen&e® e.g, Hunter Contracting Cg B-
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402575, 2010 CPD 1 93 (Comp. Gen. March 31, 201®@)e(gency or unanticipated event
exception did not apply to a mailed proposal that was not delivered due to a snow storm, since
the Governmentoffice was open and receiving proposals at the timgtbposals were diie

CFS, JV B-401809.2, 2010 CPD 1 85 (Comp. Gen. March 31, 20d@¢ncycorrectly gave

only a oneday extension due to snowstorms, because normal Government activity resumed the
following day); Educ.Planning & Advice, InG.B-274513, 962 CPD { 173 (Comp. Gen. Nov. 5,
1996) (concludthg that emergency or unanticipated event exception did not apply even though
State requiredusinesgo close at noon due to a hurricane, because four bidders successfully
submitted bids and the Army was able to proceed with bid operiingron Engg Co. Inc, B-
194707, 72 CPD { 155 (Comp. Gen. Aug. 27, 197&nergencyexception did not apply to a

late delivery evenwhena common carrieclosed offices due to “an emergency at nearby nuclear
electric generating plant,” because mail delivery was ngrathér offerors submitted bidand
theagencys workdaywasnot dfected.

The only relevant case concerningnail proposaldelivery before the United States
Court of Federal Claims iSonscoop—Consorzi®2 Fed. Cl. at 241In that casethe court held
that the “emergency or “unanticipated evehtexceptionwould apply if “normal Government
processeswere interrupted Id. The Administrative Record in that case, however, did not
evidence any disruption in the Navy’s electronic mail systkmn.

In this case, howevethe Admnistrative Record evidencdblat at the same time that
Watterson submitted itsmail proposalthe Army Corps mail servemwas“flooded” and email
delivery had‘come to a crawl.” AR 418In some cases;mail was delayed for several hours.

AR 417. An IT Specialistfor the Army Corpsrecalled “It was certainly something we don’t
normally see.” AR 418. Therefore the “mail storm” was arfunanticipated evenfthat]
interrupfed] normal Government processes so that proposals cannot be received at the office
designated for receipt of proposals by the exact time specified in the dolcitafAR 52.215

1(c)(3)(iv).

It is true thatat the timeproposalswere due,the Army Corps Office was openfor
businessandproposals coulthave beerdeliveredby hand AR 405. The court, howeverloes
not construghe phrase “proposals cannot be received” to mean timatsit beémpossible foithe
Government to receivproposals before the*emergency” or “unanticipated event” exception
applies See48 C.F.R § 52.215{t)(3)(iv).

The Government contends that sirfoermal Government processes” resunaed the
same dayhe mail storm begarproposals were still due on the original due ddt®&arch 16,
2010 by 12:0(b.m. Gv't Mot. at 12. The Government, howeveamnisread 48 C.F.R. § 52.215
1(c)(3)(iv), becausexh aninterpretationwould notallow time extensions for disruptions of
“normal Government processei$iat occurat the timea proposals due if the “emergency or
“unanticipated evehtabates later in the day'he text of 48 C.F.R. § 52.24Kc)(3)(iv) does not
compel an absurd outcom#é.the “mail storni were not ongoing at the time thabposalsvere
due, this might be eloser questionBut that was not the cas@&R 417-18. The “first work day
on which normal Government processes resumeeessarilys the following dayand therefore
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under these circumstances, Watters@négposal was not due until March 17, 2010 at 12:00 p.m
Seed8 C.F.R 8§ 52.215{t)(3)(iv).

Accordingly, Watterson’s proposal wasproperly eliminated from the competition, as
the disturbance in th&rmy Corps’servers entitledlVattersorto a one-dayime extension

V. CONCLUSION.

For these reasons, Plaintiff's October 1, 2010Motion for JudgmentOn The
Administrative Record is grantedThe Government’s November 1, 200®tion For Judgment
On The Administrative Record is denied.

On or before April 30, 201,1Wattersonwill submit to theGovernmentvidence ofbid
preparation costs. The Government widlve 45days to review Plaintiff's submissicand file
any objections with the court.

Entry of Judgment is deferred pending the court’sl filispositionregardingWatterson’s
bid preparation costs.
IT IS SO ORDERED.
s/ Susan G. Braden

SUSAN G. BRADEN
Judge
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