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WATTERSON CONSTRUCTION *
COMPANY, * Equal Access to Justice Act, 28 U.S.C. §
* 2412 (2006);
Plaintiff, * “Prevailing Party;”
* “Substantial Justification.”
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3k 3k sk sk sk sk sk sk sk sk sk sk sk sk sk sk %k sk 5k 3k 5k 5k 5k 5k 5k 5k 5k sk sk sk sk sk sk k sk k ok

MEMORANDUM OPINION AND FINAL ORDER REGARDING APPLICATION FOR
ATTORNEY FEES UNDER THE EQUAL ACCESS TO JUSTICE ACT

S. Lane Tucker,Stoel Rives LLP, Anchorage, Alaska, Counsel for Plaintiff.

Lauren Springer Moore, United States Department of Justice, Civil Division, Washington,
D.C., Counsel for Defendant.

BRADEN, Judge.

l. RELEVANT FACTUAL BACKGROUND .*

On July 27, 2009 the Army Corp of Engineers (“Army Corps”)ssued Request For
Proposals N&W911KB-09-RO011 FTW336B for theé'design and construction of a standard
barracks to house 294 persons in Fort Wainwright, Alagkhe July 27, 2009 RFP”).See
Watterson Constr. Cov. United States98 Fed. Cl. 84, 86 (2011)In response, Watterson
Corstruction Company(“Watterson”) submitted a proposal and eventually advanced to the
second phase of the bidding proceskl. The Army Corps redted final, seconephase
proposaldo be submittedy March 16, 2010at 12:00 p.m.Id. at 87 On March 162010, at
11:0141:02 a.m., Watterson senfiaal proposal by email to the Contracting Officer(“CQO”)

! The facts herein were derived froMvatterson Constr. Cav. United States98 Fed Cl.
84 (2011);Plaintiff's September 282011 Verified Application For Costs And Fees Under The
Equal Access To Justice A¢tPl. App.”), and attached Exhibits Ff. App. Exs. 1-117); the
Government'®Decembe 12, 2011 Response (“GowResp”); Plaintiff's March 13, 201Reply
(“Pl. Reply”), and attached ExhibitPl. Reply EX.”); theGovernment’'sMarch 27, 2012Sur-
Reply (“Gov't SurReply”), ard the attached Appendix (“GovApp.”); and Plaintiff's April 4,
2012 Sur-Reply to the Government’s Sur-Reply (“Pl. Baply”).
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esmail address.ld. At no later tharl1l:29a.m., this email proposal was “receivedly an Army
Corps server.ld. Watterson's -eail proposal, however, did not “arrivéfi the CO's esmaill
inbox until 12:04 p.m., four minutes after thme due Id. The delay between the receipt of
Watterson's enail proposal at the Army Corps servand actual delivery to the COemail
inbox wasnominallycaused by an unexplaineth4il storni? at the Army Corps-enail servers.
Id. On March 19, 2010, the Army Corps informed Watterda the March 16, 2018-mail
proposal was considered late and eliminated from consideration.

On August 31, 2010, Watterson filed a Complaint in the United States Court of Federal
Claims, alleginginter alia, that the Army Corp improperlyrejectedWatterson’s proposalld.
at 88. Wattersors litigation positionwas that “the Government receives a bid at the time the
bidder relinquishes contrbland thereforaNVatterson’sMarch 16, 2010 -enail proposal was not
late because it was due on March 16, 2010 at 12:00 p.m. and it was received thataMarch
16, 2010 at 11:29 a.mld. at 9192, In addition, Wattersorargued that even if its-mail
proposal was late, the lateness should have been excused under the “Government Control”
exception set forth in FAR 52.24Kc)(3)(ii)). Watterson 98 Fed. Cl at 93. Wattersonalso
argued thateven if its email proposal was late, the March 16, 20%10ail storni was an
“emergency or “unanticipated event” that would provide for a @tay extensionpursuant to
FAR 52.2154(c)(3)(iv). Watterson98 Fed. Clat97.

The Government’'sposition was that “the Government office designated in the
solicitation” was the CQO'’s office or the CO’saail inbox, and therefore the e-mail proposal was
late because it was not delivered to the C@isa@l inbox until 12:04 p.mld. at 92. In addition,
the Government argdehat the “Governnrmé Control” exception in FAR 52.21%(c)(3)(ii) does
not apply to proposals subnaitt by email, and therefore dichot excuse the lateness of
Watterson’s poposal. Watterson 98 Fed. Clat 95. The Governmentlsoargued that the one
day extension iFAR 52.2151(c)(3)(iv) did not applybecause themail storni was not an
“emergency” or “unanticipatedevent” that “interrupted normal Governmeprocesses.
Watterson 98 Fed. Cl at 97. Moreover, the Governmertrgued that because “normal
Government processes” resumed on the same day the disruption began, the plain language of
FAR 52.2151(c)3)(iv) requiredthat the proposals stiledue on March 16, 2010 at 12:00 p.m.
Watterson 98 Fed. Clat97-98.

On March29, 2010, the court issued a Memorandum Opinion And Ordemgthated
Watterson’s Motion Forudlgment On The Administrative &ord. Id. at 99. Thereinhie court
determined thathe Army Corps erresvhen it treatedVatterson’sproposal adate under FAR
52.2151(c)(3)(i), (). Watterson 98 Fed. Clat 93. In the alternativeassumingarguendothat
the proposal was late, the court determined Watterson's proposal impreagelyminated from
competition becausd-AR 52.2151(c)(3)(ii) excused the latenes$Vatterson 98 Fed. Clat 97.
In addition,the court determined that FAR 52.21&)(3)(iv) entitled Watterson to a orday
time extension Watterson 98 Fed. Clat 98 The court deferredngry of final judgment
pending submission of evidence of bid preparation cddtsat 99.

2 A “mail storm” is an &-mail sent to a large number of users, a sufficient number of
whom reply to all, flooding an exail system and disabling it.Watterson 98 Fed. Cl. at 87.



On April 28, 2011, Watterson submitted evidence of bid preparation costs and requested
that the court enter judgment in the amount of $345,48000June 27, 2011, the Government
filed an Objection, inaiating that the parties agreed that total damages should be reduced by
$1,989.91. On June 28, 2011, the court entered Final Judgment in favor of Watterson in the
amount of $343,490.09.

Il. PROCEDURAL HISTORY .

On September 28, 2011, Watterson filed a Veriffgaplication For Costs AndFees
Under The Equal Access To Justice A28 U.S.C. § 241@)(1)(A) (“EAJA"), for an award of
attorney’s fees On December 12, 2011, the Government filed a RespddseMarch 13, 2012,
Watterson filed a Replgnd aSupplement tdhe Segember 28, 201V erified Application For
Costs And Feesseeking additional costs incurred since the initialSeptember 282011
Application was filed On March 27, 2012, the Government filed a-Baply. On April 4,
2012, Watterson filed a Sireply.

II. DISCUSSION.

A. Jurisdiction.

Watterson$ September 28, 20Merified Application ForCosts Ad Fees invokes the
Equal Access talustice Act as a bas for the court's jurisdiction: & [federal trial] court shall
award to a prevailing party other than the United States fees and other expenseany.civil
action . . . brought by or against the United States in any court havisdjction of that actioh
if certain requirements are me$ee28 U.S.C. § 2412(d)(1)(A). Since the United States Court of
Federal Claims had jurisdictici adjudicatePlaintiff's August 31, 2010 Complaint, the court
also has jurisdiction to adjudite Plaintiff’'s subsequent attornefges and costslaim. See
Burkhardtv. Gober, 232 F.3d 1363, 1367 (Fed. Cir. 20000 hold that the EAJA language in
guestion, ‘havingurisdiction of that action,is plain, clear, and unambiguou¥he words ‘that
action’ clearly refer to the preceding lguage in the EAJA reciting the ‘civil action . . . brought
by or against the United States(juoting 28 U.S.C. § 2412(d)(1)(Nellipsis in original).

B. Attorney FeesAnd CostsUnder The Equal Access Talustice Act.
Section 2412(d)(1)(A) of the EAJA states that:

Except as otherwise specifically provided &tatute, a court shall award to a
prevailing party othethan the United States fees and other expenseslidition

to any costs awarded pursuant to subse¢apnncurred by that party in any civil
action (other than cases sounding in tort), inchgdproceedings for judicial
review of agency action, brougbly or against the United States in any court
havingjurisdiction of that action, unless the court fnthat theposition of the
United States was substantially justifiedtbat special circumstances make an
award unjust.

28 U.S.C. 8§ 2412(d)(1)(A).
Section 2412(d)(1)(Bdf the EAJA states



A party seeking an award of feasd other expenses shall, withhirty days of
final judgment in the actiorsubmit to the court an application for fesasd other
expenses which shows that thearty is a prevailing party and is eligiblerexeive
an award under this subsectiand the amount sought, including @&emized
statement from any attorney expert witness representing or appearmgehalf
of the party stating the actu@ine expended and the rate at which faed other
expenses were computed. Tparty shall also allege that the position thé
United States was not substantigilgtified.

28 U.S.C. § 2412(d)(1)(B).

Section 2412(d)(2)(B)(ii)) of the EAJA defines a “party” as “any owner of an
unincorporated business, or any partnership, corporation, association, unit of local gaternme
or organization, the net worth of which did not exceed $7,000s0 the time the civil actiomas
filed, and which hadhot more than 500 employees at the time the civil action wa$.file2l8
U.S.C. 82412(d)(2)(B)(ii).

The United States Supreme Court has heldthe®EAJArequies: “(1) that the claimant
be a prevailing party’; (2) that the Government's position was fsoibstantially justified’; (3)
that no Specialcircumstances make an award unjuatid, (4) pursuanio 28 U.S.C. § 2412
(d)(1)(B), that any feapplication besubmitted to the court within 30 days of final judgment in
the action and be supported by an itemized statem@uammi, INSv. Jean 496 U.S. 154, 158
(1990).

C. Whether Plaintiff Is Entitled To Attorney FeesAnd CostsUnder The Equal
Access TalusticeAct.

1. Whether Plaintiff Is A “Prevailing Party.”

The United States Court of Appeals for the Federal Circuit has statéfaifthbugh the
EAJA does not dene the term ‘prevailing party,” d] typical formulation is that plaintiffs may
be considered prevailing partiesfor attorney fees purposes if they succeed on any significant
issue in litigation which achieves some of the benefitphdies sought in bringing suitl']
Austin v. Dep’'t of Commerce742 F.2d 1417, 1419 (Fed. Cit984) (quotingHensleyv.
Eckerhart 461 U.S. 424 (1983)) (second alteration in originallhe Government does not
dispute that Watterson “prevailed on each of its most significant claimsivasd‘awarded
$343,490.09 for its bid preparation coststhe“prevailing” partyin this case Gov't Resp. at 8;
Pl. App. at 4-5.

In order to be eligible for attorney fees under the EAJ@wever,Wattersonalso must
satsfy the EAJA’s definitional requirements for being a “party.”See 28 U.S.C. §
2412(d)(2)(B)(ii). Section 2412(d)(2)(B)(ii)) defines a “party” as “any owner of an
unincorporated business, or any partnership, corporation, association, unit of local gaternme
or organization, the net worth of which did not exceed $7,000,000 atthéhte civil actiorwas
filed, and which haaot more than 500 employees at the time the civil action wag.Jile2i8
U.S.C. 82412(d)(2)(B)(ii). The Government does not dispute that Wattersoridvagr than 500
employees at the time the civil action was fildithe Government argues, however, that because
Watterson’s net worth was over $7,000,000 at the time the civil action was filed, \Wfatiers



not eligibleto receive an award dttorney’s fees under the EAJA. Gov't Resp. atl7is
Plaintiff's burden to establistihat it satisfies the net worttequirement Fieldsv. United States
29 Fed. Cl. 376, 382 (1993ff'd, 64 F.3d 676 (Fed. Cir. 1995).

Watterson’s civil action was filed on August 2010. SeeWatterson 98 Fed. Cl. at 88.
Watterson does not have an audited financial statement for that exact date beedlssa ihe
middle of Watterson’s fiscal year, which runs from Novemlsrtiirough October Bst PI.
App. Ex. 10. Watterson argues that it meets E¥JA’s net worth requirement becausefiscal
year 2009 financial statements, thest recat audited financial statemerdsailable at the time
its civil action was filed, indicate that its net worth was $4,500,0App. Ex. 4. In addition,
Watterson submitted itsalance sheet fakugust 31, 2010, which showed Watterson’s net worth
as$8,444,579.42 Pl. Reply Ex. at 45.Watterson arguethatin order to acurately reflect its net
worth adjustments must be made to the August 31, 2010 balance sheet. PIl. Reply at 4.
Specifically Wattersonargues that “profit fade;” “pro-rated bonuses,” and “profsharing”
adjustmentshould be applied to its August 31, 2010 balance sH&eiReply & 4; see alsdI.
Reply Ex. at 52. These adjustments reduce Watterson’s August 31, 2010 net worth from
$8,444,579.42 to $6,722,686.42. PIl. Reply Ex. at 52.

The Government argues that Watterson’s net worth must bedas/@fAugust 31,
2010,the exact dat&Vatterson’saction was filed and thereforaets fiscal year 2009 financial
statements are not controllingGov't Resp. at 5. In addition, the Gmament argues that
Watterson'sprofit fade,” “pro-rated bonusgsand “profit-sharing adjugments should not be
applied to Watterson’s August 31, 2010 balance sheet when calculating net worth.S@ev’t
Reply at 45. The “prorated bonuses” and “profgharing” adjustments are inappropriate
because Watterson does not account for bonuses afitdghiaring at the end of each month, but
rather on October 31, at the endiwffiscal year. Gov't SurReply at 5. The “profit fade”
adjustment is inappropriate because: it is inconsistent with the accrual methocbohting; it
should not have beespplied in its entirety to Augus2010; and it should be applied to all of
Watterson’s jobs, not just the two singled out by Watterson. Gov’'R8ply at 67.

As observed by the United States Court of Appeals for the Seventh Circuit, “no dtandar
practce or rulé has developetbr establishinghow a plaintiff cansatisfy the EAJA’s net worth
requirement See Sosebee Astrue 494 F.3d 583, 587 {7 Cir. 2007) (‘The question we must
address is thus whether [plaintiff] satisfactorily showed both that he |[@@ad that henet the
financial eligibility criteria of 8 2412(d)(2)(B).. . Somewhat surprisingly, no standard practice
or rulefor fee petitions seems to have develof)edin this case,lte parties have not submitted,
and the court has not found, any controlling case tawthe propriety of the proposed
adjustments to Watterson’s August 31, 2010 balance sheet. Thehoweter, has determined
that it does not need to resolve this issbecause, as discussed herein, the Government’'s
posiion was substantially justified.

3 On October 31, 2011, Watterson anticipated $550,006.00 in lost profits from Job
FTW336C and Job FTR265PI. Reply Ex. at 52. The “profit fade” adjustment was made in
order to reflect the difference between the August 31, 2010 and October 31, 2011 expected
profits. Pl. Reply Ex. at 52.



2. Whether The Government’s PositionWas “Substantially Justified.”

TheUnited StateSupreme Court has defined “substantially justifiedtnean*justified
in substance or in the mair'that is, justified to a degree that could satisfy a reasonable person.
Pierce v. Underwood 487 U.S. 552, 565 (1988 In determining substanti@hstification, the
court must “look at the entirety of tlgovernment's condueind make a judgment call whether
the government'sverall position had a reasonable basis in both lawfaetd Chiu v. United
States 948 F.2d 711, 715 (Fed. Cir991). “To be ‘substantially justified’ means . more than
merelyundeserving of sanctions for frivolousnés®ierce 487 U.Sat 566. “Congress did not,
however, want the substantially justified standard to be read to raise a presuthpti the
Government position was not substantially justified simply becauskesit the case[.]
Scarboroughv. Principi, 541 U.S. 401, 415 (2004) (citati@nd internal quotationsmitted).
The Government bears the burdenestablishing by preponderance of the evidence, that its
position was substantially justifiedseeDoty v. United States71 F.3d 384, 385 (Fed. Cir. 1995)
(“When a party has prevailed in litigation against the government, the governmenthzea
burden of establishing that its position was substantially justifigdtations omitted) To
satisfy itsburden, the Government must justify its position throughout the litigatiolalso its
pre-litigation conduct.SeeJean 496 U.S. at 159.

a. The Government’s Argument

The Government argues that its position walisstantially justifiedecause theeatment
of Wattersm's proposal as late and the subsequent decision napgly the late proposal
exceptions in FAR 52.215(c)(3)ii) and FAR 52.2151(c)(3)(iv) had a reasonable basis in law
and fact. Gov't Resp. at 8L.3.

FAR 15.208 states that [b]fferors are responsible for submitting proposals, and any
revisions, and modifications, so as to reach the Government office designated incitegisoli
by the time specified in the solicitation48 C.F.R. §815.208 The Government argues thaet
CO poperly rejected Watterson’s proposal as untimely because, although it detiehe
Government’s server by 11:29 a.m. on March 16, 2010, it did not reach the -G@is iabox,
the “Government office designated in the solicitation,” until 12:04 p.m., fonutes after the
deadline of 12:00 p.m. Gov't Resp. at 9. Thigosition is consistent with the court’s
determination that the CO’s-meail inbox was the “Government office designated in the
solicitation” for the timely receipt of proposdisGov't Resp.at 9 (citingWatterson98 Fed. Cl.
at 93. This position isalso consistent with the court’s determination that Watterson’s proposal
reached theCO's email inbox at 12:04 p.m. on March 16, 2010, four minutes after the noon
deadline. SeeWatterson 98 Fed. Cl. a87. Therefore, theGovernment'ositionwas based on
a reasonable interpretation of law and fact.

The Government argues that thecisionnot to extend thesubmission deadlinbecause
of a computer malfunctioalso wadased upon a reasonable interpretation of law and fact.

* The court does not agree with the Government’s statement of the holdvagftiErson
Therein, thecourt foundthat the “Government office designated in the solicitation” was the
“CO’s email address,” not the CO’smrail inbox. Watterson 98 Fed. Cl. at 93.



FAR 52.215-1c)(3)(iv) states:

If an emergency or unanticipated event interrupts normal Government processes
so that proposals cannot be received at the office designated for receipt of
proposals by the exact tingpecified in the solicitation, and urgent Government
requirements preclude amendment of the solicitation, the time specified for
receipt of proposals will be deemed to be extended to the same time of day
specified in the solicitation on the first work day on which normal Government
processes resume.

48 C.F.R. § 52.215(t)(3)(iv).

The Government argues that the decismm to extend thesubmission deadline was
substantially justified for two reasons. FirBAR 52.2151(c)(3)(iv) does not apply because,
although there waa “mail storm” the mornin@f March 16, 2010the “mail storm” was not an
“emergency” for purposes of FAR 52.21&)(3)(iv). Gov't Resp. at 10. Second, everthe
clause applieshe decision wasn accord wih the plain language of FAR 52.2-1(c)(3)(iv),
which specifically stagsthat “the time specified for receipt of proposals will be deemed to be
extended to thesame time of dagpecified in the solicitatiolon the first work day on which
normal government processes resuinel8 C.F.R. §2.215-1c)(3)(iv) (emphasis added)The
unanticipated interruption of “normal Government processesised by thémail storni on
March 16, 201@vas abated that same morninBlaintiff's proposal, thereforayas still dueon
March 16, 2010, at noon, according to the plain language of the claos4.Resp. at 11.

Finally, the Government argues that, based on a reasonable interpretation of laat and f
FAR 52.2151(c)(3)(i))(A)(2) did not render Watterson’s proposamely. FAR 52.215-
1(c)(3)(ii)(A)(2) provides an exception to the late proposal rule when “H]®racceptable
evidence to establish that [the proposal] was received at the Governmenrdtiostalésignated
for receipt of offers and vgaunder the Government’s control prior to the tiraefer receipt of
offers[.]” 48 C.F.R. §2.2151(c)(3)(ii)(A)(2). There was a substantial argument, however, that
this FAR provision, didnot apply to electronic proposal$sov't Resp. at 12.In support, the
Government citedsea Box, In¢ B-291056, 2002 CPD { 18Comp. Gen. Oct. 31, 2002); i
which the Government Accountability Office GQAO”) held that the “®vernment control”
exception does not apply to electronically submitted proposals,Camdcoop-Consorzia.
United States62 Fed. Cl. 219, 2380 (2004, in which the United States Court of Federal
Claimsfollowed the holding irfSea Box Gov’'t Resp. at 12. Although thurt disagreed with
the GAQO’s holding inSea Boxthe Governmentargues that itinterpretation and reliance upon
the existing case law wereasonable and substantially justifie8eeBroad Ave. Laundry and
Tailoring v. United States693 F.2d 1387, 1392 (Fed. Cir. 1982p( the basis of the law as it
stood after thdBoard decision, it was far from clear thihe Board's decision was erroneous or
that the Court ofClaims would reverse it.In those circumstances, it wasasonable for the
United States to defend the Board’s decision before the Court of Claims.

b. Plaintiff's Argument .

Plaintiff countersthat he Government’s prhtigation conduct was not substantially
justified, because the Army Corps’ actions that led to litigation were not justified to eedtst
would satisfy a reasonable persoseePierce 487 U.S. at 565. The CO should not have



eliminated Watterson’s proposal from consideratsomce it was not late. InWatterson this

court considered the three elements of FAR 52R&X3)(i), (i) in determining thaPlaintiff’s

proposal was not late. PIl. App. at 8. Firsg ¢hurt held that the “Government office designated

in the solicitation,” as amended, was the COmail address.SeeWatterson 98 Fed. CI. at 92

93. Next, thecourt observed that “there is no dispute that the ‘time specified in the solicitation,’
as amended, was March 16, 2010 at 12:00 p.m., Alaska Tildedt 93. Finally, the @urt held

that Plaintiffs proposal “both reached and [was] received by the Gawventis email servers

before the due date” and therefore, as a matter of fact, had reached the Government office
designated in the solicitation by the time specified therein.

In addition, Plaintiff argues thatthe Government's prhtigation conductwas not
substantially justified because the Army Corps incorrectly applied therap@sakrules in FAR
52.2151(c)(3). Pl App. at 9. Asthe court determined an agencys requiredto extend a
submission deadline where computer malfunctions neggtinglact the competitiveness of the
procurement, and yet the Army Corps did not do\&ttterson 98 Fed. Cl. a®8. Furthermore,
the Army Corps did not excuse the lateness of the proposal under the “Goveromteoit c
exception in FAR 52.21%(c)(3)(ii). Instead, he Army Corps relied on GAO precedent and
dictumfrom oneUnited State€ourt of Federal Claims case. Prior to the award of the contract
however, Wattersoradvisedthe Army Corps why that precedent was incorrectly decided,
contrary to regulation, and not binding on the Army Corps. PIl. App. at 9. The Army Corps does
not have the discretion to refuse to follow applicable law, including FAR 18.@)&3), that
requred consideation of Wattersors timely proposal. Pl. App. at 9 (citinBacific Island
Movers B-287643.22001 CPD { 12€Comp. Gen. July 19, 2001)The Army Corps, however,
refused to accept Watterson’s offer agliminated two of the three compet#idirms, resulting
in the selection ofn objectively inferiorsole sourceproposalthat cost the agencat least $2
million more than it would have paid in a competitive procurement. PIl. App. at 9.

Plaintiff also argues that e Government’s position during litigation was not
substantially justified. The United States Court of Federal Claims has held tie “[
government’s position will not be found to be reasonable or substantially justified wheamit,expl
unambiguous regations directly contradict that positionGeoSeis Helicopters, Inas. United
States 79 Fed. CI. 74, 78 (2007q¢itations omitted) Here, Watterson’s proposal was timely
received at the “designated office” under the plain meaning of FAR 52@2)&Yi), (ii) and the
clear terms of the July 27, 2009 RFBeePl. App. at 10. Moreover, the Government’s position
was contradicted by the clear terms of FAR 52-2(&(3)(ii), that excusedthe late proposal,
and FAR 52.218(c)(3)(iv), thatrequiredthe agency to granan extension.SeePl. App. at 10.
The Government has not provided support for its assertions that it was sulbgfaistiied and
simply reiterates its original position, despite the fact that the position watetefgy thiscourt.
Pl.Replyat7. The “substantial justification” question is not measured by Government sasces
or losses on individual issues but instead by “the totality of circumstandesanoke River
Basin Ass’nv. Hudson 991 F.2d 132, 139 (4th CiL993) (“[W]hen determiningwhether the
government’s position in a case is substantially justified, we look beyond the issuechnthehi
petitioner prevailed to determine, frothe totality ¢ circumstances, whether th@wernment
acted reasonablyl)]. Looking at thetotality of circumstances in this case, the keydact that
Watterson recovered $343,490.09 as damages on its original claim of $300,000 for bid
preparation and proposal costs. Pl. App. at 12.



C. The Court’s Resolution.

For the reasons discussieerein, the Government has nitstburden of establishing that
its position was substantially justifiedThe Government’s position during litigation concerned
the following prelitigation decisionstreating Watterson’s proposal as latederFAR 52.215-
1(c)(3)i), (ii); declining to excuse the proposal’'s lateness under FAR 522)8)(ii)(A)(2);
and declining to extend the proposal submission deadline under FAR 52c2@3().

I. Treating Plaintiff's Proposal AsLate And Eliminating
The Proposal From Consideration Was Substantially
Justified.

FAR 52.2151(c)(3)(i), (ii), the regulation governing whether a proposal is &stes:

Offerors are responsible fasubmitting proposals, and anyodifications or
revisions, so as to reathe Government office designated in gudicitation by
the time specified ithe solicitation. . . .Any proposalmodification, or revision,
received at th&sovernment office designated in tkelicitation after the exact
time specifiedor receipt of offers is “lateand will notbe considerdd

48 C.F.R. § 52.215-1(c)(@), (ii).

The court previouslyheld hat Watterson'proposalwas not lateand should not have
been eliminated from consideratiolieeWatterson 98 Fed. Cl. at 93.Specifically, thecourt
found that “the ‘time specified in the solicitation,” as amended, was March 16, 2010 at 12:00
p.m., Alaska Time.” Id. In addition, based on the plain language of &reny Corps’
solicitation the court foundthat the “Government office designated in the solicitation,” as
amended, was the CO’sneail addresslid. at 9293. The court egated the CO’s-enail address
with the Government’s-enail servers andeterminedhat the proposdboth reached and [was]
received by the Government'sredl servers before the due ddteld. at 93. Therefore the
proposal reached theCO’s email address, the*Government office designated in the
solicitation” by the time specifiedld.

The Government’sposition was that the “Government office designated in the
solicitation” was the CO’s eamail inbox,and that the proposal was not received by the specified
time because it dichot reachthe CO’s email inbox until after the “time specified in the
solicitation” Id. at 92. There is no dispute that the “time specified in the solicitation,” as
amended, was March 16, 2010 at 12:00 p.m., Alaska Ticheat 93. Therefore thedifference
betweenthe court’s findng in Wattersonand the Government’s positiames whether th€CO’s
e-{mail address, th&Government office designated in the solicitatiowas the Government’s-e
mail serveror the CO’s amnail inbox.

Based on the July 27, 2009 R&Rd the nine amendmeratgachedheretq it is clear that
the “Government office eignated in the solicitationtvas the CO’s amail address.The CO’s
e-{mail addresshowevercould have been reasonably interpreted to negthier theGovernment
server receiving -enails or theCO’s inbox through which @nails wee accessedPrior to the
court’s disposition in this caséhere waso governing authoritythat discusseavhether an €
mail addresss the server receiving-mails or the inbox through which-mails are accessed
The Government’s position thatthe proposal was late because it was received bg@is e



mail inbox & 12:04 p.m., four nmutes after the time specifiedwas based on a reasonable
reading ofthe July 27, 2009 RFRNdFAR 52.2151(c)(3)i), (ii)). Therefore, the Government’s
positionhad a reasonable basis in law and in.faétthough the court dichot agree witlthe
Government’'s substantive positiam the merits of the case, tl@vernment’'s position as
substantially justified.

il. Declining To Excuse The Lateness Of Plaintiff’s
Proposal Under FAR 52.2151(c)(3)(i))(A)(2) Was
Substantially Justified.

The “Government control” exceptigorovidesthata late proposal may be considered if
“[t] here is acceptable evidence to establish that it was received @bveenment installation
designated foreceipt of offes and was under the Government’s control prior tdithe set for
receipt of offers[.] 48 C.F.R. 8§ 52.2184c)(3)(ii)(A)(2).

Assuming,arguendo that Plaintiff's proposal was late, ¢hcourtdeterminedthat the
lateness should have beexcusedunderthe “Government controléxception. SeeWatterson
98 Fed. Cl.at 97. The express terms of the “Government control” exceptiomot address
whether the exceptioapplies to electronically submitted proposaSee48 C.F.R. 8§852.215-
1(c)(3)(i)(A)(2). In contrast, te express terms AR 52215-1(c)(3)(ii)(A)(1) directly address
proposals transmitted through delectronic commerce methdd 48 C.F.R. §52.215-
1(c)(3)(i)(A)(1). Therefore, the issue befaitee court was whetheonly the exception in FAR
52.2151(c)(3)(ii)(A)(1), and not the “Government control” exception, applied to proposals sent
by email. To resolve this issue, élcourt examined the regulatory history of the late proposal
exceptions in the FARand concluded that “in cases ofnonbatch delivered electronic
commerce, late proposamsay be excused und@he ‘Government controlexceptior].” See
Watterson 98 Fed. Cl. at 97.

The Government arguetthat “the ‘Government contrblexception does not apply to
proposals submitted byraail.” Watterson 98 Fed. Cl. at 95In supportthe Government cited
Conscoop-Consorzj®?2 Fed. Cl. at 2340, andSea Box, In¢ B-291056, 2002 CPD | 185ea
Box a GAO decisionthat was followed by the United States Court of Federal Claims in
Conscoopfoundthat the “Government control” exception does not apply to proposals submitted
electronically SeeSea Box, Ing B-291056, 2002 CPD 1 181.

The decision to not apply the “Government control” exception had a reasonable basis in
law and fact. It was reasonable for the Government to rely on the GAO decisiBearBoxand
the United States Court of Federal Claims decisid@anscoopas support for its positionFAR
52.2151(c)(3)(ii)(A) is not clear and unambiguous in indicating that the “Governmentotontr
exception applies to-mail proposals. Indeed, the courtWattersonexaminedthe regulatory
history of the FARfor this reason SeeWatterson 98 Fed. Cl. at 95. In contrasgliance on
GAO casedas been recognized agreasonable when the Governnigmositionis contradicted
by an unambiguous regulation Seelnfiniti Info. Solutions, LLCv. United States94 Fed. CI.
740, 749 (2010 (“[The agency’s]regulations at issue are explicit and unambiguous when
applied to the facts at hand, and #iere, regardless of GA®’opinion, the government's
position before GAO and this courta® not substantially justified;”GeoSeis Helicopters79
Fed. Cl. at 7§"The actions of th§Governmentfcontravened thEAR, and the GAO precedents
could not excusé¢hat deviation from legal requirement#n short, there isno justification for
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the governmeng position whenclear, unambiguous regulations directly contradict that
position.” (citation omitted). In this casethe Government’s position was not contradicted by
an explicit, unambiguous regulation. Therefoedthough the court didhot agree with the
Governmens substantiveposition, theGovernment’sdecision notto excuse the proposal’s
lateness under FAR 52.211%¢)(3)(ii)(A) wassubstantially justified.

iii. Declining To Extend The Proposal Submission Deadline
Under FAR 52.2151(c)(3)(iv) Was Substantially
Justified.

FAR 52.2151(c)(3)(iv) states

If an emergency or unanticipated event interrupts normal Government processes
so that proposals cannot be received at the office designated for receipt of
proposals by the exact time specified in soficitation, and urgent Government
requirements preclude amendment of the solicitation, the time specified for
receipt of proposals will be deemed to be extended to the same time of day
specified in the solicitation on the first work day on which normavegsnment
processes resume.

48 C.F.R. § 52.218{c)(3)(iv).

In Watterson the court determined that the March 16, 2010 “mail storm” at the Army
Corps’ email severs was an “emergentyor “unanticipated event” under FAR 52.215
1(c)(3)(iv). SeeWatterson 98 Fed. Cl. at 98. The court also found that the Government’s
argument that, according to the plain language of FAR 52124)%3)(iv), proposals were diti
due on the original due daterould produce an absurd resultwatterson 98 Fed. Cl. at 98
Accordingly, the courtleterminedthat “Watterson$ proposal was improperiliminated from
the competition, as the disturbance in &reny Corps' servers entitled Watterson torseeday
time extensiori. Id.

In contrast, the Governmeatguedthat FAR52.2151(c)(3)(iv) didnot applybecausea
“mail stornf is not an “emergency”’ or “unanticipated event” that “intetfs]pnormal
Government processésyithin the meaning of the statuteSeeWatterson 98 Fed. Cl. at 97
The Government also argued thagsuming=AR 52.2151(c)(3)(iv) applies, the text states that
“the time specified for receipt of proposals will be deemed to be extended tonindirsa of
day specified in the solicitation on the first work day on which normal Governmentspesce
resume” Watterson 98 Fed. CIl. at 97 (quoting 48 C.F.R.58.2151(c)(3)(iv)). Because
“normal Government processes” resumed on the same day that the disruption began, the
Government concludetthat proposals stilveredue on the original due date of Mart, 2010
by 12:00 p.m.Seed. at 97.

The Army Corps’ decision ndb extend the proposal submission deadline under FAR
52.215(c)(3)(iv) had a reanable basis in law and fad®rior to the court’s decision, there were
no cases where a “mail storm” wasnsideredan “emergency” or “unanticipated event” under
FAR 25.2151(c)(3)(iv). The GAO, howeverhasconsidered the “emergency” or “unanticipated
evert” extengon in a number of casegpically involving natural or mammade disastersSee
Watterson 98 Fed. Cl. at 9§collecting cases).Unlike a natural or mamade disaster, ‘anail
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storni is not atypical or clearcasefor an “emergency” or “unanticipated event’” extension.
Furthermore, the Governméntargument— that because “normal Governmeiprocesses”
resumed on the same dagthe disruptbn, the proposals were due on the original due date
produces an absurd resiyt it is based on a plausible readingtioé plain language dfAR
52.215-1c)(3)(iv). Again, although the courid not agree with the Governmenssibstantive
position, the Government’'slecision to not extend the submission proposal deadlire wa
substantially justified.

V. CONCLUSION.

For the foregoing reasons, PlaintifB@ptember 28011 Verified Application For Costs
And Fees Under The Equal Access To Justiceiddenied.

IT 1S SO ORDERED.

s/Susan G. Braden
SUSAN G. BRADEN
Judge
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