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OPINION AND ORDER

GEORGE W. MILLER Judge

The Estate of Morton Liftirf“Estate”)filed a complaint on September 1, 20d@iming it
was entitled t@refund of latefiling and latepaymentpenalties assessed by the Internal
Revenue Service (R.S) becausehelate filing of its tax return was reasonable and therefore
excusable pursuant tnternal Revenue Code (R.C.”) § 6651(ajpnd the payment was timély
(docket entry 1). The Governmdrdsfiled a motion for judgment on thegadingspursuant to
Rule 12(c) of the Rules of the Court of Federal ClaffRE€FC”), arguingthat the Estate late
filing was not excusable pursuant to § 665b@)ausét wasnot due to reasonable cause and

! The parties have primarily focused on the claim related to diliagpenalty. The Court only
briefly addresses the claim related to a-fzgment penaltySee infranote 7.
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was the result ovillful neglect, and that the Estateas not assessedpenaly based on late
payment.Br. in Supp. of U.S.’s Mot. for J. on Pleading®¢f.’s Mot.") (docket entry 9,

Jan.14, 2011). For the reasons stated below, the Government’s motion for judgment on the
pleadings IDENIED. The Estate has made a sufficient showingithagay be able to prove

that its failure to timely file was due to reasonable cause becausedtinefjeod faith on expert
advice concerning a substantive question of tax law and that its failure to fileelas not the
result of willful neglect.lIt is not cleafrom the pleadings whether thenaltyassessedas
basedsolelyon latefiling, and thus defendant is not entitled to judgment on the pleadings based
on this ground.

l. Background?

Morton Liftin (“D ecedent”)died on March 2, 20Q3eaving an estat@hose executor is
Dececant’s son, John Liftin (“Kecutor”). SecondAm. Compl. (“Sec. Am. Compl.”)f12,5
(docket entry 14-1, Mar. 7, 2011). PursuankR.C. § 6075(a)he Estatewas requiredo file a
federalestate tax retur(Form 706)oy Decenber 2, 2003, nine months aftee@edent’s death.
SeeSec. Am. Compl. 1 5. éredent will provided bequests to Decedent’s surviving spouse,
Anna G. Lavandez Liftin (“MrsLiftin”), who, at the time of [@cedetis deathwas a U.S.
resident ad citizen of Bolivia. Id. Ex. A,at 29 1L Inthe monthdeforethefiling deadline, Mrs.
Liftin consultedlegalcounséconcerning whether to apply for U.S. citizenstu@llowthe
estate to take maiital deduction® Id. Ex. A, at3 1 4-5.

On November 26, 2003, six days beftirereturn and tax paymemntere duethe Estate
requestec six-month extension of time to file its return and pay the taxes @du&x. A, at 2
1 2. The LR.S. subsequently granted the request, setting a new deadline of June 2d21D4.
38, 40. On January 16, 2004, the Estate made a tax payment of $877,80cB@he Estate
estimatedvould be sufficient to satisfy the taxes due if it were unable to clairméhnigal
deduction.Id. § 3, Ex. A,at4 § 4. Around this time, Mrs. Liftin indicated to the Executor that
she intended to apply for U.S. citizenship in order to atltmsvEstatdo take advantage of the
marital deduction.d. Ex. A, at 3 5.

After Mrs. Liftin informed the Kecutorof her plans to apply for U.S. citizenshipe
Executorsought advice regardirvghether the Estatsould properlywait to file its tax return to
claim themarital deduction. The Executor sought the adviddroflohn D. Dadakis {r.

% The background facts are not findings of fact by the Court, but are instead taken from the
pleadings to determine whether the Estate has alleged sufficient facts tandttisfendant’s
motion for judgment on the pleadingSee Henke v. United Staté® F.3d 795, 797 (Fed. Cir.
1995).

® The “marital deduction” allowsdeducting from the value of the gross estate an amount equal
to the value of any interest in property which passes or has passed from the dedadent t
surviving spouse, but only to the extent that such interest is included in determiningiéhefval
the gros estaté. I.R.C. § 2056a). A marital deduction is not allowed for property passing to a
surviving spouse who is not a U.S. citizen, isullowed if the survivig spouse becomes a U.S.
citizen“beforethe day on which [theeturr] is mad€. Id. 8 2056(d)(1), (4)(A).



Dadakis”),a partner at the law firm of Morrison & Foerster LLP with expertisSgnvate
wealth services anelstate and gift tax plannirigLiftin Decl. I 3 (docket entry 30-1, June 15,
2011). After analyzing Treasuryegulation § 20.2056A-1(8)Mr. Dadakisadvisedthe Estate
thatit could file its return after the extended due date@ederve the &ate’s full marital
deduction> Sec. Am. Compl. { 27.

Mr. Dadakisfurtheradvisedthe Estatethat filing latein order to clainthe marital
deduction for property passing todoalent’s spouse “would not trigger a penal#g’long as the
return was filed within &reasonable tinfeafter Mrs. Liftin became a naturalized U.S. citizen
and afteithe completion ofelatel litigation against the $ate. Liftin Decl. | 5, 8. On multiple
occasions the Executoonfirmed withMr. Dadakistha the Estate’date-filed tax return‘would
not trigger a penaltyunder these circumstancdsl. 5. The Executofoundthis adviceto be
reasonablen part,because he had alreapgid more than the amount of testimaed to be due.
Id. The Executoalso had “full knowledge . .that Mrs. Liftinwas pursuing naturalizationghd
hebelieved that it wain the ‘best interests of tH&]state andhe beneficiaries to file the
Estate’s tax returafter the June 2, 2004 deadline. Sec. Am. Compl. {1 22. Accordingly, the
Executordid not file the Btate’sreturn by the extended deadline.

On October 4, 2004, the |.R.&ent a letter tthe Estatenquiring whyit had not filed a
tax return Id. Ex. A, at 3 § 6. In responsklr. Dadakis wrote the.R.S. on November 4, 2004,
setting forth the Estate’s position, as well as his rationalediocludingthat Treasuryegulation
§ 20.2056A1(b) alloweda late filingin order to take advantage of the marital deduction.
Dadakis Decly 14(docket entry 241, Apr. 14, 2011). MrDadakis alsinformedthe LR.S.that
the Estate wouldhot file its return until the Estate could resolve all naturalization matters and
ancillary settlement issues with Mrs. Liftisec. Am. Compl. Ex. A, at 3 { Badakis Decl]
17. It appears thateitherthe Estatenor Mr. Dadakisreceived a response from thR.IS. See
Sec Am. Compl. 1 30.

* Treasury regulatio§ 20.2056A1(b) states:

For purposes of section 2056(d)(1) and paragraph (a) of this section, the surviving
spouse is treated as a citizen of the United States at the date of the decedent’s
death if the requiremesnbfsection 2056(d)(4) are satisfied. For purposes of
section 2056(d)(4)(A) and notwithstanding 8§ 20.20584A), a return filed prior to

the due date (including extensions) is considered filed on the last date that the
return is required to be filed (including extensions), and a late return fileg at a
time after the due date is considered filed on the date that it is actually filed. A
surviving spouse is a resident only if the spouse is a resident under chapter 11 of
the Internal Revenue Cod&ee8 20.041(b)(1) The status of the spouse as a
resident under section 7701{b)not relevant to this determination except to the
extent that the income tax residency of the spouse is pertinent in applying § 20.0-

1(b)(1)

> Mr. Dadakis also concluded that if the Estate filed a return on or before thindesddiune 2,
2004, the Estate would not be allowed the benefit of the marital deduction becaukHtiklrs.
would not yet be a U.S. citizen. Sec. Am. Compl.  28.



On August 3, 2005, apprarately fourteen months aftdre extended deadlinkirs.
Liftin became a naturalized U.S. citizefd. T 21. In early 2006, Mrs. Liftin and thedtate
entered into an agreement settlingslVLiftin’s claims against the Estatkl. 25

OnMay 9, 2006the Estate filedts tax returnreflecting a tax due of $678,572.25 ad
overpayment of $198,727.7%. On June 12, 2006, the |.RiSsued a Ntice of Adjustment
refleﬁcting a penalty of $169,643.68 late filing and late paymengxactly 25ercent of the tax
due’ Id. 1 26.

In 2006, the Estate filed a refund claim with the I.R.S., which the agency d&wged.
Am. Compl.q1 43-44. After an appeal, theR.S. granted a partial refund in the amount of
$33,928.61, leaving a claim of $135,714.48. 9 45. On September 1, 2010e Estatdiled a
complaint in thiscourt seeking a refunaf $135,714.45.

. Standard of Review for Judgment on the Pleadings

RCFC12(c) provides: “After the pleadings are closed—but early enough not to delay
trial—a party may move for judgment on the pleadindl@CFC 12(c).“[T]he same legal
standard is applied to evaluate a Rule 12(c) motion for judgment on the plezsisgpplied
for a Rule 12(b)(6) motion to dismiss for failure to state a claim upon which cahebe
granted.” Curtin v. United State®1 Fed. Cl. 683, 687 n.1 (2010)[EJach of the welpled
allegations in the complaint[] is assumed tacbeect, and the court must indulge all reasonable
inferen@s in favor of the plaintiff[].” Atlas Corp. v. United State895 F.2d 745, 749 (Fed. Cir.
1990) The facts pleadeahust “plausibly suggest[p showing of entitlement to reliefBell
Atlantic Corp. v. Twombly550 U.S. 544, 557 (2007).

When deciding a motion for judgment on the pleadings, the Qoagt examine ‘the
content of the competing pleadings, exhilfisreto, matters incorporated by reference in the

® While the maximum penalty is 25 percént late filing and 25 percent for late payment, these
respective penalties are based on different monthly rates. With respaetfibrg, 1.R.C.

8 6651(a)(1) provides that “there shall be added to the amount required to be shown as tax on
such returrb percentof the amount of such tax if the failure is for not more than 1 month, with
an additional 5 percent for each additional month or fraction thereof during whichaduoh f
continues, not exceeding 25 percent in the aggrégate(emphasis added)A late-payment

penalty is based on(5 percentmonthly rate, not to exceed 25 percent in the aggregate. I.R.C.
§6651(a)(2).

In addition to contesting the laf#ing penalty,the Estate alleges that, because it had
already made its estimatpdyment to the I.R.S. on January 16, 2004, before the 1.R.S.’s new
deadline for filing and payment, the Estate is entitled to a refund of anyypkaséd on late
payment. In response, defendant concedes that the payment was timely, but @jiggsedear
that the penalty actually assessead the amount of $169,643.06—was for late filing only. That
is, the assessed penalty was the maximum 25 percent permitted under § 6651 (@9 (ainwiuint
required to be shown as tax on the returesthe $678,572.25 shown as due on the return as
filed.” Def.’s Mot. 6 n.2.



pleadings, whatever is central to the claim for relief or defense, andasyfavhich the . . .
court will take judicial noticé&. Bd. d Cnty.Commts of Bernalillo, N.M. v. United State33
Fed. Cl. 228, 232 (2010) (quotiurtin, 91 Fed. Cl. at 687nlterationin original).

[1. Discussion

Federal estate tax returage required to be filed within nine montiféer the decederst
death I.R.C. 8 6075(a), and failure to do so may result in a peohitp to a 25percentaddition
to the tax owedld. § 665164). The taxpayer magvoid this penalty by bearingHe heavy
burden” of proving thathe failure to timely file a return wagt) due to reasonable cause, and
(2) did not result fronwillful neglect United States v. Boyld69 US. 241, 245 (1985)Here
the Court concludes that thHestatehas made a sufficient showing thatniay be able tproveat
trial that its failure to timelyile was due to reasonable cause because it rieligdod faith on
expert advice concerningsabstantive question of tax law, athat its failure to timely filevas
not the result oWillful neglect. Accordingly, for the reasons set forth below, the CDENIES
the Government’s motion for judgment on the pleadihgs.

A. The Estatévlay Be Able to Prove FacBemonstrating thalts Failure to Timely
File Was Due to Reasonable Cause

To avoid a penalty for late filing, the taxpayer miistt establish that the failure to
timely file a tax return was due to reasonable cavbe&h requires a showing that the taxpayer
“exercisedordinary business care and prudence’ tedertheless wasihable to file the return
within the prescribed time€. Id. at 246 (quotingreasury Reg8 301.6651t(c)(1) (1984))
Although relying on an expeftr the ministerial task of filing a tax return does not constitute
reasonable causeelying on arexperts advice concerimg substantive questions of tax law,
“such as whether a liability exists” in the first instamay constitute reasonable cause.at
250.

Reasonable causeay existwhen a taxpayer files a return after the due date, but does so
in reliance on an expert’s erroneous adviEstate of La Meres v. Comm938 T.C. 294, 318
(1992) (holdinghatrelianceon “erroneous expert advice # the date that the law required the
taxpayer to file” mayconstitute reasonable cause witles taxpayer makesill disclosure to the
expert,relies in good faith on the expert’'s advice, and does not otherwise know the return is
due)? In this casethe Estatalleges that Mr. Dadakisn multiple occasions, advisedit

” As noted earlier, the parties have mostly limited themselves to addressingrtheekiged to a
late-filing penalty. With respect to the claim related to late payment, while defendgnt ma
ultimately prove that the penalty assessed was based solely on latetfisrmgpticlear from the
pleadings whether plaintiff was assessed a penalty based on the timalithespayment, which
defendant concedes was timely.

8 In La Meres the Tax Court analyzed three categories of cases where the taxpayer “claimed to
have relied on an expert’s advice concerning whether or when a return had td be Gfgosed

to relying on the expert to file the return.” 98 T.C. at 3Adate-filing taxpayer s assessed a
penalty in the first two categories: (1) the taxpayer claims to have reliad expert’'s advice

but cannot prove such advice was provided or that it was reasonable for the taxpelyesrio r



substancethat late filing “in order to allow [Mrs. Liftin] to become a naturalized United State
citizen and for other ancillary matters to be completed not only was permissimeuld not
trigger a penalty.” Liftin Decl] 5. As a result, the Executor believed he had a “tietto file

the return that wa“within a reasonable time after Mrs. Liftin became a naturalized UniteesStat
citizen and after all other ancillary neits were completed”ld. 8. Thusthe Estatenay be

able to prove facts demonstrating thah#éde &ull disclosure to Mr. Dadakis, relied in good

faith on his adviceegardingwhether filing after Ms. Liftin became a citizen would trigger a
penaly, andthe Estatelid not otherwise know its return was die.

The Estatalid not have an obligation tohallenge [Mr. Dadakis], to seek a ‘second
opinion,’ or to try to monitor counsel on the provisions of the Code” because doing so “would
nullify the very purpose of seeking the advice of a presumed expert in the foest @yle
469 US. at251. The Estatesought Mr. Dadakis’advice “on more thaone occasionto
confirm that filing theEstates tax return“within a reasonabléme after Mrs. Liftin became a
naturalized U.S. citizen and after all other ancillary matters were conipledsdhe “deadline”
under Treasuryegulation§ 20.2056A-1(b). Liftin Declf 5 see alsdgsec Am. Compl.{{13,
33. Thus, iappears that theskate may well be able to mak@lausiblecasethat itacted as a
“prudent taxpayer” by “seek[ing] and rely[ing] on the advice of a tax expert” effart to
qualify for the marital deductioandfil e within the appropriate deadlinea Meres 98 T.C.at
324 (holding that an executor’s reliance on an expert’'s erroneous advice thattitereseuld
obtain a second six-month extension constituted reasonable cause for |gteE#iate of

the advice, and (2) the expert did not advise the taxpayer that no return is due, but dith@dvise t
taxpayer that no penalty would be incurred for a late filing because the ¢aXjzayno tax

liability. 1d. However the penalty does not apply in the third category of cases, in which the
taxpayer makefull disclosure to the expert, relies in good faith on the expert's advice, and does
not otherwise know that the return is due.

% In Boyle the Supreme Court noted that it had not addressed the question whether a taxpayer
had reasonable cause wHénreliance on the advice of his accountant or attorney, the taxpayer
files a return after the actual due date but within the time the adviserarsbneold him was
available.” 469 US. at 251 n.9. The Estate’s case poses that issue.

9 The Court notes that RCFC 12(d) requires the Court to convert a motion to dismiss under
RCFC 12(b)(6) or a motion for judgment on the pleadings under RCFC 12(c) into a motion for
summary judgment under RCFC 56 and allow both sides to present evidence to the extent the
Court considers matters outside the pleadings. RCFC 12(d). In denying Govesnmith,

the Court has quoted from the Liftin and Dadakis Declarations, which were not dttathe
Second Amended Complaint, in describing the advice that Mr. Dadakestige Estate. The

Court emphasizes that it need not rely on these declaratidesyng Government’s motion.
Viewing the pleadings in the light most favorable to plaintiff and drawingenfes in

plaintiff's favor, the factual allegations plausitdyggest that plaintiff will be entitled to relief.

See, e.g.Sec. Am. Compl. 1 33 (“Thus, in substance, the attorney provided a deadline to his
client subsequent to the June 4, 2004 extended due date for filing Form 706, which deadline was
satisfied by Plaintiff.”).



DiPalma v. Commr71 T.C. 324, 327 (1978) (holding treat executor had reasonable cause for
late filing when she relied on her attorney’s advice that a pending dispute justified a delay in
filing). Similarly, the Estatenay be able to prove facts demonstrating that its failure to file
timely was due to reasonable cause.

The Governmerdrgues thathe Estateeannot contenthat it relied on expert advice with
respect to a latéling penalty becausthe Dadakis DeclaratiomdicateshatMr. Dadakis’s
adviceconcerned only the filing date tife Estate’s returand the Estate’ability to claim the
marital deduction, not whether there would be a fdieg penalty. SurReplyof U.S.2 (docket
entry 31, June 27, 2011However,Mr. Liftin states thaMr. Dadakis‘confirmed to [the
Executor] on more than one occasion that thefiké-. . . tax return would not trigger a
penalty.” Liftin Decl. 5 SeeBoyle 469 U.S. at 249 n.8 (“Wetherthe elements that constitute
‘reasonable causarepresentin a given situation is a question of fact, but what elenrantt
be present to constitute ‘reasonable caissa’question of law.”). The scope of Mr. Dadakis’s
advice is a question of fact disputed by the parties at@isforenot appropriately resolved on
a mdion for judgment on the pleadingSeeHalliday v. United States CI. Ct. 315, 321 (1985)
(holding that questions of fact are not properly decided on a motion for judgment on the
pleadings).

The Governmeralso argues that the Estatdalay in filing was not due to reasonable
cause becauserelied onits tax attorney’s advice “as to matters of strategic timing.” Def.’s
Mot. 10. Defendant relies dfstate of Campbell v. Conim62 T.C.M. (CCH) 1514 (1991), in
which the Tax Court held that a taxpayer’s reliance on counsel’s advice that retuta must
be “true, correct, and complete” did not constitute reasonable cause wherasied €iehg until
property owned by the estate could be appraiséavever, in this case, Mr. Dadalg advice
concerned substantive questioof tax law regardinghe time allowed by law for the Estate to
file its return without penalty and qualify for a maritidlduction. SeeBoylg 469 U.S. at 253 n.9.
Therefore the Government’s contention that Mr. Dadakevice concerned matters of strategic
timing, which @nnotconstitutereasonable cauder a late filing is not sufficientto demonstrate
that the Government is entitled to judgmentthe pleadings.

Finally, the Governmerdrgues thatollateral litigationinvolving the Estate does not
constitute reasonable cause for late filiegause ‘{[ncomplete information or estatelated
litigation will not shield an estate from penaltyE'state of Cederloff v. United Stat&svil
Action No. DKC08-2863, 201QVL 3548901, at *4 (D. MdSeq. 10, 2010). In Cederloff
however, the court held thtte taxpayer'selianceon an expert’'s advice was not reasonable
because there wdno allegation [that counsedjeradvised the Bate that theleadline did not
apply or was somehow excus€d.'ld. at *5. Here, h contrastthe Estatalleges that Mr.
Dadakis advised that the extended deadlim&s not applicable under his interpretation of
Treasury egulation § 20.2056A-1(b). Furthermore, the I.RStructedthetaxpayer in

1 The Cederloffcourt acknowledged that, even though defendingstatte against collateral
litigation does not constitute reasonable cause, “[rleliance upon the mistakem@fdvic
professional man, believed to be an expert, may be reasonable cause for diatay’ir2H10
WL 3548901, at *5 (quotingryan v. Comm’r281 F.2d 238, 244 (4th Cir. 1960)) (internal
guotation marks omitted).



Cederloff“to file the Estates tax return ‘immediately 1d. at *1. Here, it appears that the
Estatereceived no response from the |.Rafer Mr. Dadakiss November 4, 2004 lette6Sec.
Am. Compl. § 30. Althougthe estate inCederloff‘should have anticipated that . penalties
would result from such an untimely filingCederloff 2010 WL 3548901, at *5, the Estate in
this actioncannot be said to havad the same expectationhélpleadingsre entirely
consstent with the Estate'slaimthat itrelied on the advice dflr. Dadakis that there would be
no penalty for filing a late return.

The Government has not met its burden of demonstrating that the Estate would not be
entitled to relief under the fagieaded On the contrarythe Estate coulceasonably anticipate
being able tgrove facts showing that it had reasonable causesfiate filing when it relied in
good faith on Mr. Dadakis’advice with respect to filing thestate’sax return after the deadline
in order for Mrs. Liftin to finalize her naturalization

B. The Estate May Be Able to Prove Facts Demonstrating th&allure to File
Timely Did Not Result from Willful Neglect

To avoid a penalty for late filing, the taxpayer must also ptioaethe late filing was not
the result of willful neglect, diconscious, intentional faire or reckless indifference.Boyle
469 U.S. at 245. Conscious or intentional indifference exigtef the taxpayer was aware of
his duty to file a return within the due date, but failed to file the return under cianrestthat
do not justify such failuré. Campbel] 62 T.C.M. (CCH) 1514 Reckless indifference is
established “whethe taxpayer was aware of the duty to file on tilné disregarded a known or
obvious risk that the return might not be filed within the due ‘tdte.

The Governmerargues that the Executisr“a prominent attorney and sophisticated
businessman [who] should have known that thetf¢’s failure to comply with the statugor
filing deadline could lead to delinquency penaltieRéplyBr. of U.S. in Supp. of Its Mot. for J.
on Pleadings (“Def.’s Reply”) 21 (docket entry 24, Apr. 15, 2011). However, whether the
Executor should have known that the Estate’s failure to tinlelywbuld resultin a penalty is a
guestion ofactthat“may not be properly decided on a motion for judgment on the pleadings.”
Halliday, 7 CI. Ct.at321.

The Governmendlso argues that the Executor “intentidggbermitted the due date of
[the EJstate tax return to expire,” Def.’s Reply 21, and chdgevait formore desirable
conditions” to file the tax returnDef.’s Mot. 20. Drawingll reasonable inferences in favor of
the Estatethe pleded facts suggest that teR&ecutor sought Mr. Dadaks adviceon multiple
occasiongo confirm thaffiling the Estates tax return®within a reasonable time after Mrs. Liftin
became a naturalized U.S. citizen and after all other ancillary matters weretmthplas the
applicable “deadlinetinder Treaswyrregulation§ 20.2056A-1(b). Liftin Decl{ 8;see als&ec.
Am. Compl. 11 13, 33Accordingly, the Executobelievedthat he was complying with the law
by “palying] more than the amount of tax .estimaéd to be due” and then filirthe Estate’s
tax returnbeforethe “deadline” as calculatday Mr. Dadakis. Liftin Decl. { 5Thereforethe
Government has not demonstrated that under theghkeadedt is entitled to judgmendn the
ground thathe Estateacted with willful neglect.



CONCLUSION

The Government has failed to shivat the Estate is entitled to no relief unttexfacts
pleaded because the Estats didequately allegefdcis that, if proven maywell demonstrate
thatits failure to timelyfile was due to reasonable cause a@ad not the result afillful neglect.
It is also not clear whether the penalty assessed was based solely on ¢atélilis, the Court
DENIES defendant’s motion for judgment on the pleadings. Pursuant to RCFC Appendix A, the
parties ar@ORDERED to file a joint preliminary status repdyyy December 8, 2011 setting
forth their position with respect to the nature and timing of further proceedings lookiagita
resolution of plaintiff's case on the merits

IT ISSO ORDERED.

s/ George W. Miller
GEORGE W. MILLER
Judge
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