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OPINION AND ORDER

GEORGE W. MILLER Judge

In this post-award bid proteglaintiff Harris Patriot Healttare Solutions, LLC
(“Harris™) filed its complaint on October 18, 2010, protesting defend#aitigre to immediately
comply with the automatistay imposed by the Competition in Cowtrag Act (“CICA”), 31
U.S.C. 8§ 355@1) (2009. Plaintiff soughtto enjoin theDepartment of the Interior (“DOI”) from
permittingdefendant-intervenor Stay Assocates, Inc. (“Stanley™o continuenvork on an
awarded task ordeilCompl.| 1(docket entry 1, Oct. 18, 2010Pne day #er this action was
commencedDOIl implemented the CICA stdyy issuing a stopvork orderto Stanley.
Defendanfiled a motion to dimissplaintiff’'s complainton October 27, 2010 on mootness
grounds. Defendant’s Motion to Dismiss and Opposition to Plaintiff’'s Application for a
Temporary Restraining Ordand Motion for a Preliminary Injunction (docket entry 30, Oct. 27,
2010) (“Def.’'s Mot.”). After defendant filed its motion to dismi€3QI decided to take
corrective action imesponse télarris’s protestfiled October 4, 2010 at the Government
Accountability Office ("GAQ”) As a resultGAO dismisedHarris’sprotest as academan
November 2, 2010.

At thistime, the parties tentativebgreed thatlefendant’s actions hadndered
plaintiff's actionmoot. During discussions on filing a stipulation of dismissal, defendant
clarified that, during the pendency of the corrective actiddl would not permit Stanley to
perform work under the protested task order; however, DOI wantlbrfeit the ability to have
Stanley or another company perform work covered by the taskusthgra different contractual
vehiclein order “to meet its immediate and short term needsdnscript oNovember 12, 2010
Hearing at §docket entry 49, filed Nov. 16, 2010) (“Nov. 12 Tr.'nsatisfied that DOhad
reserved the right to have work covered by the task order performed in thadunget
“immediateand necessanmyeeds), id. at 14,Harrisannounced that it contendtte case wasot
moot. SeeTranscript of October 29, 2010 Status Conference aB1@iacket entry 40, filed
Nov. 4, 2010) (“Oct. 29 Tr.")Plaintiff's Response to DefendaemdDefendantntervenor’s
Motions to Dismiss and Supplemental Memorandum in Support of Motion for Preliminary
Injunction at 1 (docket entry 46, Nov. 10, 2010) (“Pl.’'s Resp.”).

On November 3, 2010, defendant filed a renewed motion to disagiasicontending
that the action wasnoot. Defendant’s Renewed Motion to Dismiss (docket entry 34) (“Def.’s
Renewed Mot.”).Stanley also filed a motion to dismiss on mootrassripeness grounds.
Stanley’s Motion to Dismiss (docket entries 35 & 36, Nov. 3, 2010) (“Stanley’s Mdtig.
parties participated in a hearing on these motions on November 12, R&l1he reasons set
forth below, defendant'eenewednotion to dismissind defendanttervenor's motion to
dismiss areSRANTED.!

1 Along with its complaint, plaintiff filed an application for a temporary restrainidgior
(“TRO") and motion for preliminary injunction. Application for TRO (docket entry 6t. @8,
2010); Motion for Preliminary Injunction (docket entry 5, Oct. 18, 204€g; alsdPlaintiff’s
Memorandum of Points and Authorities in Support of Plaintiff’'s Application for TRO and
Motion for Preliminary Injunction (docket entry 9, Oct. 18, 2010) (“Pl.’'s Mem.”). At tlaihg



Background

A. The CONNECT System Follow-On Contract

Harriswas awarded a contraiot2008by the Acquisition Services Directorate @QB”),
a partof the DOI, for the development and maintenance of the CONNECT sofystesm?
Compl. T 6;Pl.'s Mem. at 3. The CONNECT software system is an-agency federal
initiative linking the Government, healthcare providers, and hospitals in the developmant of “
open source software solution that supports health informaticimange,’and creation of
“standards and governance to make sure that health information exchanges atibdleowith
other exchanges being set up throughout the country.” CONNECT Community Réralis
CONNECT?http://www.connectopensource.org/about/ WissCONNECT (rev. 2010).

Harris’s contract wa set to expire in March 2010, HDOI issued a&olesourcebridge
contractextending Harris’sontract until September 24, 2010. Declaration of Tony Galluscio
1 8 (docket entry 10, Oct. 18, 2010) (“Galtio Decl.”). This bridge contract permittddiarris to
continue work on the CONNECT system pending a competition for the CONNECT follow-on
contract. Sole-Source Bridge Request for QUERRFQ”) at 1,attached a€x. 1 to Pl.’s Mem.;
GalluscioDecl. | 9 Def.’s Mot. at 22 DOl issued a request for quotation on August 11, 2010,
“to continue the ongoing development of CONNECT.” FollowRFQ Statenent of Work
(“SOW") at 1, attached a€x. 4 to Pl.'s Mem? The task order awaras to be made on a best

on defendant and defendant-intervenor’s motions to dismiss on November 12, 2010, the Court
DENIED plaintiff's application from the benclebause plaintiff had failed to demonstrate a
likelihood of success on the merits, and also failed to satisfy the three otbea ¢or

interlocutory relief. SeeNov. 12 Tr. at 99; November 12, 2010 Order at 1 (docket entrysd&);

also FMC Corp. v. Uited States3 F.3d 424, 427 (Fed. Cir. 1993).

2 AQD is authorized to conduct procurements for the DOI, as well as various other
civilian and military agenciesSeeAcquisition Services Directoratépout Us
http://www.aqgd.nbc.gov/About/AboutUs.aspx (rev. Nov. 2010). The procurement at issue in
this case was undertaken on behalf of the Department of Health and HumaesSEHHS”)
Office of the National Coordinator (“ONC”) for Health Information Tecluyyl, Federal Health
Architecture (“FHA”) Program Office. Def.’s Mot. at 2 n.1. Following the gartthe Court
will refer to the relevant procuring agency as the DOI.

3 DOI exercised an option in June 2010, extending the bridge contract to September 19,
2010, Sole-Source Bridge Contract RFQ, Ex. D at 2. DOI extended it again from Sedémbe
through September 24d. Ex. E at 3.

* The Court refers to the task order aveartb Stanley and protestéy Harrisat the
GAO as the “followon RFQ” or “follow-on CONNECT contract.” Harris’s bridge contract that
existed between March 2010 and September 24, 2010 is referred to as Harris’elsmde-s
bridge contract” or more generally as “the bridge contract.” The furtidgebcontract DOI
unsuccedslly attempted to enter into after it awarded the foHowRFQ to Stanley, discussed
furtherinfra, is referred to as the “transition bridge contract.”



value basigo anawardedhatwould be responsible for the continued “development of the
CONNECT solution to adhere to standards and to meet the business needs of the Federal
partners for health information exchangeBdllow-On RFQ SOWat 3.

B. Award to Stanley and Harris Request fobebriefing

DOl receivedwo quotations, one from Harris and one from Stankward Notice at 1,
attached a£x. 5 to Pl.’'s Mem. AlthougHRarris’squote was nearly [***]ess than Stanleys
“Harris’s technical quote was not rated as highlpley Associates’ technioglioe.” Basis
for Award Decision at Zattached a€x. 10 to Pl.’'s Mem. Thus, DOI determined that Stdsley
proposal offeredhe best value to thedBernment “due to its higher techni¢edting] and
slightly higher price andawarded the task order to Staybn September 24, 2010d. Harris
requestec debriefing In responsehe DOlsent Harrisa two-page lettepn October 4,
explaining that Harris was not selected despite its lower price becauselef/Stanperior
technical rating. Basis for Award Decision at2.

C. TransitionWork

Meanwhile, @ the day othe awardo Stanleywhich was also the dayarris’s bridge
contractwas seto expire, DOI advised Harris that it wished extend[Harris’s bridge contract]
for 60 days for @nsition” to Stanley Administrative Record (“AR”) Tab 1 at 1 (docket entry
29, Oct. 27, 2010) (Bail from Shelita SairkLouis of AQD to Harris (Sept. 24, 2010, 7:26
PM)); Id. at 28 (Bridge Transition SOW)Galluscio Decly 15. DOI provided Harris wita
statement of work that charged Harris wittheveloping an effective transition platg’ Stanley
and continuing operation of the CONNECT system duringrtresitionperiod. AR Tab 1 at 2-
3.

DOl required Harris to submit a transition plan propeg#hin two working days, or “no
later than Monday, September 27 at 3:00 PM ESAR Tab 1 at 1 On September 27, Harris
wrote to the agency requesting a thdeg extension, until “close of business Friday October 01,
20107 AR Tab 2 at 9l(etter from VancdRowland ofHarris to Shelita Sairtouis of AQD
(Sept. 27, 2010))The ontracting dficer grantedHarrisan extensiomntil September 28, but
explained that no further extension wouldgoanted because DOI wanted to use Fiscal Year
2010 money to fund the transitiepntract® AR Tab 2 at 10 (Enail from Shelita Sairtouis of
AQD to Harris (Sept. 27, 2010, 4:FM)).

On September 28, Harris sent another letter to the contracting officer st&tfaginly
ask consideration for our business processes to allow us to submit our response withasgpropri
levels of review and approval as indicated in our letter yesgerdAR Tab 3 at 12l(etter from
Vance Rowland oHarris to Shelita Saidtouis of AQD at 1 (Sept. 28, 2010)Harrisreceived

® Plaintiff was not actually entitled to a formal “debriefing” because the peowent was
conducted under FAR Part 8, which only requires “a brief explanation of the basis doraitte
decision.” FAR § 8.40%d).

® For the federal government, the fiscal yezedins on October 1 of each year and ends
on September 30 of the following year.” 31 U.S.C. § 1102.



no “further communication from DOI regarding the transition work.” Galluscio.Dje20.
Defendantssertghat DOI was unable textend Harris’s deadline because DOI did not receive a
proposal from Harris in time to fund the contract with FY 2010 money. Def.’s Mot. at 3.

D. DOI's Requesthat Harris Return Government Furnished Equipment

Becausd Ol did not receive a transition quote, it declinedfi@r Harris a contract for
transition work. Def.’s Mot. at 3. DOI themally and thereafter in writing geiested that Harris
return to DOI all government furnished equipment (“GFE”) and governmentiiedhis
information (“GFI”) in its possession pursuant to the 2008 contract aratittge contract E-
mail from Shelita SairLouis of AQD to Harris (Oct. 15, 2010, 5:29 PMittached a€x. 12 to
Pl.’'s Mem. On October 18, 2010, plaintiff soutgiarification and guidance” regarding the
means and timinépr the return of GFE and GFI. Letter from Vance Rowland of Harris to
Shelita Saintouis of AQD at 1-2 (Cct. 18, 2010)attached a€x. 13 to PIs Mem.

Plaintiff expressed particul@oncern abouteturring certainGFE and GFthat plaintiff
believed[***] . Galluscio Decl{{ 32-36.Plaintiff's task ordequote [***] based on Harris’s
already possessing this GFE and GiHarris claims if***] if it is required to transfer the GFE
and GFI back to the Governmendl. § 37. Harris assertthatreturningthe GFE and GFI to the
Government would alter the status quo and disadvahtagée competitivelyin anyre-
evaluaton of thequotations.SeeNov. 12 Tr. at 68-69 (“[***1).

As of the hearing on November 12, 2010, DOI continued to request that Harris return
certain GFE and GFI to the Governme8eed; E-mail from Shelita SainLouis of AQD to
Harris 91 1, 3 (Oct. 28, 2010 1:21 Piitached a€x. 16 to Pl.’s Resp. (requesting that Harris
return ‘{***] . . . to” the Government’s designated representatiwy.“[***] of the MITRE
Corporation.”). However, accating to Harris, DOI had not, as of the date of the hearing,
required it to return the “[***]” and this GFE/GFI “remains in Harr|s] possession.” Pl.’s
Resp. at 23-24.

E. Harris's GAO Protest

On October 4, 2010, the day Harris received DOI’s response request for a
debriefing,Harris filed a protesdf the award to Stanleat the GAO. SeeHarris Patriot
HealthcareSolutions, LLCB-404136.1 Qct. 4 2010); Galluscio Decl. § 21. Plaintiff contends
that on October 8, 2010, counsai DOI assertedhat by failing to submit a timelgroposafor
the transition work, “Harris had walked off the job and was not willing to perform’s F@em.
at 8. Plaintiff alsocontends that because of this perceived failure on Harris’s part, upon the
filing of its protest at GAO, DOI stated thatimtended to move forward with the override” of
the automatic stagrovided for by 31 U.S.C. 8§ 35&8. Id. In responsearris submitted a
letter to DOI that same day stating that “[t|here should be no confusion. idamlbng and
able to continue to perform the CONNECT contract services as it has for tt&/pgsars.”

AR Tab 9 at 34.

F. DOI’s Initial Planto Override the CICA Stay

DOl received notice dflarriss GAO protestof the award of the folloven CONNECT
contract to Stanlegnthe same daif was filed AR Tab 5 at 18 Following discussions with



HHS personnedt theOffice of the National Coordinator (“ONC”) for Health Information
Technology DOl initially determiné thatit would seek tooverride the CICA stay pursuant to §
3553(d)(3)(C), on the ground theh override was “in the best interests of the United States.”
AR Tab 10 at 4346 (Initial Draft of Determination aninding (“D&F”)).” In its draftD&F,

DOl described in detail how a stay of performance would disruptialay the goals of the
CONNECT progranf.

During the timeDOI continued taraftits D&F, Stanley continuetb performunder the
thefollow-on CONNECT contracas the awardeeAR Tabs 12-14Nov. 12 Tr. at 5.By
October 15, 2010, tHawyersat DOI appeared ready to “sign off” on theoposed&F sothat
the head otheprocuring activity couldexecutethe final D&F. AR Tab 12 at 78. However,
DOI postponed promulgation ttie final D&Funtil the following Monday, October 18, 2010, in
order to permit final revisions. AR Tab 12 at 81.

’ Section 3553(d)(3)(C) provides:

(C) The head of the procuring activity may authorize the performance of
the contract (notwithstanding a protest of which the Federal agency has notic
under this section)—

(i) upon a written finding that—

(I) performance of the contract is in the best interests of the United
States; or

(1) urgent and compelling circumstances that significantly affect
interests of the United States will not permit waiting for the
decision of the Comptroller&heral concerning the protest; and

(ii) after the Comptroller General is notified of that finding.

The statute contemplates that after receiving notice of the GAO protest, tioy agik
“immediatelydirect the contractor to cease performance under the cohtBict).S.C.
8 3553(d)(3)(A)(ii) (emphasis added). Performance may continlyefthe responsible head of
the procuring activity makes a “written finding” that performance is in the besesttef the
United States or of urgent and compelleagumstancesdndafter the Comptroller General is
notified of that finding Id. 8 3553(d)(3)(C)(i) & (ii) (emphasis added). DOI, however, knew of
the GAO protest on October 4, permitted Stanley to perform und&llive-on CONNECT
contract whileDOI was drafting itD&F, and did not issue the statutorily required stop-work
order until October 19, one day aftéarris filedthis action.

8 [***] )



G. Harris’'s Lawsuitin this Court

1. Initial Status Conferencand DOI's Assurance of Compliance with the
CICA Stay

On October 18, 2010, plaintiff filed the pngaction® Compl. { 1.Plaintiff alleged
thatwhat it believed to be DOI’s decision to override the automatic stay was iyrlaitre
capricious.Id. §41. Plaintiff argued that the DOI had the viaalernativeof extending
Harris’sbridge contracaind failed to considehat alternative toverriding the stayld. { 43.
Further, plaintiff claimed that DOI could not “show that any significant astveonsequences
would arise if it respected the CICA stay,” that DOI “failed to meaningfulahuatethe risks
and costs to the agency if GA@ere tosustain Harris’[sprotest,” and thadverse impact of an
override “on competition and the integrity of the procurement systé&nf42, 44, 45.
Finally, plaintiff assertedhat itwas*“ready, willing,and able” to perform if the agency
determind that a bridge contragtith Harriswas a suitable alternative overriding the CICA
stayduring the pendency d¢farris’s GAO protest. Transcript ofOctober 19, 201&tatus
Conference at3 (docket entry 26, filed Oct. 21, 2010) (“Oct. 19 Tr.”).

On October 19, 2010, the Court conducted an initiaistednference with the parties.
At the start of the status conferenceunsel for defendant announced that DOI thadl day
issued a stop-work order to Stayln recognition of the CICA sta}f. Oct. 19 Tr. at 6, 20-22
see alsAR Tab 14 at 126 (signed and acknowledged stop-work Joréewever, DOI had not
yet determined what course of action it would tekt respecto the possibility of gotential
future“partial override”of the CICA stay to permit work omhat counsel described esrtain
very specific tasks critical to maintainitige CONNECT network. Oct. 19 Tr. at X&e also id.
at 2324 (“[A] partial override specifically would allow Stanley as the awatdgeerform only
those specific tasks under the task order that were immediately necesdarythe continuity
of service.”)(statement of counsel for defendant).

By the time defendant responded to plaintiff’s motion for interlocuteligf on
October27, DOI had decided that it did not “intend to override the stajl.” Def.’s Mot. at 10
(emphasis in original); Declaration of Shelita Sdiatis § 7 (Oct. 27, 2010) (“Saint-Louis
Decl.”), attached a€x. A. to Def.’s Mot. (“After @nsulting with ONC regarding its immediate
needs, ONC now advises that it does not need to override the automatic stay and welll iot ne
do so during the pendency of Harris’'[s] GAO protest. In light of H8]$&-evaluation of its
needsPOI does not intend to override the automatic CICA stay prior to the completion of the
GAO protest) (emphasis added).

® Stanley filed an unopposed motion to intervene on the side of defendant in the case on
October 19, 2010 (docket entry 15), which the Court granted. Order at 1 (docket entry 18,
Oct. 20, 2010).

19 The administrative record filed by defendant provides no explanation for theysgenc
change of position between October 18, 2010, when it was ready to obtaqulsite signature
on the final D&F, and October 19, 2010, when it decided to issue the stop-work order and re-
evaluate its position.



2. Corrective Action in Response ktarris's GAO Protest

Subsequently, on October 28, 2010, BObmitted a letter to GAO indicating that it
intendedo take corrective action in response todhegations made by Harris in its protest
Letter from DOI to Lynn H. Gibson, GeralCounsel, GAO at 2 (Oct. 28, 201@jtached a€x.
B to Def.’s Renewed MotDOI outlinedthe steps it inteded to takexs corrective action and
stated that “during the pendency of the corrective action, the stay of perforaidhee
[CONNECT] Solution 2010 contract shall remain in placéétter from DOI to Lynn H.
Gibson, GearalCounsel, GAO at 2 (Oct. 29, 2010RgvisedCorrective Action Letter”),
attached agx. C to Def.’s Renewed Motn light of DOI's representation that it intended to
take corrective actiorfAO dismissed Harris’'s protest as academic on November 2, 2010.
Harris Patriot Healthcare Solutions, LL®8-404136.1, Decision (Nov. 2, 201@}tached agx.
D to Def.’s Renewed Mot.

DOl has affirmed that it has no present intent to have Stanley or any othemgompa
perform work covered by the follow-ddONNECT contractduring the pendency of DOI's
corrective action Nov. 12 Tr. at 8-9. However, in responselantiff's inquiry, DOI stated
that itcould not give a bindingssurancéhat itwould not permit Stanlepr some other entity to
performwork covered by the follow-o8ONNECT contractusing sone alternative contractual
vehiclein order to “meet its immediate and short term néetiov. Tr. at 8 (“[DOI does] not
intend to utilize Stanley via a separate contractual vehicle during thenogyrafeHe] corrective
action period, but . . . the Agencould not, and was not willing to relinquish its rights to utilize
any available means to meet immediate needs that might arise during the pendee¢y of
corrective action.”)see alsdOct. 29 Tr. at 16. In the absence of such an assurdausifp
contened the casavasnotmoot. Pl.’s Resp. at 15.

Il. The Court No Longer Possesses Jurisdiction Over Plaintiff's ActioBecause
Plaintiff's Claims Are Either Moot or Unripe

This court possesses jurisdiction to review an agency’s override ¢fiGw stay
pursuant to 28 U.S.C. § 14®)(2) because thdecision whether to override tkH#CA stay is
agency actioriin connection with a procurementRAMCOR Servs. Grplnc. v. United States
185 F.3d 1286, 1289 (Fed. Cir. 1999) (“Where an agency’s actions under a statute so clearly
affect the award and performance of a conjtact court has little difficulty concluding that that
statute has a ‘connection with a procurement.”). However, the Court’s revighe oferride
decision is limited and @&s not involve review of the underlying protest before the GAO.
Reilly’s Wholesale Produce v. United Stafé3 Fed. Cl. 705, 710 (2006).

Defendant and defendant-intervenor move to displastiff's actionfor lack of
jurisdiction pursuant tRule 12(b)(1)of the Rules of the Court of Federal Claims (“RCFC”)
because of three evernltst they claimhave rendered this actiomoot: (1) DOI’s issuance of a
stop-work ordeto Stanleyon October 19, 20102) GAO’s dismissal oHarris’sprotest as
academic because of DOI's decision to undertake corrective aatidr{3) DOI’s representation
thatthe stay of performanad the follow-onCONNECT contract will remainn effect “during
the pendency of the corrective action.” Def.’s Renewed Mot. &tadleys Mot. at 3;
Defendant’s Reply in Support of Its Renewed Motion to Dismiss at 6 (docket entry 51, Nov. 19,
2010) (“Def.’s Reply”);see alsdrevisedCorrective Action Letter at ZThe burden rests with



defendant to demonstrate that an action is mboends of the Earth, Inc. v. Laidlaw Envtl.

Servs, (TOC) Inc, 528 U.S. 167, 190-92 (2000) (contrasting mootness with standing and
holding that defendant bears the burden to demonstrate mootness because of the potential for
“sunk costs” to the judicial system in cases where the court possessed jarisditally only

to have the case subsequently dismissed as nseetglso Alexander v. Unit&lates52 Fed.

Cl. 710, 713 (2002)Nat’| Med. Enters., Inc. v. United Statd4 CI. Ct. 329, 332 (1986).

A. Plaintiff Is Not Entitled tan Order RequirindOl to Maintain the “Status Quo”
After Dismissal of Plaintiff $SAO Protest

1. Plaintiff's Original Request for Relief is Now Moot

The mootess doctrine is one of several justiciabitityctrinesoriginatingfrom the “case
or controversy” requirement of Article 11l of the Constitutibn“A case is moot when the issues
presented are no longer ‘live’ or the parties lack a legally cognizableshterthe outcome.”
NEC Corp. v. United State$51 F.3d 1361, 1369 (Fed. Cir. 1998) (quottaoyvell v.

McCormack 395 U.S. 486, 496 (1969)). Additionally, while “subsequent acts may moot a
request for particular relief or a count, the constitutional requirement geaoc&ontroversy
may be supplied by the availabylof other relief.” Intrepid v. Pollock907 F.2d 1125, 1131
(Fed. Cir. 1990).

Although defendant’s burden is'l@aeavy” one,Cnty. of L.A. v. Davis440 U.S. 625, 631
(1979), the Governmeihas meits burdenin this case.Thereis no doubt that the equitable
relief originally requested by plaintiff is moot. Plaintiff's complastdught to enjoin DOI from
permitting Stanley taontinueperformancef the awarded task order and a declaration that
“DOI’s override decision is inva and has no effect.” Compl. at 1@n October 19, 201@MOI
issueda stop-work ordeto StanleyandDOI never made afoverride decision.” Thus, there is
no overridethe court could declare invala enjoin. See Eskridge Research Corp. v. United
States 92 Fed. Cl. 88, 93-94 (2010).

2. Plaintiff is Not Entitled to an Order Requiring DOI to “Maintain the Status
Quoll

After DOI represented that it intended to take corrective action and after GAO sBgmis
Harris’s protestplaintiff arguel that the Court should require DOI to “maintain the status quo”
while the agencyindertoolkcorrective action. Pl.’s Resp. at 17. Relying on dicta from the
district court’s decision iairy Maid Dairy, Inc. v. United State837 F. Supp. 1370 (E.D. Va.
1993), plaintiffarguedthat the Court should order the DOI to “maintain the status quauring
the time required for compliance with the GAO'’s decisid?l.’s Resp. at 19 (quotinDairy

X The Court of Federal Claims éstablished under Articledf the Constitution, 28
U.S.C. § 171(a), and is not bounglthe “case or controversy” requirement of Article Il
Zevalkink v. Brown102 F.3d 1236, 1243 (Fedir. 1996). This court has, however, applibd
Article 111 justiciability doctrines for prudential reasonSeeAnderson v. United State344 F.3d
1343, 1350 n.1 (Fed. Cir. 2003) (“The Court of Federal Claims, though an Article | court, applies
the same standing requirements enforced by other federal courts created tinkdeH &)
(internal citations omitted).



Maid, 837 F. Supp. at 1385) (emphasis supplied by plaintffjwever,this agument is based
on an overly-broad reading of CICA.

CICA precludes an agency from permitting performance by the awardde i
protest is pending.” 31 U.S.C. 8§ 3553(d)(3)(B). The CICA stay was intended to prevent an
agency from allowing performance of a protested contract during GAO’s caatsadeof a
protestbecause such performanmeuld wellplace the protester at a disadvantage. Pl.’s Resp. at
18;see alsdH. REp. No. 98-1157 at 24 (1984Rairy Maid, 837 F. Supp. at 1377 (observing that
“Congress enacted CICA, and incorporated the stay provisions here at issue, imphtatte
provide effective and meaningful review of procurement challenges befopeotiested
procuremeni” becomes &it accompl) (citing Ameron Inc. v. U.S. Army Corps of Eng787
F.2d 875, 878 (3d Cir. 1986)). When DOI announced it intended taoatective action and
GAO dismissed Harris’s protest as academic, Revis®dective Action Letter at 2Harris
Patriot Healthcare Solutiond. LC, B-404136.1, Decision (Nov. 2, 2010), that dismissal removed
a prerequisite to CICA’s automatic stathe pendency of a GAO protest.

Giventhefact thatdismissal of the GAO protest ezntthe automaticstay of performance
of the follow-on CONNECTcontract, it is unclear what reliplaintiff would be entitled to in
order to “maintain the status quoThe relief that plaintiff sought in its protest at GAO was-a re
evaluation oDOI's award decision taking into account plaintiff's allegatiGh8ut DOI isnow
taking corrective aabin in response to plaintiff's GAO protest, agreeing to investigate the

12 At the GAO, plaintiff alleged that the agency failed to take into account a potential
Organizational Conflict of Interest (“OCI”) because a former employ&xN\sE had since been
employed by one of Stanley’s subsidiaries. Pl.’s Man8. Plaintiff also alleged that that the
agency conducted a “flawed evaluation of non-price factors and [made an] unreasomaigle s
selection decision.ld. In its Corrective Action, DOI has agreed to:

e . ..undertake a review of the facts and circumstances on whicls Harri
bases its allegations of unfair competitive advantage and unmitigated
OCils to determine whether awardee Stanley could have been afforded an
unfair competitive advantage. The contracting officer will then determine
what actions, if any, should be taken to address the appearance of
impropriety, if any.

e ... review all evaluations and, as appropriate, . . . revise the evaluations of
the proposals submitted.

e [make a] new best value determination . . . .

e If Stanley remains the successful offeror, performance of the contract
previously awarded will proceed. If a different contractor is selected,
Stanley’s contract will be terminated for convenience and a new contract
will be awarded.

Revised Corrective Action Letter at 2.
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grounds on which plaintiff based its protest. Moreover, DOl has committeditdain thestay
of performancef thefollow-on CONNECT contract during the pendency of the corrective
adion. RevisedCorrective Action Letter at 2ZTherefore, DOI has provided Harris with the
relief it would havebeenentitled to if the CICA stajiad remained in effect

3. The Court Declines to Order the Agency to Permit Harris to Retain the
GFE/GFI

Next, plaintiff argues that its action is not moot because Harris seeks an ordedimgec
DOI from requiring the return of the GFE and GFI. Pl.’s Resp. at 29-30. Plaintiff contexds t
requiring the return of GFE/GFI would [***]1d. at 2425. Further, “requiring the return of the
GFE/GFI while the corrective action is-going is illogical and an unnecessary drain on the
public fisc at a time of great economic straihd’ at 25;see alsdNov. 12 Tr. at 864tating that
prohibiting the Governmentdm requiring‘the return of the GFE” would “provide frankly all
the relief plaintiff require$ (statement of counsel for Harris).

Defendant, however, states that Harris’s obligation to return the GFE ansl &FlI
obligation imposed by the noexpired lsidge contract, which incorporated FAR § 52.245-1.
SoleSource Bridge RF@&x. B. at 8; Nov. 12 Tr. at 15See alsdef.’s Reply a®© (“[T]he
Government is well within its rigktto request the return i own propertyfor purposes of
closing out Harris’[s] now-expired contract.”) (emphasis in original). phaision,ertitled
“Government Property,” permits the Government at any time, upon written ,notice
“[w]ithdraw authority to use [the] property.FAR 8§ 52.2451(d)(3)(i)(C). Defendant thus
argues that ihas a contractual right require the return of the GFE/GFI. DeRsply at 9. The
Court agrees.

To the extent thatlarriswere to conclude the future that returning the GFE/Gidd
unfairly affected I's evaluation of Harris’s proposal, Harris could protest the award
decision** Finally, although plaintiff's argument regarding the public fisc rmawg out tohave

13To the extent thabairy Maid suggsts that theourt may requird®Ol to enter into the
transition bridge contract with Haryithat decision is contrary to binding precedent of the
Federal Circuit and therefore not helpful to plaintifeeParcel 49C Ltd. P’ship v. United
States31 F.3d 1147, 1152-53 (Fed. Cir. 1998)A.C.I., Inc.-Fed. v. United State&l9 F.2d
1567, 1574-75 (Fed. Cir. 1983ge alsdurable Metals Prods., Inc. v. United Stat2g,Fed.
Cl. 472, 476-77 (1993) (“[T]he equitable jurisdiction of this court does not include the authority
to award a contract as plaintiff requestsaff’'d, 11 F.3d 1071 (Fed. Cir. 1993) (unpublished
table opinion).

“ Harris asserted at oral argument that certain statements in the administratiste recor
indicate that DOI has prejudged the claims made by Harris in its GAGspr&ev. 12 Tr. at 69
(referring to “statement[s] in the government’s record, where they dgdieale done an
assessment of [plaintiff's] protest, and concluded that there is no mege"glscAR Tab 6 at
23 (Email from Anarl Basu of ONC to Marc Weisman and Doug Fridsma of ONC (Oct. 5,
2010, 11:50 AM)) (“In no way did [the individual named in Harris’s GAO protest regarding a
alleged OCI] have any involvement with the source selection plans for the EONN
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merit, this Court’s bid protest jurisdiction does not allow the Cowsetmndjuess thagency’s
discretionary decisions regarding contract managefe®ee Gov't Technical Servs. LLC v.
United States90 Fed. Cl. 522, 527 (2009) (holding that Contract Disputes Act is the “exclusive
mechanism” for resolution of disputes regarding contrastagement).

4. The Voluntary Cessation Doctring Inapplicable

The agency’s issuance of a steprk order would nohecessarilype enough to moot
plaintiff's action because “[i]t is well settled that defendang voluntary cessation of a
challenged praate does not deprive a federal court of its power to determine the legality of the
practice.” Friends of the Earth528 U.Sat 189 (quotingCity of Mesquite v. Aladdin’s Castle,
Inc., 455 U.S. 283, 289 (1982)eealso Parents Involved in Cmty. Schols v. Seattle Sch. Dist.
No. 1, 551 U.S. 701, 719 (200Aynisys Corp. v. United State30 Fed. Cl. 510, 517 (2009If. a
defendant’s voluntary cessation of challenged conduct could always render aoofse m
defendant would be “free to return to [its] old ways” and resume the conduct in questioheonce t
case waslismissed.Friends of the Earth528 U.S. at 189 (quotin@ity of Mesquite455 U.S. at
289 n.10) Nonetheless, defendant’s “voluntary cessation” of the challenged praaticentler
an action mot if defendant ¢an demonstrate that ‘there is no reasonable expectation that the
wrong will be repeatet.*® United States v. W.T. Grant G845 U.S. 629, 633 (1953) (quoting
United States v. Aluminum Co. of Ad¥8 F.2d 416, 448 (2d Cir. 1945) (L. Hand, J.)).

Again, while “[tlhe burden is a heavy ondé]., defendant has adequately shown that
there is no reasonable expectation that DOI's violation of the CICAnslidye repeated because
there is no longer any CICA stay in effe@eeNov. 12 Tr. at 30 (Mere there can be no

requrement.”);id. (“[***] 7). Any alleged prgudgment could also be protesié®OlI's
corrective action ends unfavorably for Harris @ndarris decides to protest DOI's action.

15 Defendant argues, and the administrative record seems to confirm, trettitheof the
GFE would not drain the public fisc because in the follow-on CONNECT contract, DOI has
identified a thirdparty, not the eventual awardee, to “perform the hosting requirements for which
the GFE and GFl is necessary.” Def.’s Reply at 9. Tihappears that the GFE and GFI will
be transferred to a third party regardless of the result of DOI's twgection.Id. at 9 & n.7;
see alsd-mail from Shelita Sainkouis of AQD to Harris 1 1, 3 (Oct. 28, 2010 1:21 PM),
attached afx. 16 to Pl.’s Resp. (identifying MITRE Corp. as the “Government’s designated
representative” to receive the GFE/GFI).

16 Counsel for Harris stated at oral argument that “[t]he government bears dea bur
of showing that it i@bsolutely cleathat there isi0 reasonable chantlkat some disruption to
the status quo is not likely to return.” Nov. 12 Tr. at 49 (emphasis added). Harris’sggropos
standard of absolute clarity appears to impose an even heavier burdérete@mdard
prescribed by the Supreme @b Even applying Harris’s suggested standard, however, DOI has
made a sufficient showing to establiglth absolute clarity that there is no reasonable chance
that DOI's past violations of CICA will recur. hE voluntary cessation doctrinetieerefore
inapplicable.
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reasonable expectation that the alleged violation, the allegedly wrongful behauidrbe
expected to [recur] . . . [becauskére is no CICA stay to either ignore or to overridiee stay
no longer exist$) (statement otounsel for Stanley)Plaintiff overstates the agency’s
obligations under CICA when it argues that the case is hot moot because “thet fiis& tha
Government will again disrupt the status quo is clear and substantial.” Pl.’'s RESp. a

CICA does nbprecludeeveryalteration to the status quo; DOI's obligation under CICA
is narrower. In this case, DOI has agreed to re-evaluate the quotations of &tant¢arris in
light of the allegations made in Harris’s GAO prote&hd DOI has stated that it intends to
investigate each of Harris’s allegations. It has also represented tetaytiod performance of
the follow-on CONNECTcontractwill remain in placeduring the pendency @OI’s corrective
action. Any action the agency may take during or as a reststaafrrective actiorwould likely
constitute a separate procurement decision that Hawisl seek to challenge in an appropriate
forum. However, the Government’s voluntary cessation of performance duringtenpg of
DOI’s corrective action and statements of Government counsel regarding |B¢Bl of any
present intention to request that Stanley or any other contractor perform tagksl dowvthe
follow-on CONNECTcontract & sufficient to show, with the requisite clarity, that there is no
reasonable expectation tHa@I’s past violations of CICAwill be repeated

B. Any Challenge to DOI's Conduct in Taking Corrective Action Is Not Ripe For
Review

Plaintiff next argues that there remains a live controversy be€sdkmay be setting
itself up to be able to allow Stanley to perform tasks covered by the foll @WGNNECT
contract through some contracting vehiaieer thanthefollow-on CONNECT contract.See
RevisedCorrectiveAction Letter at 2 (confirmin@that, during the pendency of the corrective
action, the stay of performanoéthe [CONNECT]Solution 2010 contrachall remain in
place.”) (emphasis addedplaintiff argues that the Court should “enjoin[] the Government
during the pendency of the corrective action process . . . from allowing Stanlefotonpiisks
covered by th€ ONNECT Solution 2010 Solicitation . . . either under the awarded contract or
any other contract.” Pl.’s Resp. at-29. Putting aside the presumption of good faith that the
Government is afforded whenhundertakegorrective actionChapman Law Firm Co. v.
Greenleaf Constr. Cp490 F.3d 934, 940 (Fed. Cir. 2007), plaintiff's theory runs afoul of
another justiciability doctrine: ripeness.

“[T] he ripeness doctrine . . . preVsiiit . . courts, through avoidance of premature
adjudication, from entangling themselves in abstract disagreements oveisaditive policies,
and also . . protecfs] the agencies from judicial interference uatil administrative decision has
been formalized and its effects felt in a concrete way by the challenging paftielsbott Labs
v. Gardner 387 U.S. 136, 148-49 (1960verruled on other grounds by Califano v. Sanders
430 U.S. 99 (1977)Agency actions ripe for review when ifl) “marks ‘the consummation of
the agency’s decisionmaking proces®,, it [is] not . . .merely tentative or interlocutory” and

17 Unlike mootness, it is plaintiff's burden to establish ripendéstris v. United States
58 Fed. CI. 95, 97 (2003) (citifdcNutt v. Gen. Motors Acceptance Corp. of Jia®8 U.S. 178,
189 (1936)).
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(2) itis one that determines “rights or obligations” or is one “from which legal conseguetlice
flow.” NSK Ltd. v. United StateS10 F.3d 1375, 1385 (Fed. Cir. 2007) (quotsnnett v.

Spear 520 U.S. 154, 177 (1997)Y.his court has recognized in similar contexts that “[a] claim is
not ripe where it rests upon contingent future events that may not occur as @ujopandeed
may not occur at all.’Eskridge 92 Fed. Cl. at 94 (quotintex. Bio & Agrobef. Consortium v.
United States87 Fed. CI. 798, 804 (2009¥ee also Commonwealth Edison Co. v. United
States 56 Fed. Cl. 652, 658 (260

Plaintiff's suspicions abou®Ol’s future actios are simply too speculative ¢ceate a
ripe controversy.In Madison Services, Inc. v. United Stat@8 Fed. Cl. 673, 676 (2009), the
plaintiff filed a protest in this court challenging the Federal Emergency Mamag Agency’s
“expressed intention” to follow the recommendation of the GAO in a previous bid protest. T
Government moved to dismiss on the ground that the agency had defigéively determined
whether and how to implement GAO’s recommendationat 677. After the motion to dismiss
had been fully briefed, the Government filed a renewed motion to dismiss informioguttie
that the underlying procurement had beerceted. Id.

Like the plaintiff inMadison Servicedjarris “cannot avoid dismissal by speculating as
to what[DOI] mightdo” Id. (emphasis added3ee alsd-orestrySurveys & atav. United
States44 Fed. Cl. 485, 492 (1999) (declining to grant febgarding agency’potentialuse of
past performance ratings in awarding future contracts because “no acticamambained
regarding future, and at thi®int speculative, contracts”’As Madison Serviceturther
demonstrates, speculation as to wthatagencynightdo cannot give rise torge controversy
because the agency can decidpucsue a different course of actias, it didin Madison
Servicedy cancelling the solicitation altogether.

Indeed, plaintiff is arguably in a worse position than the plaintiadison Services
because its concernnst only speculative, batisocontradictedoy Government counsel’s
representation that DOI has no present intention of permitting Stanley or angaihractor to
performtasks covered by tHellow-on CONNECT contract under that contractamy other
contractual vehicle.Nov. 12 Tr. at 8. If future circumstances lead the DOI to change its mind
in order to “meet its immediate and short term ngddsat 8,plaintiff may at that point seek to
challenge DOI’s action in an appropriate foruBee idat 25 (“[DOI] would have a right to
explain thebasis for wanting to utilize Stanley or someone else, and this Court would then have
an opportunity to . .review. . .thataction, and dtermine its propriety, as welk weigh any
harm that Harris would suffer as a result of that usage, and any harm thateheygaw might
suffer by being enjoined from using it, and where the putderest lies.) (statement of counsel
for defendant).But until the agency acts in a way that is not “merely tentative or interlocutory,”
NSK, Ltd, 510 F.3d at 1385, this court may not adjudicate plaintiff's unripe claims.

C. The CourtDeclinesto Stay Proceedings and Lacks Authority to Retain
Jurisdiction Pending Future Developments

Plaintiff alternatively requests that the Court stay proceedangsretain jurisdiction over
this action “to ensure that Harris has an opportunity for a bid protest remedy.’R&ps at 31.
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Plaintiff fears thaDOI may elect to contract using a vehicle “arguably insulated from traalition
bid protest review, separate and apart from the override issues before this & tdir

Although plaintiff may be correct that future action by the DOI could leave it utihho
forum to hearits bid protest, such an outcome would be the result of the interplay of statutes
regulating federal government procurement enagyedongressit different times.The
jurisdictional limitations that mighareventchallenges tagency ationin thiscourt would
remain applicablevhether or not proceedings in tltigsewere stayed. Plaintiffsoncerns
about the limitations Congress has imposed on this Court’s jurisdiction over bid protesis
provide a basis fahis Court’s retaimg jurisdiction and doot present a “pressing need for [a]
stay” of proceedings in this cas€herokee Nation of Okla. v. United Stat&24 F.3d 1413,
1416 (Fed. Cir. 1997).

Moreover, the requirement that the parties be involved in a live dispateene that is
neither moot nor unripets-a fundamentgdrerequisiteo the court’s jurisdiction, nameljhe
requirement of a justiciable controversyeeMassachusetts v. Envtl. Protection Agers9
U.S. 497, 516 (2007¥)ee also Prasco, LLC v. Medicis Pharm. Cp§37 F.3d 1329, 1336 (Fed.
Cir. 2008) (discussing the Supreme Court’s development of “various more specific but
overlapping doctrines rooted in the same Article Il inquiry, which must béanatcontroversy
to be justiciable, including standing, ripeness, and a lack of motjtn&taying the case while
retaining jurisdiction is simply not an option because, having found that plaink#ifreare
either moot or unripe, the Court has no jurisdiction to hear them nanstdismiss theaction.”
RCFC 12(h)(3) (emphasis addesige also Chapman Law Firs90 F.3d at 9390 (after a
finding that the action was moot, “the Court of Federal Claims should have disnhissetd.

CONCLUSION

For the foregoing reasons, defendant and defendant-intervenor’'s motions to dismiss
pursuant to RCFC 12(b)(1) aBRANTED. Plaintiff's actionis DISMISSED without prejudice
on grounds of mootness and because Harris’s claims regarding conduct that may aagur dur
the implementation of corrective aatior at some other future tinage not ripgor resolutionby

18 For example, if DOI issued a task order to Stanley valued at $10 million or lesst, neithe
GAO nor (arguably) this court would have jurisdiction because of the passagd-efital
Acquisition Streamlining Act of 1994, Pub. L. No. 103-355, 108 Stat. 3243 ({&&dijied as
amended at 10 U.S.C. 8§ 2304c(e) and 41 U.S.C. 8§ 258p.A&D Fire Protection, Inc. v.
United States72 Fed. Cl. 126 (20063ge alsdelex Sys., IncB-400321, 2008 CPD 1 154,
2008 WL 3112559, at *2 (Comp. Gen. Aug. 5, 2008) (dismissing GAO protest of task order
valued under $10 million)Butcf. Idea Int'l, Inc. v. United State¥4 Fed. CI. 129, 137 (2006)
(“FASA’s prohibition on bid protests does not cover GSA Federal Supply Schedule orders.”);
Matthew Chow, Tara L. Ward, Amy Bryan & Theodore Rich&ehch MemorandunCourt of
Federal Claims Task Order Bid Protest Jurisdiction and Expectation Damagdss. CONT.
L.J. 975, 998-99, 1010-11 (2009) (arguing that the Court of Federal Claims could potentially
exercise jurisdictioover a protest of a task order “valued in excess of $10 million” based on an
alleged breach of the implied contract to consider proposals fairly and hpnestly
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the Courtat this time. The Clerk is directed tenter judgmentor defendantonsistent with the
foregoing

Some information contained herein may be considered protected information tubject
the protective order entered in this action on October 20, @itBet entry ). This Opinion
and Order shall therefore be filed under seal. The parties shall review the opideiarmine
whether, in their view, any information shouddd redacted in accordance with the terms of the
protective ordeprior to publication. The CouRURTHER ORDERS that the parties shall file,
by Monday, December 13, 201(a joint report identifying the information, if any, they contend
should be redacted, together with an explanation of the basiadhrottheir proposed
redactions.

IT 1S SO ORDERED.

s/ George W. Miller
GEORGE W. MILLER
Judge
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