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OPINION AND ORDER

WHEELER, Judge.

In this postaward bid protest, Plaintiff Fulcra Worldwide, LLC (Fulcra)
challengeghe Department of DefensS@ENTCOM Contracting Commaisdaward of a
contractto SOS International, Ltd. (SOSIi) for strategic commurecamanagement
services (SCMS)n Iraq. Fulcrais the incumbent contractor, havidgeld an SCMS
contract with CENTCOM for approximately the past threeand one-half years.
CENTCOM used aowest price, technically aeptable sourceelection methodn
awarding the contract. SOSi submittdte lowest price. CENTCOM performed a
technicaland past performance evaluation of SO®Feposaland found it acceptable.
Therafter, CENTCOMawarded the contract to SO&iJune 9, 2010Whenthe agency
debriefed Fulcraon June 10, 2010, Fulcmiscoveredthat SOSi's proposed priosas
significantly lower than Fulcra’'gproposed price. Fulcra filed a protest with the agency
on June 16, 201(and then with th&overnment Accountability OfficeGAO) on June
25, 2010. CENTOM agreed to take corrective action Ipgrforming a technical
evaluation of allof the six proposals receivedSOSi and Fulcra were the only offerors
that the agencfound technically acceptable. CENTCOM confirmed its awar8 @i
as the lowest price offeror. Fulcra refiled itetestat the GAO on July 22, 2010The
GAO summarily dismissed all but one of Fulcra’s protest grounds on July 28, 2010.
Fulcra therfiled a supplementaprotest on September 2, 2010. On September 7, 2010,
the GAO dismissed seven of Fulcra’s ngupplementagprotest grounds. Fulcra filats
actionin this Court on October 26, 2010, before the GAO had issued any demisiba
merits.

Fulcra’s protest is based mainby an answer that CENTCOM provided to one of
Fulcra’s questions during the solicitation process. CENTCOM stated that the effort
required under the new solicitation was “largely similar” to the scope of the existing
bridge contract being performed by Fulcra. When Fulcra later learned at the debriefing
of SOSi’s much lower price, Fulcra doubted that SOSi could actually perform a “largely
similar” effort at the quoted price. Fulcra therefore alleges in counts one through four of
its complaint that: (1) CENTCOM should have found SOSi’'s proposal technically
unacceptable because SOSi could not provide “largely similar” services to the bridge
contract at the priceoffered; (2) CENTCOM must have relaxed the technical
specificationdor the benefit of SOSI, again because “largely similar” services could not
be provided at SOSi’s low price; (3) CENTCOM did not notify offerors of any change in
requirements, yet the requirements must have changed if SOSi's proposal was deemed
technically acceptable; and (4) the solicitation must have contained a latent ambiguity if
it can be read to accept SOSi's proposal for services of a much lower quantity and
quality. Count fiveof Fulcra’'s complainallegesCENTCOM failedto perform aational
price realism analysis of SOSi’s low price.
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Fulcra’s protest also containscaunt six, alleging dbait and witch” violation.
Fulcra asserts that SOSi submitted resumes for key personnel that it either did not intend
to use onthe contract, or did not know whether the proposed personnel would be
available to work on the contract.

The Court considered this protest on an expedited basis. Defendant submitted the
administrative record on November 8, 2010, and later amended the record with filings on
November 12, November 16, December 6, and December 13, Z0&0Court permitted
Fulcra to conduct discovery ats “bait and switch” allegation, allowing depositions to
determine whether SOSi had committed any improprieties in providing key personnel
resumes in its proposal. Counsel for Fulcra persuaded the Court that this information
would not be found in the administrative record, but would only be known by former or
currentSOSI representatives and the proposed personnel. The Court held an evidentiary
hearing on December 14, 2010 to receive testimony and documentary evidence relating
to Fulcra’s count six. However, as explained below, the Court demdious other
requestso supplement the admstrative record.

In order to allow Fulcra to conduct discovery on the “bait and switch” allegation
and also to proceed witthe other counts on an expedited basieg Court required
separate briefing on counts one through five, and count six, respectively. Under this
approach, the parties briefed counts one through five as the depositions were proceeding
as to count six. After all briefs had been submitted, the Court heard oral argument on all
six counts on December 29, 2010. At the close of argument, the Court provided a bench
ruling, to be followed by this opinion.

In brief summary, the Court finds that Fulcra’s protest is without merit. If Fulcra
actually relied on CENTCOM'’s “largely similar” response to the extent it alleges, such
reliance was unreasonable. The best way to compare the scope of work of the bridge
contract and the new contract is to study the respective requirements in detad, and
preparea detailedanalysis of the differences. The phrase “largely similar” is vague and
imprecise, and potentially has a range of different meanings. The Court cannot accept
Fulcra’s contention that the agency’s “largely similar” characterization shouldtstést
for a careful review of the actual requirements. Moreover, CENTCOM reviewed SOSi’s
price and proposed method of performance, and found that the requirements could be met
at SOSi’s lower price. The Court will not substitute its judgment for that of the agency in
this regard, so long as the Court finds the agency’s determination to be reasonable.
Finally, even after depositions and an evidentiary hearing, Fulcra was not able to prove
its “bait and switch” allegation. Accordingly, Fulcra’s protesténied, and the Court
will enter judgment for Defendant.



Background

A. The Solicitation

1. Description of Services

On May 15, 2010, the Joint Contracting Conmaha-Irag/Afghanistan, novealled
CENTCQOM Contracting Commandissued S8licitation No. W91GDW10-R-0011.
Administrative Record (AR) 14832 The solicitation wa$or a commercial firrdfixed
price contracfor srategic communication anagementesvices (SCMS). AR 9.The
anticipated period ofontract grformance was eiglmonths beginning on July 23, 2010
with one ninemonth option period.ld. The solicitation described the services to be
acquired as follows:

[T]he Strategic Communications Management Services contract will obtain
the services of a contractor to ensure current and thorough understanding of
our communication environment, conduct accurate assessments, develop
communications strategies and tactics, identify opportunities, and execute
events to pursue the strategic engagement of our desired audiences.
Additional goals are to effectively build US decision makers’ and the
public’'s understanding of Iraq’'s current situation, future and strategic
Importance as a stabilizing presence and ally against terrorism in the middle
east.

AR 157. The statement of woikiso describedive tasks that the contractor would
perform: (1) Media Monitoring, Assessment, and Reporting; (2) Communication
Research and Planning; (3) USFSpokesman Media Advisor/Speechwriter; (4) USF
English & Arabic Web Site Management & Mainteo@nand (5) Government of Iraq
Liaison. AR 161-170.

2. Method of Evaluation

CENTCOM stated in thedicitation that it would use &owest price technically
acceptable (LPTA) source selectionethod inaccordance with Federal Acquisition
Regulation (FAR) 15.102- AR 227. Offerors would be evaluated based on three
factors (1) Cost/Rice, (2) Technical Proposal, and (3) Past Performaride. The
solicitation explaind that price would bevaluated first and offers woulzk listedfrom
lowest to highest price based dotal evaluated price. AR 228. After the price
evaluation,the agency wouldegin its technical evaluation, starting with the lowest
priced offeror.ld. The lowest priced proposal exceeding acceptability standards for non

2 Except for the evidentiary hearing befahe Court, the following factleeferences are drawn from the
administrative recordSeeBannum, Inc. v. United State404 F.3d 1346, 1356 (Fed. Cir. 2005).




cost factorswould be considered the successful offer and all remaining technical
evaluatimms wouldcease.ld.

For the price evaluatiofGENTCOM added the price for each contract line item
number (CLIN)by multiplying the proposed unit price by the estimated quantity for each
respetive CLIN. AR 228. Thedlicitation provided that CENTCOM wouldonduct a
price analysis for each offeror’s total evaluated price:

Unrealistically low proposed cost/prices may be grounds for eliminating a
proposal from competition either on the basis that the offeror does not
understand the requirement or the offeror has made an unrealistic proposal.
In the event that the Government determines the offeror's price to be
unrealistically low, it may use that information in the technical approach
evaluation as evidence that the offeror lacks understanding of the
requirement. Price Aalysis techniques may includecomparison of the
propased prices received in response to the solicitation, comparison with
other contract prices for similar services, and/or a comparison of proposed
prices with the Independent Government Cost Estimate.

Id.

For technical acceptability, CENTCOM would egbroposals basedn seven
subfactorsas either acceptable or unacceptalité If one or more subfactors were rated
unacceptable, the entire technical proposal would be rated unacceptabl€he seven
subfactors werg(1) Media Monitoring, Assessment, and Reporting; (2) Communications
Research and Planning; (3) U&FSpokesman Media Advisor and Speechwriter; (4)
USF1 English and Arabic Website Management and Maintenancé&dggrnment of
Iragq Liaison;(6) Media SpaceAssessmenand Media Engagement Strategy; and (7)
Transition Project Plan and Management PlaiR 22831. For the first five subttors,
the agencywould evaluateproposals base@n the offeror's understanding of the
personnel required for the taskAR 22830. For these fivefactors, offerors were
requiredto submit the resunseof key personnel who would be assigned to perform the
task. 1d.

For past performance, CENTCOM would evaluate offerors(bnhwhether the
offeror had been terminated for default durthg past three yearand (2) whethethe
offeror had a “pass” or “neutral” rating on all past performance questionnaires
whether the offeror had no past performance rating. AR 231.

3. SolicitationAmendments

CENTCOM issued twoamendments$o the solicitation. In Amendment 001, the
agency extended the deadline to submit questions from Maptildvay 22, 2010. AR
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220, 23339.

In Amendment 002, CENTCOMnsweed questions thaprospective

offerorshad submitted. AR 24@4. The second amendment also included a modified
statement of work and statementtloé evaluation criteria. Of the 64 questions answered
in the second amendment, two questions are relevant to this bid protest.

Question

Answer

Are these services currentlybeing
performed through the bridge contrg
W91GDW-10-C-00047

Yes, this effort is largely similar to th
bridge contract W91GDW-10-C-0004.

P

Page 11, Section 2.0 (Scope), 2
paragraph. The RFP states that “]
contractor supporting all tasks, with t
exaeption of USH English and Arabig
Website Management and Maintenan
will primarily perform assigned tasking
located with J9 Strategic Communicatid
staff.” However, in section 4.0, Summsa
of Requirements, the RFP states that “
services describeth this section shall b
provided in the most cost effective mant
either in theater or in other locations
mutually approved by the contractor a
Contracting Gficer.” Q: can the contractg
propose a combination of CONUS 4
OCONUS personnel and bevaluated a
technically acceptable?

Yes, however proposal should clearly sh
what portions of tasks would be perform
OCONUS, which CONUS, how a cohesi
govt-contractor team will be formed, ar
how time zone issues will be overcome
pcritical tasks. The government reserves
nmght to increase in theater support
rguality/timeliness of support is affected
I'hresufficient in theater support, without g
increase in price.
ner

ed
ve
nd
for
the

by
N

AR 260-61.

B. CENTCOM'’s Award Decision

CENTCOM received six offers in

response to the solicitation. AR 236Si

offered the lowest evaluated prio€$2,654,343.57. AR 618. Fulcra offered the highest

evaluated price of [ .. .] Id.

BecauseSOSi submittedhe lowestprice, the Technical Evaluation Team (TET)
evaluated SOSi’'s proposéitst. AR 61718, The TET consistedf five members of
CENTCOM'’s progam office with the team leaddseing the contracting fficer’s

representative.

AR/14. As part of its technical proposal, SOl&ted [ . . . ] key

personnel and submitted [ . . rg¢sumes. AR 223, 6:87. Among the personnel listed

3 “CONUS” and “OCONUS” stand for “Continental United States” and “Outside th&i@ntalUnited

States” respectively.



were Adam Fife, [Mr. 1], and [Ms. F]. AR 222. The TET found SOSis&chnical
proposalto be acceptable. AR 64I8. The agency also reviewe8OSi’'s past
performance recordind found it acceptabldd. No other proposals were evaluated for
technical acceptability or past performance, and CENTCOM awarded Contract No.
W91GDW-10-C-0009 to SOSi on June 9, 2010. AR 617-18, 632-89.

CENTCOM’s cottracting officer, in his award decision document, also conducted
a price analysis. SOSi's total evaluated priwas significantly lower than the
Independent Government Estimat&E) of $8,250,284.50.AR 618. The comacting
officer observed thatll the proposed offers were at least [ . .pdrcentlower than the
IGE. 1d. The contracting officeexplainedthat the IGE price was constructed by
extrapolating prices from the bridge contrge¢¥91GDW-10-C-0004)and the SMCS
IDIQ contract(W91GER-D6-D-0009), alsawarded to Fulcrato estimate mobilization
costs. Id. The contracting officeanalyzedthe differencebetween the IGE and the six
proposed prices as follows:

This can be explained by changes in the requirement and a veryghorou
review and revision of the Statement of Work compared to the previous
contract. The revised statement of work more clearly specified the
requirements and allowed a greater percentage of effort to be completed
CONUS as opposed to the Iragi theater. In addition, the maturity of the
effort as well as the reduced risk environment has enabled a reduction in
prices.

Id. The contracting officer alstbund that SO$s total evaluated price was [ . . . |
percentlower than the next lowest evaluated pricel. Nevertheless, the contrax
officer found SOSi’s price reasonable.

[Blased upona review of the entire proposal it is determined that this is
most likely due to SOSi placing a greater emphasis on performing work
CONUS| . . . ] where costs are substantially reduced. Finally, SOSi
appears to be relying on capabilities previously developed and fielded in
support of other efforts, as evidenced by their use of a modified versjon of

. . . ], significantly reducing their developntecosts. As long as this
appro&h is found to be technically acceptable by the Technical Evaluation
Team, then price reasonableness can be reasonably ascertained.



C. Post-Award Challenges

1. Agency Protest

CENTCOM provided a debriefing to Fulcra on June 10, 2010. AR 690. In the
debriefing, the contracting officer explained that Fulcra’s technical proposal and past
performance were not evaluated because SOSi, the lowedl pfifeza, submitted a
technically acceptable proposal and reedian acceptablgast performance ratingd.

On June 16, 2010, Fulcra filed an agency lgwetest with CENTCOM raising five
grounds of protest centered mainly on SOSi’s low price. AR 708.1-708.10.

CENTCOM responded to Fulcra’s agency protastietterdatedJune 18, 2010
AR 70408. The contracting officer pointed out that while “the Government may
eliminate a proposal on the basis of concerns of price realism, it does not obligate the
Government to do sb. AR 705. Herg the TET thoroughy evaluated SOSi’'s proposal
and determined that SOSi understood the technical requireméats.Furthermore,
CENTCOM *“took into account the unique merits of the awardee’s technical soluteon as
means of significant cost savingsltl. The contracting officer also addressed Fufcra
assertion that it could not have awarded a contract “largely similar” to the bridge contract
to SOSi at the award price.

Fulcra’s assertion fails to recognize that whihe deliverables, and quality
and quantity of said deliverables are “largely similar” to the bridge contract,
the manner in which those services are providedot mandated by the
solicitation to be fundamentally similar to the Fulcra technical solution.

AR 706.

2. First GAO Protest

On June 25, 2010, Fulcra filed a protasthe GAO. AR 693703. On July 13,
2010, the contracting officer informethe GAO that the agencyintended to take
corrective actiorby evaluating all six proposals. AR 13f after the new evaluation,
SOSi was no longer the lowest priced and technically acceptable offeror, he would
terminate the contract for convenience and award the contract to the new successful
offeror. 1d. Accordingly, the GAO dismissed the protest. AR 623.

In the new evaluation, CENTCOM evaluataitisix offerors to determine if tlire
technical proposal and past performance waceeptable. AR626-27 The TET
concluded that onlywo proposals were technically acceptable, Fulcra’s and SOSIRs.
627. All six offerors had acceptable past performance. Id.



The contracting officer again analyzed SOSi’s price, finding that the price was
reasonable and realistic. AB2729. The contracting officestatedthat “SOSi’s
proposal demonstrates a significant degree of familiarity with the nuances of operating in
the area of responsibility, as evidenced by their experience in executing the Iraqi Advisor
Task Force (IQATF) and the Foreign Media Analysis (FMA) contracts agibled in
their proposal.” AR 627. Furthermore, the contracting officer found tBaSi's
proposal demonstrates a high degree of familiarity and experience with many of the core
tasks associalewith SCMS services so as to inspire significant confidetheg the
proposed price is based on a proper understanding of the requiferA@n627#28. The
contracting officelalso found that SOSi was able to perform the same deliverables [ . . . ]
and that SOSi’s proposal relib@avily on solutions developed and fielded in support of
other efforts. AR 628. Using LPTA source selection procedures, the contracting officer
again determined that SOSi's offer “is the most advantageous offethdéoiU.S.
Government.” AR 630.

3. Second GAO Protest

On July 22, 2010, Fulcra renewed its protest at the GAO, asserting six grounds of
protest AR 46174. The first was thatSOSI's price was unrealistic. AR 4656.
Second, Fulcra alleged that SOSi's proposal was technically unacceptable. AR 466.
Third, totheextent that CENTCOM accepted a proposal from SOSi offering lower levels
of services than Fulcra is currently providing, CENTCOM impermissibly relaxed the
mandatory technical specification AR 467. Fourth, CENTCOM accepted a proposal
from SOSi offering dower level of services, revealing that the solicitation had a latent
ambiguity. AR 467-68. The fifth and sixth grounds of protest related to specifiddasks
which CENTCOM allegediyad accepted a proposal that was“tentgely similaf to the
bridge contract. AR 468-70.

On July 28, 2010, the GAO dismissaabtest groundsvo through sixas factually
and legally insufficient. AR 474.1. The GAO found that “a protéstmere inference
and speculation is insufficient to establish a valid baspgatest.” Id. Thus, the GAO
stated that the agency report only had to address the first protest ground. Id.

On August 23, 2010, CENTCOM submitted the agency report. AR32300n
September 2, 2010, Fulcra filed a supplemental protest alleging nine new grounds for
protest. AR 56&9. Seven of the new grounds pertained to whether the contract award
to SOSi was'largely similat to the bridge contractld. Fulcra also addetbait and
switch” and organizatioal conflict of interest allegatiam AR 56567, 571. Forhe “bait
and switch allegation Fulcra allegedhat SOSi misrepresented to CENTCOM the key
personneto be employed on the contraddR 565. The supplemental protest included a
declaration from [Mr. A]l. AR 577/8. [Mr. A] stated thaon August 27, 2010, he
received unsolicited telephone calls from td@mer senior SOSi executives with
knowledge of the technical proposal, one of whom had been involved in preparing it. AR
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577. In those anather conversati®) the informants told [k A] that SOSi did not plan
to use the key personnel listed time proposalput instead planned to hiemployees
from Fulcra. AR 57478. [Mr. A’s declaration]specifically mentionedMr. B, Mr. C
and Mr. D]. _Id.

On September 7, 201he GAO dismissedall of the protest groundlating to
the statement in Amendment 002 that the current SMCS contrdetrgely similat' to
the bridge contract. AR 582.41. The GAO stated:

The comparison here goes to the scope of work being performedenot t
means and methedeing employed by Fulcra to accomplish the bridge
contract statement efork. The Q&A did not say, natoes it stand for the
proposition, that offerors’ staffing levels here had to be “largely similar” to
Fulcra’s staffing on the bridge contract. Likewise, the RFP established that
the agency’s technical evaluation would be based on whether an offeror’'s
proposal successfully demonstrated the ability to perform the statement of
work requirements, not whether an offeror’s proposal was “largely similar”
to Fulcra’s incumbent staffing. To the extent Fulcra believes the RFP
required offerors to propose means and methods of performanee (
staffing) “largely similar” to that being employed on its bridgentcact,

such an interpretation of the solicitation is not a reasonable one.

Id.

The GAO did not dismiss tHdait and switch allegation. Id. For this allegation,
the contracting officer submitted a supplemental statement of facts on September 9, 2010.
AR 562. The contracting officer stated that even after reading [Mr.d&slaration: I
still do not have grounds to believe that SOSi made any misrepresentations in their
staffing proposal.”_Id.Before the GAO issued any decision on the merits, Fulcra filed its
action in this Court. (Compl. 11 23-24.)

D. Court Proceedings

On October 26, 2010, Fulcra filets complaint assertingsix counts: (1) the
agency failed to follow the evaluation scheme in the RFP by failing to determine that
SOSi’'s proposal was technically unacceptable; (2) in order to accept SOSi's
unreasonably lowpriced proposal, the agency relaxed the minimum technical
specifications stated in the RFP; (3) the agency failed to notify Fulcra that it had changed
its requirements; (4) the agency failed to correct a latent ambiguity; (&yémey should
have found SOSi’'s price unrealistic; and (6) SOSmuutted a “bait and switch
violation.
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Fulcra filed a motion for discovery as ¢tount six Fulcraargued thatif allowed
limited discoveryit could prove that a “bait and switchiad occurred. (Mot. for Disc.
4.) Fulcrarelied on the same declaration from [Mr. A] submitted to the GAO, stating that
he hadreceived unsolicitedelephone calls from two former senior executives at SOSi
[Mr. A] learnedthat SOSiallegedlylacked qualified persons for key positions in this
procurement, and therefore intentionally submitted resumes for key positions of persons
it did not intend ¢ use on the contract(Mot. for Disc. 8) For this motionFulcra no
longer includedMr. B] in the “bait and switch” allegations. Fulcra allegbdt SOSi
misrepresentethe status of four key personnel, Adam Fife, [Mr. E], [Ms. F], and Bill
Dixon. (Mot. for Disc. 56.) The ur heard oral argument on Fulcra’s discovery
motion on November 10, 2010. The Court granted the motion at the oral argument,
determiningthat Fulcra had a good faith basis for‘isit and switch allegation and that
Fulcrashould be given the opportunity to pursue the potential factual supidot. 10,
2010 HrgTr. 1415.) Fact information relating to this allegation likely would not be
found in the administrative record. kt 14.

The Court held an evidentiary hearinglemcra’s ‘bait and switchallegation on
December 14, 2010. At the hearing, the Court heard the testimony ofvitoesses
Adam Fife, former Vice President of Business Development at SOSi, [MfoGier| . .

. ]at SOSi, [Mr. H], [ . . . htFulcra, and Luke Pingel, Corporate Counsel for SCEgie
generallyDecember 14, 2010 Hr'g T¢‘Hr'g Tr.”). At the evidentiary hearing, Fulcra
presented evidence @n“bait and switch” violatiorfor a different set of people than it
had alleged in its motiofor discovery. Fulcradid not present any evidencegarding
Bill Dixon or [Mr. E], but focusednstead orthe availability offMr. 1], [ . . .], Mr. Adam
Fife, SOSi's proposed Project Directand[Ms. F], SOSi's proposed [ . . . ].

For [Mr. 1], Fulcrashowed thate is the CONUS [ . . . ] for one other project
(Hr'g Tr. 32.) SOSi’s technical proposal did not state explithigt [Mr. ] would be a
parttime CONUS[ . ..]. (Hr'g Tr. 33) Mr. Fife testified howeverthatSOSi's pricing
showedMr. 1] to be onlyparttime on the projectld. Mr. Fife also pointed out that the
solicitation did notrequire an offeror to statevhether a position was péiine or fulk
time. (Hr'g Tr. 39.) Mr. Fife explained that the SCMS contratt nd requirea full-
time CONUS [ . . . pecause it waa small program and [Mr. lhad a full corporate staff
to support him. (Hr’g Tr. 40.)

For Mr. Fife, Fulcra showed thathe phnned to set up the prograas Project
Director and then leave the project. (Hr'g Tr-22) However, Mr. Fife testified that he
would only leavethe programif the agency consented. (Hr'g Tr. 241J the agency
askedMr. Fife to stay as Projectif2ctor,he would have stayedHr'g Tr. 36-:37.) Mr.
Fife also testified that as of December 6, 2010, he started his own busidass longer
worked for SOSi. (Hr'g Tr. 13, 32.)Fulcraalso called [Mr. GJand [Mr. H] for the
purpose of demonstratirtha Mr. Fife would only serve as Project Director for a short
period. [Mr. G]testified that, due tMr. Fife’s critical position at SOSi, Mr. Fife would
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only stay in Iraq for a couple of weeks. (Hr'g Tr-B3, 72.) [Mr. H]testified thatin
approximatelyJune 2009, Mr. Fife toldiim he was not interested in going back to Iraq
on an extended basis because he had a new wife and infant child. (Hr'g Tr. 113-14.)

For [Ms. F], Fulcrapresented evidence that Mr. Fife did not speakMs. F]
about going to Iraq before submitting hesume inthe SCMS proposal. Hf'g Tr. 19
20.) Mr. Fifepresumed that [Md~] was willing toparticipatebecause she had agreed to
go to Afghanistan for the exact same positidgd. Onexamination by SOSi's attorngy
Mr. Fife explained that he assumed [Ms. wduld be willing to serve on the SCMS
contract becausgMs. F] had expressed interest in a [ . . . ] position in support of
deployed troops. (Hr'g Tr. 35-36.)

At the end of the “bait and switch” proceedings, the Court afforded the agency an
oppatunity to reconsider or affirm its decision to award the SCMS contract to SOSI.
(Hrg Tr. 14647.) Aftera fewminutes of discussion between DOJ counsel and agency
counsel, theagencyresponded that it was quite comfortable with its award decision, and
did not want to change it. (Hr'g Tr. 152-53.)

Jurisdiction and Applicable Standards for Decision

A. Jurisdiction

Jurisdiction is a threshold matter that must be established before the Court can
proceed to the merits of the case. Steel Co. v. Citizens for a Betteorinenf 523
U.S. 83, 9495 (1998). The Court has jurisdiction ovefulcra’s postaward bid prast
pursuant to the Tucker Act, 28 U.S.C. § 1491(b)(2006), as amendedheby
Administrative Dispute Resolution Act of 1996, Pub. L. N0104320, § 12(a)b)
(1996). The Act states that the Court of Federal Claims “shall have jurisdiction to render
judgment on an action by an interested party objecting to . . . a proposed award or the
award of a contract.” 8 1491(b)(1). The Court of Federal Claims “shall have jurisdiction
to entertain such an action without regard to whether suit is instituted before or after the
contract is awarded.” 1d.

B. Standard of Review in Bid Protests

The Court reviews bid protests under the standards set out Adthaistrative
Procedure Act (APA), 5 U.S.C § 70&ee28 U.S.C. § 1491(b)(4). Under the APtAge
Court will set aside the agency decision ifist “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with lavBanknote Corpof Am., Inc. v.
United States365 F.3d 1345, 13591 (Fed. Cir. 2004jciting Advanced Data Concepts,
Inc. v. United State216 F.3d 1054, 10538 (Fed Cir. 2000)). Aprocurementnay be
set aside if (1) the procung official's decision lacked a rational basis; or (2) the
procurement procedure involved a violation of regulation or procedurat 1851.
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In this case, Fulcra alleges that the contracting officer lacked a rational basis for
his decisiorto award the contract to SOSWhen a challenge is brought on this ground,
the test is “whether the contracting agengsovided a coherent and reasonable
explanation of its exercise of discretion, and the disappointed bidder bears a heavy
burden of showing that the award decision hadational basi.” Impresa Construzioni
Geom. Domenico Garufi v. United Statez38 F.3d 1324, 13323 (Fed. Cir. 2001)
(citations omitted) Agency decisionshould be set aside as arbitrary and capricious if
the agency “entirely failed to consider an important aspect of the problem, offered an
explanation for its decision that runs counter to the evidence before the agency, or [the
decision] is so implausible that it could not be ascribed to a difference in view or the
product of agency expertise.Ala. Aircraft Indus, Inc-Birminghamyv. United States
586 F.3d 1372, 1375 (Fed. Cir. 20qguotingMotor Vehicle Mfrs. Ass’n v. State Farm
Mut. Auto Ins. Ca.463 U.S. 29, 43 (1983)).

This standard for review is “highly deferential.” Weeks Marine, Inc. v. United
States 575 F.3d 1352, 13689 (Fed. Cir. 2009). Agency actions “evincing rational
reasoningand consideration of relevant factors” are upheltl. at 1369 (quoting
Advanced Data Concepts, In@16 F.3d at 1058)In a casewherethe decision has a
rea®nable basis, the Court “should stéy hand even though it might, as an original
proposition, have reached a different conclusion as to the proper administration and
application of the procurement regulations.” Honeywell, Inc. v. United $S@&iI€sF.2d
644, 648 (Fed. Cir. 1989).

Although the review is highly deferential, “it is not a rubber stamp.” Great Lakes
Dredge & Dock Co. v. United State80 Fed. Cl. 350, 358 (2004ee alsdOverstreet
Elec. Co. v. United Stated7 Fed. Cl. 728, 742 (2000). The Court is not requice
accept bald assertions not tied to the administrative recéréatLakes Dredge & Dock
Co, 60 Fed. Cl. at 3589. “Only by carefully reviewing the record and satisfyjiigelf]
that the agency has made a reasoned decision can this court ensure that agency decisions
are founded on a reasoned evaluation of the relevant factdds."at 359 (citation
omitted).

The plaintiff bears the burden of proving the arbitrary and capricious nature of th
award by a preponderance of evidence. PHT Supply Corp. v. United, Statésd. Cl.
1, 11 (2006). If the Court finds that the Government acted without a rational basis or
contrary to law when awarding the contract, it then determinéise protester was
prejudiced by that conduct. Bannum, Inc. v. United Stat@4 F.3d1346, 1351 (Fed.
Cir. 2005).
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C. Standard for Judgment on the Administrative Record

Rule 52.1 of theCourt provides for judgment on the administrative recoBMS
All- Star JointVenture v. United State®0 Fed. Cl. 653, 6661 (2010). In reviewing
motionsfor judgment on the administrative record, the Court determines whether “given
all the disputed and undisputed facts, a party has met its burden of proof based on the
evidencein the record.” Id. at 661 (citing Bannum, In¢.404 F.3d at 13567).
Resolving motions for judgment on the administrative record is “akin to an expedited
trial on ‘the paper record”_CHE Consulting, Inc. v. United Staf@&Fed. Cl. 380, 387
(2007), aff'd, 552 F.3d 1351(Fed. Cir. 2008) The Court may make findings of fact
where necessary. Bannum, |n#04 F.3d at 1356.

D. Standard for Supplementation of the Administrative Record

In reviewing an administrative decision, the focal point of the review should be the
administrative record already in existence, not some new record made initially by the
reviewing court. _Camp v. Pittl11 U.S. 138, 142 (1973). However, the Court has
discretion to supplement the record in limited circumstancediware Eng’g Servs.
Corp. v. United States85 Fed. Cl. 54,7552 (2009) (citing Impres&38 F.3d at 1338).

The supplementation of the record should be limited to circumstances in which “the
omission of extraecord evidence precludes effective judicial review&xiom Res.
Mgmt., Inc. v. United State$64 F.3d 1374, 1380 (Fed. Cir. 20BiXxing Murakami v.
United States46 Fed. Cl. 731, 735 (2000)). Before deciding whether to supplement the
record, the Court must first evaluate whether supplestientis necessary in order not

“to frustrate effective judicial review.” lcat 1381 (quoting Pitfg111 U.S. at 142-43).

Discussion

A. Supplementation of the Administrative Record

1. Suplementation Regardintpe “Bait and Switch” Allegation

The Court hasallowed supplementation of the record for Fulcra’s “bait and
switch” allegation. Specifically, the Couhias supplemeat the administrative record
with the testimony presented at the December 14, 2010 evidentiary hes®30&i
requests in its responseRalcra’s motiorfor judgmenton the augmented record that the
Court ignore the evideng@esentedt the evidentiary hearing. (Pdntervenor’'s Resp.
Augmen. R. 203 The Court cannot ignore this evidence because it finds that the

* Because the briefing for this case was bifurcated between the motionsidfygment on the
administrative record for counts one through five and the motmrjsdgment on the augmented record
for count six, there are two different sets of briefs. The Court will tefehe briefs on counts one
through five as (Party Motion Admin. R. page number) and to the briefs on count(BlargsMotion
Augmen. R. page number).
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administrative record is insufficient to review thkeait and switch allegation. The
administrative recordontainsthe initial information that Fulcra relied upon to make its
“bait and switch allegation, but it does naontain all ofthe evidence that Fulclater
developed. The Court cannot effectively review Fulcra’s allegation without evaluating
the evidence that Fulcra relies to prove its allegationSeeAxiom Res. Mgmt., Ing.
564 F.3d at 1381 (holding thatcourt should determine if supplementation of reasrd
required for effective judicial review). As will be discussed in detail, the Court tirads
theevidence presented at the evidentiary hearing was insufficient to shcaaV bzat and
switch’ occurred However, Fulcra’s evidence from that hearfognsthe basis fothe
Court’s determinatioon this issue.SeeProt. Strategies, In@. United Stats, 76 Fed. Cl.
225, 26 (2007) cupplementing record with testimony bbait and switch allegatian
even though Court found that plaintiff could nombve the allegation). SOSi’'s request
that the Court reject the new evidence is denied.

2. Supplementation for the “Largely Similar” Allegations

The Court hasiot supplememrtd the record for thélargely simlar” allegations
Specifically, in its motion for judgment on the administrative recam counts one
through five, Fulcrgroposed to supplement the record with a declardtyofMr. H],
which Fulcra asserted wouékplain the quality and quantity of services provided under
the bridge contract.(Pl.’s Mot. Admin R. 2, 11-13) In its reply brief on countsne
through five, Defendant proposed to supplement the recdindavwaopyof Fulcra’s bridge
contract anda chat comparing the current solicitation with the bridge conttacthow
that the newsolicitation was different frorthe bridge contract(Def.'s ReplyAdmin. R.

6.) In its surreply in support of its motion for judgment on the administrative record for
counts one through five, Fulchacluded a second declaration frgMr. H] in which he
opinedthat the twocontractswere virtually identical. Rl.’s SurReply Admin R. 1-2.)

The Court finds that these additional documents are unnecéssany effective review

of the administrative record. As will be discussed in greater detail below, the Court holds
that Fulcra’s interpretation of the evaluation criteasamandating that the quantity and
guality of the servicebe “largely similaf to the bridge contractwas unreasonahle
Thus, any attempt by the parties to compare the two contracts is not helpful to the Court.
To the extent that Fulcra submifr. H’'s] declaration to providdiis views on the
requirements of the statement of worle tbaurt holds that the solicitation itself provides

the best information in this regardihe Court does not negir. H’'s] declaratiors to
review the solicitation requirement&eeTerry v. United StatedNo. 09-454C2010 WL
5097776 at *11-12 (Fed.Cl. Dec.15, 2010)holding that supplementing the record with
plaintiff's interpretation of the contract would not advance meaningful review because
the best evidence of what the solicitation required was the document itself). Accordingly,
Fulcra’s regests to supplement the record with two declarations fjuim H] are
denied, andDefendant’s request to supplement the record with a copy of the bridge
contract andh chart comparing the bridge contract to the current contract is denied.
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B. Fulcra’'s Allegatons Based on CENTCOM’'s Answer That the Effost |
“Largely Similar” to the Bridge Contract

Fulcra’s ounts one through fowf the complaint are all variations on the same
theme. Fulcra contends that offerovgere required to offer services “largely similag’
the bridge contract and that SOSis low price, it could not possibly offer “largely
similar” services. Fulcra’s allegationsstem from a single question and answer in
Amendmen0D02 to the solicitatio:

Question: Are these services currently being performed through the bridge
contract W91GDWL10-C-00047

Answer: Yes, this effort is largely similar to the bridge contract W91GIWWC-
0004.

AR 260. In a nutshell, Fulcra arguebased on CENTCOM' answer, that
“CENTCOM’s decision[was] arbitrary and capriciougbecause]the agency has not
considered all relevant factojsor] articulated a rational connection between thetd
found and the choices made . by omitting all consideration of the essential, let alone
“relevant,’ factor of whether SOSi’s proposed services were ‘largely similar’ to Fulcra’s
incumbent sarices.” (Pl’s Mot. Admin. R. 13.)(internal quotation omitted).
Specifically, ount one allges that CENTCOM failed to follow the evaluation scheme by
finding SOSI's proposal technically acceptable when SOSi’'s proposahetasargely
similar” to the bridge contract(Compl. {1 263; Pl.’'s Mot Admin. R.9.) Gount two
alleges thaCENTCOM must have relaxed the mandatory specifications by awarding the
contract to SOSi because the services offered by SOSi wetkargsly similat to those

in the bridge contract (Compl. 1 3439, Pl.’s Mot. Admin. R9.) Count threealleges

that Fulcra submitted its proposal on a different understanding of the requirements than
SOSi and CENTCOM should hawformed Fulcra that the requirements haldanged
Fulcra based its understanding of the requirements orildingely similaf language.
(Compl. 11 40645, Pl.’s Mot. Admin. R. 940.) Count fouralleges that if CENTCOM

was willing to accept services that were flargely similaf' then there mushave bena

latent ambiguity in the solicitation. (Compl. 11 46-51, Pl.’s Maimin. R. 10.)

All four of Fulcra’s allegations fail because the phrésegely similat does not
deserve the great weight that Fulcra has assigned it. In evaluating proposaignitye
IS required to review each proposal based on the criterfartietn the solicitation. The
administrative record demonstrates that dlgencyevaluated proposals in precisely this
manner. Fulcra’s interpretation of the solicitation would hareended the evaluation
criteria to add a vague requirement that all proposal$ldrgely similaf to Fulcra’s
current bridge contract. The Court finds this interpretation of the solicitatin be
unreasonable. If Fulcra understotdrgely similaf to change the evaluation criteria,
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then ‘1argely similai added so much uncertainty to the solicitation as to create a patent
ambiguity. If a patent ambiguity existed, then Fulcra had a duty to inquire.

1. The Agency Properly Followed the Stated Criteria in the Solicitation.

A solicitation must state all significant factors and subfactors that the agency will
consider in evaluating proposals. 10 U.S.C. § 2305(a)(2)(A) (20@ay, 15.304(d).
Evaluators must base their decisions on these factors and subfactors. Beta Analytics
Int'l, Inc. v. United States67 Fed. Cl. 384, 3982005); FAR 15.305(a);_se also
Banknote Corp.of Am., Inc. v. United States56 Fed. CIl. 377, 386 (2003jlt is
hornbook law that agencies must evaluate proposals and make awards based on the
criteria statedn the solicitation.”) aff'd, 365 F.3d 1345 (Fed. Cir. 2004). Under these
rules,a procurement proceeds as followtste solicitation states all the significant factors
and subfactors, the agency evaluatespitoposalshased on the factors andb$actors,
and thecontract is awarded to the offeror who best meets the criteria as described in the
solicitation.

This is exactly how the agency conducted the evaluatiathis case. For the
SCMS contract,the solicitation clearly stated that the lowest mfjcdechnically
acceptable offewould beselected AR 270. The solicitation explained that “the lowest
priced proposal evaluated as technically acceptable will be considered the successful
offer and all remaining technical evaluations will ese” 1d. Section M of the
solicitation listed the evaluation factors and subfactors. AR-Z31 The solicitation
explained that factors and subfactors would be rated acceptable or unaccaptibbm
offeror was ratedunacceptable on any subfactor, the entire proposal would be rated
unacceptable AR 271. The Court’s role is to determinehether thecontracting officer
followed theevaluation criteria in selectin§OSias the awardeand whethethe TET
had a rational basier determining thaBOSis proposal was technically acceptabee
ITT Fed. ServsCorp v. United Statesl5 Fed. Cl. 174, 194 (1999) (“Generally, the case
law provides that a contract award may not be upheld when the SSA improperly departs
from stated evaluation criteria in a solicitation.”); Beta Analytics Int'l,,I6€ Fed. Cl. at
399 (holding that questions about whether scoring of the technical evaluatsn
arbitrary require the Coutto discern a rational basis for [the agency’s] treatment of the
evidencé). The administrative record supports botli thesedeterminations. The
contracting officer's award decision document demonstrates that the contracting officer
used the LPTA method explained in the solicitation. AR-B87 First, all sixproposals
were evaluated for pricdd. TheTET then evaluated the lowest ctesthnical proposal
Id. In his directios to the TET, the contracting officer explained that in evaluating
proposals, the members of the TET “must determine whether or not the contractor’s
proposal meets the acceptability standards of the statement of work in accordance with
Section M of the sotitation.” AR 275. The contracting officer also pointed out that the
evaluation should not be an assessment of how well the offeror addressed the
requirements, bubnly if the offeror met the minimum requirements specifielil.
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Following theTET’s evalation, the contracting officer evaluated past performamae.
BecauseSOSi's lowest priced proposal was found to be technically acceptable with
acceptable past performance, no other proposals were evaluated. Id.

The contracting officer also followethe properprocedure inperforming the
corrective action. After evaluating all six offerors for technical acceptability and past
performance, the contracting officer awarded the contract to the lpwest technically
acceptable offero AR 62230. The administrative record contairike evaluation
documents for SOSi from the corrective action. AR-276 For each subfactor, each
TET memberindicatedthat SOSi’s proposal was acceptablEl. Someof the TET
members also included positive commenidtee proposalld. Fulcrahas not pointetb
anythingin the evaluation documents that would lead the Court to believe thaEffis
decision was not rational. Upon examination of the administrative record, the Court finds
that CENTCOM made a reasonable decision in awarding the contract to SOSi.

2. “Largely Similar” Isa Vagueand Imprecise Phrase.

The Court’s review of the agency’s decision on the basis of the stated evaluation
criteria should be the end of the analysis and the award should be affirmed. However,
Fulcra brought this case arguing that another requirement existed, that the prdpdsal ef
described must be “largely similar” to Fulcra’s current bridge contract. In fact, Fulcra
makes the phrase “largely similar’ the centerpiece of its entire interpretation of the
solicitation. To prevail on any of thérst four counts in the complaint, Fulcra’s
interpretation of the solicitation must be reasonable. The Court finds just the opposite,
that Fulcra’s heavy reliance on the phrase “largely similar’” was unreasonable.

Interpretation of the solicitation begins with the plain language ofitleeiment.
Banknote Corpof Am., Inc, 365 F.3d at 1353. A solicitation should be interpreted in a
manner that harmonizes and gives reasonable meaning to all itsldart®rovisions of
a contract must be so construed as to effectuate its spirpapose Gould, Inc. v.
United States935 F.2d 1271, 1274 (Fed. Cir. 1991). An interpretation which gives a
reasonable meanint all provisions of a solicitation will be preferred to one which
leaves a portion of it useless inexplicable. Id. Context thus defines the meaning of
any given term or provision in a government solicitation. Linc G&é&tvs, LLC v.
United StatesNo. 16375C, 2010 WL 4484021, at *3Fed. Cl. Nov 5, 2010)(citing
Metric Constructors, Inc. v. NASAL69 F.3d 747, 752 (Fed. Cir. 1999)).

The Court finds that Fulcra could not have rationally placed such heavy emphasis
on “largely similar” to the exclusion of all else. The question posed to the agency in
Amendment 002 to the solicitation simply was “[a]re these services currently being
performed through the bridge contract W91GERWC-0004?" The agency answered by
stating “[y]es, this effort is largely similar to the bridge contract W91GDIAC-0004.”

AR 260. This answer could only have had meaning to Fulcra, since the agency did not
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furnish the bridge contract to other offerors. Moreover, the question did not ask the
agency to compare the scope of work of the new solicitation with that of the bridge
contract. The agency’'s answer was an innocwbaiement at most, not intended as a
sweeping commentary comparing the respective scopes of work. Yet, Fulcra has
attempted to use this phrase to manufacture a protest where none really exists.

3. If Fulcra’s Interpretation of “Largely Similar” Is Correct, There Was a
Patent Ambiguity Which Imposed a Duty to Inquire.

If Fulcra believed that the phra$krgely similal required offerors to compare
the solicitationto the bridge contract, then the phrase gives rise to a patent ambiguity
about which Fulcra had to inquire. An ambiguity is patent if it is obvious, gross or
glaring. NVT Techs Inc. v. United States370 F.3d 1153, 1162 (Fed. Cir. 2004). The
presence ombsence of a patent ambiguity is determined by whatasonable offeror
would have perceived in studying the solicitation. Triax Pac., Inc. v.,\¥86tF.3d
1469, 1475 (Fed. Cir. 1997 The best means of understanding the scope of the
solicitation is to study the statement of work and analyze its requiremesrsler
Fulcra’s interpretation, only Fulcra would halvad a full understanding of the scope of
work because only Fulcraould hae known what a proposatlargely similai' to the
bridge contract woulthave looledlike. If Fulcra wished to compare the requirements of
the new solicitation with those of the bridge contract, it could have prepared a detailed
chart showing a sidby-sidecomparison of the respective statements of wimktead of
making these careful comparisons, for Fulcra to assumehihaigency had created a
ambiguous evaluatiostandard requiring all offerors to wriproposals “largely similar”
to its proposalacks any merit before the Court. Fulcra should have inquired further of
the agency if it wished to place such emphasis on the agency’'s pbedglue & Gold
Fleet, L.P. v. United State€92 F.3d 1308, 1313 (Fed. Cir. 20QAplding that i a
solicitation contains a patent ambiguity, the offeror &akity to seek clarification and a
failure to do so precludes acceptance of the offeror’s interpretation in any sulbsequen
action against the Government).

C. Fulcra’sPrice RealisnAllegation

Fulcra argues that CENTCOMigrice realism analysis did not comply with the
terms of the solicitationand includegrrational assumptions and critical miscdétions.
(Pl’s Mot. Admin. R 2526.) Fulcra assertthat CENTCOM should have used one of
three methods listed in the solicitation to find SOSpsice unrealistically low
CENTCOMwould then havdadto either exclude SOSi’'s proposal consider the low
price in performing the technical evaluation. (Pl.’'s Reply Adnitn24.) The Court
finds, howeverthat CENTCOM hadroad discretion in evaluating SOSi’s price, and so
long as it performed this evaluation reasonably, the Court will not disturb the agency’s
findings.
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Generally, price realism is not considered in fixed price contracts bettaise
contractor assumes the full risk and responsibility that the work can be performed for the
price offered. Int'l Outsourcing Servs., LLC v. United Stat&® Fed. Cl. 40, 47.%
(2005). An agency mayat its discretion perform a price realism analysis in the
solicitation of fixed price proposals.Id. If an agency commits itself to a particular
methodology in the solicitation, it must followathmethodology. _ Afghan AmArmy
Servs. Corpyv. United States90 Fed. Cl. 33, 359 (2009). The Court’'s duty is to
determine if the agency’'s price realism analysis was consistent with the evaluation
criteria set forth in the solicitation. Ala. Aircraft Indus., hBirmingham 586 F.3dat
137576. The Court reviews the price realism analysisd&iermine if it is rational.
Halter Marine, Inc. v. United StateS6 Fed. Cl. 144, 172 (2008)itations omitted). In
order to be rational, it is not necessary to show thatprice realism analysis was
conducted with “impeccable vigor.Id. Ratherthe analysis must show that the agency
took into account the information available and did not make irrational assumptions or
critical miscalculations. 1d.

The Court finds that CENTCOM rationally applied the price realism criteria to
SOSis proposal. While the solicitation commits the agency to deteemina priceis
unrealistically low, thesolicitation does not commit CENTCOM to any specific price
analysis technique. The solicitation says thatprice analysisnayinclude one of three
techniques: (1) a comparison with the other offerop'oposed prices, (2) a comEon
with other contract prices for similar services, or (3) a comparison withGhe AR
270-71. Because it useéke word“may, the solicitation does not requitke agencyd
use one of the listed techniques or any particular technique. aFaithermore, even
though the solicitation suggests techniques on how to coralpeice analysis, the
solicitation states no requirements on when and how a price may be found to be
unrealistically low. Under the solicitation, even if there is a difference between the
proposal price and thprice to which it is compared, nothing prevents the contracting
officer from considering other factors in determining if a pricea@asonable In his
award decision document, the contracting officer comp&r@8i’s priceto the IGEand
the other offerorsproposed prices, bwonsidering all the factors, found SOSi's price
realistic. The contracting officer determined that @dé price proposalere bwer than
the IGE. 1d. The lower prices were explainég changes the statement of work from
the old contract, specifically that a gresaamount of work could be performed in the
continental United Statesld. The contracting officer also noted the maturity of the
effort and the reduced risk in the environment where the work would be performed. Id.

In the corrective actioeffort, the contracting officer made a second price realism
analysis. AR 62-29. Again, the contracting officer acknowledged HaiSi'sprice was
significantly lower than thelGE and the next lowest, technically acceptaptee, but
determined that SOSi's price was nevertheless realidtic. The contracting officer
found that SOSi’s proposal demonstrated a high e@egfréamiliarity and experience with
the core tasks associated with SCMS services. AR282The contracting officer again
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foundthat SOSI[ . . . ]. AR 628. The contracting officer also explairtbdt SOSi’'s
price was lower because lielied heavily on capabilities developed to support other
efforts. AR 62829. The Court finds nothing contrary to the criteria set out in the
solicitation or unreasonable in the agescghalysis.

D. Fulcra’s “Bait and Switch” Allegation

Fulcra alleges that S&) misrepresented the availability iw$ key personnel, an
allegation colloquially known as ‘dait and switchi. (Pl.’s Mot. Augmen. R..} This
allegation has been a bit ofr@oving target during the proceedinggth Fulcra asserting
a “bait andswitch” for different personnel as it learned more information. At the
December 14, 2010 evidentiary hearing, Fulcra based its case on the s{iiss Bf,
Adam Fife, and [Mr. I] The Court finds thaeven after the allowance of discovery and
the presentation of evidence, Fulcra has beeable to prove two of the necessary
elements of a “bait and switch” allegation.

1. The Legal Standard for a “Bait and Switch”

This Court has established the standard required to demonstfdiaitaand
switch” A protester must show:

(1) The awardee represented in its proposal that it would rely on certain
specified personnel ipeforming the servicg (2) the agency relied on this
representation in evaluating the proposal; (3) it was foreseeable that the
individuals named in the proposal would not be available to perform the
contract work; and (4) personnel other than those proposed are performing
services.

OAO Corp. v. United Stated9 Fed. Cl. 478, 481 (20013gealsoProt. Strategies, Ing¢.
76 Fed. € at 235 Unified Architecture & Eng’q, Inc. v. United State6 Fed. Cl. 56,
64 (2000)aff'd, 251 F.3d 170 (Fed. Cir. 2000).

Defendantargues that the Court should summarily dismiss countosixhe
complaint because SO$as not yet begun performance and thereforésmatch” in
personnel has yet occurre@@ef.’s Opp’n Augmen. R.%.) Defendant cites two cases
in which this @urt found that the plaintiftould notprove a“bait and switch because
no “switch” had occrred, L-3 Global CommunicationSolutions, Inc. vUnited States
82 Fed. Cl. 604, 612-13 (2008) and ProtecBtrategies, In¢.76 Fed. Cl. at 235. (Def.’s
Opp’'n Augmen. R. 4.) Tlsetwo cases are distinguishable because performance had
already bgun,and no switch had occurrethe awardee was performing the contract as
stated in the proposal. In3 Global Communications Solutions, Inplaintiff argued
that there had been“bait and switch because the Coast Guard had allowed the awardee
to usea Land Earth Station Operatather than the one specified in the request fo
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proposals. 82 Fed. Cl. at 612. The Court found there had be#raih@nd switch
because the Coast Guard had refused to switehLand Earth Station Operatand
therefore the awardee was using the same Land Earth Station Opernitedan the
proposal Id. at 61213. In _Protection Strategies, Inthe Court found that there was no
“bait and switch because the two personnel plaintiff alleged were swdactually were
serving in the capacities for which they were offered. 76 Fed. CI. at 235. Thus, this case
is not analogouso Defendars cited cases. nktead, Defendamaises the issue of
whether a plaintiff can ever bring“®ait and switch allegation wherperformance has

not begun.

In a case such as this, the Court does not find that a plaintiff should be prevented
from assertinga “bait and switch allegation simply because performance has not yet
begun. Instead, the Court agrees with tea®ning in Consolidated Engineering
Serviceghat a plaintiff must demonstrate for the fourth element that personnetiwdiner
those proposed are or will be performing the services. Consolidated Eng’g Servs., Inc. v.
United States64 Fed. Cl. 617, 633 (2005). In Consolidated Engineering Services
plaintiff alleged that the awardee engaged in a systerf#it and switch scheme.
Among its allegations was that the andee hired incumbent plainti$f’current project
manager and never intended to ulke person it identified as project manager in its
proposal Id. at 632. Performance had not yet begun in this aadéat was not yet clear
if the new manager would replace the key personnel desiddeat 622, 63435. The
Court rejected plaintiff's allegation regarding the new hire becalibe plaintiff points
to no probative evidence (other than the hiring itself) that indicates said new hires have
been or will be, substituted in the stead of [awardee’s] current key personnel dssignee
Id. at 635. The opinion suggssthat if the plaintiff had been able tqrove that a
different person would be performing the contract, it could have prevailed on its
allegation of“bait and switchi. In accord with_Consolidated Engineering Servidés
Court finds that a plaintiffimay try to demonstrata “bait and switch” prior to the
beginningof performance. In order o sq a plaintiff mustproveby a preponderance
of the evidencehatwhen performance begingersonnel other than those proposeld
be performing the work.

2. FulcraWas Unable To Prove That'Bait and Switch” Occurred.

After Fulcra presentethe ‘bait and switch claim at the GAO,the contracting
officer furnished a statement that he had no reason to believe @&l employ
personnel other than thosemed inits propsal. AR 562. The Court agrees with
Defendant that Fulcrhas been unable to show‘lait and switcli. Fulcrahas been
unable to prove either the third or fourth elemeht “bait and switch for any of the
three persons at issue.

Fulcra’s failure to provehe fourth element is particularly striking as[Ms. F].
Fulcraprovided no evidence tending to show tfds. F] will not actually perform the
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SCMScontract. From the evidentiary hearing, the Court concludes that [Mall e
available to begin performing the contragion its award. Thus, even if Fulcra had
shown that SOSiad been remiss failing to contact [Ms. Fbefore providing her name

in the proposalFulcra still couldnot have prevailed on thdait and switchallegation

with regard to [Ms. F] However, Fulcravas not able to prove the third element for [Ms.
F] either. The Court finds that SOSi had enough information to believe that [Ms. F]
would be able to perform the contract.

For Mr. Fife, Fulcraalleges that SOSi’'s proposal failed to disclose that he only
planned to stay in Iraq for a few months. (Pl.’s Mot. Augmen. R. Athjough Mr. Fife
testified that he has started his own business, and no longer works foI(I5QSTTr. 13,

32), Fulcra did not present any testimony on whether Mr. Fife will perform the SCMS
contract as stated in SOSi’'s proposal. Thus, Fulcra failed to gnavér. Fife would

not be performing the SCMS contract. Furthermore, the Court finds credible Mr. Fife’s
testimony that he would have stayed on the program for asatige agency desired
(Hr'g Tr. 50-51.) Fulcrapresented rebuttal testimofrpm [Mr. H] and [Mr. G] [Mr. H]
testified that Mr. Fife told him in 2009 he would not accept lengthy assignments abroad
in order to spend time with his wife and young child. (Hr'g Tr3-14) [Mr. G]
testified that taking gob asProject Drectorwas a step down for Mr. Fifand[Mr. G]

did not believe Mr. Fife would take a loitgrm assignment abroad. (Hr'g Tr.-82.)

The Court finds this rebuttal evidence unpersuasive in light of Mr. Fife’s testimony that
he would have performed the contract as long as required by the agéimys,
regardless of whether Mr. Fiectually performs the SCMS contradter leaving SOSI,

the inclusion of his name in SOSi’'s proposal was done in good faltle third element

of foreseeability therefore is lacking.

For [Mr. 1], Fulcra alleges only that SOSi's proposal suggests he would be a full
time employee on the SCMS contract, when in fact he was already [ anather
contract. (Pl’s Mot. Augmen. R. 14.) The Court finds these allegations baseless. There
is nothing from the descriptioof [Mr. I's] role to indicate that hevould be either full
time or paritime. AR 21, AR 589. Furthermore, the solicitation dmit require[Mr.

I's] position to be fultime. Since SOSdid notmake a representation thigr. 1] would
be full-time, there can be no misrepresentation as to his availability.

Fulcrafailed to prove that SOSi'sroposed key personnel would not perfdima
contract. Even if Fulcrhad provided evidence thavenone of the proposed mannel
would not performfulcra stil has nd proven the third elemenof its claim. The Court
finds that Fulcra failed to prove a “bait and switch.”

Conclusion

For the foregoing reasons, Defendant’'s and DeferAdémtvenor’'s motions for
judgment on the administrative record, as supplaed,are GRANTED, and Plaintiff's
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motions for judgment othe administrative record, as supplemented, IENIED. The
clerk is requested to enter judgment for Defendant and Defendant-Intervenoostblo ¢

On or before Januarg8, 2011, counsel fothe parties shall carefully review this
opinion for competitiorsensitive, proprietary, confidential or other protected
information, and submit to the Court proposed redactions to this opinion, if any, before it
is released for publicationCounselare requested to minimize their requested redactions
so that the Court may publish as much of the decision as possible.

IT IS SO ORDERED.
s/ Thomas C. Wheeler

THOMAS C. WHEELER
Judge

24



