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Bankruptcy Act, 11 U.S.C. 88 701-85 (2006

Federal Deposit Insurance Act, 12 U.S.C. 8§
1821(d)(11)(A)(ii) (2006) (authorizing the
Federal Deposit Insurance Corporation to
act as a receiver);

Home Owners Loan Act, 12 U.S.C. §
1464(d)(2)(A) (2006);

Net Operating Loss;

Tax Refund;

Worker, Homeownership and Business
Assistance Act of 2009, Pub. L. No. 111-
92, 123 Stat. 29840 (2009);

26 U.S.C. § 165(g) (2006¢Drdinary Loss)

MONTAGUE S. CLAYBROOK, in his 26 U.S.C. 88 1501-02 (2006) (parentof

capacity as the Chapter 7 Trustee for the* consolidatedax group);

+ 26 U.S.C. 86402(a) & (k) (2006 & Supp. Il
Estate of DOWNEY FINANCIAL CORP., !
Staie 0 * 2009) (federal tax refund may be paid to a

fiduciary of an insolvent corporation);

26 U.S.C. 6511 (a) (2006) (statute of
limitations for filing a federal tax refund);

26 U.S.C. § 6611 (2006ptatutory Interest)

26 U.S.C. § 7422(a) (2006) (jurisdictional
requirement before seelgjran
adjudication of a federaax refund);

Treas. Reg. § 1.1502-77(a) (201the
common parent for a consolidated return is
the sole agent for each member of a
consolidated tax group);

Treas Reg. 8 301.640Z-(2011) (permitting
fiduciaries of insolvent financial
institutions to file alternate tax returns);

RCFC 19, Motion For Joinder;

RCFC 24, Motion To Intervene;

Form 1120X (Amende&laims ForRefund);

Form 1139 (Application for Tentative
Refund).
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Plaintiff,
V.
THE UNITED STATES,

Defendant.
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Jerald David August, Peter C. Buckley, William H. Stassen, Raymond M. PatellaFox
Rothschild LLP, Philadelphia, Pennsylvania, Counsel for Plaintiff.

Fredrick C. Crombie, John A. DiCicco, Steven I. Frahm, G. Robson Stewartnited States
Department of Justice, Washington, D.C., Counsel for Defendant.

Melanie L. Cyganowski Peter Feldman, Lloyd M. Green Otterbourg, SteindlerHouston,
and Rosen, P.C., New YorkeM Y ork, Counsel for Intervenor.

MEMORANDUM OPINION AND ORDER REGARDING THE FEDERAL DEPOSIT
INSURANCE CORPORATION'S MOTION TO INTERVENE , AS RECEIVER, AND
THE GOVERNMENT'S MOTION FOR JOINDER.

BRADEN, Judge.

The pending motions concermvhether the Federal Deposit Insurance Corporation
(“FDIC”), in its capacity as receivéfFDIC-R"), is entitled to intervene in this federtx
refund case or should be joined asadayp

l. RELEVANT FACTS .}

Downey Financial Corporation (“DFC”)a Delaware corporationis the parent of a
Consolidated Tax faup, formed pursuant to 26 U.S.@8 150102 (the “Consolidated Tax
Group”). Compl. 11 18 DFC isalsothe sole shareholder and owner of Downey Savings &
Loan Association (“DSL”)a member othe Consolidated Tax Group Compl § 8 Since
December 31, 1995, DFC has filed consolidated federal income tax retiinthe Internal
Revenue Service (“IRS9n behalf of DSLand other members dfie Consolidated Tax Group
Compl. 1 9-10.

On February 29, 2000, DFOSL, and the other members of the Consolidated Tax Group
signed a amendegbrivateTax Sharing Agreemeifthe “Tax Sharing Agreementinder which
DFC wasafforded“sole discretion” as to when and howfile federal incomeax returnson
behalf of the Consolidatedax Group. FDIC-R Mot., Ex. CY 2.4(a). Pursuant to that Tax
Sharing Agreemenfrom 2003 to 2008DFC filed federal income taxeturrs with the IRSon
behalf of the Consolidated Tax Group and miamounts duén full. Compl.q113, 57, 67, 77,

! The relevant dcts recited hereinare derived fromPlaintiffs October 29, 2010
Complaintfiled in the United States Court of Federal Clail€ompl.”), and attachments
thereto; theGovernment’s April 1, 2011 Motion For Joinder (“Gov’'t Mot.gnd attachments
thereto;and theFDIC-R’s July 12, 2011 Motion To InterveneRDIC-R Mot."), andattachments
thereto, including Exhibit A (FDIQR’s Prgposed Complaint (“FDIGR Compl.”)).

2 Several other corporate entities owned by i€dwere members dhe Consolidated
Tax Group,but those entities are not parties to this proceedieg, DSL Service Company,
Downey Auto Finance Corp., Downey Affiliated Insurance Agency, and D&ic&Vista, Inc.
Compl. T 8; FDIC-R Mot., Ex. C.



87, 973 During that time,DSL generated &ll or substantially all” of the Consolidated Tax
Group’s income.FDIC-R Compl. § 12.

On November 21, 2008, the United States Department of Treasury’'s Office of Thrift
Supervision (“*OTS”) determinethat because of the number of risky adjustable rate mortgages
held byDSL, it “has incurred or is likely to incur losses that will deplete all or substantially a
its capital, and there is no reasonable prospect for the institution to become elgequat
capitalized without Federal assistafic®©TS Order No. 200819, 2008 WL 4989081 (Nov. 21,
2008) (reproduced &DIC-R Mot., Ex. Bat 5) Accordingly, pursuant tthe Federal Dposit
Insurance Act12 U.S.C. § 1821(c)(5) (2006) and the Home Owners Loan Act, 12 UB8S.C.
1464(d)(2)(A) (2006),0TS closed DSL’s banking and business operations and traresferr
ownership of DSL’s assets the FDIC-R. OTSOrder No. 200819,2008 WL 4989081. On the
same day, more than $12 billiaf DSL’s assetavere soldto U.S. Bank Nationalssociation
(“U.S. Bank”). Gov't Mot., Ex. 3at 000046. As part of the transactemdto induce U.S. Bank
to enter into the purchase agreeméné FDIC-R and U.S. Bank entered into a ledsaring
agreement.Gov't Mot., Ex. 3 at 000046 ThereunderU.S. Bank committed to assume the first
$1.5 billion of DSL’s expected losseshe FDIC-R promisedo assume a certain portion of any
remaining losses Gov't Mot., Ex. 3 at 000046. As of November 21, 2008, the FRIC
estimatedthat the FDIC’s Deposit Insurance Fund (“DIFRould beliable for $1.4 billion of
DSL'’s losses Gov't Mot., Ex. 2 at 000040. The FDIC-R, howeverhasretained certaimssets

% On September 14, 2004, DFC filed a federal income tax return for the Consolidated Tax
Groupfor the tax yea003. Compl.  55. AftdDFC amendedthisfiling, the Consolidated Tax
Group’s taxable income waseported as$112,119,042,0n which federal income taxesf
$39,129,059vere owed Compl.at § 56.

On September 14, 2005, DFC filed a federal income taxnréiu the Consolidated Tax
Groupfor the tax yeaP004. Compl. 1 65. After DFC amended this filing, the Consolidated Tax
Group’s taxable income waseported as$95,771,790,on which federal incometaxes of
$33,392,02Qvere owed Compl. at 1 66.

On September 6, 2006, DFC filed a federal income tax return for the Consolidated Tax
Groupfor the tax yeaR0®. Compl.f 75. AfterDFC amended thiling, the Consolidated Tax
Group’s taxable income waseported as$350,606,594 on which federal income taxe®f
$122,517,866vere owed. Compl 76.

On September 7, 2007, DFC filed a federal income tax return for the Consolidated Tax
Groupfor the tax year 2006. Comfj].85. AfterDFC amendedthisfiling, the Consolidated Tax
Group’s taxable income was reported as $325,577,876, on Viditghal income taxesf
$113,667,572vere owed. Compl 86.

On September 8, 2008, DFC filed a federal income tax return for the Consolidated Tax
Groupfor the tax year 2007. Comfl.95. AfterDFC amendethisfiling, the Consolidated Tax
Group’s taxable income waeported as$116,697,2750n which federal income taxesf
$40,338,678 were owed. Compl. 1 96.

* The FDICadministers the DIF in its corporate capacity (“FBIC). TheDIF is funded
by premiums paid bprivateinsured bankingnstitutions, butany losses incurred by the DIF are
offsetwheneverthe FDIGR recoversfunds. Seel2 U.S.C. § 1821(gj2006) Pursuant to 12
U.S.C. 8§ 1821(d)(11)(A)(ii), the FDIKR is required first to pay the DIF any recovereddin
before paying other nogsecured creditgrof the dstressedinancial institution.



to offse thesepotentiallossesincluding “the rights to any and all tax refunds to e/hjDSL] is
entitled.” FDIC-R Mot. at 4.

Il. PROCEDURAL HISTORY IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE.

On November 25, 2008, DFC filedwaluntary Petition for liquidation, pursuant tall
U.S.C. 8 701-85,in the United States Bankruptcy Court for the District of Delawatiee(*
Bankruptcy Court”). Seeln re Downey Financial Corp.Bk. No. 0813041CSS Docket No. 1
(Bankr. D. Del. Nov. 25, 2008). On November 26, 200& Bankruptcy Court appointed
Montague S. Claybrook agustee foDFC’s estatg“the Trustee”) Compl. { 2.

On September 15, 200®e Trusteelectronically fileda consolidated federal income tax
returnfor the tax year 2008r the Consolidated Tax Group with the IR&008 Consolidated
Return”)y Compl. § 32;seealso Compl., Ex. A(the 2008 Consolidated Return)The IRS
received tle 2008 Consolidated Retuttmee samealay. Compl.  33.

The 2008Consdidated Returnset forthtwo separate grounds forfederaltax refund.
First, DFC claimedan“ordinary loss of $1,750,597,50%ursuant td.R.C. § 165(g)(3) (2006),
attributable tolost value of DSL stock held by DEF@aused by DSk being placed into
receivership(i.e., the “Worthless Stock Loss” theory). Comfiff 13, 25:Compl.,Ex. A at8,
[.23f. Subsequentlythis losswas adjusteddownwards by the Truste® $1,592,067,979.
Compl. § 26. In the alternativethe 2008 Consolidid Returnclaimedthat DSL incurred net
operating lossesf $1,617,774,904n 2008 (i.e., the “Net Operating Loss” theory)Compl 19
14, 29-30.

On September 16, 2008he Trustediled an IRSForm 1139, Application for Tentative
Refund, to carry back DSL’s net operating losses for two yeams the event that the IRS
approved the 2008onsolidated ReturnCompl § 15 Compl., Ex. B. Specifically, the Trustee
claimed a carryback of $107,170,297 faax year2006 and $38,009,110 fdax year2007,
reaulting in atotal refund claimdue of $145,179,407plus statutory irdrest. Compl. | 15;
Compl., Ex. Bat1, 1.27.

On October 29, 2002he FDIC-R filed a Proof Of Claim in the BankruptcZourt,
asserting several clainagjainst DFC FDIC-R Mot., Ex. H. One claim concerned the FDK's
entitlement taany tax refundwed toDFC, as parent of the Consolidated Tax Graagpa result
of losses attributed to DSIEDIC-R Mot., Ex. HYY 1323.

On November 6, 2009Congress enactethe Worker, Homeownershipnd Business
Assistance Agtextendinghe loss carryback provisions of the Internal Revenue Code from two
years to five yearsSeePub. L. No. 11192 § 13, 123 Stat. 298®009) To take advantage of
this law, on December 31, 200%e Trustee filed ammendment to th€008 Consolidated
Return by filing five Form 1120XAmendedClaims for Refunds on behalf of the Consolidated



Tax Group for the tax years 20@B807. Compl. 11 34, 36, 38, 40, 4Phe amendedcamount of
the claimedverpaymentsvas$312,955,826, plus statutory interast.

On January 6, 201@he IRS received thd@rustee’s December 31, 2089nendedClaims
for Refunds.Compl. 1 35, 37, 39, 41, 43.

On March 17, 2010, the Bankruptcy Court approved a Supplemental Stipulation between
the FDIC-R and the Trusteeproviding thatany tax refundecognizedy the IRSwill be paid to
the Trustee and deposited into an escrow account until the Bankrupteoy r@akes a final
ownershipdetermination FDIC-R Mot., Ex. | T4 TheSupplementatipulation also contama
“Reservation of Rightsclause, under which both parties reserve all “rights, claims, defenses,
and arguments with regard to the Federal Ret{(onthe tax return(s) which the FDIR asserts
it could have filed)]” FDIC-R Mot.,Ex. | § 6;see also id]{ 78.

On August 30, 2010the FDIC-R filed a motion in theBankruptcy @urt to lift the
automatic stay to permithe FDIC-R to file an alternativetax return on behalf of the
Corsdidated Tax Grouppursuant td.R.C. 8 6402(k) and Treas. Reg. 8§ 301.640@he “Dash
7 Regulation”) FDIC-R’s Mot., Ex. J. The purpose of thikeanativerefund was to proteche
FDIC-R’s position that the 8t OperatingLoss theoryis the only proper basis for a refund.
FDIC-R Mot. at 19.

On September 13, 2010, the Bankruptayuf@ grantedthe FDIC-R’s August 30, 2010
Motion To Lift The Automatic Stay FDIC-R Mot., Ex. L. On or before September 15, 2010
the FDIC-R filed an alternate Form 1120 for tax year 208well adive Form 1120X Claims
for Refundto carry back the refund tax years 2002007. FDIC-R Compl. § 24FDIC-R
Mot., Ex. O. Inthe September 15, 20l@lternate Form 1120 the FDIC-R claimed a

® DFC’s amended claims for refunds are reflected in the following chart:

Tax Year | Amount Source

2003 $19,620,833 | Compl., Ex. C, 2003 Claim for Refund at 1, I.1]
2004 $31,619,070 | Compl., Ex. C, 2004 Claim for Refund at 1, I.1]
2005 $115,746,463 | Compl., Ex. C, 2005 Claim for Refund at 1, |.1’
2006 $107,454,982 | Compl., Ex. C, 2006 Claim for Refund at 1, I.1]
2007 $38,514,478 | Compl., Ex. C, 2007 Claim for Refund at 1, |.1’
Total $312,955,826

Compl. 19 34, 36, 38, 40, 42.



$1,855,123,698 los@rimarily attributable to DSL'’s net operating losses2008 resulting in a
total requested refund of $373,791,28®r the loss was carried back fak years 2003-2007.

On September 10, 201the Trustee amendda-C’s December 3, 2009 1120X Claims
for Refundfor tax years2003-2007 taeflect the sae refundamountas requested biyne FDIC-
R’s alternateSeptember 15, 2009 1120X filings. Compl. 11 44, 46, 48, 5@d@pareCompl.,
Ex. D (Trustee’s amended 1120X forma)ith FDIC-R Compl., Ex. O (FDIER’s 1120X forms)
Thus, the total refund claimed by the Trustee for tax years-2003also was$373,791,733,
plus statutory interest. Compl. 1 12.

On October 28, 201@he Trustee initiated an adversary proceeding agte$iDIC-R
in Bankruptcy ©@urt, seeking a declaratiothat any federal incoméax refunds forthe
Consolidated Tax Group are the propertyp&iC’s bankruptcy estateSee Claybrook. FDIC,
Adv. Proceeding No. 183731CSS Docket No. 1(Bankr. D. Del. Oct. 28, 201@eproduced
at FDIGR Mot., Ex. P).On December 31, 201@heFDIC-R filed an Amended Answer denying
the allegations andsserting counterclaims seekiagdeclaration that any tax refunds are the
property of the FDIER. See Claybrook. FDIC, Adv. Proceeding No. 183731CSS, Docket
No. 15 (reproduced at FDIC-R Mot., Ex. R).

On November 24, 2010, the Trustee initiated a second adversary proceeding against the
FDIC-R in the Bankruptcy Court, contesting all claims asserted in the -RE®ctober 29,
2009 Proof of Claim and asserting counterclaims against 0@ disallowance of FDIER’s
claim to any tax refund, and falleged breadss of the Supplmental Stipulatiorand the Tax
Sharing AgreementSee Claybrook. FDIC, Adv. Proceeding No. 10-55567-CSS, Docket No. 1
19 17983, 22541, 25559 (reproduced at FDIKR Mot., Ex. T). In so doing, the Trustee
acknowledged that “[i]f the Trustee’s . . . [Worthless Stock Loss thasrgpproved [by the
United States Court of Federal Claims be tRS], . . . any net operating losses of Downey
Savings are eliminated; the Federal Refunds are owned by DFC; and the Reagixerclaim
whatsoever relating to taxesld. § 181.

On May 6, 2011the Trustee filed a Motion For Summary JudgmerthaOctober 28,
2010 Adversary Proceeding in tBankruptcy Court, seeking a declaration it FDIGR had

® The amount of DIC-R’s tax refundclaimsfor tax years 2002007 are reflected in the
following chart:

Tax Year | Amount Source

2003 $20,012,896 | FDIC-R Mot., Ex. O,Docket No. 24-16 at 2.
2004 $83,041,887 | FDIC-R Mot., Ex. O, Doket No. 24-16 at 37.
2005 $116,730,700 | FDIC-R Mot., Ex. O, Docket No. 24-16 at 6]
2006 $113,667,572 | FDIC-R Mot., Ex. O, Docket No. 24-17 at 2]
2007 $40,338,678 | FDIC-R Mot., Ex. O, Doket No. 24-17 at 43.
Total $373,791,733

FDIC-R Compl. 1 27.



violated the automatic bankruptcy stay through its dealings with the IRt a@shy tax refunds
be declared property of the bankruptcy est&eeClaybrookv. FDIC, Adv. Proceeding No. 10
53731CSS, Docket No. 82 (reproduced at FERQMot., Ex. S) On June 10, 2011theFDIC-R
fled a Response opposing the Trustee’s Motion For Summary JudgmeSee
Claybrookv. FDIC, Adv. Proceeding No. 183731-(GSS, Docket No. 92. On June 24, 2011, the
Trustee filed a ReplySee Claybrook. FDIC, Adv. Proceeding No. 163731CSS, Docket No.
95. On January 18, 2012 and February 6, 2012, the TrusteeNfiecks Of Supplemental
Authority, to whichthe FDIC-R responded onJanuary 23, 2012 anéebruary 10, 2012.See
Claybrookv. FDIC, Adv. Proceeding No. 10-53731-CSS, Docket Nos. 106-109.

[I. PROCEDURAL HISTORY IN THE UNITED STATES COURT OF FEDERAL
CLAIMS .

On October 29, 201ahe Trustee filed a Complainbn behalf of DFC, in the United
States Court of Federal Claims alleging ttit United Statesl{e “Government”owed DFC a
federal taxrefund for the tax years 2002007 in the amountbf $373,791,733plus statutory
interest(*Compl.”).

In a December 272010 email, the IRS advised the FBDIRCthat, as a result of the
Trusteés having commenced this lawsuit, the IRS “suspended any further actions \pitlotres
[audit years 20022008] for returns filed by the FDIC and by the Trusfending a ruling from
the Court of Claims.” FDIC-R Mot., Ex. X; FDIC-R Compl. § 29.

On December 14, 2016Gebruary 22, 2011and March 31, 201the Government filed
Motions For Enlargement Of Time Tiile An Answer. The ourt granted these motions on
December 15, 201@ebkruary 23, 2011, and April 1, 2011.

On April 1, 2011, the Government filed a Motion For Joinder Of FRIQPursuant @
RCFC 19 Or In The Alternatre, DismissalOf The October 29 2010Complaint, Pursuantd’
RCFC 12(b)(7Y“Gov't Mot.”). On April 14, 2011the Trustegequestean 18eday enlargement
of time to respond. The court granted the extensiondikeday. On May 18, 2011he Trustee
requested an additional extension that the court granted on May 20, 2011.

On June 17, 2011the Trusteefiled a Responséo the Government's April 1, 2011
Motion for Joinder(*6/17/11TR Resp.”) On June 23, 2011, the Government filddation For
A 14-Day Extension To He A Reply. On June 27, 201hd ourt grantedhis request.

On July 11, 2011the Government filed a Reptg the Trustee’'slune 17, 2011 Response
(“Gov't Reply”).

On July 12, 2011the FDIC-R filed a Motion To Intervene Pursuant ® RCFC 24
(“FDIC-R Mot”).” On July 22, 2011the Trustee requesteth etensionto respond to FII-
R’s Motion to Intervene. The court granted this request on July 25, 2011.

" Before doing so, the FDI® requestedand obtained permission from the Bankruptcy
Court to intervene in this case. FDIC-R Mot., Exs. U, W.



On August 9, 2011the Trustediled a Response 8/9/11 TR Resp.”) in opposition to
FDIC-R’s July 12, 2011 Motion To Intervene.

On August 19, 2011the FDIC-R filed a Reply(“FDIC-R Reply”) in support of its July
12, 2011 Motion To Intervene.

On August 24, 2011, the Government filed a Motion For Leave To A-iRrief In
Response To Ae Trustee’August 9, 2011Response The court granted ifimotion on August
25, 2011 and the Government filetRasponse the same ddg/25/11 Gov’'t Resp.”).

On September 9, 2011he Trustee requestddave to file an @nibus SwReply In
Opposition To he Government'$1otion For Joinder And The FDKR’s Motion To Intevene.
FDIC-R objected. On September 12, 20flfe court acceptedrustee’sOmnibus SuiReply
(“TR Omn Reply”), but also grantethe FDIC-R and the Governmetdave to filefurtherbriefs
by October 3, 2011. On October 3, 20theFDIC-R filed a Response the Trustee’©©mnibus
SurReply (“FDIC-R Omn Resp.”)and the Government also filed a Response (“Gov’'t Omn
Resp.”).

On February 17, 2012, the court heard oral argument on the pending motidas
York City. On March 22, 2012at thejoint request of the Bankruptcy Court and the United
States Court of Federal Clain@sconferencevas heldat the United States Bankruptcy Couwt f
the District of Delaware, iWilmington, Delaware with counsel for all partiesto discuss
procedural matters of concern to both courts.

\Y2 DISCUSSION.
A. Jurisdiction.
1. The Relevant StatuesAnd Regulations.

The United States Court of Federal Claims has jurisdiction under the Tucker Act, 28
U.S.C. 8§ 1491, “to render judgment upon any claim against the UStsds founded either
upon the Constitution, or any Act of Congress or any regulation of an executive depacime
upon any express or implied contract with the United States, or for liquidated or dauiesgli
damages in cases not sounding in tort.” 2&.C. § 1491(a)(12006) The Tucker Act,
however, is “a jurisdictional statute; it does not create any substargiteenforceable against
the United States for money damages . . [T]he Act merely confers jurisdiction upon [the
United States Court of Federal Claims] whenever the substantive right.’exigisited
Statesv. Testan 424 U.S. 392, 398 (1976) (citations omitted)herefore, to pursue eaim
under the Tucker Act, a plaintiff must identify and plead an independent caatresatiorship,
Constitutional provision, federal statute, and/or executive agency regulhtibrpriovides a
substantive right to money damage$oddv. United States386 F.3d 1091, 1094 (Fed. Cir.
2004) (“[J]urisdiction under the Tucker Act requires the litigantentify a substantive right for
money damages against the United States separate from the Tucker AsHg")also
Fisherv. United States 402 F.3d 1167, 1172 (FedCir. 2005) (en banc (“The Tucker



Act . . .does not create a substantive causectbm in order to come within the jurisdictional
reach and the waiver of the Tucker Act, a plaintiff must identify a separatesafiusubstantive
law that creates the right to money damages. In the parlance of Tucker Acttlcasssirce
must be ‘money-mandating.(¢itations omitted)

The Tucker Actpermitsthe United States Court of Federal Claims to adjudicate tax
refund claimsbut only if a taxpayer has met all the procedural requirements to seek a refund
directly from the IRS. SeeUnited Stateyw. Clintwood Elkhorn Mining C9.553 U.S. 1, 1
(2008) (“Congress has . . . established a detailed refund scheme that subjectsnicgmpla
taxpayers to various requirements before they can bring suiggcifically before filing a tax
refund suit in he United States Court of Federal Claims, a plaintiff must first comply with the
jurisdictional procedures mandated bg.C. § 7422(af and 1.R.C.§ 6511a)°. See idat 45.

This requires, at least, that the taxpayer have paid the full assessedtéedighility and timely
filed a refund claim with the IRS stating the grounds for the cléeeid.; 28 U.S.C. § 1491(a);
I.R.C. 88 6511(a), 7422(a). If the claim is denied by the IRS and the taxpayer timglguite

or if six months have passedhse the filing of the claim without resolution by the IRS, then the
United States Court of Federal Claims has jurisdiction to adjudicate the tar cd&um. See
l.R.C. 8§ 6532(a) (2006).

8 |.R.C. § 7422(a) provides:

No suit or proceeding shall be maintained in any court for the recovery of any
internal revenue tax alleged to have been erroneously or illegally assessed or
collected, or of any penalty claimed to have been collected without autharity, o
of any sum alleged to habeen excessive or in any manner wrongfully collected,
until a claim for refund or credit has been duly filed with the Secretary, angordi

to the provisions of law in that regard, and the regulations of the Secretary
established in pursuance thereof.

.R.C. § 7422(a) (2006).

°|.R.C. § Section 6511(a) provides:

Claim for credit or refund of an overpayment of any tax imposed by this title in
respect of which tax the taxpayer is required to file a return shall bebfji¢ke
taxpayer within 3 years from the time the return was filed or 2 years frotmt@e

the tax was paid, whichever of such periods expires the later, or if no return was
filed by the taxpayer, within 2 years from the time the tax was paid. Claim for
credit or refund of an overpayment ofyatax imposed by this title which is
required to be paid by means of a stamp shall be filed by the taxpayer within 3
years from the time the tax was paid.

.R.C. § 6511(a) (2006).



The procedure for filing dawsuit for a federalax refundis setforth in I.R.C. 886401-
09. The'[g]eneralrule” provides

In the case of any overpayment, the Secrdiairyhe Department of Treasury]
within the applicable period of limitationsnay credit the amount of such
overpayment, including any interest allowed thereon, against any lialmlity i
respect of an internal revenue tax the part of the person who made the
overpaymentnd shall, subject to subsections (c), (d), (e), and (f), refumyd
balance to such person.

I.R.C. 8 6402(a) (2006) (emphasis added).
In addition,l.R.C. 8§ 6402(k) provides:

Notwithstanding any other provision of law, in the case of an insolvent
corporation which is a member of an affiliated group of corporations filing a
consolidated return for any taxable year and which is subject to a statutory or
court-appointed fiduciarythe Secretaryof the Department of Treasyrynay,]

by regulatior,] provide that any refund for such taxable year may be paid on
behalf of such insolvent corporation to such fiducidgmythe extent that the
Secretary determines that the refund is attable to losses or credits of such
insolvent corporation.

I.R.C. 8 6402(k) (emphasis addedAs a resultthe Internal Revenu€odeprovides thafederal
tax refundsmay be paid to the “person who made the overpayment,”alsat authorizesthe
Secretaryto promulgate regulations allowirggrefund to be paid to the fiduciary of an insolvent
corporationwhose federal incomes taxes were paidavi@nsolidated returnl.R.C. § 640%a),

(k).

In addition, it is relevant to this case th#te Department of Treasury promulgated a
regulationto implement.R.C. § 1502"° authorizing‘the common parent. . for a consolidated
return yeafas] thesole agent (agent for the group) .to act in its own name with respect to all
matters relatig to the tax liability for that onsolidated return year f¢g]Jach member in the
group” Treas. Reg. § 1.15027(a)(1)(i)(A) (2011) (emphasis added)the “Dash 77
Regulation”) A claim for refundis required to be filedin the name of the common paremd
discharges any liability of the Governmeatany member with respect to such refufid Treas.

9| R.C. § 1502 provides:

[tihe Secretary shall prescribe such regulatemfe may deem necessary in order
that the tax liability of any affiliated group of corporations making a dafeted

return and of each corporation in the group, both during and after the period of
affiliation, may be returned, determined, computed, assessed, collected, and
adjusted].]

I.R.C. § 1502.
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Reg. 8§ 1.150Z7(a)(1)(v) (2011) TheDash 77Regulation als@xpressly provides that “[flor
further rules applicable to groups that include insolvent financial institutioes§ 81.6402
[i.e., the Dash 7 Regulation] of this chapter.” Treas. Reg. § 1.1502-77(g) (2011).

In turn, the Dash 7 Regulation, promulgapedsuant td.R.C8 6402(k) authorizeghe
FDIC to actas a“fiduciary” for thepurpose of filing aralternate tax retm for a consolidated tax
group. Treas. Reg. 8§ 301.640@)(3)(i). Specifically the Dash 7 Regulation provides:

(c) Deemed agency status of fiducigty In generalNotwithstanding the general
treatment of a common parent as the agent of a group under 88 7I502.,
the Dash 77 Regulatiorgnd 1.150278 of this chapter, if the fiduciary satisfies
the notice requirements of paragraph (d)(1) of this sectiorfidihe@ary may also
be deemed to be an agemtder 88 1.1502—77 and 1.1502—78 of this chapter

(i) Of the loss year group (if any) for purposes of filing a consolidated
return for the loss year;

(ii) Of the carryback year group for purposes of filing a claim for refund o
an application for a tentae carryback adjustment for the consolidated
carryback year under paragraph (e) of this section and receiving payments
of any refund or tentative carryback adjustment under paragraph (g) of this
section; and

(i) Of the carryback year group, the loss year group or any other group of
which the institution is a member for any matter pertaining to the
determination of the refund or tentative carryback adjustment, but only to
the extent provided in paragraph (c)(2) of this section.

(2) Limitation. The fiduciary may act as an agent for matters described in
paragraph (c)(1)(iii) of this section only to the extent—

(i) Authorized by the district director, in his/her sole discretion, after
receiving a written requt from the fiduciary; or

(i) Requested by the Internal Revenue Service under paragraph (f)(3) of
this section.

26 C.F.R. § 301.6042(@) (emphasis added)
The parties disagree as to whethlee court has jurisdiction to adjudicate alternate tax

return filed by FDICR, and, therefore, whether FDIR is eritled to intervene as of righinder
this statutory and regulatory scheme.
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2. Whether The GovernmentHas Waived Sovereign Immunity For The
Federal Deposit Insurance CorporationReceiver To Seek An
Adjudication Of A Federal Tax Refund Suit In The United States
Court Of Federal Claims.

a. The Trustee’s Argument.

The Trustee argues thBR.C. 8 6402(a) provides that only “the person who made the
overpayment” is authorized by Congress to file a tax refund case in the Unitesl Staurt of
Federal Claims.8/9/11 TR Resp. at-27; TR Omn. Reply at-34. The FDIC-R admits that
DFC “made” the oerpayments on behalf of the Consolidated Tax Group, so HDli@s
effectively conceded that only DFC may sue for a federal tax refund in this court. 8/9/11 TR
Resp. at 9 (citing FDIER Mot. at 5); TR Omn. Reply at T hereforethe FDIGR is not entitled
to file asuitin the United States Court of Federal Claiimsa federal tax refundn its capacity
as an “alternate agent” for the Consolidated Tax Group, pursuant to the Dasfjulatian,
because the Consolidated Tax Group also did not “make” the overpayment. 8/9/11 TR Resp. at
16-17. In addition the Consolidated Tax Group is raatthorizedo file a claim for adderal tax
refund in this courbecausd.R.C. §6402(a) requires that a refusthim can only bepaid toa
“person.” Seel.R.C. § 6402@); see alsol.R.C. § 7701(a)(1) (2006)defining “person” as
“includ[ing] an individual, a trust, estate, partnership, association, company or ¢andraA
consolidated tax grougowever,is a legal fiction, not a “person,” as defined by thternd
Revenue Code.

The Trustee also rejects the FDRZs fallback position thatl.R.C. 8§ 6402(k), as
implemented by the Dash 7 Regulation, waives sovereign immunity so as to allei¥ @R to
file a claim for a federal tax refund on behalf of the Codstdéid Tax Group in this court. 8/9/11
TR Resp. at 13. Specifically, I.R.C. § 6402(kegsts the Secretary [of Treasury] widkscretion
to promulgate regulations relating to payment of a refund to the fiduciary . . hdor t
administrative convenience tife IRS.” 8/9/11 TR Resp. at 13 (emphasis add&dgrefore, in
contrast withl.R.C. §6402(a) Section 6402(k) is not an unequivocal expression of consent to be
sued because a monayandating statute must exhibit a lack of discretionary authority in the
agency charged with its implementation. 8/9/11 TR. Resp. at 15 (Stiraglerv. United States
38 Fed. CI. 788, 797 (1997) (“[T]here is clear precedent which equates . . . a money mandating
statute with a lack of discretionary authority in the agency charged with isnmaptation.”)).

Furthermorethe Dash 7 Bgulationalsois discretionary, in that it states that #RIC-R,
as a“fiduciary” of an insolvent corporationmay also be deemed [by the IRS] to be an
agent. . .[o]f the carryback year group for purposes of filing a claim for refund.” 26 C.F.R. §
301.64027(c)(ii) (emphasis added). In addition, the Dash 7 regulation provide4mnhathing
in this setion obligates the Internal Revenue Sent@ay to the fiduciary all or any portion of
a claimfor refund or application fotentdive carryback adjustmeit.Treas. Reg. 8 301.6402
7(g) 2011 (emphasis added). Therefore, the Dash 7 Regulation doedligatethe IRS to
pay a federal tax refund to a fiduciary and, since the regulation is not muamlating, it
cannot waive sovereign immunity. 8/9/11 TR Resp. at 14. The Dash 7 Regulatignomdies
a fiduciary with an avenue for initiatingdministrativeproceedings, not a tax refund case in
federal court. TR Omn. Reply at 5 n.4.
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Finally, the Trustegositsthat if both the Trustee and the FDR are entitled to seek
recovery of the same tax refund, the court is being asked to determineentiighs entitled to
receive the refund, requiring an adjudication of the rights of private parties. MR Reply at
13-14. This problem is avoided only if one paitg,, “the person who made the overpayment”
is permittedto pursue relief in this court. TR Omn. Reply at 14.

b. The Government’'s Response.

The Government responds that the United States has only waived sovereign inagsunity
to allow the Consolidated Tax Groupo sue for a refund, bubot as to the Trustees
representative of the Consolidated Tax Group’s parent, or the-RDt&&If in its own corporate
capacity 8/25/11 Gov't Resp. at8. It is “indisputable” that the Consolidated Tax Group is the
taxpayer, as that is the name on every return. 8/25/11 Gov't Resp. at 8. Dt “chd[k]e an
overpayment,” as that term is used in Section 6402(a), iomitscorporate capacity.8/25/11
Gov't Resp. at 8. If it had done so, it would have made a voluntary tax payment on DSL’s
behalfand would not be etied to a refund, because it iswéll established that in order to
maintain an action for the refund of federal taxes under the Internal Revenuelh@opkintiff
mustbe a taxpayewho has overpaid its own tax€s8/25/11 Gov't Resp. at &(lotingAmmex,

Inc. v. United States52 Fed. Cl. 303, 309 (2002)).

The Governmenalsoinsists that the United States Supreme C&ukécisionin United
Statesv. Williams 514 U.S. 527 (1995permitting an exwife of a taxpayer to seek a refund of
federal taxes that she paid on hetheisband’s behalf, is not to the contrary. Gov’'t Omn. Resp.
at 46. InWilliams the wife paid the federal tax dbecausehe IRS attached a lien on a house
tha she owned as a result of the division of the couple’s marital propedy divorce.
Williams, 514 U.S. at 540.Therefore, she was still Stbject to the tax in a meaningful and
immediate way.” Id. (emphasis added) (“Williams paid under protest, lgdle gain release of
the Government’s lien on her property a lien she attacked as erroneously maintained.”). The
Court, inWilliams howeverdid not disturb the general rule that a “volunteer” taxpayer has no
standing to pursue a federal tax refurtSeeid. (“We do not decide the circumstancdsany,
under which a party who volunteers to pay a tax assessed against someone esekray
refund.]” (emphasis added)).

Therefore, since thEDIC-R and DFC areachpermitted to file tax returns on badh of
the Consolidated Tax Groughey are on equal jurisdictional footing to seek a federal tax refund
in thiscourt. 8/25/11 Gov't Resjat 1313. The Dash 77 éyulationauthorizes DFC to act as an
agentfor the Consolidated Tax Group. 8/25/11 Gdvésp.at 11. But I.R.C. §1502 does not
waive sovereign immunity with respect to the parent corporation in its own caphikigwise,
the Dash7 Regulation authorizes the FBREC only to act as aagentfor the Consolidated Tax
Group, but does not waive the United States’ sovereign immunity with respect k@ lGeR
acting in a corporate capacity. 8/25/11 Gov't Respl1t12. Thus, neither the Trustee nor
FDIC-R is authorizedo file a federal tax fend inits own capacity, bugitheror bothmay do so
in its equal capacity ag competing ageribr the Consolidated Tax Group. 8/25/11 Gov't Resp.
at1213.
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C. The Federal Deposit Insurance CorporatioAReceivers
Response

The FDIGR responds that Congress waived the sovereign immunity of the United States
in tax refund cases by the Tucker Act, 28 U.S.C. § l#Bdombination with.R.C. § 7422, not
by operation ol.R.C. § 6402(a). I.R.C. §422(a) is the substantive, moa@yandating statute.
FDIC-R Reply at 8. Accordingly, no further waiver of sovereign immunity is required,
because the Dash 7 Regulation authorizes the DI act as alternate agent of the
Consolidated Tax Group and sovereign immunity is waived for any entity authooiZie &
federal tax return by thiaternal Revenue Code-DIC-R Reply at 910.

Even if the court were to conclude that the relevant waiver of sovereign immunity is
I.R.C. § 6402, the FDI® maintains thistatute also authoriz€PIC-R to file a tax return claim
in the United States Court of Federal Clainiarst, contrary to the Trustee’s position, DFC (the
parent corporation) is not the entity that “made the overpayment” WiRl€. 8§ 6402(a). The
Consolidated Tax Group “made” the overpayments, bechedax liability was paid by DF@s
an agent for the consolidated tax group, not by D& own corporate capacitysee26 C.F.R.
§ 1.150277(a)(1)(1)(A) (2011) (“[T]he common parent . . . for a consolidated return yehe is t
sole agent(agent for thegroup[.]” (emphasis added)see alsoTR Omn. SuReply at 7 n.6
(conceding that DFC filed tax refunds “on behalf of the Consolidated Tax Group”). Tieerefo
the fact that DFGssueda payment to the IRS does not mean that it “made” the payment.- FDIC
R Reply at 1112; FDIC-R Omn. Resp. at 3-5.

Second, a consolidated tax group is defined by Treasgujationas a “person” that can
“‘malk]e an overpayment.” FDIER Omn. Resp. at 114 (citing Treas. Reg. § 301.77@(a)
(2011)) Although the statutory definition of “person” in I.R.C7801(a)(1) does not mention
tax groups, it does provide that the term person “shall be construeditelude’ several types
of enumerated entitiesl.R.C. §7701(a) (emphasis added). Inrul.R.C. §7701(c) clarifies
that “[t]he term[] ‘includes’ . . . when used in a definition contained in this gii@l not be
deemed to exclude other things otherwise within the meaning of the term defifed. §
7701(c) (2006) (emphasis added.Treasury regulatioalsoclarifiesthat “groups”arepersons
for purposes of the Tax Cod&eeTreas. Reg. 8§ 301.77@(a) Accordingly, a consolidated tax
group is a “person” that can “rikhe” an overpayment undémR.C. §86402(a). FDICR Omn.
Resp.at 1114. Therefore, as alternate agent for the Consolidated Tax Group, theREBIC
authorized tseek aradjudication ofa tax refund clainin this court.

The FDIGR adds thatif the Trustee’s position is correct, the FRRCwould be entitled
to file an administrative claim for a tax refund under the Dash 7 Regulation, but dlaimat
were deniedthe FDIGR would have no right to a judicial determinatiamless the parent
company filed a tax refund claim. The United States Supreme Court, howevequtaned
that interpretations of I.R.C. @&02(a) should favor “commonsense inquiries over formalism,”
since Congress did not “intend[] to leave parties . . . without a refmadfjliams 514 U.S. at
536.

Finally, the FDIGR rejects the Trustee’s contention tHaR.C. § 6402(a) waives
sovereignty forDFC because of the word “shédllput I.R.C. §6402(k) and the Dash 7
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Regulation donot waive sovereignty for the FDIR becaise of the permissive language
contained therein FDIC-R Reply at 1611 n.13 In fact, IRS regulations authorize the agency to
deal witheither the parent of aansolidatedax goup or with a fiduciary. SeeTreas. Reg8
301.64027(a)2)(i) & (k) (“The [IRS] may deal directly with the common pareot the
fiduciary (or both) as agent for the groupl[.]” “Any refund or tentative carryback adjustment paid
to the fiduciary discharges any liability of the Government to the same exteayrasr to the
commonparent[.]” (emphasis added)). Therefakhoughthe IRS has discretion to pay any tax
refund due either to DFC or the FDR; that agency discretion is not relevant to the issue of
sovereign immunity.

d. The Court’'s Resolution.

The court has determined that the waiver of sovereign immunity is fouh&.@. 8
7422, not 28 U.S.C. §346(aj* or I.R.C. § 6402. SeeChicago Milwaukee Corps. United
States 40 F.3d 373, 374 (Fed. Cir. 1994%ection 7422(a) waives the United Statesvereign
immunity from [federal tax] refund suits, provided the taxpayer has previoustlydiljualifying
administrative refund claim.”) (internal citations omittedy¢e also Hinck. United States64
Fed. Cl. 71, 76 & n.7 (2005ff'd 446 F.3d 13072006), 550 U.S. 501(2007) (explaining why
I.LR.C. § 7422(a) taken together with the Tucker Act, not 28 U.S.C. § 1346(a), provides the
general sovereign immunity waiver for the United States Court of Fedaiaisto adjudicate
tax refund suits). Theref@ the relevantjurisdictional issue is whether the FDIR has
“compl[ied] with the tax refund scheme established in theefnal RevenueCode” by filing a
tax refund on behalf of the Consolidated Tax Grogee United States Clintwood Elkhorn
Mining Co, 553 U.S. 1, 4, 12 (2008)Several jurisdictional prerequisites must be established,
before a taxpayer has standirld. at 11 (“Congress has .established a detailed refund scheme
that subjects complaining taxpayers to various requirements before they canibripng s

The Secretary of the Treasury “may by regulation provide that aopdef. . may be
paid on behalf of [an] insolvent corporation to [a] fiduciary to the extent that thet&gcre
determines that the refund is attributaldeldsses or credits of such insolvent corporation.”
I.R.C. 8 6402(k). Pursuant to that authorityetSecretary promulgad the Dash 7 Regulation.
SeeTreas. Reg. § 301.640Zc) (“Notwithstanding the general treatment of a common parent
as the agent of a group under [the Dash 77 Regulation] and [8] 17/80@f this chapter . . the
fiduciary may also be deemed to be an agent under [the Dash 77 Regulation] and [§B10502
this chapter[.]” (emphasis added)). As such, the Dash 7 Regulation awghbeaZeDICR to file

1 Section 1346(a)(1) provides:

The district courtsshall have original jurisdiction, concurrent with the United
States Court of Federal Claims, ¢f) Any civil action against the United States

for therecovery of any internakevenue tax alleged to have been erroneously or
illegally assessed or collected, or any penalty claimed to have been collected
without authority or any sum alleged to have been excessive or in any manner
wrongfully collected undethe internalrevenue laws]

28 U.S.C. § 1346(a)(1) (2006) (emphasis added).
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an alternative federal tax return and a refund claim seeking an adjudicatiat oflaim as the
agent for the Consolidated Tax Group.

Having filed a request for a tax refund, the FERGs thenentitled to file a claim for any
refund due in the United States Court of Federal Clagmdpng aghe IRS denies the refund or
fails to act uporthe refund claim within six months.Seel.R.C. § 6532(a)(1) (“No suit or
proceeding under section 7422(a) for the recovery of any internal revenue tax . . . bbglibe
before the expiration of 6 months from the date of filing the claim required undessctibn
unless theSecretary renders a dgion thereon within that time[.]”). In this case, the FERC
filed an alternate tax return for a refund on September 15, 284€-DIC-R Mot., Ex. O. The
IRS did not act upon FDKR'’s alternate tax return within six months amakindicated that it
does not intend to do so until the coadjudicateshe Trustee’s tax refund claims at issue in this
action. FDICR Mot., Ex. X. On July 12, 2011, the FDK filed the Motion D Intervene in
this case. As such, the FDRhas complied with the jurisdiomal prerequisites.

The Trustee, however, insists tinabneymandating provisions may not be discretionary
and thatthe discretionaryDash 7 Regulation ighereforean invalid waiver of sovereign
immunity. 8/9/11 TR Resp. at 45%. True, but irrelevant. The monmandating provision
here isl.R.C. § 7422, not the Dash 7 Regulation. Once Congress waives sovereign immunity,
the Secretary of the Treasumgay promulgate any reasonable implementing regulations
implementl.R.C. 88 6401-09which govern he procedurefor filing tax refund claims. The
Trustee’s suggestion that Congress abroghRe€. § 7422’s waiver of sovereign immunity by
allowing the IRS discretion to choose to pay a refund to either of several tax iagamtgaryto
the United States Supreme Court’s admonition that the United States subjects gsifito
whatever manner “it consents to be suedriited Statew. Mitchell, 445 U.S. 535, 538 (1980);
see also Williams514 U.S. at 541 (Scalia, J. concurring) (“The exemption of the sovereign
from suit involves hardship enough where consent has been withheld. We are not to add to its
rigor by refinement of construction where consent has been announced.” (qUirtiegl
Statesv. Aetna Casualty & Surety G338 U.S. 366, 383 (19).?

Even assumingarguendg that the Trustee is correct tHaR.C. 86402(a) is the relevant
moneymandating statute, and that it omhaives sovereign immunity for the “person who made
the overpaymentto seek a refundf the court has determined that the Consolidated Tax Group,

12 According to the Trustée logic, the following hypothetical statute would be a valid
waiver of sovereign immunity: “The United States waives its immunity to all izsvseekig a
tax refund.” However, a second hypothetical statute, granting discretiorageacy, would not
waive sovereign immunity: “The United States waives its immunity to all lawsukeges tax
refund but the Secretary may choose which entity affecyethdoriginal tax payment may
receive the refund.” Such a waiver of sovereign immuretyainlyinvolvesagency discretion
in implementing the waiver, but how the statute is implemented does not contravegresCon
unambiguous intent to waisevereignmmunity in the first place.

13 The Trustee’s argument relies upAmigo Enterprises, Ina. United States41 Fed.

Cl. 462, 467 (1998)“Because [the taxpayer] did not pay taxes directly to the IRS, it lacks
standing to sue for a refund."$canlonv. United States330 F. Sup. 269, 2701 (E.D.Mich.
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not DFC, is the “person who made the overpaymelgeTreas. Reg. 8 301.77@ka) (“The

term personincludes . . . a syndicate, group, pool, joint venture, or other unincorporated
organization ogroup.”). The Dash 77 Regulation permits a parent to remit tax payments for a
consolidated tax grouput provides that the parent does so as the “agerthe group” Treas.

Reg.8 1.150277 (emphasis added). Thus, the Consolidated Tax Grouphex@arentDFC,
“made” the overpayments under basic principles of ageBeg, e.q.RESTATEMENT(THIRD) OF
AGENCY § 8.05, Rep. Note 6 (2006) (stating that, when acting for a principal, an agent does “not
use property of the principébr the agent’s own pposesor those of a third partylemphasis
added). Accordingly, the FDIER is equally entitled to file a tax refund suit on behalf of the
Consolidated Tax Group, because, like DFC, the FRIG authorized by Treasury regulatimn

act as the group’s age SeeTreas. Reg8 1.150277(g) (“For further rules applicable to groups
that include insolvent financial institutions, see [the Dash 7 Regulatiosg€)alsdireas. Reg8
301.64027(b)(3)(i), (c)(1) (listing the FDIC as a “fiduciary” of insolvenbdncial institutions

and providing that a “fiduciary” “may also be deemed to be an agent under [the Dash 77
Regulation]”).

Finally, if the Trustee were correct, it would mean that Congress craateshns for the
FDIC-R to file a tax return witlthe IRSvia I.R.C. § 6402(k)to protect the assets of bankrupt
financial institutions in receivership, bimtendedto denythe FDIC-R the ability to enforce this
right in federal court. Such a result would undermine the coherence bfténeal Revenue
Code. See6 FeD. REG. 67487, 67488 (Dec. 31, 1991) (stating the Dash 7 regulation was
promulgatedto effectuate the purposes of [I.R.C6802(k)], that refunds with respect to losses
and credits of an insolvent financial institution be paidthduciary forthe institutiori); see
also 57 FeD. REG. 53032, 53033 (Nov. 6 1992) (explaining that the Dash 7 Regulation allows
fiduciaries to file for a refundeven though a parent of a consolidated tax group has done so

1971) (holding that an employee could not file a refund for tax payments that wade ‘by”

his employer)andMajestic Communications Grp. United StatesNo. 3:09CV-695, 2011 WL
2491372 at *2 (S.DMiss. June 22, 2011) (Slip. Op.) (“[A] party who is not ‘the person who
made the overpayment’ is not permitted to receive the overpayment refund amoréhlacks
standing to pursue the refund in court.”). All of these cases, however, rely upon 8.R.C
6402(a),and hold that a person who owes a tax that has been paid by asotbeentitled to

file a tax refund, because that person did not “makeotiegpayment.” None of these cases
involved a situation where the party filing the tax refund is authorized to do so by atsepar
provisionof the Internal Revenue Codas is the case here with FDRCand I.R.C8 6402(k).
The Trustee also misreadd/illiams in assumingthat “standing under Section 6402(a) is
determined, not by who is the ‘taxpayer,’ but rather by who ‘made the overpaymeRtOmn.
Surteply at 9 €iting Williams, 514 U.S. at 5383). Again, h Williams an exwife who “made

an overpaymeitby paying a tax that has been assessed against fersband was not barred
from seeking a refund in light of the plain language of Section 6403@gWilliams 514 U.S.

at 534 (“To read the term ‘taxpayer’ [IIR.C. § 6511(a)] as implicitly limiting administrative
relief to the party assessed is inconsistent witier provisions of the refund scheme, which
expressly contemplate refunds to parties other than the one assessed.”)ord@hafidlams
stands for the mirreimage proposition that one who “makes an overpayment” may, under
certain circumstances, be entitled to seek the refund, even though he or she is ngbdlyer.tax
See id.Williamsdid not hold thabnly the person who “makes” the payment may seek a refund.
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since otherwise “the procedures could result in lengthy delays in the refund process and the
fiduciary would have no relief if the common parent fails to make any filings”)

For these reasons, the court has detethithatl.R.C. § 7422 waivessovereign
immunity and the FDIER has satisfied the judgctional requirements to seek an adjudication of
a federal taxrefund claim in the United States Court of Federal Claims, advanced under a
differentcombination of legal theories than Trustee.

3. Whether The Federal Deposit Insurance CorporatiorReceiver Is
Estopped From PursuingThis Federal Tax Refund Case

a. The Trustee’s Argument.

Next, the Trustee contends that FERCis “estopped from participating in this action,”
pursuant to the February 29, 2000 Tax Sharing Agreement and the March 17, 2010 Supplemental
Stipulation in the Bankruptcy Court. 6/17/11 TR Resp. at 17-18.

First, the Tax Sharing Agreement provides that DFC “shall have the right sole
discretion: . . . (iii) to file, prosecute, compromise or settle any clainmefioind[.]” FDIC-R
Mot., Ex. C (Tax Sharing Agreement,  2.4(a)). Therein, DSL assigned anyt hghtto file its
own tax refund claims to DFC. 6/17/11 TR Resp. at 17. The fH¢Guld have disaffirmed or
repudiated the Tax Sharing Agreement under 12 U.S.C2§(@RL),** but elected not to do so.
6/17/11 TR Resp. at 17.

Secondthe parties entered a March 17, 2010 Supplemental Stipulation in the Bankruptcy
Court that bars the FDIR from pursing a tax refund case in this court. 6/17/11 TR Resp. at 18.
The Supplemental Stipulation, provides:

the Trustee may deliver a copy of this Supplemental Stipulation to the IRS to
advise the IRS that this Supplemental Stipulation, as so approved by the
[Bankruptcy] Court, constitutes the consent of the FBI@ the proessing of

[the Trustee’s tax returns] and to the payment of [any tax refunds owed by the

1412 U.S.C. § 1821}¢l) provides:

In addition to any other rights a conservator or receiver may have, the comservat
or receiver for any insured depository institution may disaffirmepudiateany
contract or lease-

(A) to which such institution is a party;

(B) the performance of which the conservator or receiver, in the
conservator's or receiver's discretion, determines to be burdensome; and

(C) thedisaffirmance or repudiation of which the conservator or receiver
determines, in the conservator's or receivdissretion, will promote the orderly
administration of the institution's affairs.

12 U.S.C. § 1821(e)(1) (2006).
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IRS] to the Trustee, both in accordance with the terms of this Supplemental
Stipulation.

FDIC-R Mot., Ex. | 15 (March 17, 2010 Supplemental Stipulation).
b. The Government’s Response.

The Governmentounterghat the Bankruptcy Court rejected the Trustee’s argument that
the Tax Sharing Agreement or the March 17, 2010 Stipulation e$tep®IC-R’s participation
in this lawsuit. Gov't Reply at 115. On September 9, 2010, the Trustegde the same
arguments opposing tleDIC-R’s August 30, 2010 request for relief from the automatic stay, to
file an alternate tax return. Gov't Blg at 1112 (citing Gov't Mot., Ex. 31 (Trustee’s
September 9, 2010 brieh Bankruptcy Court)). On January 6, 2011, the Bankruptcy Court
rejected these argumerdad issued an order relieving the FERCfrom the automatic sty
allow it tofile an alternative federal tax retuon behalf of the Consolidated Tax Groamd seek
leave to intervene in this lawsuitGov't Reply at 12 Therefore, the Trustes precludedrom
relitigating that issue before this court.See United Techs. CoypChromalloy Gas Turbine
Corp., 189 F.3d 1338, 1343 (Fed. Cir. 1999loreover,the Tax Sharing Agreement cannot
override the Dash 7 Regulation that provides specific authorizatioiddfDIC-R to file tax
returns as an alternate agenttfoe Consolidated Tax Group. Gov't Reply at 13-14.

Likewise, the March 17, 2018upplementaStipulation does not divest FDIR of the
ability to seek an adjudication of its federal tax claim in the United States Go&ederal
Claims. hsteadit clarifies that FDIGR hasnot abandoned any right to file an alternate tax
return. Gov't Reply 14 (citing FDIGR Mot., Ex. | § 6). Finally, the An#hssignment Act, 31
U.S.C. § 3727 (2006), prohibits the assignment of any claims against the United StaRi s
R is prohibited from conveyinds right to seek a tax refund from the IRS to the Trustee. Gov't
Reply at 1415.

C. The Federal Deposit Insurance CorporatiorReceivers
Response

The FDIGR respondghat neither the February 29, 2000 Tax Sharing Agreement nor the

March 17, 2010 Supplemental Stipulation waived its right to filepanduea federal tax refund

on behalf of the Consolidated Tax Groupthe United States Court of Federal ClainSee
FDIC-R Reply at 15 (citing 12 U.S.C. § 1821(c)(2)(B) (2006)). The FRI@led tax returns
pursuant to itstatutoryauthority as an alternatgentfor the Consolidated Tax Groupot on
behalf of DSL. Seel.R.C. 8 6402(k);see als®26 C.F.R. 8 301.6402. As such, the FDIKR

does not need to disaffirm the February 29, 2000 Tax Sharing Agreensesktan adjudication

of its claim. FDIGR Reply at 15.

Likewise, theMarch 17, 2010 Supplemental Stipulation does not preclude the-RBIC
exercisingof its rights, since it consented only to the IRS’s processing oflthstee’stax
returns; it did not abandon the FDRCs statutory right to act as alternative agent for the
Consolidated Tax Group. FDIC-R Reply at 15.
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d. The Court’'s Resolution.

The court has determined that the February 29, 2000 Tax Sharing Agreement does not

affect the FDIGR’s right to seek a tax refundds a matter of law, the FDIR is entitled to file

atax return as alternate agent on behalf of the Consolidated Tax Group, purshaenD&sh 7
Regulation SeeTreas. Reg. § 301.6402 This statutory right cannot laérogatedy anyprior
agreementigned by the members of the Consolidated Tax Group. Nor isighisin anyway
diminished by the March 17,020 SupplementaBtipulation. That Stipulation expressly
preserveghe rights of both partie® pursuetheir respectivdederal taxrefund claims “in an

orderly manner without prejudice to either Party’s posjt]jonFDIC-R Mot., Ex. lat4; see also

id. 1 68.

B. Standing.

The partiesalso disagree as to whether ti®IC-R must havendependentrticle Ili
standing topursuea tax refund suit inhe United States Court of Federal Claiarsl whether
FDIC-R’s federal tax refund claims constitute “@ase or controversy’or a purely
intragovernmentalisagreement b&een the IR&nd FDIC as to ownership of any refund.

1. Whether This Dispute Presents A Case Or Controversy

a. The Trustee’sArgument.

The Trusteargues thathe FDIC-R lacks standingbecause there is no justiciable “case
or controversy” betweetine FDIGR and Treasury6/17/11 TRResp. at 14.7; 8/9/11 TRResp.
at 17; TR Omn SurReply at 1419. The gravamen of this argument is ttz FDIC-C-
administered DIFhas incurred a potential loss of $1.4 billies a result othe loss-sharing
agreement betweethe FDIC ard U.S. Bank (DSL'’s purchaser)6/17/11 TR Resp. atl6-17
(citing Gov't Mot. at 5)*° Therefore, the FDIER has an obligation to repay FDICs priority
claim for $1.4 billion before making other uses of any potential reflmthis federal tax refund
casehowever, theeDIC-R is seeling only $373,791,722plus statutory interestTherefore the
Trustee reasons thdfe]ven if the FDIC were to . . w[i]n a judgment for the entire amount it
was seeking . . none of the money paid by the government in satisfaction of such a judgment
would leave the governmeht Landmark LandCo.v. FDIC, 256 F.3d 1365, 1380 (Fed. Cir.
2001) see alsoAndersorv. United States344 F.3d 1343, 1350 (Fed. Cir. 2003) (“[F]or the
FDIC to have standing, the total amount of the FDIC’s claims must exceed thetathe
failing thrift, for which the FDIC stands as receiver, owes the United Stqtasig Admiral
Fin. Corp.v. United States329 F.3d 1372, 1382 (Fed. Cir. 2003))).

The Trustee acknowledges thatliandmark Anderson and Admiral the FDIGR was
required to pay any recovered funds into the FSLIC Resolution Fund, a Traasdey

15 The Trustee’s description of the facts, however, is slightly inaccurate. Gotutréne
Trustee’s characterization, the Government only appears to have statedatitatipatesthat
FDIC-C will have a $1.4 billion priority claim.SeeGov’'t Omn. Rep. at 7 n.4 (making this
point).
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account. Herg the FDIGR would pay any federal tax refundttee privately funded DIF.TR
Omn. SurReply at 17. The Trustee, however, asserts the difference is immaterial ebdeaus
issue is whether recovery by the FBRCwould exceedthe total amounthatit owes to another
component of the Government. TR Omn.-Beply at 1719; seealso Anderson344 F.3d at
1350 (“[T]he critical question is whether claims being asserted by the FDI(are]less than
the government's priority claim arising from advances made to satisfyidkplotities of the
failed thrift.”” (quotingAdmiral, 329 F.3d at 1372)). Moreoven $latteryv. United States635
F.3d 1298 (Fed. Cir. 201115 bang, the United States Court of Appeals for the Federal Circuit
held thatthe FDIC is a federal agency that can be sued under the TuckeesAablishinghat
FDIC is a government agency for purposes of standidgat 1321. Therefore, any recovery in
this lawsuit by FDICR would run afoul ofLandmark Admiral, and Anderson because any
money recovered would simply move from one governmental pockelR8)einto another (the
FDIC-C administered DIF). TR Omn. SReply at 1819.

b. The Government’'s Response.

During briefing on the Government’s April 1, 2011 Motion For Joinder, the Government
argued that a “case or controversy” existed between the-RDd@d the IRS, so long as the
Bankruptcy Court had not yet adjudicated the ownership of any tax refund. Gov't yJ.aR&pl
11. In the Government’'s October 3, 2011 Response, howerery appears to adopt the FDIC-
R’s standing argumentGov't Omn. Respat 7-10.

C. The Federal Deposit Insurance CorporatioAReceiver’'s
Response

The FDIC-R responds thatandmarkand its progeny areot relevantoecause the DIF,
unlike the FSLIC Resolution Fund, fisndedby private financial institutions, not federal funds
FDIC-R Mot. at 1619; FDIGR Reply at 1415; FDIC Omn. Resp. at 1B8. In Landmark any
damages that the FDIC recovered would have been paid from the FSLIC Resolutiorh&und, t
same entity to which the FDIR was obligated.See Landmark56 F.3d at 1381‘[T]he FDIC
[wa]s obligated to completely satisfy the claim of {la&dovernment, specifically that of the
FSLIC Resolution Fund (“FRF”), against [the failed thrift] before distiiilg any proceeds to
[the thrift's] other creditors). As such, “any damages recoveredlaridmark by the FDIC, as
receiver, ‘would be paidut of the FRF, and then distributed by the FDIC right back into the
FRH.]” FDIC -R Mot. at 18 (quoting.andmark 256 F.3d at 1381) (emphasis added).

“T he critical distinction between this case &mshdmarkand otheMWinstarrelated cases
is that here any monies eventually received by the HDIGn account of its claim in the
receivership would be paid into the privately funded [DIF], not a Tredsaded fund.” FDIG
R Omn. Resp. at 18eeCoastto-Coast Fin. Corpyv. United States52 Fed. Cl. 352, 364 (2002)
(holding thatthe FDIC-R could intervene to recover funds that would be paid into the £DIC
administered, but privatelfunded Savings Associain Insurance Fund, a predecessor fund to
the DIF)).
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The FDIGR also rejects the Trustee’s relianceSlattery becausehe issuéen that case
waswhether the court lejurisdiction under th@ucker Act to adjudicate casbsought against
FDIC, when itwas acting in itsegulatorycapacity SeeSlattery 635 F.3d at 1300-01.

d. The Court’'s Resolution.

In Landmark a Winstar case,a failed thrift owed a $1.5 billion priority claim to the
Federal Savings and Loan Insurance Corporation (“FSLIC”) Resolution Faed.Landmartk
256 F.3d at 1381. ThEDIC-R moved to intervene in that case assert claims against the
United States in #gnamount of $674.2 million for breach of contract&sis thefailed thrift, to
which the FDIC-R was the successar-interest Id. As successor to the failed thrithe FDIC-
R was obligatedirst to satisfy the FSLIC Resolution Fundd. This meanthat, “[e]ven if the
FDIC were to . . . w[i]ln a judgment for the entire amount it was seeking . . . none of thg mone
paid by the government in satisfaction of such a judgment would leave the govetrandnt
“[i] t [was] undisputed that no private creditors could benefit even if the FDIC wdtdlyt
recover[.]” Id. at 1380, 1381. Under those facts, the United States Court of Appeals for the
Federal Circuit held thdthe FDIC has not established that its claims satisfy the justiciability
requirement®f Article Ill, 8 2, because it has not shown that it and the government are adverse
as to these claims.’ld. at 138182; see also Andersor844 F.3dat 1350 (“[F]or the FDIC to
have standing, the total amount of the FDIC’s claims must exceed the amedaiihg thrift,
for which the FDIC stands as receiver, owes the United Statesig(Admiral, 329 F.3dat
1382)).

In Coastto-Coast 52 Fed. Cl. 352, the United States Court of Federal Claims
distinguished_andmarkanddetermined that it had jurisdiction to adjudicate a suit by the FDIC
R in its capacity as receiver for an insolvent thrift, where any recovened fvould be paid into
the privately funded Savings Association Insurance Fund (“SAIF”), a prededessl to the
DIF.*® Id. at 364. Critically, in Coastto-Coast as in this casg¢he “FDIC appear[ed] only as
Receiver of [the insolvent institution] . . . not as Manager of [the FSLIC Resol&tind]” and
FDIC-R’s “rights to recover and its obligation to pay any recovery [we]re nogede’ Id. at
364-65.

The DIF, like the SAIFis a fundamentally differergntity than the FSLIC Resolution
fund at issue irLandmarkand its progeny. The DIF is not Treasury funded, but, rather, is
fundedentirely by “amounts assessed against insdegbsitory institutions*” Seel2 U.S.C. §

% In 2006, Congress merged the Bank Insurance Famdl SAIF into the newy
establishedIF. SeeFederal Deposit Insurance Reform Act of 2005, Pub. L. No-1709 Title
Il, Subtitle B 8§ 2102(a)(1) (2006) (“The Bank Insurance Fund and the Savings Association
Insurance Fund shall be merged into the Deposit Insurance Fund.”).

7 Dicta in Slattery 635 F.3d 1298, might suggetstat DIF is Treasunpacked but
nothing in Slattery suggestsDIF is Treasuryfunded See Slattery 635 F.3d at 1318
(“Congressional pronouncements stress the full faith and credit of the Unite¢ $tate
connedbn with the FDIC.”). The quotatiom Slatterywas made irthe context of holding that
the FDIC could be held liable under the Tucker Act for breach of contichcat 130001 The
fact that the full faith and creddf the United Statesupports any contract entered into by the

22



1821(a)(4)(D);see alsol2 U.S.C. § 1815(d)(1) (providing that the FDIC may charge insured
institutions any fee “which the Corporation may by regulation prescribe, afterggdue
consideration to the need taaslish and maintain the reserve ratio of the [DIF]”).

By contrast,in the Landmarkline of cases, the FDIC was not an adverse party to the
Department of Treasury, becaube FDIC-R was asserting a claim that would have been paid
out of the Treasurjunded FSLIC Resolution Fund and FDRCwould have been obligated to
pay any recovery back into tteame fund. SeeLandmark 256 F.3d at 1381 (“[E]ven if the
FDIC were to fully recover, all proceeds from the judgment would be paid out oF#id(
Resolution Fund], and then distributed by the FDight back into the[FSLIC Resolution
Fund.” (emphasis added)). Consequently, “FDIC’s claim [could affgctany party other than
the [Glovernment.”Id. (emphasis added). The United States Court of Appeals for the Federal
Circuit observed, however, that the situation could be differenécovery by FDIGR would
“either prevent thid-party creditors from recovering on claims against the [FSLIC Resolution
Fund], or increase the total amount of the [G]Jovernment's liabilithd” This issue was not
presented inLandmark because Treasury is responsible for funding the [FSLIC Resotu
Fund].” Id.

Here private partiescould be affected by the court's determination. Bisured
institutions make payments into the DIF based, in part, on the reserves retainkd [8eBl12
U.S.C. § 1815(d)(1).Therefore,if DFC’s Worthless Stock Logkeory prevailedpremiums for
insured institutionsvould increasdf the FDIC-R did not recoup fund$o pay intothe DIFas a
result

For these reasons, the court has determined #DI@s independent standing to pursue a
tax refund suit againghe IRS,since any federal tax refunslould be paid into the privately
funded DIF. Therefore, a “case” or “controversy” exists here between the IREBeaaRDICR

FDIC, however, does not mean that the DIBteutorilybacked by the full faith and credit of

the United States.See Federal Deposit Insurance Reform Conforming Amendments Act of
2005, Pub. L. No. 10273 8§ 8(a)(11)(C), 119 Stat. 36(Q2006) (deleting 12 U.S.C. §
1821(a)(6]D), which had providedhat “the Secretary of the Treasury shall pay to the Savings
Associationinsurance Fund such amounts as may be needed to pay losses incurred by the Fund
in fiscal years 1994 through 1998 In 1989, the Congress enacted the Financial Institutions
Reform, Recovery, and Enforcement Act of 19d9RREA”), Pub. L. No. 10173 § 219-2, 103

Stat. 183 (1989)n which Congress pledged the nation’s full faith and credit “to the payment of
anyobligation issuedfter August 9, 1989, by the Corporation, with respect to both principal and
interest,” but only if those obligations state tamount of principal and the term to maturity of

the obligation. 12 U.S.C. § 1825(d) (emphasis added). This language suggests that FIRREA
only pledged theJnited Statesftull faith and credit to FDIC'sborrowing not to its statutory
obligation to make payments of uncertain amounts to insured institutions in the evenutif defa
Moreover in another subsection of the same statute, the term “obligation” is definedstdbitea
purposes of that subsection, as “any guarantee issued by the Corpathtorthan deposit
guaranteeg]” 12 US.C. 1825(c)(6)(A)(i) (emphasis added). Thus, it is unclear whether the
DIF is Treasuryacked but it is clear that it is not Treasuynded
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regarding the federal tax refund claim asserted by FRECJuly 12, 2011 Proposed Complain
In Intervention.

In addition, the FDIER has alleged sufficient facts therein to show tltahds suffered

an ‘injury in fact’ that is . . . comete and particularized and.actual or imminent, not
conjectural or hypothetical; . . . the injury is fairly traceable to the challeag&on of the
[Government] and . . . it is likely, as opposed to merely speculative, that the injury will be

redressed by a favorable decisiorktiends of the Earth, Inos. Laidlaw Envtl. Serv., Inc528
U.S. 167, 180-81 (2000) (internal citations omitted).

2. Whether The Federal Deposit Insurance Corporation, As Receiver,
Requires IndependentArticle 11l Standing To Intervene In A Federal
Tax Refund Case Before The United States Court Of Federal Claims.

The partiesalsodisagree as to the more abstract question of whétkeFDICR, as a
plaintiff-intervenormust have independeAtticle Ill standing to intervene in an action in which
the original plaintiff indisputably has standin§ee8/25/11 Gov't Resp. at-2; TR Omn. Reply
at 2025; Gov't Omn. Resp. at 2-3.

There is adivision among the federalppellate courts on this isswendit has not been
addressed by the United States Courppeals for the Federal Circuih date. SeeLandmark
256 F.3d at 1382 (“Whether an intervening party must satisfy the -casmntroversy
requirement independently of the claims brought by the other plaintiffs is anqopstion.”);
but compare Jonesv. Prince George’s County., Md348 F.3d 1014, 1017 (D.C. Cir. 2003)
(“[P]rospective intervenors in this circuit must possess standing under AHiclef the
Constitution.”); Mausolfv. Babbitt 85 F.3d1295, 1300 (8th Cir. 1996) (similarpolid Waste
Agencyv. United States Army Corps of Eng’'ri01 F.3d 503, 507 (7th Cir. 1996) (similaxjth
San Juan County. United States 503 F.3d 1163, 1172 (10th Cir. 2007&n( bang
(“[W]e .. .hold that parties seeking to intervene under Rule 24(a) or (b) need not establish
Article Il standing so long as another party with constitutional standing osathe side as the
intervenor remains in the case.” (internal quotation marks omitt@dlgyd v. Chilton Country
Comm’n 495 F.3d 1324, 1337 (11th Cir. 2Qgimilar); Ruizv. Estelle 161 F.3d 814, 830 (5th
Cir. 1998) (similar);Assoc. Builders & Contractong Perry, 16 F.3d 688, 690 (6th Cir. 1994)
(similar); Ynigueav. Arizong 939 F.2d 727, 731 (9th Cir. 1991) (similddnited States Postal
Serv.v. Brennan 579 F.2d 188, 190 (2d Cir. 1978) (similasge alsoWRIGHT & MILLER,
FEDERAL PRACTICE & PROCEDURES 1908 (3d ed.) (2011 Supp.) (discussing the circuit div)sion

The United States Supreme Coaldo hasot addressed thdivision among theederal
circuit courts SeeDiamondv. Charles 476 U.S. 54, 6&9 (1986) (“We need not decide today
whether a party seeking to intervene before a District Court mustysatf only the
requirements of Rule 24(a)(2), but also the requirements of AM). Il Since the court has
already determined that the FDRChasindependent standing, howevitrgdoes not need to reach
this additional constitutional issue.Lyngv. Northwestindian Cemetery Protective Agss'485
U.S. 439, 44516 (1988) (“A fundamental and longstanding principle of judicial restraint
requires that courts avoid reaching constitutional questions in advantee ofecessity of
deciding them.).

24



C. Whether Federal Deposit Insurance CorporationReceiver Is Entitled To
Intervene As Of Right.

Having determined thahe FDIC-R is not barred by jurisdictional or standing issues
from intervening in this lawsuit, the court has little trouble concluding that it isvaitesentitled
to intervene as of right, pursuant to RCFC 24(a). The HB®IGas satisfied all of e
requirements to intervene abright. SeeRCFC 24(a). Firsthe FDIC-R has an interest in the
subject matter of this lawsuit, because it is seeking a federal tax refuntbraatalagent for the
Consolidated Tax GroupSeeMourtain Top Condo. Ass'm. Dave Stabbert Master Builder,
Inc., 72 F.3d 361, 366 (3d Cir. 1995) (“[A]n intervenor’s interest in a specific fund is sufficient
to entitle intervention in a case affecting that funds8e alsONRIGHT & MILLER § 1908.1 (3d
ed., 2012Supp.) (“A sufficient interest also has been found when the intervenor claims a
identifiable interest in funds that are the subject of litigation.” (collecting gas&sgcond, the
FDIC-R’s interests would be impaired by an adjudication of this ea@t®out its presence,
because a ruling as to theoper basis, if anyfpr a potential tax refund would preclude FBRC
from litigating the same issue in a separate proceediBge Anderson Columbia Envil.
Inc.v. United States42 Fed. Cl. 880, 882 (99) (“The potentialstare decisiseffect of a
decision often supplies the ‘practical impairment’ required by Rule 24(ajlijd, neither the
Government nor the Trustee is authorized to protect the f8Gnterests® Finally, there is
no dispute thathe FDIC-R’s Motion To Intervene was timely filed given the needtf@FDIC-
R to first seek leave from the Bankruptcy Court. Accordingie FDIC-R’s July 12, 2011
Motion To Intervene is granted.

18 At oral argument, the Trustee argued that he adequately represeatedIC-R’s
interests because he had a fiduciary duty to “put a full court press on both [tax re&ortHs.”
2/17/12 Hr'g TR at 44. The court has no doubt that the Trustee will pursue both tax refund
theories, but the Trustee, unlike the FERGs motivatedto prevail onthe Worthless Stock Loss
theory Therefore, the Trustesannot adequately protettte FDIC-R’s interest in this action.

See, e.g.Trbovichv. United Mine Workers of Am404 U.S. 528, 538 n.10 (1972) (“[T]he
[adequate representaii] requirement of the Rule [24(a)] is satisfied if the applicant shows that
representation of his interest ‘may be’ inadequate; and the burden of making thaigs$ioovild

be treated as minimal.”).
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V. CONCLUSION.

For the foregoing reasons, the court has determinedthieaEDIC-R is entitled to
intervene as of right, pursuant to RCFC 24(a), and its July 12, 2011 Motion To Intervene is
granted The Clerk of the Court is instructed to enter Exhibit A of FHRG July 12, 2011
Motion To Intervene into the docket as FDRZs Complaint In Intervention.

In addition, the Government’s April 1, 20Motion For Joinder isleniedas moot.

IT 1S SO ORDERED.

s/Susan G. Braden
SUSAN G. BRADEN
Judge
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