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Steven J. Rosenbaum, Covington& Burling, LLP, Washingtm, D.C, andWilliam A. Shook,
Shook, Doran, Koehl LLP, Washington, D.C., Counsel for Defendant-Intervenor.

MEMORANDUM OPINION AND ORDER
ISSUING A PRELIMINARY INJUNCTION?

! This Memorandum Opinion And Order Issuing A Preliminary Injunction oaityrnwas
filed under seal on January 3, 2011. All redactions are denoted with brackets.

% The factscited herein were derived from the Administrative Record (“AR”), filed on

November 5, 2010, as corrected by the Defendant on November 29, 2010 and December 21,
2010 (“AR 1-1616").
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BRADEN, Judge.

On October 29, 2010, Google, Inc. and Ohigtworking Corporation, a licensegndor
of Google products and solutior(kereinafter collectively “Google;)filed a preaward bid
protest in the United States Court of Federal Claghallenging arAugust 30, 2010 Requefstr
QuotationNo. 503786(the “RFQ”) by the Department of the Interior (“Interior” or “DOItp
provide “hosted emailand collaboration servicesnd [Interior’s] supporting ‘Limited Source
Justification” Compl.  12. After reviewing the Administrative Record from November 5,
2010 and updated through December 21, 2010, Google filed an Amended Complaint on
December 30, 2010 to challenge the entire procurement, including a June 10, 2010 Modification
No. 0003 to an existig contract with Dell Marketing (“Dell”) to implement a pilot project to
migrate the Bureau of Indian Affairs email systems to Microsoft Exehamgltwo July 15,
2010 Standardization “Determination and Findings” to “establish MicrosoftsinBss
Productivty Online Suie-Federal as the Departmesitle standard for Messaging and
Collaboration” and Microsoft Desktop and Service Software, as the “Depanigmistandard
for computer operating, systems desktop and service, office automation, and ssystem
mana@ment software.” Am. Compl. 71 41-48.

For the reasons discussed herein,dbert hasdetermined that @reliminary injunction
and remands warranted

l. RELEVANT FACTSOF THE PROCUREMENT AT |ISSUE.

On November 16, 2009, Department of Interior's Offadelnspector General issued a
FY2009 FISMA Evaluation Report that made the following finding:

The Department of the Interior (DOI) does not fully comply with the Federal
Information Security Management Act (FISMA)again this year. The
decentralized omnizational structure, fragmented governance pseseselated

to the Information €chnology (I program, lack of oversight, bureau resistance
to Departmental guidance, and use of substantially topeified personnel to
perform significant informatiosecurity duties exasperatgsc] the challenges in
securing the Department’s information and information systems. Personnel
responsible for management of the IT Programs are not accountable for results,
and existing investments are not leveraged to fiodipotential. These serious
flaws significantly negate the benefit of the $182 million spent on IT sedarity
fiscal year (FY) 2009 and the efforts of the 677 employees and contractgrs full
devoted to information security across the Department.

AR 1535.

% Congress enacted Title 11l of the@overnment Act of 2002 “commonly efed to as
FISMA, in response to concern about the security of federal information and information
systems.” AR 1540.



We include many recommendations from previous reports to address the
deficiencies identified throughout this repokintil the Department establishes a
sound governance structure for its IT program, creates an atmosphere of
accountability, and performs adequate oversight, it is unlikely information
security will improve.

AR 1538 (emphasis addetisee alsiAR 1347-1492.

The Inspector GenertalReport provide context to the relevant facts of the procurement
at issue.

In June 2002, ®epartment of thénterior Information Technology Management Reform
(“ITMR ") study identifed areas wheréhe agency’snformation technology environmeneeded
improvement AR 1. Oneareawas emailmessaging servicesAR 1. In August 2002, the
Secretary ofthe Interior issued a Memoranduntifled “Information Technology Resources
Management that established the Information Technology Management Commitiedd”)
as the “governingoody for information technology within [Interior].” AR 1539. In 2003,
Interior initiated an Enterprise Messaging Service Initiati(éeEMS Project’) “to consolidate
email into a singl¢interior]-wide systerh]” AR 1.

On July 24, 200@8nterior's Chief Information Office(*ClO”) issued ar'Email Solution
Selection Notice of Recorddb announcehat “Microsoft Exchange was chasas the single
consolidated email solution for consistency and interoperability with [Interior] rprise
license purchases and was the result of exhaustive anafyses the EMS [Enterprise
Messaging Service] teain AR 765(emphasis in original).On September 28, 200the EMS
Project was terminated, bilte ClO issuedpolicy guidance for [Interior’'s] Bureaus and Offices
to migrate from their existingmail systens to Microsoft Exchange on a burelaytbureau basis
by the end of FY 2009.”AR 1; see alstAR 751 (listing factors contributing to “the failure of
this project”).

In late 2007 nterior’s Chief Technology Officer‘CTO’) began to assess the viability of
implementing a singlemailand collaboration system, known asrfified Messaginyto replace
thirteenexistingindependenemail systens. AR 175 Thefollowing entities were contacted
provide market research afat their analysesof relevant issue§REDACTED]®, the National

* The Administrative Record does not include the Department of Interior's Office of
Inspector General'$§Y2010 FISMA Evaluation Report that the court assumed was issued in
November 2010.

®> [REDACTED] is well recognized as one of the leading providers of IT market research
and analysis. AR 175.



Institute of Standards and Technolodiie Cloud Security Alliande and the Government
Accountability Gfice. AR 175.

On April 9, 2008, Interior's CIO, Michael J. Howelljssued an Electronic Mail Interim
Guidance and Policy Review that instructed Interior Bureaus and Officesrtriige planning
and conversion efforts to migrate to the latest version of Microsoft Exchangee@Q0[7 AR
1. An “[Interior] Email Teani was establishecheaded byr. Bill Corrington, therthe Acting
CTO, “to make recommendations abarhail policy direction of the Interiorto be presented to
the ITMC. AR 2.

On Junel?, 2009, Mr. David StandishGoogleFederal requested a meeting with Mr.
Corringtonto discuss Interior “using MS Outlook with Google Apps éomail, contacts, and
calendar[.]” AR 59. On July 8, 20084, meetingwas held betweerMr. Corringtonand Mr.
Standish to discuss Interior’s “goal of implemiag a singleemailsystem.” AR 150.

On July 31, 2009, Microso$t Account Manager Federal, U.SPublic Seatr, Ms.
Justina Glawn, sent anemail to Mr. Corrington and Mr. Andrew Jackson, Deputy Assistant
Secretary for Human Capital, Performanaed Partnerships, to follow up on a prior meeting.
AR 1088. The attachments were described as “BPOS overview for &dpterior,” which
appear to include 14 documentsd.

On September 15, 2009, Mr. Standishwarded Interior an announcement tf&iogle
had an ongoingrojectto create a Google Apps cloud computing environment dedicated only to
government customers, to be operational in 2010, and that Google intended toadul3iA
Certification and Accreditation packade governmentapprovalby the end of the yearSee
http://googleenterprise.blogspot.com/2009/09/google-appsgzovernment.html (last visited
12/31/2010).

On September 24, 2009, Mr. Corrington senteamail to Microsoft's Vice President,
Federal GovernmenMs. Teresa Carlsqrand Ms. Glavinto acknowledg a prior meetingthat

® The “Cloud Security Alliance” (“CSA”) is a neprofit organization with a mission
“[tlo promote the use of best practices for providing security assurancelaitld Computing,
and provide education on the uses of Cloud Computing to help secure all other forms of
computing.” AR 158 (citing httpWwww.cloudsecurityalliance.ojg(last visited 1/3/201).
Enclosed in the Administrative Record is a March 2010 CSA document entitled, “TopsTioreat
Cloud Computing V 1.0” (AR 633-46) that lists Microsoft as a contributor. AR 637.

“Cloud Computing” has been defined by the United States Governixeeountability
Office as “an emerging form of computing where users have access to scalatdsmnand
capabilities that are provided through Interbased technologiepyith] the potential to provide
information technology services more quickly and atower cost, but also to introduce
information security risks.” AR 696see alsoAR 122 ([REDACTED] defining “cloud
computing” as “a style of computing where scalable and elastieléfed capabilities are
provided ‘as a service’ to customers using imetechnologies”).

" The Administrative Record does not include these attachments.



also was attended eputy Assistant Secretadycksorand Mr. Sanjeev Bhag@adia, who was
now Interior's CIO. AR 1088. Mr. Corrington expressed his interest in “continuing to work
with the Microsoft éam to achieve successful project outcoieAR 1088 (emphasis added)
[REDACTED].

On October 16, 200QREDACTED]'s Vice President wrote a letter toterior’s CIO,
Mr. Sanjeev Bhagowali@onfirming that:

| have reviewed the DOI project documiefar level of detail, general content
sections, and whether the information contained therein will provide sufficient
justification for the proposal to consolidate the Department on one email system
and move to a hosted model for same. More granular observations and
recommendations are provided in the attached spreadsheet.

[REDACTED]
AR 181.

On February 4, 2010, apparently at the request of Microsoft, Mr. Steve Ballaer,
Chief Executive Officer, together witfis. Teresa Carlson, Vice President, Federal Government,
and Ms. Justina Glavin, Account Managdeederal, U.S. Public Sectomet with Interior’s
Deputy Secretary David Hayes abdputy Assistant Secretary JacksgkR 1045-46'

Later that day, Ms. Cabn sent the following email to Deputy Assistant Secretary
Jackson:

Hi Andrew,
Thank you for time today and pulling this meeting together with a short turn there

to meet with Steve Ballmer there. Microsoft's commitment to these efforts and
our broader penership are truly at every level here, and we certainly felt that

8 The Administrative Record does not identify what “DOI project document” was
reviewed, but it may have been AR 16P125 (September 28, 2009 unsigned *“unified
Messaging $stem Project Plar estimating “project implementation costs” for FY2009 as
$[REDACTED] million and “annual operating costs” off REDACTED] million for each
subsequent fiscal year starting in FY2010). AR 1110. The document does not appearéo includ
any “Project Cost Analysis.” AR 1125.

® The Administrative Record does not include the attached spreadsheet.

19 The Administrative Record does not include any documents reflecting the subject
discussed at this meeting.



from Interior as well As we round the bend on the contract sml@et this effort
going, | can assure you that my team gives me daily status on where werare th

AR 1046-47 (emphasis added).
Deputy Assistant Secretadyackson responded:
Thanks for your note Teresand for stopping by this morning. It was a great
opportunity for[Deputy SecretaryPavid [Hayes]to hear what we are working on

together and a fantastic sha# support from the highest level of leadership at
Microsoft.]

Warm regards,
Andrew
AR 1046
On February 6, 2010, Mr. Ballmer sentaanailto Deputy Secretarfayes
Thank you for taking the time to meet with me. | share your passion around the
growing partnership between Microsoft and the Department of the Int¥ioor.

have my personal commitment to success on this Exchange Online Project. |
agreewith you that this effort-as a first in Federal-should be celebrated

appropriately[.]
Bestregards,
Steve

AR 1045-46 (emphasis added).

On February 18, 201@&nothemeetingtook place betweerepresentativefom Google
and Interiorwherein,according to notes taken by Mr. Corrington, Google representatives “stated
that no single tenant dprivate cloud’ offering? would be available for the clotshsed emails
services.” AR 184. Mr. Corrington responded that a dedicated or “single teodet was
unlikely to meet [Interior’s] requirements.” AR 1&ke alscAR 150.

1 The Administrative Record doestriaclude attachments to this email, that likely are
photo-ops from the meeting.

12 The National Institute of Standards and Technology defines a “private cloud” as one
where “[tlhe cloud infrastructure is operated solely for an organization. Iteagyanaged by
the organization or a third party and may exist on premise or off premise.” AR 437.



On April 20, 2010, British Petroleum’s Deepwater Horizon drilling rig exploded,
diverting the attention ahanyof Interior’s top executiv@to address this national crisis.

On April 28, 2010,Interior representativesttendeda Google Apps @mmit where an
overview and introduction to Google Appss providedo government IT leaders. AR 97, 150
[REDACTED].

On May 4, 2010Interior's CIQ Mr. Sanjeev Bhagowaliapparentlyissued a “Unified
Messaging SystetRroject Plan*® indicating that 68,256 of the agency’s,380 mail boxesat
the time weredelivered viathe LOTUS NOTES/DOMINO platformthe remainingwere
delivered via the Microsoft Outlook/Exchange platform. AR 1584. The recipients of this
“Project Plan” were not identifiedThe primary objective of thi®roject Ran” was“to improve
the quality of messaging services. with 24/7 support at less cost than [Interior] is currently
paying.” AR 1584. When the “planned migrations are complete, more than 80% of [Isjerior’
mailboxes will be delivered via [Microsoft] Outlook/Exchange.” AR 1584.

This“Proposed Plan” also reported that:
[REDACTED].

AR 1586.

[REDACTED]
3.2  Project Sponsorship
[REDACTED]
e |ssuance of Secretarial Order: A Secretarial Order endorsing the project

will be critical to establish the projees a priority for the Secretary and
DOI.

13 On December 17, 2010, the Government requested permission to Amend the
Administrative Record to include this document, but the copy provided to the courtotvas n
signed. Whether the document was signed or not, the “Procurement Strategy,” didoeisse,
appears to have been implemented as planned, at least until this bid protestiwas fil



3.3  Procurement Strategy

[REDACTED] This approach has been @éyed in collaboration with DG’
Chief Procurement Executive @&nChief of the NBC Acquisition Services
Division. The procurement strategy is as follows:

[REDACTED].
AR 1587.

On May T7, 2010, Google sent a letter toterior's Chief Acquisition Management
Division IV, Ms. Debra Glassasking whetheit was accurate thdhterior intended tgorocure a
single agencyvide emailsystemusing onlyspecified Microsoft products. AR& On May 27,
2010, Ms. Glass invited Google to make a presentation to support the “prior mar&atctes
discussions” with Interior representatives. AR 47. In addition, Googleseasa set of
guestionsto answer regardingGoogle’s “ability to meet FISMA security certification
requirements” and underlying dedicated infrastructuR 47-49.

On May 26, 2010, Interior's CIO, Mr. Sanjeev Bhagowalia, joined3hkaeral Services
Administrationand was replaced by Mr. Bernard J.2datheformerCIlO of Interior's Fish and
Wildlife Service.

On June 9, 2010, Interior requested a meeting to “provide Google with the oppddunity
present how Google’s service offering could meet [Interior's] business eewgrits.” AR 184.
At that meeting, Google informed Interior representativesthat “elements” of Google’s
“community cloud offering” would be available in the third quarter of 2010, but no specific
elementsor dateswere provided. AR 185.Google admitted however,that Google’s cloud
offeringwas not designetb supporta dedicatedolution, but arguethata*“ community cloud’
for all government customers would better slntdrior's| needs’ AR 185.

On June 14, 2010, Interior issued Amendment Modificaf®003 for Contract No.
GS35F4072D/NBCF09382an existing contracwith Dell Marketing, LP (“Dell”) for the
purchase of Microsoflicensesthat expanded the contract cover“the purchaseof Microsoft
Business Online Swt(BPOSFederal)for the Bureau of Indian Affaits AR 855 This
contract wa referred to as a “pilot project” to migrate 5,0B0reaumail boxes to Microsoft
Exchange. The total contract amount was reviseR&®ACTED]. AR 855.

4 The Administrative Record does not include a copy of Contract B85F40720/
NBMF09382, nor the Contracting Officer's determination of how an existing comtiticDell,
authorizing the purchase of Microsoft licenses for Outlook and Exchange, could beiéniodif
to purchase 5,000 mailboxes for the Microsoft Exchange online service “withinoihe?’ sf the
initial contract with Dell. AR 1587. The Administrative Record contains a fiston for
Other than Full and Open Competition,” for this modification, signed by Mr. Williamniiton
in his capacity as Chief Tkoology Officer. AR 1003-110. The copy in the Administrative
Record was not signed by the Contracting Officer. AR 1003.6.



On June 17, 2010, GoogleVice President, Enterprise Sales, Michael LostntMr.
Andrew Jacksomow the Deputy Assistant Secretary for Technology, Information, and Business
Servicesanswers tdhe questionforwarded to Google oMay 27, 2010 AR 50-54. On June
18, 2010 Deputy Assistant Secretadackson respondedo clarify a misconception noted in
[Google’sJuly 17, 201Dletter. As | stated last week, [Interior] has finalized its procurement
strategy for the planned cloud messaging solution. We continue to evaluateab aptight of
our business requirements.” AR 1034.

On June 23, 2010nterior's Senior Procurement Analyst and Competition Advadsi®
Brigitte Meffert, senta letter toMr. David StandishGoogle+ederal to acknowledge receipt of
an emailandasummary of a June 9, 2010 meeting regarding “the projected [Interior] megssagin
solution procurementRight now, we need to allow the procurement process to progress, and if,
at some point, we need to become involved, we will. We are confident that Google| and al
interested parties will be treated fairly during the process.”1883.

In addition, on June 23, 2010, Mr. Stands@nt a letter t®eputy Assistant Secretary
Jackson taconfirm that “all functionality of Google Apps is available today, certifiabiideu
FISMA according to NIST 8063 security controls at the ‘moderate baseglinand that
Google’s governmentnly cloud wasavailable as well AR 1029. Google also registered
continuingconcern aboutrumors that project deployment activitipgerd already underway to
migrate [Interior] to a predetermined messaging solution[.]” AR 103®n the same day,
Deputy Assistant Secretadacksonresponded:| would encourage you to treat rumor and
innuendo as just that. . We have of courseequired our bureaus to commence preparations for
a migration to a new messaging systesnt theseactivities will be useful “no matter which
messaging provider is ultimately selected.” AR 1027.

On June 24, 2010yIr. Standishnotified Deputy Assistant Secretadacksorthat “our
engineering team delivered the governmamiy cloud ahead of schedulgpproximately 8 days
in advance of Q3. . .. The elements of the govermmelyt cloud that are now available are
messaging and calendaring, and additional collaboration elements will gk latiehis year.”
AR 1023.

On June 29, 2010, Interior's new CIO, Mr. Mazer, sent a Memorandum, titled “Risk
Assessment of Cloud Deployment Models for Department of the Interioredfessaging” to
the Deputy Assistant Secretary Jacksér 15468. Therein, fourdifferent clouddeployment
models were describé that were referenced in the National Institute of Standards and
Technology definition of cloud computing:

e Private cloud The cloud infrastructure is operated solely for an
organization. It may be managed by the organization or a third party and
mayexist on premise or off premise.

e Community cloud The cloud infrastructure is shared by several
organizations and supports a specific community that has shared concerns
(e.g., mission, security requirements, policy, and compliance
considerations). It malge managed by the organizasoor a third party
and may exist on premise or off premise.



e Public cloud The cloud infrastructure is made available to the general
public or a large industry group and is owned by an organization selling
cloud services.

e Hybrid cloud The cloud infrastructure is a composition of two or more
clouds (private, community, or public) that remain unique but are bound
together by standardized or proprietary technology that enables data and
application portability (e.g., cloud bursting for lekhdlancing between

clouds).

AR 162 (citing http//csrc.nist.gov/groups/SNS/cloud-computing/claletv15.doc)(last visited
1/2/2010).

Based on government and commercial analysis of cloud security and riskeearaf's
[REDACTED]. AR 164, 166. Following the assessment process recommended by the
[REDACTED],* the following “attributes’descriting Interior's requirements fdmplementing
an enterprise emadnd collaboration systemere identified

[REDACTED]
AR 168.

On the samedate June 29, 2010[REDACTED] submitteda report entitled'Email
Hosting Market Rsearch'to Interior, conducted during the fourth quarter of 2009 and the first
quarter of 2010to examire “13 firms that provide a messaging and collaboration system
including IBM, GoogleApps,and Mcrosoft AR 169-70. [REDACTED] advised Interior that
[REDACTED]. AR 171. [REDACTED]. AR 171! Therefore [REDACTED] concluded that
[REDACTED]. AR 171.

!> The Administrative Record contains a March 17, 2010 analysiRBRACTED] that
criticizes[REDACTED]. AR 662.

' The Administrative Record contains an April 30, 20[REDACTED] Report
[REDACTED] stating that, “Private cloud computing can be a major investment. Although
issues with security and privacy may be real with public cloud computing sertest your
assumptions and fully analyze your requirements before you rule out using puhic cl
computing services. Private cloud computing requires a focus on process issueof@pberati
management, funding and service description) and people issues (cultural andl)pbéfice
investments in technology solutions.” AR 68&mpare withAR 153%t75 (Nov. 16, 2009
Interior’'s Office of Inspector General FY2009 FISMA Evaluation Repadl alsoAR 685
([REDACTED] further reporting that “[a]s public cloud computer services mature, decisions
about developing or expanding private cloud computing architectures will be -o@turn
investment decisions. Many private cloud computing services will eventuabmeehybrid
services— leveraging enterprisewned resources and public clousources- or will migrate
completely to the public cloud. Being proactive by managing this evolution isakritic
[REDACTED] believes the private cloud computing hype will peak in 2010, and reality will set
in through 2012, as more technologies becanalable[.]”).
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On July 13, 2010an “[Interior] MessagingSolution AcquisitionPlari was apparently
issued, as part of an “acquisition package.” AR-7B3’ This document states théte
“contract to support [Interior's] Unified Messaging [P]roject will total =ppmately
$[REDACTED] million over a fiveyear period from contractward through December 31,
2014,” per the “BPOSrederal Services Independent Government Cost Estimate.” AR 766.
“[T]his procurement is expected to be the first step in establishing aviteikend market
model that could result in DOI adding up to 80,0d®| Email mailboxes as well as other
messaging andollaboration services . . The nature of theequirementis such that we must
complete the initial phase of the procurement activigy, (Microsoft] BPOSFederal) by the
end of August 2010 to ensutigat we meet schedule requirements.” AR 766. In additios, th
documenidentifies that “Project Management Office (PMO) support to maintain and update t
schedule, riskog, budgég¢ coordinate installation activities with BP@®deral, and facilitate
planning formailbox migrations to the BPGS&ederal from their existing Bureaus will [be]
provided undeaseparate procurementln addition, it is anticipated that [anothegntractwill
be awarded or existing vehicle leveragedassist DOI in the Ingeendent Verification and
Validation (IV&V) of the program.” R 767 (emphasis added).

On July 15, 2010]nterior's CIO, Mr. Mazer requestedhat the Assistant Secretary
Policy, Management, and Budget, Ms. Rhea S., @§pproveand signattached‘Determination
and Finding$ to establishMicrosoft's BPOSFederalas “the Departmenwide standard for
Messaging and Collaboration.” AR 788. The “Determination and Findinsepresergd a
“number of benefits” to be achieved from the standardization. 74B-56. In addition,
referenced therein wasJune 29, 2010 summary of an interfridk assessment{/AR 154-68)
statingthat Interior’'s “current requirements for the implementation roeaterpriseemail and
collaboration systefnincluded: [REDACTED]. AR 755. Based on these requirements and
underlying security concerng,“Private Cloud” was selected #ise “deployment modgl and
based oiREDACTEDT]'s June 29, 2018ssessmentREDACTED]. AR 7568

In addition, on July 15, 2010r. Mazerrequested thaAssistant Secretarguh approve
and sign attachetDeterminations and Findinggb establish Microdb Desktop and Service
Software as the “Departmenwide standardfor computer operating, systentesktop and
service, office automation, and syste management software.” AR 757This request was
based oran [REDACTED]. AR 762. The Microsoft products that were standardized indlude
the Microsoft Windows des$&p opeating system; Microsoft Office desktop productivity suite;

7 Again, the copy of this document provided in the Administrative Record has no author
and was not signed, but contains a warning legend that “disclosure and receipt of this
information is restricted by section 27 of the Office of Federal ProcurePalicy Act (41
U.S.C. 423).” AR 765.

8 The “Determination and Findings” in which Interior's Assistant Secre®aticy,
Management, and Budget approved “Standardizing” the Microsoft BFRgd&ral, reported that
utilizing a “Cloud Computing Modélhad a stated three year cost gREDACTED]million.
AR 753.
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Microsoft Windows Server Operating system; and Microsoft Systems Ceptdrg@ration
Manager. AR 762.

On July 19, 2010, Mr. StandisloogleFederal again contactedMs. Debra Glass,
Division Chief, Acquisition Services Directorateto confirm “that there have been no
developments related to the acquisition strafégya messaging solutigrand the next step will
be an RFP which supports competition. Further, you said there remains no definedetifoe li
this acquisition and internal deadlines have passed which would have been pdoessay
award occurring in FY2010.” AR 1017Ms. Gassresponded that it would be impossible to
complete this procurement in FY2010, and that “the next step would be a solicitatiof.]” A
1016.

On July 22, 2010Google publicallyannounced the “availability of a governmemty
version of the Google pps service.” AR 783citing http://www.google.com/apps/intl/en/
government/trushtml) (last visited1/2/2011). On that date, Google also announced that
government-onlyersionof the Google Apps Serviceceived FISMA certificationsatisfying
the “criteria defined by NIST Special Publication &® release 3.” AR 784 (citing
http://csrc.nist.gov/publications/nistpubs/800-53-Rev3/sp80BB3{inal_updatederrata_05
01-2010.pd¥ (last visitedl/2/2011).

On July 26, 2010, Mr. Standish, Googlederal sent an emaito Deputy Assistant
Secretary Jacksomo inform him of these eventnd request confirmation thhtterior had not
selected ay particular emailmessaging solutm AR 1014. In addition, Mr. Standissked
about rumors thanterior already hadh 1,000user pilotprojectin place. AR 1014 .He posited
that, if those rumors were tru@erhapshis wasnot acompetitive procurement. AR 101%5.
On August 2, 2010Mr. Standishalsosent a separate notice lttteriors CTO, Mr. Corrington
to advise himabout the recentlevelopmentof Google Apps for Governmergnd Google’s
receipt ofFISMA certification. AR 108.

In response to Mr. Standishlaly 26, 2010 inquiry, on August 3, 2010, Deputy Assistant
Secretary Jacksoadvised hinto direct any further correspondence and telephone callsiso
Glass at théNationalBusinessCenter AR 1005. In response, on August 3 and 11, 20y,
Standishwrote lettes to Deputy Assistant Secretadyckson copied toMs. Glass seekingto
reconcike Interiofs continued assurances of “fair and open competitioith evidence that
Interior had conducted a user programmigrating 5,0000f Interior's 80,000 users to the
Microsoft Platform“behindthescenesvhile we were being provided with repeated assurances
of full and open competition.” AR 1088*° Mr. Standish’sAugust 11, 2010 lettefurther

9 The Administrative Record does not include the attachment to the August 11, 2010
letter.

20 This referenced “user program” was the modification of the Enterprise Eicens
Agreement with Dell, lso known as the May 4, 2010 Unified Messaging Syd®eaject Plan
that was “the initial part of the mulgironged approach [that] will be used to acquire Microsoft
products and services to complete this project.” AR 1588@; alsoAR 855 (June 14, 2010
Amendment Modification 0003 to Contract No. GS35F4072D/NBCF09382 with Dell).
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observedhat Interior's “apparent migration of a significant number of the [Inteusers to the
Microsoft platform, associated investment in infrastructure, technology, andrapro
management cannahean anything other than that [Interior] has-peécted theVicrosoft
Exchange messaging solution for department-wide use.” AR Il@&refore Google requested
that “[Interior] immediately award and undertake a similar pilot for Godghkps to fully
evaluate and compare the technologies.” AR 1004.

On August19, 2010, Interior'sCIO Mr. Mazer, requestedh Limited Source Justification
“to limit competition for messaging and collaboration solutions to resellers of the bficros
Business Produatity Online SuiteFederal (BPOSFederal). .. Two features that this product
provides on which this limited source justification relies and which are critddle successful
implementation of a transition from a disparate and disjointed email messaging system to a
consolidated and secure [sic] are: 1) A unified and consolidated email system earith@ged
security.” AR 844. The basis for this justification was cited as FAR &488) “for the
acquisition of an item peculiar to one manufacturer.” AR 847. The request fortad.fBauurce
Justification was approved by tiMegan OlsenCompetition Advocate Acquisitioservices
Directorate,as meeting the requirements of FAR 8-4)%ndwas certified and signed by: the
Contracting OfficerNancy L. Morenpthe CTQ Mr. Corrington; and the CIQMr. Mazer and
wassignedand approvedby: Ms. Deborah Sonderman, the Director, Office of Acquisition and
Property Management in the Office of the SecretangdMr. John Nycethe Associate Director
Acquisition Services Directate, National Business CentekR 850-51.

On August 20, 2010vir. Corringtoninformed Deputy Assistant Secretadacksonand
Ms. Glassabout Google’s July 22, 20EhnouncementegardingGoogle Apps for Governent
and FISMA certification. AR 783. Mr. Corrington statedthat since Google Apps ifo
Government service “is in direct competition with Microsoft BPEslerdl,] . . . it is
appropriate to assess the possible impact of these announcements on théeBE@BE
standardization decision as they relate to this fundamental component of therdszation
decision.” AR 783.Mr. Corrington howeverrecommended no change be madté&iwo July
15, 2010 Standardizatidecisionand Findings”:

While [Google’s]announcements represent important milestones in the evolution
of cloud computing and its potential for adoption within the Federal Government,
it is my professional opinion that they do not warrant a change in the
standardization decisions that was made on July 15, 2010.

AR 784. Instead,Mr. Corringtonsuggestedhat both July 15, 2010t&hdardizatiorfDecision
and Findings’be reevaluated in the send quarter of FY2013. AR 783-85.

On August 30, 2010, Interior issuBFQNo. 5037860n GSA eBuyfor “DOI Messaging
Solution” to “selectedrendors.” AR 7862 The RF description was “to solicit GSA quotes for

2 The Administrative Record, however, does not evidence that RFQ No. 503786 was
posted on the GSA eBuy on August 30, 2010 and for how long thereafter. AR 786. The GSA
eBuy Noticein the Administrative Record was accessed and printed by the Government on
October 29, 2010. AR 786. Likewise, there is no documentation in the Administrative Record
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the purpose of entering into a single award, blanket purchase agreemetlhis Acquisition

[will use] subpart 8.4 under the Federal Acquisition Regulation.” AR 786/ questionsvere

to be submitted by 12 p.m. EDT September 3, 2010. AR 787. Quotes were due on September
10, 2010 at 4:30 p.m. EDT, except for Past Performance infornthibwas due on September

7, 2010 by 4:30 p.m. EDT. AR 788.

On September 8, 2010, Google was infornbgdthe Chief of the National Business
CenterAcquisition Services Directorate that RFQ. 503786was issued on GSA's-Buy and
offers were due within a few days. Am. Compl. § 25.

. PROCEDURAL HISTORY.
A. At The Government Accountability Office.

On September 10, 2010, Google filed a bid protest at the Government Accountability
Office ("GAQO”) regardingRFQ No. 503786 Compl. T 45. On September 30, 2010, the
GovernmentrequestedGoogle’s protesbe dismised becauseGoogle did not have a GSA
Schedule contract, and therefav@s not an “interested party.Compl.  46. On October 4,
2010, Onix fileda protestin support ofGoogle. Compl. § 46. On October 25, 2028e GAO
dismissedGoogle’s protest, because Googles not an “interested party.Compl. { 47. On
October 26, 2010, the GA&@sodismissed Onix’s protest. Compl.  47.

B. At The United States Court Of Federal Claims.

On October 29, 2010, Google filed a Complaint in theited States Court of Federal
Claims allegingthat Interioirs August 30, 2010 Limited Sourcgustification authorizingthe
exclusive procurement d¥licrosoft's BPOSFederal Messaging Solutipand the August 30,
2010 RFQNo. 503786violated the Competition in @ntracting Act, 41 U.S.C. § 28, Federal
Acquisition Regulation 8.405, 48 C.F.R. 8 8.405; and the Administrative Procedure Act, 5
U.S.C. § 706(2K). Compl. 1148-52. In addition, Google filedmotions requestinga
Temporary Restraing Order and Preliminary Injunction.

to establish that the attachments referenced in RFQ No. 503786 were posted oBUySA e
August 30, 2010 and for how long thereafieg, Instructions to Offerors (AR 78794); the
Statement of Work, dated August 2010 (AR -B3Y) containing a “For Official Use” label; the

Past Performance Questionnaire (AR -888; Vendor Response Spreadsheet (AR-&3)] and
August 30, 2010 Limited Source Justification. In fact, it appears that the afoi@meent
attachments initially could not be opened (AR 853). In addition, RFQ No. 503786 Modificati

1 indicates that the Limited Source Justificatio fact, was not posted in its entirety on August

30, 2010 (AR 852) (printed on 10/29/10). Perhaps, for that reason, it appears that on September
3, 2010, the closing date for RFQ No. 503786 was extended from September 10, 2010 to
September 13, 2010 800 p.m. EDT. AR 786, 854. Again, there is no evidence in the
Administrative Record to confirm that this extension was posted on GSA eBuy drahféong.

In addition, there is nevidencen the Administrative Recorthat indicatesvho had access to

the RFQ and attachmentslthough it appearshis information was made availabtmly to
“Selected Vendorsbdf Microsoft products. AR 786.
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On October 29, 2010, the court convened a telephone conference, wherein counsel for the
Government represented that Interior would stay proceeding with RFQ No. 50378&uuundry
25, 2011. The Government, however, conditioned Interior's stayertourts agreement to
issue a decision on or before January 25, 2011. The court declined to guargakeasaonby
that date, becaughe Governmenhad not filedthe Administrative Recordnd Google had not
filed a Motion For Judgment Orh& Administrative Rcord.

On November 1, 2010, the Governmarformedthe court that, in light of the court’s
failure to guaranteénterior a date certain for a decision, Intergianned toaward aContract
under RFQ No. 503786 on, but not before, November 7, 2010. Bas#ds representation,
Google requested that the court issuemporaryRestrainingOrder before that dateThe court
indicated that it was inclined to issuelamporary RstrainingOrder, andrequested copy of
RFQ No. 503786 and ¢hAugust 30, 2010Limited Source Justification. On November 2,
2010, the Government filed a Notice, forwarditngse documentsand representinghat the
Government intended to file the Administrative Rectwd or about” November 5, 2010, but
cautioned the court to “na@rawanyinferences based [on] these two documents in isolation,” in
considering Google’s October 29, 2010 Motion for a Temporary Restraining Order.1011/2/
Gov't Notice at 1.

On November 4, 2010, the Government informed the court that, on furth&deration,
Interior decided not to award Contract under RFQ No. 5637&il January 25, 2011.0n
November 5, 2010, the court entered a Protective Order. On November 8, 2010, the Government
filed the Administrative Record AR 1-1090") under seal.

On November 15, 2010, Softoice Corporation(”Softchoicé) filed an unopposed
Motion to Intervene as a Defenddntervenor,that the court granted aime same date On
November 192010, the Government filed an Opposition to Google’s October 29, 2016ndot
For A Temporary Restraining Order And For Preliminary Injunctiorder seal. In addition, on
that date, [Bfendant-Intervenor Softchoicled a Motion To Dismiss, pursuant to RCFC
12(b)(1), together with a Response to Google’s October 29, RGdtibn For Preliminary
Injunction, under seal.

On November 23, 2010the Government filed a Motion To Amend/Correct The
Administrative Recordby adding documents attached in TAB 31(a) (AR 10433.9) and
TABS 3346 (‘AR 10911575"). On November 29, 2010, the court granted the Goverrisient
November 23, 2010 Motion.

On December 3, 2010, Ggle filed under seal: a Motion For Judgment OheT
Administrative Record? Reply to the Government and Softchoice’s November 19, 2010
Opposition to Google’®ctober 29, 2010 Motion For Rreliminary hjunction; and Response to
Softchoice’s November 19, 2010 Motioro Dismiss.

22 Attached to Google’s Motion is an Exhibit A. This document is not included in the
Administrative Record and has not been considered by the court.
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On December 17, 201&oftdhoice filedunder seah Reply to Google’s December 3,
2010 Responsand a Cross Motion and Response to Google’s December 3, 2010 Motion For
Judgment On The Administrative Record, under seal, together with four attasfitnén that
same datethe Government filed a Cross Motion and Response to Google’'s DecgniEr0
Motion For Judgment Onhe Administrative Recordunder seat* In addition, the Governemt
filed a Second Motion To Amend/Correchd Administrative Recortb include thedocument
attached at TAB 47“AR 15761616"). On December 21, 2010, the court issued an Order
grantingthe Goernment’'s Second Motion To Amend/Correct. On December 30, 2010, Google
filed an expandedAmended Complainto protest the entire procurement. On December 31,
2010, Googlefiled a Response and Reply to the Governnasmd Softchoice’®ecember 17,
2010CraossMotions For Judgment OnhE Administrative Record

[1. DISCUSSION.
A. Jurisdiction.

The United States Court of Federal Claims has jurisdictporsuant to 28 U.S.C. §
1491(b)(1):

to render judgment on an action by an interested party objectingdiicaation

by a federal agency for bids or proposals for a proposed contract or to a proposed
award or the award of a contract or any alleged violation of statute ortregula

in connection with a procurement or proposed procurement.

Id.; see also Magnum Opus Technologies, indJnited States94 Fed. Cl. 512, 527 (2010)
(summarizing the three categories of “bid protest” jurisdiction authorize@& U.S.C. §
1491(b)(1)).

The United States Court &ppeals for the Federal Circuitonsidered the phrasen
connection with a proposed procuremeias used in 28 U.S.C. § 1491(b)(1), stributed
Solutions, Incy. United States539 F.3d 1340, 134486 (Fed. Cir. 2008). Therein, our appellate
court held that the phrase “procurement or proposed procotémsedefinedto include ‘all
stages of the process of acquiring property or seryiteginning with the process for
determining a neetbr property or services and ending with contract completion and clo$eout
Id. at 1345 (quotingtl U.S.C. 8§ 403(2) (emphasis addedppecifically,“in connecton with a
proposed procuremehtby definition “involves a connection with any stage of the federal
contracting acquisition process, including the process for determining a areptbperty o
services.”ld. at 1346 (internal quotation marks and citations omitted).

23 These documents were not included in the Administrative Record and have not been
considered by the court.

24 pttached to the Government’'s Cross Motion and Response are Attachments 1-4. These
documents are not included tine Administrative Record and have not been considered by the
court.

16



The gravamen of the October 29, 2010 Complaint and December 30, 2010 Amended
Complaint is that the process by which Interioestricted competition exclusively to the
Microsoft BPOS-Federal andhe Microsoft Desktopand Service Software for messaging and
collaboration solutions violatlthe Competition in Contracting Act, 41 U.S.C. § 253(a) ted
FAR, and therefore was arbitrary, capricious, an abuse of discretion and contlawy io
violation of he Administrative Procedure A&,U.S.C. 8 706(2)(A)Since thecollective claims
alleged in theOctober 29, 2010 Complaint and the December 30, 2010 Amended Complaint
allegeviolations of statutes and regulations in connection with a proposed procurement, the court
has jurisdiction to adjudicate those claims.

B. Standing.
1 Google, Inc. And Onix Networking Cor poration Have Standing.

As a threshold matter, a plaintiff contesting theaedhof a federal contract must establish
that it is an “interested party” to have standing under 28 U.S.C. § 1491(kp@8. Myers
Investigative & Sec. Serws.United States275 F.3d 1366, 1369 (Fed. Cir. 2002) (“[S]tanding is
a threshold jurisdictionassug.]”). The United States Court of Appeals for the Federal Circuit
has construed the term “interested paity”28 U.S.C. § 1491(b)(1) to b&ynonymous with
“interested party” as defined by the Competition in Contracting Act (“CJCB81 U.S.C. §
3551(2)(A). See Rex Serv. Camp. United States448 F.3d 1305, 1307 (Fed. Cir. 2006) (citing
decisions adopting the CICA definition of “interestpdrty” for 28 U.S.C. § 1491(b)(1)
purposes).Therefore to establish standingas “interested party”: “@rotestor must show that
() it was an actual or prospective bidder or offeror, and (2) it had a direct econangstini
the procurement or proposed procuremeitistrib. Solutions 539 F.3dat 1344.

Where a claim is made thah agency violated th€ICA by failing to comply with the
procedures set forthit is sufficient for standing purposes if the plaintiff shows that it likely
would have competed for the contract had the government publicly invited bids or requested
proposals.” CCL, Inc.v. United States39 Fed. Cl. 780, 790 (199&ee also idat 789 (“The
standing question cannot be divorced entirely from the precise nature of the chhtiemgjat
and hence from the jurisdictional waiver.”see also Global Computer Enterprises,
Inc.v. United States88 Fed. CIl. 350, 4189 (2009) kolding that underthe Tucker Act,a
plaintiff was an interested partyhereit would have submitted an offer if a competitive
solicitation had issued).

The Administrative Record in this case is replete with evidence that Gdoglevas
engaged in an active campaign to be afforded the opportunity to have the Google Apps Service
considered for procurement, if and when Interior issued a F¥eR, e.g.AR 59, 97, 101, 150,
18485, 78384, 101415, 1017, 1023, 2930, 103436. Since ®ogle Inc. would receive
substantial revenue frorany such procurement, Googtas established that it had a direct
economic benefitin this “procurement.” See Distrib. Solutions539 F.3d at 1345 (“The
contractors also possess a direct economic interélse government action at issue in that they
were. . .deprived of the opportunity to compete for the provision of [the services].”). In
addition, since Onix is a licensed vendor of Google products and services, if Gimagle
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products and services were selected for consideration, Onix would have aedineainic
interest at stake.

In addition, aprotestor must show that the alleged errors in the procurement were
prejudicial. See Labatt Food Serv., IncUnited States577 F.3d 1375, 137@ed. Cir. 2009)
(“It is basic thabecause the question of prejudice goes directly to the question of standing, the
prejudice issue must be reached before addressing the merits.”) (quotationgatadsc
omitted); see also Myers275 F.3d at 1370 (“[P]rejudicgr injury) is a necessary element of
standing.”). A partysatisfies this requirement, ‘it can show thdt] but for the error, it would
have had a substantial chance of securing the contraabatt,577 F.3d at 1378Importantly,
the standing inquiry must not conflate the requirements of “direct economic intemedt” a
prejudicial error.Id. at 1380 (explaining that examining economic interésit excluding
prejudicial error from the standing inquiry “would create a rule that, to an unsbtidcbst
economically interested offeror in a bid protest, any error is harmful”).

As for the issue of prejudice, the United States Court of Fedé&@ah€&has recognized
that “deprvation of an opportunity to compete is sufficient economic harm to demonstrate
prejudice for purposes of standing.Magnum Opuss. United States94 Fed. CIl. 512, 533
(2010). As evident from the Administrative Record, Goodlec. has been deprived of the
opportunity to compete.See Weeks Marine, Ine. United States575 F.3d 1352, 1363 (Fed.
Cir. 2009) (“[W]e conclude that in a peavard protest such as the one before us, [a] prospective
bidder or offeror must establish ‘aomirivial competitive injury which can be addressed by
judicial relief to meet the standingequirement of 8§ 1491(b)(1).”)see also Rex Service
Corporationv. United States448 F.3d 1305, 1308 n.1 (2006) (indicating that protester may
have standing, ifimproper agency action” prevents the offeror from submitting a bid or
protesting the solicitation).

Since theOctober 29, 201@omplaintand the December 30, 2010 Amended Complaint
challengethe entire procuremenprocess concerninigterior's email mesaging systemnthefact
that neitherindividual daintiff submiteda bidin response to thRFQ No. 503786which was
only the last step in this procuremastnot dispositive of the standing of either.

2. Softchoice Corporation Does Not Have Standing.

The United States Court of Appeals for the Federal Circuit requires that thedge
evaluate three factors in determining whether intervention is timely: “(1) tlgthleaf time
during which the wouldbe intervenors actually knew or reasonably shbale known of [their]
right[s;] (2) whether the prejudice to the rights of existing parties by allowitegvention
outweighs the prejudice to the wotté intervenors by denying intervention[;] (3) existence of
unusual circumstances militating either for or against a determination that theataup is
timely.” BeltonIndus., Incv. United States6 F.3d 756, 762 (Fed. Cir. 1993) (citations omitted;
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certain alterations in originalsee alsoRCFC 24(a)(2f> In addition, our appellate court has
advised that “the requirements for intervention are to be construed in favor of intamvefin.
Mar. Transp., Incv. United States370 F.2d 1559, 1561 (Fed. Cir. 1989).

On November 15, 2010, Softchoicgorporaton (“Softchoice”) filed an unopposed
Motion To Intevene, wherein Softchoice statdtht it is a “technology solutions and services
company that manages the technology needs of more than 15,000 corporate and public sector
organizations across the United States and Canada.” Mot. to Int. ata@idition, Softchoice
representedhat it is a GSA Schedule 70 contractor and an authorized reseller of Microsoft
products, including BPOSederal. Id. Softchoice further asserted that it “submitted a timely
quotdion to [Interior] in response to the RFQIY. The Administrative Record, however, does
not include any verification of Softchoice’s GSA Schedule 70 status or Softchoire&y
guotation” nor did Softchoice independently profégherin supportof its November 15, 2010
Motion.

Since neither Google nor the Government okjgdb Softchoice’s intervention, on
November 15, 2010the court granted Softchoicatusas a intervenor, pursuant to RCFC
24(a)(2). After reviewing the Administrative Recofrtywever, the court has determined that
there is no documentatidgherein or otherwisethatsupportshe requirement of RCFC 24(a)(2)
that Softchoicebe “so situated that the disposition of [this] action may as a practical matter
impair or impede thenovant’s ability to protest its interest[.]” RCFC 24(a)(2). Accordingly, on
reconsideration, the couwleniesSoftchoice’sNovember 15, 201Motion To Intervengwithout
prejudice to refile with appropriate documentation in any subsequent and relateéding
arising from this Memorandum Opinion and Order.

C. Standard Of Review On A Motion Upon The Administrative Record.

Pursuant to the Tucker Act, as amended by the Administrative Dispute Resolutjon Act
Pub. L. No. 104320 § 12, 110 Stat. 3870, 3874 (Oct. 19, 1996), the United States Court of

2> Rule 24(a)(2) of the United States Court of Federal Claims provides, in relevant par
that:

On timely motion, the court must permit anyone to intervene .wholaims an
interestrelating to the property or transaction that is the subject of the action
and is so situated that tliesposition of the action mags a practical matter
impair or impede the movant's ability to protect its intereshless existing
parties adequately represent that interest.

RCFC 24(a)(2) (emphasis added).

%6 Likewise, Softchoice’s subsequent filingse. the November 19, 2010 Motion to
Dismiss, November 19, 2010 Opposition to Plaintiff's Motion for a Preliminary Inpmcand
Softchoice’s December 17, 2010 Opposition to Plaintiff's Motion For Judgment On The
Administrative Record and Cross Motion For Judgment On The Administrative Reword a
dismissed, without prejudice, subject to the aforementioned corglition
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Federal Claims reviewshallenges to agency decisigmsrsuant to the standards set forth in the
Administrative Procedure Act (“APA”). 28 U.S.C. § 1491(b)(4) (“In any action under this
subsection, the courts shall review the agency’s decision pursuant tardards set forth in
section 706 of title 5.")see also5 U.S.C. § 706(2)(A) (“The reviewing court shall. hold
unlawful and set aside agency action, findings, and conclusions found .to.asbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with lai&atiknote Corp.

of Am., Incv. United States365 F.3d 1345, 1350 (Fed. Cir. 2004) (“Among the various APA
standards of review in section 706, the proper standard to @edyn bid protest cases is
provided by 5 U.S.C. 8 706(2)(R)y (citations omitted).

In the court’s viewsome of our appellate court’s cases hdigeussed thsubstantive
hierarchy of the Administrative Procedure Atandard$n a manner that can lead the trial court
to conduct an improper analysiS§ee e.g.Weeks Marine, Ino. United States575F.3d 1352,
1358 (Fed. Cir. 2009) (holding thaihe award of a contraghay be set aside if: “(1) the
procurement official’s decision lacked a rational basis; or (2) the procurepmeocédure
involved a violation of regulation or procedufe(titations omitted) see alsoGalen Med.
Assocs. Incv. United States369 F.3d 132, 1329 (Fed. Cir. 2004{‘a bid award may be set
aside if either: (1) the procurement official's decision lackethteonal basis; or (2) the
procurement procedure involved a violation of regulation or procedluiieternal quotation
marks and citations omitted)As the United States Court of Appeals for the Federal Cinast
held in other casedh¢ court’s primary responsibility is to determine whether the agency violated
a federalstatute or regulatiom the procurement processid whethemany suchviolation was
prejudicial SeeAxiom Res. Mgmvu. United States564 F.3d 1374, 1381 (Fed. Cir. 2009)
(holding that “the disappointed bidder must show a clear and prejudicial violation of bfgplica
statutes or regulatiori$ (internal quotatiormarks and citations omitted$ee alsoBanknote
Corp., 365 F.3dat 1351 (Fed. Cir. 2004Jwhen challenging government contragirocurement
due to a violation of law or procedure, “the disappoinbedder must show a clear and
prejudicial violation of applicable statutes or regulationgijations omitted) If no prejudicial
violation of law or regulation is found, the court next is required to determine whéihe
agency decision evidencesaional basis.See Emery Worldwid&irlines, Inc.v. United States
264 F.3d 1071, 1086 (Fed Cir. 2001) (to meet the burden of showing thatsosale award
lacks rational basis, a party can show: “(1) the agency’'s decision to conduct-soiscke
procurement process lack a rationali®ag?) the agency’'s solsource requirements lacked a
rational basisor (3) based on the sekource requirements, the selection of the-solace
awardee lacked a rational basis.”) (emphasis added). Last, the court is reéguasazrtain
whether theagencyotherwiseacted in an arbitrary and capricious manner with respect to the
procurement at issueSeeBanknote Corp.365 F.3d at 135@a reviewing court shall set aside
the agency action if it is ‘arbitrary, capricious, an abuse of discretjon.”

A motion for judgment on the administrative record, pursuant to RCFC 52.1, is akin to an
expedited trial on the record and has no counterpart in the Federal Rules of CivduRro&ee
RCFC 52.1, Rules Committee Note (July 13, 2088§ alsdBannum Inc. v. United Sates 404
F.3d 1346, 135@Fed. Cir. 2005)“[T]he judgment on an administrative record is properly
understood as intending to provide for an expedited trial on the record.”). Accordingly, on
motion for judgment on the adminiative record, the court is required to determine whether the
plaintiff has met the burden of proof to show that the relevant federal agencyul&zkieda
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rational basis owasnot in accordance with the lawid. at 1357(instructing the trial court to
make “factual findings under RCFC [52.1] from the [limited] record evidencé #&swere
conducting a trial on the record”)The existence of a material issue of fact, however, does not
prohibit the court from granting a motion for judgment on the administrative records tior i
court required to conduct an evidentiary proceedifge Bannuminc., 404 F.3d at 13554
(“RCFC [52.1]requires the [United States] Court of Federal Claims, when making a prejudice
analysis in thdirst instance, to make fa@l findings from therecord evidence as if it were
conducting drial on therecord.”).

D. The Administrative Record In This Case Supports Issuing A Preliminary
Injunction At ThisJuncture.

On July 15, 2010 the Assistant SecretaBolicy, Managementand Budget signed a
“Determination and Findings establisling Microsoft’'s Business Productivity Online Suite
Federal as “the Departmewide standard for Messaging and Collaboration.” AR-388 On
that same datethe Assistant SecretaBolicy, Managerant, and Budgeglsosigneda separate
“Determination and Finding’s establishingMicrosoft Desktop and Service Softwass the
“Departmemntwide standard for computer operating, system desktop and service, office
automation, and systems management software.” AR 757-62.

Both July 15, 2010Standardization “Determination and Fing®i are quintessential
“non-competitive procedure[s],” that must be justified by the “contractingesffic41 U.S.C. §
253(f)(1)(A). In addition, since thee Standardization “Determinations and Findings” concern an
amount exceeding $50 million (AR 753), they requhie additional approvabf “the senior
procurement executivef the agency.” 41 U.S.C. § 253(f)(1)(&) (emphasis added).

The Assistant Secretadyolicy, Management, and Budget, however, is neither the
“Contracting Officer” nor appeas to be the Department of Interior's “senior procurement
executive.” In fact, the establishment of a “Departnveidie standard for messaging and
collaboration” and a“Departmertwide standard for Office Automation and Systems
Management Software” does not appear to fall within rdgponsibilitiesof the Assistant
SecretaryPolicy, Management, and Buddét.On Interior's website, the job description of the

2" Interior's Manual describes the responsibilities of the Assistant SectBtigy,
Management and Budget as follows:

B. Assistant SecretaryPolicy, Management and Budget (PMB). The
Assistant SecretarfPolicy, Management and Budget exercises therebary’s
authority to implement Departmental policy for organizational and human
resources management.

(1) The responsibilities of the Assistant Secret®glicy,
Management and Budget include:

€)) Developing and implementing Departmental policy for
organization management for headquarters and field offices.
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Assistant Seretary-Policy, Management, and Budget is tovérsee[] programmatic,
administrative and financial policy for the Department, including budget ulatron and
implementatiori Department of Interior, Office of Policy, Management and Budget Website,
http:/www.doi.gov/pmb/about.htn{last visited1/3/201).

(b) Implementing a Departmental program for organizational
reviews.

(c) Reviewing and approving, or recommending modifications
to proposed headquarters and field office organizational changeghdffice
locations.

(d) Reviewing and analyzing the effects of legislative
proposals on the Department’s organizational management policies.

(e) Reviewing and making recommendations to the Inspector
General on proposed organizational changes, and publishing those changes in the
Departmental Manual.

(2)  The Assistant Secretatyolicy, Management and Budget receives
staff assistance on organizational management and human resources puiicy fr
the Office of Planning and Performance Management and thee@ffiPersonnel
Policy, respectively.

http://elips.doi.gov/app_dm/act_getfiles.cfm?relnum=3380 (last visited 12/27/2010).
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In addition, the General Organizational Chart for the U.S. Department of theordnteri
showsthat the CIO reportslirectly to the Secretary of the Department of the Intemat,the
Assistant SecretarPolicy, Management, and Budget. Instead, the CIO only “receives
administrative guidance and support from the Assistant Secietdicy, Management, and
Budget.”

General Organization — U.S. Department of the Interior

SECRETARY
Deputy Secretary
= Executive Secrotariat
— Congressional and
Legislative Affairs soLcToR

= Communicabions

ASSISTANT SECRETARY

Policy, Management and INSPECTOR GENERAL

and

Chief Financial Officer*
H

i | Chisf Information Ofcer™ Office of the

. Office of Ink ok Special Trustes for

Resourcos Managambnt American Indlans
ASSISTANT SECRETARY ASSISTANT SECRETARY ASSISTANT SECRETARY ASSISTANT SECRETARY
Fish and Wikdlife Indian Affairs Land and Mineris Water and Science
and Parks Management
Bureau of Minorals
National Park 1.8, Fish and Bureau of .5, Geological Bursau of
Service Wiidife Service Inclian AMfairs . L . el Survay Fleclamation
Ofice of
Surtace Mining
Reclamation and
Enforcement

" Odfices raporting to the Assistant Secretary - Policy, Management and Budget include e Ofice of Hearings and Agpeals and the Offfice of Small and Disadvardaged Business Utiization

a7 " Raports lo the Secretany; recehves sdminisirative puidance and suppoar fom the Asssiant Setredary - Polcy, Managomant and Budge!

http://elips.doi.gov/elips/release/images/DM3170CT.(iast visited12/27/2010).

Both of the July 15, 2010 Standardization “Determination and Findirgsvever,
originated from the CIO, but were directed to the Assistant Secietdigy, Management, and
Budget for approval, circumventing line authority to the Secretary of the Degpdrof tle
Interior or the Secretary’s Depufy and reversing the roles of the Assistant Secre®aticy,
Management, and Budget and the CIO.

In addition, bothof the July15, 2010 Standardization “Determination and Findings”
failed to comply with the requirements of FAR 6.3[0a), 6.3031, 6.3032, and 6.304.Since
both the July 15, 2010 Standardization “Determination and Findings” are basedewision

28 Of particular note, is the fact that the May 4, 2010 “Unified Messaging System
Project Plan,” issued by the same CIO, identifies the need for a “Secretaeale@dibrsing the
[P]roject.” AR 1587. The Administrative Record does not inclagggsuchOrder.
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that “only one responsible source . . . and no other supplies or services will satesfipfi]
requirements(48 C.F.R. § 6.304), the contracting officer is prohibited from “commenc|ing]
negotiations for a sole source contract . . . unless the contracting offitgrprovides a
justification per FAR 6.302, the contents of which are specified at FAR -@;3@3 certifiesthe
“accuracy and completeness of the justification”; and“@)tains the approval required by
[FAR] 6.304.” 48 C.F.R. 8 6.303(a). As the Administrative Record evidences, negotiations
for a sole source contract with Microsoft “commenced” many months prior to July 15, 2010.
Seeg e.g.,AR 103989 see alscAR 1041 (April 8, 2010Microsoft email to Deputy Assistant
Secretary Jackson regardingdiCfollow up deliverables.”)

In addition, neither Standardization “Determination and Findings” is accompaniad by
proper justification or appropriate approvalfo the extent th&tandardizatioriDetermination
and Findings” were intended Bubstitutefor a justification, several deficiencies are apparent.
First, neither document identifiethe “statutory authoritypermitting other than full and open
competition. FAR 6.303-2(a)(4) (emphasis added).

Second, the “anticipated cost” discussion (AR -383 containsno estimate of internal
agency coste.g, Project Management Office and Independent Verification and Validabets
that apparently will be the subject of a “separate procurement.” AR K&fe importantly
there isno consideration odiscussion abouthe more significant embedded costs associated
with what [REDACTED] describedn a March 16, 201Qeportas the cost oforganizational
lock-in . . .making alternativedroducts]difficult to use.” AR 647. In the context of describing
“organizational lockin” regarding Microsoft Office product$REDACTED] specifically stated
that: [REDACTED]. AR 651; see alsoAR 677 (REDACTED]); AR 252 (REDACTED]).
Nevertheless, on July 15, 2010, Interior preceded to standardize on the Microsoftd€skoap
productivity suite. AR 762. Google described #ffect of “organizational lockn” in more
pragmatic termsinterior’s decision to standardize tMicrosdt Exchange Messaging Solution
“provides [Microsoft] technology [with] a significant prejudicial, if not insurmountable,
advantagen any future competitiah CompareAR 1004with e.g.,AR 1586 (Interioreporting
that “other components of the BP®8der& suite will be made available to [Interior] bureaus
and offices on an optional baSis The value of organizational lodk certainly was not lost on
Microsoft. AR 1087 [REDACTED]) (emphasis addedAR 104041 (describing Microsoft as
the largest provider of BES services in the world, and 90% of Exchange Online tBedica
customers uses BlackBerry serjite[REDACTED]). Without consideringgmbeddedcosts,
including the cost of organizationdlock-in, it is not surprising thathe July 15, 2010
Standadization “Determination and Findingsfails to include the required statement that
“anticipated cost to the Government would be fair and reasonable.” FAR H&3}.

Third, there is no “listing of sources .that expressed in writing an interest time
[procurement] FAR 6.3032(a)(10). The failure to list Google’s repeated express interest in
this procurement cannot be explained as an oversight.

Fourth,there is nastatement of the actions that Interior plans “to remove or overfgme

barrier to competition beforeng subsequendécquisition for the supplies or services required.”
FAR 6.3032(a)(11).
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By July 22, 2010, howevgilnterior was aware that Google had a governroaeht
version of the Google Apps product acldimed ithad obtained FISMA certification. AR 783
84. Nevertheless, on August 20, 20k@erior's CTQ Mr. Corrington recommended that this
information did “not warrant a change in the standardization de(s3ibwat[were] made on July
15, 2010.” AR 784. None ofthis is mentioned in theubsequent August 30, 201@mited
Source Justificatigreiting thedual July 15, 2010 Standardization “Determination and Findings”
as the predicate agency authority for the “JustificatioAR 848. Of course, Mr. Corrington
suggest a formal reevaluation in the second quarter of FY2013. AR 785. By that time,
however, the migration of Interiormailsystem will be completeand “organizational lockn”
achieved AR 1584; AR 1616.

On a motion for preliminaryinjunctive relief, the courtmust weigh four factors: “(1)
immediate and irreparable injury to the movant; (2) the movant's likelihood of sumtdke
merits; (3) the public interest; and (4) the balance of hardship on all the padtigsAss'n of
Imp. of Textiles & AppareV. United States413 F.3d 13441346 (Fed. Cir. 2005). “No one
factor, taken individually,is necessarily dispositive.. [T]he weakness of the showing
regarding one factor may be overborne by the strength of othEMC Cap. v. United States
3 F.3d 424, 427 (Fed. Cir. 1993) (emphasis added).

As to the first factorthe court has been informed that Interior intends to award a contract,
pursuant toRFQ No.503786on January 25, 2011. As discussed herdhia,July 15, 2010
Standardization “Determination and Findifigen whichthe August 30, 201Q.imited Source
Justificationwas based, violate the Competition in Contracting Act and FAR. Without a
preliminary injunction, the award will put into motion tfieal migration of Interior'semail
system, achieve “organizational legk for Microsoft, and cost Google the opportunity to
compete. Thereforayithout injunctive relief, Google will suffer immediate and irreparable
harm See PGBA, LLCv.United States 57 Fed. CIl. 655, 664 (2003) (“This court has
acknowledged that a lost opportunity to compete may constitutergparable harm[.]”)
Therefore, the first factor weighs in favor of an injunction.

The second factor concerns the likelihood of success ommthé@s. Based on the
allegations set forth in the October 29, 2010 Complaint, as amended on December 32010
courts review of the Administrative Recotthsestablisled that Google hawadea prima facie
showingthat Interior violated the Competition in Contracting Act and relevant FAR poosgsi
and that such violation was prejudicial to Google’s interests. Therefore, Goaglaehtahe
second testj.e., a likelihood of success on the meritsr a preliminary mjunction. See
Savantage FinServs, Inc. v. United States81 Fed. Cl. 300, 3068 (2008) (holding that the
Department of Homeland Security’s decision to use financial managememargoftystems of
two incumbent contractors by means of a brand nantéigaton to standardize the agency’s
financial software systems was an improper sole source procurement théédvitie CICA,
where there were other responsible sources).

As to the third factor, the court has determined that the public interestvedsbythe
issuance ofa preliminary injunction to ensurénterior's compliance with the requirements set
forth in the Competition in Contracting Aand theFAR. SeePGBA, 57 Fed. Cl. at
(“Clearly, the public interest in honest, open, and fair competition in the procuremeespis
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compromised whenever an agency abuses its discretion in evaluating a costtadt”). In
addition, the Administrative Record in this case is far from complete. Apart freafisptems
noted herein, this procurement concerns more tiREQ‘ N0.503786.” As theUnited States
Court of Appeals for the Federal Circligs held the scope of the “procuremenpoyposed
procuremerit includes ‘all stagesof the process in acquiring property or servidasginning

with the procesdor determining a need for property or services and ending with contract
completion and close out.Distributed Solutions539 F.3d at 1345 (emphasis add&d)As

such the Administative Record should includal relevantdocuments fromate 2007 to date,
including those relating to the 2009 BP®&deral Pilot Program, the July 15, 2010
Standardization “Determination and Findings,” the August 30, 2010 Limited Source
Justification, as well as the August 30, 2010 RNQ 503786. The email communications
between Interior and Microsoft establish that the Administrative Record isongilete. The

most striking example is the September 24, 200@il from Interior's CTO,Bill Corrington, to
Microsoft's Vice President, Federal Government, Ms. Theresa Cartswh other Microsoft
representations, wherein Mr. Corringt@xpressed &demonstrated.. commitment to the
success of the project by both DOI and Microsoft. |look forward to . . . contitmingrk with

the Microsoft team t@chieve a successful project outcom@&R 1088 (emphasis added). The
only document that predes this is a July B, 2009 email referencing a meeting between
Microsoft's Ms. Justina GlavinDeputy Assistant Secretary Jackson, and Mr. Corrington. AR
1088. It is inconceivable that Interidiecided tocommt to “Microsoft's team to achieve a
successful project outcome¥ithin 30 days witlbut otherinternaldocumentseing generated.

In addition, the Administrative Record contains none of the attachmergmads between
Interior and Microsoft. See e.gAR 103537, 1041, 1052, 1055, 1064, 1067, 1068, 1073, 1077,
1088. Moreover the court finds it unusual that the Deputy Assistant Secretary Jackson had
“regular monthly oneon-one” meetings wh Ms. Carlson, but apparenttgok nonotes or didn’t
maintainthem. AR 1039. As the Rules of the Unitgidhites Court of FedairClaims provide“a
protest case cannot be efficiently processed ymtiluctionof the administrative record” is
provided. RCFC App. C § 23. For this additional reason, the court has determined that the
public interest is served by a preliminary imgtion in this case.

With regect to the fourth factointerior has beerengagedn a process to ascertdime
requirement®f a newemail, calendaring, and collaboration systatieast since 2007Seg e.qg,
AR 1-2, 97, 150, 1548, 175,184, 748-56,/62, 76572, 84451, 855, 1584 As of July 19,
2010, Ms. Debra GlassDivision Chief, Acquisition Services DirectoratdNational Business
Centeradvised Google that it would be impossible to complete this procurement in fiscal ye
2010. AR 1016.Under these circumstances, aleyminimisnconvenience to Interiarausedy
the court’s Preliminary Injunction is outweighed by the above referenced jmiteliest and the
secondarycompetitive harm to th&oogle During this period, the Secretary of the Begment
of the Interior will havean opportunityto corred¢ the deficiencies herein cited, with the advice of

29 For example, the Administrative Record does not include a copy of the contracting
officer’s determination justifying how Contract No. 6535F40720/NBMF09382, initisdlyed to
purchase licenses, can be “modified” to purchase software and equipgmsezdad of issuing a
separate procurement. This “modification” is the vehicle by which the initiatatrog of
Interior's email was to be made to Microsoft. It is not clear whether the proeat under that
contract has commenced, is ongoing, or ceteal.

26



the Solicitor and the Inspector Generdlhe Secretarylso may wish to seek the independent
views of outside experts as to whether reconsideration of the July 15, 2010 Standardizatio
Decisions isvarrantedn light of the subsequent availability of Google’s Apps offerifidgpr no
reason other thawontinuedcongressionabhppropriationswill be required to implement the
procurementwhether it is delivered by Microsoft, Google, or some other contrac&ee
General Accountability Office Report to the Committee on Oversight and GogetriReform,
House of Representatives, “Federal Contracting: Opportunities Exist reasec Competdn

And Assess Reasons When Only One Offer Is Received,”-G&883 (July 2010)see alscAR
1531-75 (Inspector General's FY2009 FISMA Evaluation Report).

The courtemphasizeshat ithas made no judgment as to whetimerior’s basis for this
procuremeh was rational orwhetherthe procurementvas conducted in a manner that was
arbitrary and capricious. Thmourt, however, discerngo basis in thg@resentAdministrative
Record to suppofsoogle’s allegations of bad fajfREDACTED]. Likewise, the court discerns
no improper conduct by Microsoft, the actions of which show only competitive zeal andtintere
in customer satisfaction

V. CONCLUSION.

For the reasons set forth herein, it is hereby ordered that: the United &tamerica,
the Department of the Interior, and their officers, agents, servants, emplogeds
representatives arpreliminarily enjoined from proceeding with or awarding ant@act to
implement a Microsoft Business Productivity Online Siigsleral Messaging solution, pursuant
to RFQ No. 50378@®r any related procurement, solicitation, task order, or activity, including
proceeding with the June 14, 2010 Amendment Modification 0003 to Contract No.
GS35F4072D/NBCF09382SeeRCFC 658).*° In addition, this procurement is remanded to
Interior “for additional investigation or explanationFlorida Power & Light Cow. Lorion, 470
U.S. 729, 744 (1985).

IT ISSO ORDERED.
s/Susan G. Braden

SUSAN G. BRADEN
Judge

* This Order was issued on January 3, 2011,;@06m (EST).
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