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OPINION

David S. BlackHolland and Knight, LLP, McLean, VApr plaintiff.

Paul D. Oliver, United States Department of Justice, Washington, D.C., with whom was
Assistant Attorney Generabony Westfor defendant

ALLEGRA, Judge:

This post-award bid protest is before the court on the parties’ cross-motions foejudg
on the administrativeecord. The Navy awardedlaintiff, Glenn Defense Marine (Asia), PTE,

1 An unredacted version of this opinion was issued under seal on February 15, 2011.
The parties were given an opportunity to propose redactions, but no such proposals were made
Nevertheless, the court has corrected minor typographical and draftingiertioe original
opinion.
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Ltd. (Glenn Defenser GDMA), a contract tgrovide husbanding services to ships docking in
two ports in the PhilippinesUnder the same solicitation, the Navy awarded a similar acirtio
one of plaintiff's competitors, covering two other ports in the Philippines. Plaiontendsthat

it should have received a single award for all four ports. It askatthe Navy deviated from
the solicitation terms making a split award. Because the court finds that the solicitation, in
fact, authorized multiple awards DENIES plaintiff's motion for judgment on the
administrative record an@RANTS defendant’s crosmotion?

l. BACKGROUND
The administrative record in this case reveals the following:

On May 6, 2010, the United States Navy (the Navy) issued a Request for Proposals
(RFP) No. N40345-10-R-0077, seeking a contractor to provide husbanding services for Navy
ships in four ports in the Philippines. The RFP contemplated the award of an indefingeydel
indefinite-quantity (IDIQ) performancéased service contract with a base period of twelve
months and an option period of six montfi$ie RFP directedfferors to submit a tecioal
proposal, past performance information, and a pricing schedule, among other documents.

A. The RFP
1. Presolicitation Documents

Prior to issuing the RF, the Navy drafted several podicitation d@umentsdescribing
the intended nature and details of the husbanding contractcohtracting officer (CO)
circulated these documents weneulated within the agency by the contracting officer (CO);
they were not made available to the offerors until wid#r the awards

On April 8, 2010, th€O isaied the first of these documents, Bre Solicitation
Strategy(PSS). It stated that “[tlhedvernment will award a contract for Husbanding Services —
Philippines to the responsible offeror who submits the lowest price, technicediytable offer
with acceptable or neutral past performance.” In describing the evaluation proed3SSth
anticipated that “[tjechnically acceptable proposals with acceptable or neutrpéfastnance
will have the price portion of the proposal evaluated with the propmsedact being awarded to
the lowest price (all items/all lots) proposal.” In the multiple awards section, ex@fined
that “[m]ultiple awards will not be made” for this IDIQ contract becausesifjle award would
provide the customer with a seamless point of contact for port and force proteaticesseér

On April 29, 2010, th€ O completed th&ource Selection Plan (SSP) stiitedthat
“[tihe Government will award one contract for husbanding services in Philippines. . . . to the
responsil@ offeror who submits the lowest price, technically acceptable offer with acleeptab

2 Owing to the need for a quick decision, the court’s recitation of the facts and law is
necessarily brief.



neutral past performance.” It quoted a “Single Award For All tems” NAVSdBsd, which
stated that “the Government reserved the right to make a single award

On May 4, 2010, th€Ofinishedthefinal version of the Department of Navy
Acquisition Strategy (DONAS). This document described the upcoming solicitation as a
“follow-on requirement” of a contract “for husbanding services to support U.S. dtapy
during their visits to the Republic of the Philippines. Four ports were colgitbis
requirement Manila, Puerto Princesa, Subic Bay and Cebu.” The DONAS anticipated that the
U.S. Navy Fleet and Industry Supply Center (FISC) would “make a singlelawdand tlhe
resultant contract will be a Firm Fixed Price Indefinite Delivery Indefi@uantity type contract
... Under a subsectiantitled“1. Single Contract or Multiple Award B Order Cantract,”
the DONAS stated that “[tihe RFP will indicate the Government’s intent to makgla sin
award.”

2. Proposal Requirements

On May 6, 2010, FISC issued RFP No. N403450-10-R-0077. The RFP wad@dQan
contract in which “prices [were] firixed-price per unit and [were] inclusive of ALL
costs,. ..” (Emphasis in original). Husbanding services were defined as “provid[ing] all
supplies and services required during a port visit,” inolgittash and chemical liquids removal,
fresh potable watefood delivery, transportation services, force protection supplies and services,
and communications equipment, among other services.

The RFP’s Performance Work Statement (P\8herdescribed the services to be
provided under the contraclk stated:

The contract is sub-divided into Lots. Lots may be for individual ports or they
may include several ports under one Lot. For this contract, the following Lots

apply:
e Lot1l—-Manila
e Lot 2 — Subic Bay
e Lot 3 —Puerto Princesa
e Lot4—-Celu

The contractor was “required to be able to simultaneously Husband eight (8) simps at
among the ports identified in the lotsThe PWS further indicated that “unit prices for all
contract items . . . [were to] be inclusive of all necessary equipiicamsed operators, all
liability insurance.” It went on to describe the services expected timel€ontract Line Iltems
(CLINs), and the corresponding requirements for each offeror’s proposal.

Pricing proposals were to be based on Exhibit A of the RBRh contained a separate
spreadsheet for each lot, and listed each service or supply required under alswbheading.
Offerors were to “insert their proposed price for each CLIN and SUBCLINkite For each



item, a “Base Year Hstnated]Qty” wasprovided and the offeror was required to list the “Base
Year Unit Price” and “Base Year Total Price.” The last spreadsheet in Exhibit Asiakows:

LOT 1- LOT 2—-SUBIC LOT 3—PUETRO LOT 4-CEBU | TOTAL
MANILA BAY PRINCESA
$ $ $ $ $

Price was to be evaluated based on phising/feeschedule and “in accordance wigAR
[Federal Acquisition RegulatiorGhapter] 5.”

The Navy was to make its awditd the responsible offeror who submits the lowest total
price, technically acceptable offer with acceptable or neutral past perforindieRFP
incorporated by reference FARS52.212-1, “Instructions to OfferoSemmercial Items,” which
includes the following clause:

(h) Multiple awards. The Government may accept any item or grougnas ibf

an offer, unless the offeror qualifies the offer by specific limitations. 9nles
otherwise provided in the Schedule, offers may not be submitted for quantities

less than those specified. The Government reserves the right to make an award on
any item for a quantity less than the quantity offered, at the unit price offered,
unless the offeror specifies otherwise in the offer.

FAR 8§ 52.212-1. The final paragraph of the RFP quoted the following NAVSUP clause:

Single Award For All Items (JAN 1999NAVSUP): Due to the interrelationship

of supplies and/or services to be provided hereunder, the Government reserves the
right to make a single award to the offeror whose offer is considered in the bes
interest of the Government, price and other factors considered. Therefore,

offerors proposing less than the entire requirement may be determined to be
unacceptable.

The RFP required all proposals to be submitted by June 11, 2010.
B. Proposals and the Evaluation Process

On June 11, 2010, the Navy received proposals from three contractors: Glenn Defense;
Inchcape Shipping Services (Inchcgm@)d Global Ship Management (Global). After these
proposals were receivetthe Navy determined that the RRRd underestimated the number of
ship visits. On July 28, 2010, thNavy amended thRFP to eliminate the simonth option
period and to revise Exhibit A, the schedule of supplies and services. On August 5, 2010, Glenn
DefenseInchcape, and Globall submitted revised proposals. TWavy gave eaclofferor’s
technicalproposaknd past performance evaluation a rating of “acceptalilee breakdowrof
pricing, as reflected in the offerongficing schedules, was as follows:



Lot 1 —Manila Lot 2 — Subic Lot 3 — Puerto Lot 4 —Cebu TOTAL

Bay Princesa
GDMA $212,670.05 $457,357.95 $62,258.80 $56,601.20 $788,888.00
Global $188,199.50 $378,287.15 $122,813.66 $117,869.56 $807,169.87

Inchcape $2,092,092.42  $2,850,860.85 $521,901.63  $971,347.16 $6,436,202.05

On August 12, 2010, the CO drafted a Business Clearance Memorandum (BCM) for
Contract No. N40345-10-D-0006. The BCM indicated that the contract was a “Bivgle-
IDIQ” for husbanding services, to be awarded pursuant to a “Lowest Price Tatyhnic
Acceptable Source Selection Process.” The CO found that Glenn Def@nsee “lowest price
offeror,” with Global’'sand Inchcape’gricesbeing2.317 and 715.8percenthigher,
respectively He concluded thatGlenn Defense Marine submittedezhnically accegable
proposal, obtained an ‘acceptable’ rating for their past performance, andawése total price
offeror.” Based on this information, the G&commended th&lenn Defensbée awarded the
contract. This draft was never signed.

On August 27, 201@he CO drafteé final BCM forcontract No. N40345-10-D-0007.
In the final BCM’s background section, the CO stated that:

Although [the NAVSUP] provision reserves the right to make a single award for
supplies and/or services to be provided, it daggestrict the Contracting Officer
from making multiple awards in accordance with FAR 52.21#here multiple
awards are in the best interest of the Governmfitile the interrelationship of
supplies and/or services to be provided under the resulting husbanding contract
are critical at the port visit and port location level (i.e., [a]ll services to be
provided for a particular port visit or at a single port location must be coordinated
by a single service provider), coordination of services provided quiifierent

lot locations specified in the solicitation is not critical. Separate points of contact
for provision of husbanding services at separate lot (port) locations maintains
adequate clarity in the ordering process and does not introduce perfonsknce

to the resulting contract.

He went on to observe that “[t]he solicitation included FAR 52.212-1, including its subparagraph
(h), multiple awards, that authorizes the Government to accept any item or grtemsobf an

offer unless the offeror @lifies the offer with specific limitationsAdding that “[t|he proposals
received from [the contractors] contain no qualifications to their offers totheiGovernment

from accepting less than the entirety of their offers.”

This final BCM againcommented that all three offerors received “acceptable” ratings for
their technical proposals and past performance evaluadadshaGlenn Defensés the
apparent, overall lowest price offeror as a result of adequate price coongetBut, unlike in
the draft BCM, the CO went on to state that “[a]fter examining the pricing distribior each
of the lots, the Contracting Officer also considered a split award, with oneatdotrkots 1 & 2
and another contract for lots 3 & 4, in order to achieve overall cost savings to the Gaérnme
He summarized the resultstbis analysis in the followinghars:
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Glenn Defense Global Inchcape
Lot 1—Manila $212,670.05 $181,198.50 $2,092,092.42
Lot 2— Subic Bay $457,357.95 $378,287.15 $2,850,860.85
TOTAL FOR ALL LOTS $670,028.00 $559,485.65 $4,942,953.27
Percent of Lowest Offero 119.76%| Lowest Offeror 883.48%
Glenn Defense Global Inchcape
Lot 3— Puerto Princesa $62,258.80 $122,813.66 $521,901.63
Lot 4—Cebu $56,601.20 $117,869.56 $971,347.16
TOTAL FOR ALL LOTS $118,860.00 $240,683.22 $1,493,248.79
Percent of Lowest Offero Lowest Offeror 202.49% 1256.31%

The CO noted that the Navy would save $110,524.44 in a split award, under which the CO
would select the lowest bid for each léie, thereforerecommended that Globahd Glenn
Defense be awardedts 1 and ZManila and Subic Bayand Lots 3 and @uerta Princessand
Cebu), respectively

On August 30, 2010, the CO sent a letter inforntadgnn Defenséhat it had thélowest
price technically with an acceptable past performance and was therefore awar8echtldtot 4
Contract No. N40345-10-D-0006.” This letter also informed plaittiét Globalhad been
awarded Lat 1 and 2 for a total price of $559,485.65 urabatract No. N40345-10-D-0007.
On August 30, 2010, the CO sent a corresponidittgr informingGlobalthat ithad the “lowest
price technically acceptable with an acceptable past performance and was therefibed aofar
1 and Lot 2 of Contract No.N40345-10-D-0007his letter also informed Global th&lenn
Defense had beaawarded Lat 3 andfor a total price of $118,860.00 under contract No.
N40345-10-D-0006.

C. Procedural History

On September 3, 201Glenn Defenséled a bid protest before the Government
Accountability Office (GAO). On November 24, 2010, GAO denied the prof&sinn Defense
Marine-Asia PTE, Ltd.2010 C.P.D. 1 290 (2010).

On December 10, 2010, Glenn Defefik its complaint with this court, claiming that
the Navy’s spliaward of the husbanding services contract betwesard Global was contrary to
theterms of theRFP. On December 17, 20XBlenn Defenséled an application for a
temporary restraining order, which, on December 23, 2010, the court denied. On January 4,
2011, plaintiff filed its motion for judgment on the administrative record. On January 14, 2011,
defendant filed its cross-motion for judgment on the administrative record. FHuildhe
completion of briefing on the cross-motions, on February 8, 2011, oral argument was held on the
parties’ motions for judgment on the administrative record.



. DISCUSSION

Before turning, in detail, to plaintif sole,substantive claimwe begin with common
ground.

A. Standard of Review

The Federal Circuit, iBannum, Inc. v. United Statet04 F.3d 1346, 1355 (Fedir.
2005), instructed that courts must “distinguish . . . [a] judgment on the administratve rec
from a summary judgment requiring the absence of a genuine issue of nfateriaBannum
teachs that two principles commonly associated with summary judgment metibasthe
existence of a genuine issue of material fact precludes a grant of summargnticgoh that
inferences must be weighed in favor of the non-moving party — do not applgidingea
motion for judgment on the administrative recold. at 1356.The existence of a question of
fact thus neither precludes the granting of a motion for judgment on the adrvegstaord nor
requires this court to conduct a full blown evidantiproceedingld.; see also Int’l Outsourcing
ServsLLC v. United State9 Fed. Cl. 40, 486 (2005). Rather, such questions must be
resolved by reference to the administrative record, as properly supplemented waondhef
the Federal Circuit, “as if [the Court of Federal Claims] were canuye trial on [that] record.”
Bannum 404 F.3d at 1354ee also NEQ, LLC v. United Stat88 Fed. Cl. 38, 46 (2009nt’|
Outsourcing 69 Fed. Cl. at 48 arlisle v. United State$6 Fed. Cl. 627, 631 (2005).

Bannums approach is weBuited to the limited nature of the review conducted in bid
protests. In such cases, this court will enjoin defendant only where an agactoyhs were
arbitrary, capricious, an abuse of discretion, or otherwisenrestdordance with laws U.S.C. §
706(2)(A);see als@8 U.S.C. § 1491(b)(4). By its very definition, this standard recognizes the
possibility of a zone of acceptable results in a particular case and requyrésabrhe final
decision reached by an agency be the result of a process which “considerfdg¢vant factors”
and is “within the bounds of reasoned decisionmakiaftimore Gas & Elec. Co. v. NRDC
Inc., 462 U.S. 87, 105 (1983¢ee Software Testing Solutions, Inc. v. United Sta&BEged. CI.
533, 538 (2003)Gulf Group, Inc. v. United StateS6 Fed. CI. 391, 396 n.7 (2003s the
focus of this standard is more on the reasonableness of the agency’s result than on its
correctness, the court must restrain itself from examining inform#tett was not available to
the agency. Failing to do so, the Federal Circuit recently observed, riskeribog arbitrary and
capricious review into a subtle form @é novareview. See Axiom Res. Mgmt., Inc. v. United
States 564 F.3d 1374, 1379-80€#.Cir. 2009). At all events, this court will interfere with the
government procurement process “only in extremely limited circumstan€&sC1, Inc-Fed v.
United States719 F.2d 1567, 1581 (Fe@ir. 1983) (quotindgJnited States v. John C. Grimberg
Co, 702 F.2d 1362, 1372 (FeQir. 1983)).

The aggrieved bidder must demonstrate that the challenged agency decisidhevas ei
irrational or involved a clear violation of applicable statutes and regulatikarsknote Corp. of
Am., Inc. v. United State865 F.3d 1345, 1351 (Fed. Cir. 200ff,g, 56 Fed. CI. 377, 380
(2003);see also ARINC Eng Servs.LLCv. United States/7 Fed. Cl. 196, 201 (2007).
Moreover, “to prevail in a protest the protester must show not only a significantrethe
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procurement process, but also that the error prejudiceddta Gen. Corp. v. Johnspr8 F.3d

1556, 1562 (FedCir. 1996). To demonstrate prejudice, “the protestor must show ‘that there was
a substantial chance it would have received the contract awafor that error.” Alfa Laval
Separation, Inc. v. United Statds/5 F.3d 1365, 1367 (Fedir. 1999) (quotingStatistica, Inc.

v. Christopher102 F.3d 1577, 1582 (Fe@ir. 1996)) “Finally, because injunctiveelief is

relatively drastic in nature, plaintiff must demonstrate that its right to such relief is clear.”

NEQ, 88 Fed. Cl. at 4%&ee also Banknote Corfm6 Fed. Cl. at 380-8Beattle Sec. Servs., Inc.

v. United StatesA5 Fed. CI. 560, 566 (2000).

B. Did the RFP Authorize Split Awards?

The basic issue in this case is relatively straightforwatatl the RFP authorize the Navy
to make a split award hereor not? Plaintiff asserts that the RFP unambiguously indicates that
the award will be made to a single offeror for all four ports. It ardqusshie Navy deviated
from the RFP’s terms when it made the split award. Defendant, however, cohegrttie RFP
provided the Navy with an optionalowing it to make either an awatal a single offeror or to
split the award, depending on which was in the best interests of the Navy. Defmgdi@stthat
while the Navy originally intendet issue a single contract, it changed its miag it was
permitted to do under the RFP — based on the CO’s recognition that considerable sauihgs coul
be realized by splitting the award. The latter approach, defendant assevedaiesydry from
the terms of the RFP.

“It is hornbook law that agencies must evaluate proposals and make awards based on the
criteria stated in the solicitationBanknote Corp.56 Fed. Cl. at 38&ee also NE(B8 Fed. CI.
at 47;PGBA, LLC v. United State80 Fed. Cl. 196, 207aff'd, 389 F.3d 1219 (Fedir. 2004).
This requirement is rooted in the Competition in Contracting Act (CICA) and tRe Béth of
which indicate that an agency shall evaluate proposals and assess their quigijidmsed on

% Federal Circuit cases indicate that this prejudice analysis comes in twiegafi&e
first is that describedo®mve —namely, the ultimate requirement that a protestor must show
prejudice in order to merit reliefA second prejudice analysis is more in the nature of a
preliminarystanding inquiry.In this regard, the Federal Circuit has held that “because the
guestion of prejudice goes directly to the question of standing, the prejudice issugem
reached before addressing the meritafb. Tech. & Applications Corp. v. United Stat8%6
F.3d 1312, 1319 (Fed&ir. 2003);see also Myers Investigative & S8ervs., Inc. v. United
States 275 F.3d 1366, 1370 (Fedir. 2002);0verstreet Elec. Co., Inc. v. United State8 Fed.
Cl. 99, 109 n.5 (2003). Cases construing this second variation on the prejudice inquiry have held
that it requires merely a “viablel@gjation of agency wrong doing,” with “viability’ turning on
the reasonableness of the likelihood of prevailing on the prospective bid taking theogsotest
allegations as true.McKing Consulting Corp. v. United Staté8 Fed. Cl. 715, 721 (200%ee
also 210 Earll, L.L.C. v. United State&7 Fed. CI. 710, 719 (2008)extron, Inc. v. United
States, 74 Fed. Cl. 277, 284-85 (2006)edause of the centrahture of the allegation of error
here, the court is convinced that plaintiff has met this preliminary “standingghold — and
defendant does not contend otherwise.



the factors and subfactors specified in the solicitatieeel0 U.S.C. 88 2305(a)(2)(AB)(A);

48 C.F.R. 88 15.303]p15.3®(3); see also NE(B8 Fed. Cl. at 4™lanTech Telecomms. &
Info. Sys. Corp. v. United State® Fed. Cl. 57, 66 (20013ff'd, 30 Fed. Appx. 995 (Fe(ir.
2002). If the agency changes any evaluation criterion after issuing the saitjté must
amend the solicitation and notify the offerors of the changed requirefes3 C.F.R. 8§
15.206(a)see also id§ 15.206(d)Elec Data Sys., LLC v. United Stat®&8 Fed. Cl. 416, 430
(2010);SP Sys., Inc. v. United Stat&6 Fed. Cl. 1, 18 (2009). Consistent with these precepts, in
a case such as this, a protestor must show that: (i) the procuring agency usdidangligni
different basis in evaluating the proposal than was disclosed; and (ii) theqrotas
prejudiced as a resuitthat it had a substantial chance to reeg¢he contract award but for that
error. Elec Data Sys.93 Fed. Cl. at 43Banknote Corp.56 Fed. Cl. at 386-87.

So what does the RFP here disclose about the number of contracts to be awseded
begin as we mustyith the RFP’splain language Banknote Corp.365 F.3d at 1353%ee also
Coast Fed. Bank, FSB v. United Sta®23 F.3d 1035, 1038 (Fed. Cir. 2003) (en bantf)thé
provisions of thgRFP] are clear and unambiguout)e Federal Circuit has state'dhey must
be gven their plain and ordinary meaning; we may not resort to extrinsic evideimterfwet
them? Banknote Corp.365 F.3d at 1353. In addition, a RFP should be interpreted in a manner
that harmonizes and gives reasonable meaning to all its part&Provisions of a contract must
be so construed as to effectuate its spirit and purpd3euld, Inc. v. United State835 F.2d
1271, 1274 (Fed. Cir. 19919ee also Metric Conaictors, Inc. v. NASAL69 F.3d 747, 752
(Fed. Cir. 1999). An interpretatighatgives a reasonable meaning to all provisions of a
solicitationthusis preferabldo onethatleaves a portion of it useless or inexplicabBould,

Inc., 935 F.2d at 1274ee also Fulcra Worldwide, LLC v. United Sta@311 WL 286250, at

*15 (Fed. CI. Jan. 31, 2011)inc Gov't Servs., LLC v. United Stat@910 WL 4484021, at *32
(Fed.Cl. Nov. 5, 2010). Context thus defines the meaning of any given term or provision in a
government solicitationLinc Govt Servs. 2010 WL 4484021, at *32 (citg Metric
Constructors169 F.3dat 752); see alsd-ulcra Worldwide 2011 WL 286250, at *15.

In the court’s viewthe plain language @ahe RFPdemonstratethatdefendant reserved
theright to award either a single contracivering all four prts, or multiple contracts covering
one to three portsin particular the RFP included the clause found at FAR § 52.212-1,
Instructions to Offerors Commercial ltems, which provides in relevant part:

(h) Multiple awards. The Government may acceptitem or group of items of
an offer, unless the offeror qualifies the offer by specific limitation. Unless
provided otherwise in the Schedule, offers may not be submittedidmtities
less than those specified. The Government reserves the rightécamakvard on
any item for a quantity less than the quantity offered, at the unit pricesthffere
unless the offeror specifies otherwise.

* See also NE(B8 Fed. Cl. at 48 n.8 (citing caseBgan Stuyvesant, LLC v. United
States48 Fed. Cl. 303, 321 (200@ubinsky v. United State43 Fed. Cl. 243, 266 (1999).
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Numerous cases have held that this clause authorizes an agency teitweaadsinglecontract
or multiple contrad.

Principal among these decisiong&imeco Indus., Inc. v. United Statd85 F.2d 652Ct.
Cl. 1973). There the solicitation sought a contractor to manufacture 31,896 béckest 654.
Upon receiving an award to manufacture 2,713 boxes, th&iffl@issumed that it had won the
contract and that this was the first of mdoox orders.ld. Later, however, it found that another
contractor had received a contract to manufacheedmaining 29,183 boxefd. The plaintiff
filed suit in the Courbf Claims, asserting that the solicitation, as written, eolthe defendant
to purchase the entiguantity of boxes from a single contractor and did not authorize a split
award. This court’s predecessor rejected this argument, finding that “[ajutaeeding” of the
clausequoted aboveermitted a split awardid. at 655. i focusedin particular, on that portion
of the clause in which the Governménteserves the right to make an award . . . for a quantity
less than the quantity offered . . . unless the offeror specified otherwise inehis ttfhoted
that the “plaintiff placed no conditions on its bid,” and tlaasta resujtthe award of only 2,713
boxes, rather than the entire quantity of 31,896, was pragerA phalanx otaseshas
construed the multiple awards clause of FAR 8 52.2(&-like-worded predecessor provisions)
to similar effect®

® Seee.g., E.W. Bliss Cp94-1 C.P.D. { 280 (1994MFS Inc, 92-1 C.P.D. ] 160
(1992) (noting that under this clause “separate awards to different firmis areidow on
individual items, rather than an aggregate award, are clearly prolo¢i’Bus. Mach, 88-1
B.C.A. 1 20,512 (1988Eng’g Research, Inc77-1 C.P.D. 1 431 (1977) (“Our office
consistently has read [this clause] to require award on the basis of the most éaweeadll cost
to the government. . . . Where multiple awards are not ptetiby the solicitation and result in
the lowest overall cost to the government, separate awards to different bitidesge low as to
the item each is awarded, rather than an aggregate award to single biddeerns)ptmnitron
Eng’'g Co, 75-2 C.P.D. § 240 (1979fmeco Indus. In¢1971 WL 5783 (Comp. Gen. Apr. 19,
1971) (“This paragraph has been interpreted by our office as permittindsatwdre made to
one or more bidders, depending upon which is more in the interest of the governmseatdlso
Kings Point Indus., In¢87-2 C.P.D. 1 587 (1987). Cases have reached this same conclusion
even where, as here, the RFP made singular, rather than plural, referenoess tike
“contract.” SeeAction Mobile Transp., Inc97-1 C.P.D. § 132 (1997) (“Where . . . [the RFP]
contains an award clause permitting partial awards, the use of singul@olegy in the
solicitation does not preclude multiple awards; rather, clear languagpiigeteto override the
award clause’sxplicit provision for award by item.”Connie Hall Co,.86-2 C.P.D. 1 52 (1986)
(“the use of [ ] singular terms to describe the award cannot alter the riglet[@igéncy] to make
multiple awards”)Granite State Mach. Co., Ind0-2 C.P.D. 1 396 (198@“The use of certain
terms in the singular, through implication, cannot alter the specified right gbtleenment to
make multiple awards.”see alsdRestatement (Second) of Contracts § 202, cmt. d (1981) (in
interpreting a contract as a whole, “sitagumay be treated as plural or plural as singular”). And
still other decisions have held that FAR 8§ 52.21{R) authorizes multiple awards even where a
solicitation contained language to the effect that the agency “anticipated tieatiithée one
awad resulting from this solicitation.SeeRocky Mountain Trading Co87-2 B.C.A. § 19,725
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Plaintiff attempts to bring this case outside this line of authority by tvgral cases
thathave held thathe mergresence of FAR § 52.212-1(h) does not authorize a split award
where a solicitatiomtherwise anticipatesnaaggregataward. See Int'l Code Servs., In@7-1
C.P.D. 1 216 (1997Knoxville Glove Cq.93-1 C.P.D. 1 339 (1993Fen. Aero Prods. Corp.
78-2 C.P.D. 1 70 (19). It bravely insistghat the latter ishte casdnere centering it<laim on
theevaluation mechanism in the RFP. In this regalaintiff trumpets thaportion of theRFP
which stateshat “the Government will award a contract resulting from the solicitation to the
responsible offeror who submits the lowest total price, technically acceptéisvith
acceptable or neutral past performandé dsserts that theaanonly be one “lowst total price”
under the RFPa price that must necessarily cor@sg to all four of the ports in question.

But, this interpretation of thotal price” clausemnakes no sense. For one thing, it would
renderthe multiple awarslclausean absurditybecause the Navgould not sensiblynake &
awardunder that clauseof “less than the quantity offeréd,e., an award for one to three poiits,
that decision had to be based upon ttegél pricé for all four ports Any reliance on ta latter
approach woul@lmost certainlyun afoul of the CICA and FAR provisions that require agencies
to include price as an evaluation factor, all of which, one would hope, require the agency to
evaluate the price of what itlisiying as opposed to the “price of tea in ChifiaSee41 U.S.C.

§ 253a(c)(1)(B) FAR 8§815.304(c)(1)see also Sergadnc. v. United State81 Fed. CI. 463, 491
(2008). It makesfar more sense to read tftetal price” clauseas authorizing mufle awards
provided eaclawardmeets the evaluation criterghat is, the awardchust go to the otherwise
qualified contractor wich submits the lowest total price for the lot in questiofhis approach,
unlike plaintiff's strained readingreserveshe integrity ofboththe “multiple award” and
“total price” provisions a result consistent with familiar canons of constructi®ee Gould935
F.2d at 1274 (“an interpretation which gives a reasonable meaning to all of its ifdoés w
preferred to one which leaves a portion of it useless, inexplicable, inoperative, void,
insignificant, meaningless, superfluous, or achieves a weird and whimsical (gswdting
Arizona v. United State§75 F.2d 855, 863 (1978)pee also Spectrum Sciené&eSoftware,

(1987);Carolina Parachute C980-2 C.P.D. 1 79 (1980) (same result where solicitation stated
that “award will generally be made to a single offeror on each daotije

® In the Nineteenth century, the market price for tea in England was the hidieest

the first ship laden with the newly harvested tea came into port. So, for ship owress it w
vitally important to have their ship arrive first. The differencerices from the first load to the
later ones, indeed, was so great that it became increasingly irrelevant whatgsioriginally
paid for the tea in China, leading to the phrase quoted alSeahttp://en.wikipedia.org/wiki/
Price_of tea_in_Chingas viewed on Feb. 15, 2011).

" Contrary to plaintiff's claims, the court sees no conflict between its interpretatio
these provisions and other parts of the RFP that require contractors to make offieng abve
four ports. It was within the Navy’s prerogative to require thed&ven if it intended to make a
split award. And, indeed, the pricing sheets employed in the RFP readily allowavihéo
determine each contractor’s offering price on a-pgrport basis.
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Inc. v. United States84 Fed. CI. 716, 735 (2008ndeed,n analogous circumstances, several
cases have held that the presence of “total price” clause in a RFP or solicitationtgwegent
an agency from awarding multiple contractSee Gichner Mobile Sy®5-1 C.P.D. {534
(1983;86ranite State Mach80-2 C.P.D. 1 39&ee also SKS Group, Li@2-1 C.P.Df 574
(1982).

That the Navy had the option of awaagimore than one contract accesith two other
provisions in the RFP. The first of these is found in the PWS, whatbdsthat “[the contract is
sub-divided into Lots. Lots may be for individual ports or they may include severalpdes
one Lot.” This language, which provides thevariable grouping of ports, makes sense a@nly
the Navy could award more than one contract under theiRERpould “sub-divide[]” the work;
it makes utterly no sense if the Navy could award only a single contraat.the RFP
envisioned the former, and not the lagguation is suggested byet anotherclausein the RFP,
to wit —

SINGLE AWARD FOR ALL ITEMS (JAN 1999) (NAVSUP)

Due to the interrelationship of supplies and/or services to be provided hereunder,
the Government reserves the right to make a single award to the offer@ whos
offer is considered in the best interethe Government, price and other factors
considered. Therefore, offerors proposing less than the entire effortegecifi
herein may be determined to be unacceptable.

Of couse, it would be passing odd‘t@serve the right to make a single award’as, plaintiff
contends, the RFP only authorized the agency to make a single award. Given the common
understandingfahe word “reserve,” it makes eminemnse to read this provision as preserving
theNavy’s optionto award a single contract in the faceottier RFP provisions authorizitige
award of multiple contracts.Viewing the RFP as affording the Navysfiexibility accords

8 Grasping at straws, plaintiff tries to give effect tohbtite “multiple award” and “total
price” clauses by suggesting that the Navy was authorized to award a comtiess fban all
four ports, provided it did not award a second contract. One problem with this scenario — and not
a minor one at thatis that it does not involve “multiple awards.” Aside from this, there is still
the prospect, under plaintiff's theory, that an award for less than all four ports wauladee
based upon the price offered for all four ports — agamresequitur And it should not be
overlooked that under this “single contract for less than the whole” scenario, thevbiald
have had to look elsewhere to provide husbanding services in the ports for which a e@sract
not awarded -a result that one cannot reasonably asstia agency intended going into this
procurement, particularly given the essential nature of the services in question.

® SeeThe American Heritage Dictionary 1483"(éd. 2000) (“reserve”; “[t]o keep or
secure for oneself; retain3pe also Gerlach Lestock Co. v. United State& F. Supp. 87, 93
(Ct. Cl.),aff'd on other grounds339 U.S. 725 (1950) (using this definitio@omm’r of Internal
Revenue v. Strong Mfg. C424 F.2d 360, 363 {6Cir. 1941) rev’d on other groundsub
nom, Helvering v Ohio Leather C9.317 U.S. 102 (1942) (same).
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with Congress’ expectatipmanifested in th€ICA, that agencies will award contracts‘tbe
responsible source whose proposal is most advantageous to the United States, @pasigierin
cost or price and the other factors included in the solicitation.” 10 U.S.C. § 2305(ly)6€¢C)

also Lockheed Missiles & Space Co., Inc. v. Ben#é&n3d 955, 959 (Fed. Cir. 1998)jend v.

Lee 221 F.2d 96, 100 (D.C. Cir. 1955Yarious casebave interpreted this legislaticemmand

to mean that “if multiple awards will be most advantageous to the Government, and thety are
prohibited by the solicitation, multiple awards should lz@ler” Rocky Mountain Trading Co.

87-2 B.C.A. 1 19,72%° Here, of course, the multiple awards were advantageous to the Navy in
yielding the lowest cost for tHausbanding services in question. And thasards weraot
prohibited by the RFP?

In a last ditch effort to prevail, plaintiffoints toextrinsic evidence that it claims supports
its view of the RFP Before considerinthe specifics of its claims, it is worth discussing
more general term¢he probative valuef such evidence

It is, of course, axiomatic that extrinsic evidence is relevant only whergracos
“ambiguous$ — that is, “if its language is susceptible to more than one reasonable interpretation.”
Ace Constructors, Inc. v. United Statd99 F.3d 1357, 1361 (Fed. Cir. 20059¢ also Banknote
Corp, 365 F.3d at 1353. “[E]xtrinsic evidence . . . should not be used to introduce an ambiguity
where none exists.McAbee Constr., Inc. v. United Staté3 F.3d 1431, 1434 (Fed. Cir. 1996)
see also Interwest Constr.Brown 29 F.3d 611, 615 (Fed. Cir. 1994). These rules have been
applied to the interpretation of solicitatioasd requests for proposéee Banknote Cor@B65
F.3d at 1353GGrumman Data Sys$nc. v. United States88 F.3d 990, 997 (Fed. Cir. 1996ge
also Armour of Am. v. United Staj@911 WL 86475, at *10 (Fed. CI. Jan. 10, 20M.G.

Constr., Inc. v. United State87 Fed. Cl. 176, 182-83 (2005).

To be sure e extrinsic evidenceited by plaintiffisa bitunusualin thatit involves
intemal Navy documentgrepared by the C@at were not shared with the offerors in advance
of the award. These documents, kdpt the Navyin pectore did not contribute to the offerors’

19 See also Compuadd Corp. v. Dep't of Air Fort@92 WL 442353 (GSBCA Dec. 23,
1992);Int’l Bus. Mach. Corp.88-1 B.C.A. 1 20,512 (1988) (“In compliance with the statute, the
agency consequently must make multiple awards if doing so will be most advantggeous

1 plaintiff makes much of the fact that the Navy’s instructions to contractingiffic
indicate that the NAVSUP provision quoted above should be employed “when award will be
made to a single offer for all contract line items.” It further notes that the same instructions
provide an alternative clause to be used “when award will be made to a single mffesmh
entire lot,” but that this alternative clause was not employed by the Nawycolint agrees that
these instructions raise some questions. But, as with the other extrinsic edidenssed
below, the instructions cannot serve to create ambiguity in the RFP where tihame.isAnd,
notably, in its reply brief, plaintiff admitted that “the text of the Single Award €dahy itself,
[does not] preclude the Agency from making multiple awards.” If there iafaatdetween
what the instructions say and what the clause actually inserted in the RFP piivadesirt
declines to give effect to the former at the expense of the latter.
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pre-awardunderstanding of the RFP as would, for example, information exchanged during
negotiations.Nevertheless,arious cases involvingeneralcontract interpretation have held that
where a contract is ambiguous, evidence of a party’s subjective intent may ine s
Althoughcourtsin this circuithave been hesihtto give an individual contracting party’s
subjective intenany effect seeCity of Oxnard v. United State851 F.2d 344, 347 (Fed. Cir.
1988);Westinghouse Elec. Corp. v. United StatdsFed. Cl. 229, 234 (1998hey havefrom
time to time,considereduch extrinsic evidenaa government contract cases in which the
controlling contractual documents were ambigudsiseApplied Cos. v. United State®7 Fed.
Cl. 749, 759 (1997xff'd, 144 F.3d 1470 (Fed. Cir. 1998)MS Fusion, Inc. v. United State¥6
Fed. Cl. 68, 81-82 (19963ff'd, 108 F.3d 1393 (Fed. Cir. 1997) (per curiagee alstACEFed
Reporters, Inc. v. Geserv Admin, 02-2 B.C.A. 1 31,913 (2002). Defendant, moreover,
concedes that the RFPin question is ambiguous, the court may considesplieitation
documents to resolve that ambiguify.

But, all this begs an importaguestion -arethecritical provisions of th&kFP here
ambiguous?After carefulconsideration, the counitimatelyhas come to the conclusion that
they arenot — that the interpretatiaescribedabove is the only one whigkasonablygives
effect toall the words of all the provisions of the RFBeeTegParadigmEnul., Inc. v. United
States465 F.3d 1329, 1338 (Fed. Cir. 2006) (a contract term is “ambiguous,” if it “is susceptible
to more than one reasonable interpretatiok®iric Constructors169 F.3d at 751Plaintiff's
interpretationconversely does not “fall within a zone of reasonablenedd.”(citation omitted).
Nonetheless, out of an abundance of caution, and given the need to put this case to redt, the cour
will discuss the evidence cited by plaintifffor no other reason than to explain why it does not
serve tacontradict the terms of the RFP.

That extrinsic evidence falls into two maiategories. The firgtategory comprises
references in the acquisition strategies and source selection plan to thatfétoe Navy
intended to make a “single award” versus a “multiple award” IDIQ cantrBHgus, for example,
the DONAS outline asked whether the “business arrangement anticipated” invésnegla

12 SeeWalkIn Med. Ctrs., Inc. v. Breuer Capital Cor@18 F.2d 260, 264 (2d Cir.
1987) (“[e]vidence of the parties’ subjective intent” is admissible if a aohterm is
ambiguous)United States v. Vahlco Coy¥20 F.2d 885, 891 {5Cir. 1983) (“evidence of
subjective intentions of the parties may be admitted to explain a contract thaeislesto
more than one reasonable interpretatio8Yn Oil Co. v. Comm’r of Internal Revenbé2 F.2d
258, 262 (3d Cir. 1977%ert. denied436 U.S. 944 (1978) (“the subjective intent of the parties
may be a consideration in interpreting an agreement where the documentbigreasor
incomplete”);Howell ex rel. D.H. v. District of Columhi&22 F. Supp. 2d 57, 63 n.4 (D.D.C.
2007);see alsaJoseph M. Perillo, Calamari & Perillo on Contracts 128-3%e@ 2009)
(“Extrinsic evidence is a very broad term . . . [that] includes . . . evidence of subj@ettintion

Y

3 Internal agency documents, such as a source selection plan, of course, do not by
themselves establish legakyforceable rightsSee Allied Tech. Group, Inc. v. United Stags
Fed. CI. 16, 41 (2010) (citing casellanTech Telecomms19 Fed. Cl. at 67 n.15.

-14 -



contract or multiple award task order contract,” to which the CO responded thatREP will
indicate the Government’s intent to make a lerayvard. At other spots in these documents,
the CO checked boxes indicating that the intended contract was a “8ingtd IDIQ” versus a
“Multiple -Award Indefinite Delivery Indefinit&Quantity.” As defendant points out, however,
these comments do neflect an intent to issue a single contract, rather show onlghat the
Navy did not intend more than one contractor to compete for task orders under anpgiven |
contract. Indeed the relevant portions of this documentatagppear to have been generated in
response to FAR 8§ 16.504, which involves indefinite-quantity contracts. That section gdicate
that “the contracting officer must, to the maximum extent practicable, giferpnce to making
multiple awards of indefinitguantity contractsnder a single solicitation for the same or similar
supplies or services to two or more sources.” FAR 8 16&H14. And it further provides that
“[t]he contracting officer must document the decision whether or not to use muitipie i
acquisition plan or contract file.” FAR 16.5@3(1)(i))(C). These regulations make clear that
the references quoted above hhtie, if anything,to do with the issue at hantf.

The second category of extrinsic evidence relied upon by plaintiff involvesigar
staements made by the CO indicating that the Navy intended to issue a singletcéitra
example, théSSprepared by the CO ofpril 8, 201Q statedhat“[tjhe Government will award
a contract for Husbanding Services — Philippines to the responsible offeror whoseibfféts
the lowest price, technically acceptable offer with acceptable or neutralgpfsthpance.” In
describing how offers will be evaluated, this document indiciaid[t]echnically acceptable
proposals with acceptable or neutral past performance will have the prianmdrtine proposal
evaluated with the proposed contract being awarded to the lowestgbritengs/all lots)
proposal.” In a similar vein, lhe SSPprepared by the CO on April 29, 2010, stateat “[t]he
Governmat will awardone contract for husbanding services in Philippines. . . . to the
responsible offeror who submits the lowest price, technically acceptabtendtifi acceptable or
neutral past performance(Emphasis added)lhese statements suggest taathe time they
were written, the CO intended to make an awara sihgle contract. But that is a far cry from
saying that the RERs draftechnd issued, only accommodated a single award and did not
accommodatehe alternative possibility of there being multiple consadind if —as the
foregoing discussion revealdhe RFPgave the agency theptionto award multiple contracts
nothing in these presolicitation documents, which were not distributed to the offerorsaéeuld
that optionaway, nor preventhe Navy from decidingalbeitlater on,that a split award wats
most advantageous option.

In short,plaintiff's extrinsic evidenc@roves unpersuasive. dannot altewhat is
conveyed by the language found in the RFP which, wbadin cortext, marks a trail leading to
the conclusion thahe Navy hadhe option ofawardingmultiple contracts Accordingly, the
split awards made by the Navy here did not violate the terms of the RFP.

4 One commentator has noted the confusion created by the IDIQ regulation’shese of t
phrase “multiple awards,” asserting that a better reference would be to “paraliés dwh
Steven W. Feldman, Government Contract Awards: Negotiation & Sealed Bidding 8§ 6.23 n.2
(2010).
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II. CONCLUSION

Having considered, and rejected, thmaender of plaintiff’'spoints, this court need go no
further. Could the RFRavebeendraftedmore clearly?Probably. Hindsight, of course, advises
that any procurement documenight have been drafted so that stared of doubt remained as to
what later proved to bedisputed point.But, this courtis no blue-penciler, destined pass
upon an agency’s drafting skillsir-this matter, as in other&he court is not empowered to
substitute its judgment for thaf the agency.”Citizens to Preserve Overton Patkc. v. Volpe
401 U.S. 402, 416 (1971Measured by the appropriate standard of review, the Navy’s split
award decision here is not arbitrary, capricious or otherwise contrary to leewellef
requesed by plaintiff, hence, is not appropriately granted.

In consideration of the above:

1. Plaintiff's motion for judgment on the administrative recor@ENIED
and defendant’s cross-motion for judgment on the administrative record
is GRANTED.

2. The court intends to unseal and publish this opinion after March 1,

2011. On or before February 28, 2011, each party shall file proposed
redactions to this opinion, with specific reasons therefor.

IT 1S SO ORDERED.

s/ Francis M. Allegra
Francis M. Allegra
Judge
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