FUENTES v. USA Doc. 14

In the United States Court of Federal Claimg

No. 10-861C
(Filed: SeptembeR1, 2011)
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EFRAIN E. FUENTES,
Plaintiff, Military Pay Act 37 U.S.C. § 204

Tucker Act 28 U.S.C. § 1491;

RCFC 12(b)(1); wrongful separation from

active duty; incapacitation pay;

Application to Proceeth Forma Pauperis

28 U.S.C. § 1915

V.
THE UNITED STATES,

Defendant.
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Jason E. PerryCheshire, CT, for Plaintiff.

Jane C. Dempseyrial Attorney, Commercial Litigation Branch, Civil Division, United States
Department of Justice, Washington, DC, for Defendant.

OPINION AND ORDER

On December 14, 2010, Plaintifrain Fuentegiled a Complaint alleging thdte is
entitled to back pay because theited States Army improperly separated him frartive duty
while he was injuredPlaintiff alleges that his injury left himlisabled and thereforeArmy
regulations required the Army to refer him to a medical board before it ssgblaren from active
duty. Even though he was separated because his term of active dutyRtaueidf, asserts that
he was entitled to remain on active dpast his teris end date pending completion of a proper
disability evaluation by a medical boarlaintiff claims that, under thiilitary Pay Act, 37
U.S.C. § 204 (2006he is entitled tactive dutypay for the period of his wrongful discharge.

On April 15, 2011, the Governmefiled a Motion to Dismiss for lack of subject matter
jurisdiction, pursuant to Rule 12(b)(1) of the Rules of the Court of Federal ClaimsCRC
The Government characterizes Plaintiff's claim as one for disability regivguay, rather than
back payand asserts that a service mentelaim for disability paydoes not accrue until a
military board has acted on the claim. Therefore, the Government argues, thidd@sumnot
have jurisdiction over Plaintiff’'s claim.

The main issue in this case is the proper interpretation of Plaintiff's claim for réhef
Court finds that Plaintiff has properly asserted a clainbackpay due to wrongful separation
fromactive duty Because a&laim for military backpayaccruesvhen aservice membeis
denied the pay to which he claims beentitled and not when a military board acts on his claim,
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this Court has jurisdiction over Plaintiff's claim. Accordingly, the Govemmaanotion to
dismiss iSDENIED.

Plaintiff also filed an Application to Procedd Forma Pauperig“IFP”). Plaintiff has
established that payment of the filing fees would constitute a serious hardshmp, amdhi
therefore his IFRpplicationis GRANTED.

l. Background

Plaintiff was an irinryman in the Indiana Army National Guard. On June 20, 2005, the
Army ordered Plaintiff t@active duty in Irador a 10 month termCompl. §7. Plaintiff was
deployed in November 2005, and he was assigned to duty as a mechanic in a maintenance unit
Compl. 18.In February 2006Rlaintiff began to experience back pahile moving equipment.
Compl. 9. After a medicakvaluation, Plaintiff waseturnedto duty but with work limitations.
Id. Plaintiff's back pain continued to increased, and on July 4, 2006, an Army doctor
recommendedlaintiff for redeployment becaug¥aintiff was “not physically fit for deployment
or to be retained in the military due to his multiple medical conditions that prevent him from
performing even the most basic soldier dutieBl’s Ex. 3. On July 30, 2006, Plaintiff was
redeployed out of theatéw Fort Sill, OklahomalPl.s Ex. 4.

On August 1, 2006, Plaintiff underwent anothexdical evaluation Thedoctorassessed
Plaintiff with myalgia and myositis, lower back paand headaches. Def.’s Ex. 5 at AThe
doctor assigned Plaintiff a temporary profifnd did not recommend further evaluation by a
medical evaluation board (“MEBSr “MEBD”) or physical evaluation board (“PEB?)Id. at
A12-A13. Under “Disposition,” the doctor released Plaintiff with “Work/Duty Limitatidn&d.
at A13. The doctor commented that Plaintiff had “fibromyalgia by [history], howey€id
well in past and with treatment and rehab may do well and not require MBBBased on the
August 1, 2006nedical evaluatiorthe Armydetermined that Plaintiff's injury was incurred in
the line of duty. Pl.’s Ex. 2.

Plaintiff was not referred to a medical or disability boatith September 13, 2006,
Plaintiff was separateflom active duty because his 10 month term endef.’s Ex. 7 at A19.
Plaintiff returned to inactive service with the Indiana Army Natiéhahrd. Four years later,ro
December 14, 2010, Plaintiff filed this suit.

! The Army will assign a soldier a temporary profile, as opposed to a pernmanéle, if “the condition
is considered temporary, the correction or treatment of the condition is medtbakable, and
correction usually will result in a higher physicapacity.” Army Regulation (AR”) 40-501 {[7-4
(2006); Def.’s Ex. 6 at A18.

2 Army regulations abbreviate “medical evaluation board” as both MEB and MEBBAR 40-501 12-2
(MEB); AR 635-40 12-8 (2006MEBD). An MEB is “convened to documenSaldier's medical status
and duty limitations insofar as duty is affected by the Soldier’s statugcidiah is made as to the
Soldier's medical qualification for retention based on the criteria i®4801, chapter 3. If the MEBD
determines the Soldier does not meet retention standards, the board withexabneferral of the Soldier
to a PEB.” AR 635-40 140. “The PEBs are established to evaluate all cases of physical disability
equitably for the Soldier and the Army.” AR 635-40 f4-17.
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I. The Government’'sMotion to Dismiss

On April 15, 2011, the Governmefiled a Motion to Dismiss Plaintiff's Complaint for
lack of subject matter jurisdiction pursuant to RCFC 12(b)(1). According to the riGoeet’s
interpretaton of the Complaint, Plaintitictually is advancing claim fordisability retirement
pay® Def.’s Mot. at 2. The Government argues that Plaintiff has not been processed by the
disability evaluation system, and this court does not have jurisdiction adildy claims until
a military board evaluates a servicemier’s entitlement to disability retirement in the first
instance. Therefore, Plaintiff's disability claim is premature.

On May 16, 2011, Plaintiff filed a Response. Plaintiff contends that this Court has
jurisdiction under the Military Pay ActPl.’s Resp. at 5Plaintiff states that he was wrongfully
discharged from active dutyith the United States Armlyecause, as an active reservist injured
in the line of duty, he was entitled to remain on active duty while he was processeh tin@u
disability system. ldclaims entitlemento backpay for the period of his wrongful discharge
from active duty. Because he did not receive a full medical evaluation ofumgsnprior to
separation from active duty, Plaintiff argues he was wrongfully dischargedaictive duty and
is entitled to back pay for lost active duty pag.

The Government filed a Reply on June 10, 2011. In reply, the Government continues to

construe Plaintiff's claim as one for disability pay amdues that Plaintiff “impermissibly

requests the Court to make a determination that he failed retention standards wwithastirag
military disability evaluation.” Defs Reply at 2.The Government claims that the Army

decided not to refer Plaintiff to a MEB, and that batmilitary board has made an actual

disability determination, this Court does not have jurisdiction over the Armiggaiedecision.

Id. The Government also argues that jurisdiction is premature because Plagntaildxhto

exhaust his administige remedies.ld. at 2-3.

A. Standard of Review

A plaintiff bears the burden of establishing jurisdiction by a preponderanie of t
evidence.See Reynolds v. Army & Air Force Exch. Seé846 F.2d 746, 748 (Fed. Cir. 1988)
(“[O]nce the [trial] court’s subject matter jurisdiction [is] put in question, it [igjumbent upon
[the plaintiff] to come forward with evidence establishing the court’s juatigah”). When
deciding a motion to dismiss pursuant to RCFC 12(b)(1), the Cdwtligated to assume all
factual allegations to be true and to draw all reasonable inferences in [theffjsidavor.”
Heinke v. United State60F.3d 795, 797 (Fed. Cir. 199%eeFolden v. United State879 F.3d
1344, 1354 (Fed. Cir. 2004).

® The Gavernment also argues that Plaintiff has claimed he was unlawfully dischanged State
National Guard, and this court does not have jurisdiction over a stateaiaw €lef.’s Mot. at 3.

Plaintiff expressly disclaims that his action is based on thgadlon that he was wrongfully discharged
from the state National Guard. Pl.’s Resp. at2n.1, 5n.5.
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If subject mattejurisdictionis challengedthe plaintiff cannot rely merely on allegations
in the complaint, but must instead bring forth relevant, competent proof to estalidiciiom.
See McNutt v. Gen. Motors. Acceptance C&98 U.S. 178, 189 (193@Reynolds846 F.2dat
747-48. When ruling oa motion to dismiss for lack of subject matter jurisdictepcourt may
considerevidenceand resolve factual disputeser thejurisdictional facts.Reynolds846 F.2d
at 747;see alsdrocovichv. United State€933, F.2d 991, 994 (Fed. Cir. 1990’1 Mgmt.

Servs., Inc. v. United State80 Fed. CI. 1, 2 n.2 (2007).

In their briefing on the Government’s motion to dismiss, both parties have filed exhibit
to support their respective positions. The Court considers these exhdsterminng whether
jurisdiction is proper.

B. Subject Matter Jurisdiction

Whether a court possesses jurisdiction is a threshold matter in everbeas8teel Co.
v. Citizens for a Better Eny’523 U.S. 83, 945 (1998).“Subjectmatter jurisdiction may be
challenged at any time by the parties or by the cuatsponté Folden 379 F.3d at 1354ee
alsoArbaugh v. Y & H Corp.546 U.S. 500, 506 (2006). Plaintiff alleges that he is entitled to
back pay nderthe Military Pay Act and that this Court has jurisdiction over his claim pursuant
to the Tucker Act, 28 U.S.C. § 1491 (2006). Compl. Y2.

The Tucker Act grantthis Courtjurisdictionovermonetary actionsagainst the United
States founded either upon the Constitution, or any Act of Congress or any regulation of an
executive department, or upon any express or implied contract with the Unitesl Stdor
liquidated or unliquidated damages in cases not sounding in tort.” 8 1491{E)ELY.ucker Act
is only a jurisdictional statute and does not create any independent substantsvenigrceable
against the United States for money dama@ee, e.g.United States v. Mitchel163 U.S. 206,
216 (1983)United States v. Testa#h24 U.S. 392, 398 (1976) (“[T]he [Tucker] Act merely
confers jurisdiction upon [this Court] whenever the substantive right exists”).

The main issugin thiscase ar¢he nature of Plaintiff's claim arnghder which statutke
is requestingelief. According to thé-ederal Circuit, @ervice membewhois injured in the line
of duty may clainentitiement to twdlifferenttypes of pay‘incapacitation pay -active duty
pay during a period of physical incapacitatioand alsa . . disability payments, including
disablity retirement, if the disability is permanentBarnick v. United State$91 F.3d 1372,
1374-1375 (Fed. Cir. 2010). Plaintiff characterizes his claim as one for back pay for ifyprope
denied incapacitation payA claim for back pay ares under thilitary Pay Act, 37U.S.C. 8
204. The Government characterizibe claim as one for disability retirement palaims for
disability retirement arise under 10 U.S.C. § 1201.

C. Discussion

Disability retirement pay claims and back pay claims are based on diffesagim
mandating statutes and have different jurisdictional predic&kambers v. United State®l7
F.3d 1218, 1224 (Fed. Cir. 2005). A claim accrues, for purposes of the Tucker Act, “as soon as
all events have occurred that are necessary to enable the plaintiff to brindviautiriezv.



United States333 F.3d 1295, 1303 (Fed. Cir. 200&8» pang. “Because the Tucker Act does
not require exhaustion of administrative remedies, a plaintiff's invocation af permissive
remedy neither prevents the accrual of his cause of action nor tolls the atéituieations.”
Chambers417 F.3cat 1224.

To properly invoke this Court’s jurisdiction, Plaintiff must satisfy all thésglictional
predicates of the Military Pay Act. The Military Pay Act entitles an individual wé® w
unlawfully discharged to recover “money in the form of the pay that the plaxdiffd have
received but for the unlawful dischargeMartinez 333 F.3cat 1303. Amilitary pay claim
accrues on “the date on which the service member was denied the pay to which he claims
entitlement.” Id. at 1314. Consequently, an action for back pay under the Military Pay Act
accrues at the time of a plaintiff's discharge or separation from active lduigt 1310.A
plaintiff s use of permissive administrative remedies, such as an appeal to a correctirs boa
not a prerequisite to this Cowstjurisdictionover military pay claimsand it does not toll the
statute of limitations.d.

The subsection of the Military Pay Act that addresses injured active dutyisesesuch
as Plaintiff,read as follows:

A member of a reserve component of a uniformed service is
entitled to the pay and allowances provided by law or regulation
for a member o& regular component of a uniformed service of
corresponding ge and length of service whenever such member
is phystally disabledas the result of an injury, illness, or disease
incurred or aggravated . . . in the line of duty while performing
activeduty . . . .

37 U.S.C. § 204(g)(1)The statute limits incapacitation pay for reservists to a period of six
months, utess the Secretary determines “that it is in the interests of fairness and equity
extend the period. § 204(i)(ZeeBarnick 591 F.3d at 1378. Any “incapacitation pay beyond
the initial sixmonth period is wholly within the Secretary’s discretion,” and this Court lacks
jurisdiction over claims where the government has complete discretion ovecisierdéo pay

an individual. Barnick 591 F.3d at 1378 (finding that the Court of Federal Claims did not have
jurisdiction over a claim for incapacitahi pay beyond the 6 month period under § 204(i)(2)).

Plaintiff claims that he is entitled to back pay because the Army wrongfpltyated
him from active duty while he was injured, and had the Army properly processed him, he would
have remained on aeé duty for continued treatment or until a MEB acted on his cakaentiff
assertghat the Military Pay Act entitles him to recoative duty payor the period of his
wrongful discharge. P& Resp.at 5. Plaintiff assert¢hat medical evaluation and processing
take precedence over administrative separation, and pursuant to Army Regulation 686-200, t
Army was required to refer him to a MEB because he failed retention standdrelsietet of his
separatiorl. Pl.’s Respat 45.

* Plaintiff does not dispute, however, that he was separated from activeedatysb he had completed
the period for which he had been ordered to active dutis FRisp. at 5seeDef.’s Ex. 7 at A19.
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The Army’s regulations set forth the processes for separatingraiseseno is on active
duty and was injured in the line of dutiParagrapl-2 of AR 635-200 (2005), Def.’s Ex. 8 at
A21, provides “Personnel who are physically unfit for retention (see AR 40-501, chap 3) but
who were accepted for, or continued in, military service per AR 635-40, will not beszpar
because of [Expiration of Term of Service] unless processing for sepdratianse of physical
disability is waived.® Paragrah 3-7 of AR 635-40 provides that

A Soldier whose normal scheduled date of . . . separation occurs during the course
of hospitalization or disability evaluation may, with his or her consent, be retained
in the service until he or she has attained maximum hospital benefits and
completion ofdisability evaluation if otherwise eligible for referral into the

disability evaluation system. . . .

d. Reserve Component Soldiers serving on [Active Guard Reserve] status will be
retained on active duty as prescribed in AR 635-200.

Plaintiff contends that, at the time of his separation, he was injured and unfit for duty.
Plaintiff has supported his claims with evidence and he does not rely on allegationsSalene
e.g, Pl.’s Exs. 3, 4 (documentation showing Plaintiff was redeployed dbeafer because he
was found unfit for deployment and his injury prevented him from performing his duties).
Plaintiff contends that he was entitled to stay on active duty and to continuengceivi
incapacitation pay while he was processed through thbiliigaystem.

It is undisputed that § 204(g)(1) entitles an active reservist who is injured and disabled in
the line of duty to receive active duty pay, in the form of incapacitationypdy he is released
from active duty.SeeBarnick 591 F.3d at 1377-78. Further, pursuant to the Army’s
regulations, it appears that, if Plaintiff was unfit for retention due to an injgtgised in the
line of duty, he should not have been discharged from active duty until he was processed for his
physical disabity. Thus, if Plaintiff can show that the Army’s decision not to refer him to a
MEB was arbitrary or that its actions in discharging fiom active dutywere contrary to law,
Plaintiff may be able to show that s wrongfully discharged and thatikentitled to back
pay. While it is not clear if Plaintiff ultimately will be successful in his claim, helbessed on
the record before this Court, alleged a viable cause of action and has properly invoked this
Court’s jurisdiction.

The Government’s arguments to the contrary are unconvincing. The Government argues
that this Court lacks jurisdiction to hear Plaintiff's claim because, without a digabilit
determination by a proper military board, this Court cannot on its own make a det®ymthat
Plaintiff failed Army retention standards and required referral to a MEB. DefptyR¢2. The
Government further argues thdespite Plaintiff's attempts to characterize his separation from
active duty as a wrongful discharge claim, Plaintiff is, in,fadivancing a disability claim.

® Plaintiff was diagnosed with fibromyalgi@aragrapt8-41 of AR 40501 provides “The causes for
referral to an MEB are as follows: . . .kibromyalgia. When severe enough to prevent successful
performance of duty. Diagnosis will include evaluation by a rheumatologist.”
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Def.’s Reply at 2. The Government argues that no cause of action can arise in a disability case
until asoldier has exhausted his administrative remedies and the proper board has acted or
declined to Act.

The problem with the Government'’s positisrthat it isbased on thetatute and rules
that goverrdisability claims.Under 10 U.S.C. § 1201, which provides the substantive right to
disability retirement pay, the Secretary and the military boards aga the authority to
determine whether a service member is entitled to disability retiremenQObeynbers417 F.3d
at 1224. Therefore, unlike claims for back pay following an unlawful dischargen&ti
entitlement to disability retirement pay generally do not accrue until the ajgteomilitary
board either finally denies such a claim or refuses to healdit. This Court can review the
military’s decision on disability retirement pay, but it cannot make the decision finsthe
instance.ld. at 1224-25seeHeisig v. United State§19 F.2d 1153, 1156 (Fed. Cir. 1983)
(“[R]esponsibility for determining who is fit or unfit to service in the armeises is not a
judicial province; . . . courts cannot substitute their judgment for that ofithary departments
when reasonable minds could reach differing conclusions on the same evidé&oog®)pod v.
United States90 Fed. CI. 210, 218-19 (2008).

Plaintiff appears to agree that this Court does not have jurisdiction to considdrtgisabi
retirement claims until the proper military board evaluates a service member’s entitiemen
disability payments or disability retirement. Plaintiff states that he “is welteaf the
jurisdictional predicates for raising [physical disability] claimd dpes not make them at this
time.” Pl’s Resp. at 2 n.2laintiff stresses that he is requesting “active duty pay for the period
of his wrongful discharge” and not disability pay. at 5.

In sum,while jurisdiction over a claim for disability ietment pay would be premature,
Plaintiff has established all the jurisdictional predicates for a claim for bgckmuker the
Military Pay Act. Accordingly, the Government’s Motion to Dismiss for lack of subject matter
jurisdiction must be denied.

[I. Application to ProceedIn Forma Pauperis

Plaintiff filed an Applicationto Proceedn Forma Pauperisrequesting that the filing fee
be waived. The United States Court of Federal Claims is authorized, pursuant to 28U.S.C
1915(a)l), to allow an indigent plaintiff to file a complaint without the payment of a ffiaeg
i.e.,in forma pauperis See28 U.S.C. 8§ 2503(d) (2006xealso PleasanBey v. United States
No. 11-258C;- Fed. Cl.--, 2011 WL 3087009 (Fed. CI. July 26, 201dppeal docketed\No.
2011-5118 (Fed. Cir. Aug. 11, 201Hayes v. United Stategl Fed. Cl. 366, 368 (2006
order to proceeth forma pauperisan applicant must be “unable to pay such fees or give
security therefor.”§ 1915(a)(1). An applicant must support a requestawtaffidavitthat lists
the applicant’s assets, declahesis unable to pay such femd states the nature of theiaict
defense, or appeal attte affiant’s beliethat he is entitled to redreskl.

The degrmination whether a plaintiff has met the requirements for proceediogna
pauperisis left to the discretion of the presiding judg&/altner v. United State93 Fed. CI.
139, 142 (2010)see Rowland v. Cal. Men’s Colqr06 U.S. 194, 217-18 (1993). “ig



threshold for a motion to proceadforma pauperiss not high . . . .”"Fiebelkorn v. United

States 77 Fed. CI. 59, 61-62 (2007). Section 1915(a)(1) requires that the applicant be “unable to
pay such fees.” 28 U.S.C. § 1915(a)(1). It is not necessary that the plaintiff be ‘&igsolut
destitute,” but rather that the payment of the filing fee would constituterats hardship.”

Hayes 71 Fed. Cl. at 369.

Plaintiff represents that he unemployed, and appears thdtis only sources of income
are Supplemental Security Incomi&8r), “UA,” © and child support paymentéppl. Proceed
In Forma Pauperis Plaintiff alsorepresents thdtis son $ a dependent and states that he
contributes $750.00towards his son’s supportd. Plaintiff declares that he does not own any
cash, real estate, stocks, bonds, notes, automobiles, or other valuable propérgt, fzttbes
not have money in any checking or sgs accountsld. Plaintiff avers under penalty of
perjury, that thisnformationis true and correct.

The Court finds that paying the Court’s filing fees would be a serious hardship for
Plaintiff. Plaintiff receives less than $2,000 per month (less than $24,000 anndd#y)tiff
contributes $750 to his dependent son ($941ually) According to the United States
Department of Health and Human Services, the 2010 poverty guidaliaddmily of one is
$10,890, and for a family of two is $14,710. Annual Update of the HHS Poverty Guidelines, 76
Fed. Reg. 3637 (Jan. 22011). Plaintiff’'s income is not significantly above poverty level.
Additionally, Plaintiff qualifies for SSI, which is designed to help the agedd pbr disalked
who have little or no income.

Based orall the foregoing factshe Couris persuded that payment ahe filing fees
would constitute a serious hardship to Plaintiff. Accordingly, Plaintiff's Ayapion to Proceed
In Forma Pauperiss granted.

V. Conclusion

For the reasons set forth abowies hereby ORDERED:

1. The Governmerd Motion to Dismiss for lack of subject matter jurisdiction is
DENIED. The Government shall file an Answsr Wednesday, October 19,
2011

2. Plaintiff's Motion to Proceeth Forma Pauperiss GRANTED.

s/ Edward J. Damich
EDWARD J. DAMICH
Judge

® For the purposes of evaluating Plaintiff's IFP Application, the Casstimes that “UA” stands for some
sort of unemployment assistance program.

"The Court presumes thatstamount is paid monthly.
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