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In the United States Court of Federal Claimg

No. 10-861C
(Filed: August14, 2012)

R
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Plaintiff,
V.
THE UNITED STATES,

Defendant.
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Jason E. PerryCheshire, CT, for Plaintiff.

Jane C. Dempseyrial Attorney, Commercial Litigation Branch, Civil Division, United States
Department of Justice, Washington, D@th whom wasCaptain Rachel A. Landsgd.S. Army
Litigation Division, Fort Belvoir, VA for Defendant.

OPINION

DAMICH, Judge:

In this military pay case, PlaintiEfrain Fuenteglaims that he ientitled to back pay
because th&nited State#®\rmy improperly separated him from active duty withbgt
referring him for a disability evaluatiorPlaintiff asserts thahe Army was required to refer him
to the disabilityevaluation system before sgpting him because, at the time his term of service
ended, he did not meet medical retention standards. Plaintiff seeks to be placed bagk on acti
duty until a disability evaluation is complete, and he seeks active-duty pay unbglitdmy
Pay Act, ¥ U.S.C. § 204 (2006), for the period of his wrongful discharge.

The parties have filed crossotions for judgment on the administrative recordaintiff
argues thathat Army violated its regulatiortsy not referring hinto the disability evaluation
system when his unit’s doctor and commanding officer had found he failed reteatidarsls
and redeployed him out of theaten the alternativehe argueshat the Army failed to give
proper consideration to the opinions of his unit’s doctor and his commanding officer when it
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determined that hmet retention standar@sd separated him from actidaty. The Government
argues that, although one doctor found that Plaintiff failed retention standaritiple other
doctorsfelt that Plaintiffmet the standardand was fit for duty. The Government argues that the
Army did not violate any regulations, that the Army’s decision was supported byrstiddst
evidence, and that this Court must defer to the Army’s determinatwhether a soldier

satisfies retention standards

Because the Court finds that the Army did not violate any of its regulations and that
deference is owed the Army’sdetermination that Plaintifhet retention standards, the Court
grants the Government’s motion for judgment on thaiaistrativerecord and denies Plaintiff's
crossmaotion.

l. Background
A. Facts

Additional facts are set out in this Court’s earlier decisidfagentes v. United States00
Fed. Cl. 85 (2011) (denyirthe Government’s motion to dismiss for lack of jurisdictji@rder,
May 11, 2012 granting Plaintiff’'s motion to supplement the administrative recofdhe
relevant facts are as follows.

Plaintiff was an infantryman in tHeouisianaArmy National Guad. On June 20, 2005,
the Army ordered Plaintiff to active duty in Iraq for a 10-month term bendias assigned to
duty as a mechanic in a maintenance unit. Admin. Rec. Blntiff deployedo Iragon
November 14, 2005PIaintiff redeployed back tthe United States on July 30, 2006, almost 2
months early, because his commanding offiektrhis medical condition rendered himfit for
duty.

Throughout his deploymen®laintiff hadsought and receivededical treatment on
numerous occasions. Mad his visits were with his primary care manager, Dr. Alison Celis,
and his neurologist, Dr. Aixa Espinosa, to manage pain associated with his fibriamyalg
headaches, and lower back problerbe othervisits werewith several specialistPlaintiff
first sought treatmeritom Dr. Celison December 27, 2005, for headaches and dizzinesat
100.

According to Plaintiff, he began to experience back paifrebruaryl, 2006 while he
wasmoving some equipment. Compl. 9. On February 5, 2006, Plaintiff had surgery for a
hernia. Admin. Rec. 90, 97. On February 21, 2006, Plaintiff was placed on a one month,
temporary profilevith work duty limitations' Id. at97. On February 24, 2006, Plaintiff saw
Dr. Celis and reported a concern about a sday his fibromyalgia, a condition which predated
his deployment.d. at90-92. On February 27, 2006, Plaintiff saw Dr. Espinosa for his
fiboromyalgia and headachekl. at 90.

! The Army will assign a soldier a temporary profile, as opposed to a permaoféet jj “the
condition is considered temporary, the correction or treatment of theioaridimedically advisable, and
correction usually will result in a higher physicalpacity.” Army Reg40-501 {7-4June 272006).
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Plaintiff sawDrs. Celis and Espinosaultiple times inApril and May 2006.In early
May 2006, Dr. Celis sent Plaintiff to Kuwait for an MRI and an evaluation of Rfariawer
back pain. On May 10, 2006, Plaintiff was evaluateluwait by Dr. John Locke, who noted
that Plaintiff had multiple spinal disc bulges botmerve impingementld. at61. Dr. Locke
released Plaintiff with a temporary profile but found that he was lyeatith suitable to remain
deployed.ld. at 60. Plaintiff continued to see Drs. Celis and Espinosa throughout May and
June. In June, Plaifftalso saw Dr. Jeffery Parker at a pain management clidicat 40-41.
Dr. Parker released Plaintiff without limitationkl. at 39.

On July 4, 2006, Dr. Jeffrey. Hubert,the lrigadesurgeorfor Plaintiff's unit,
documented that he thoughatPlaintiff was “not physically fit for deploymerit Dr. Hubert
wrote that:

[] This soldier is not physically fit for deployment or to be retained in the military
due to his multiple medical conditions that prevent him from performing even the
most basisoldier duties. The Fibromyalgia and degenerative disc disease
predate his deployment and their severity precludes him from realisticaligygse

in the military in any capacity.

[] I recommend redeploying this soldier as soon as possible and sepmation

the Armed Services due to his failure to meet retention criteria as describBd in A
40-501 3-41(d) Fibromyalgia; 39(j)) Headaches;-39(h) Degenerative disc
disease. Continued service in the military will only exacerbate thesdioosdi

and contribute to a rapid decline in his overall health.

Id. at26. On July 27, 200®laintiff's battalioncommanderequested to redepld3laintiff back
to the United StatesPl.’s Ex. 4. On July 28, 2006, Plaintiff'sigfpdecommander, Colonel
Jeffery Colt,authorized redeployment because Plaintiff “is not physically fit for deoyor
to be retained in the military due to his multiple medical conditions that prevent him from
performing even the most basic Soldier dutidsl.”

On July 30, 2006Rlaintiff was redeplged out of theater tReynolds Army Community
Hospital inFort Sill, Oklahoma.SeeAdmin. Rec. 19-24 Plaintiff’'s medical holdover
paperwork described him as needing “possible Board process” for his fibgpangatl lower
back painbut that determination was mateending review with Dr. [Larry] Bell.”ld. at 24.

On August 1, 2006, Plaintiffas evaluated by Dr. Larry Bellld. at19. At the
evaluation, Dr. Bell reviewed Plaintiff's medical history and talked to Plaisiffuthis
deployment and redeployment. Dr. Bell assessed Plaintiff with myalgia and myositis, lower

2 These two memoranda were not contained in the administrative record fileel pvernment.
On May 11, 2012, the Court granted Plaintiff's motion to supplement the adatinestrecord with these
two documents.

% Based on the August 1, 2006 medical evaluation, the Army determined thétfRlaijury
was incurred in the line of duty. Admin. Rec. 13-14.
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back pain, and headachdsd. at20. Dr. Bell released Plaintiff with wrk duty limitationsand a
temporary profile.ld. Dr. Bell did not recommend further evaluation byledical Evaluation
Board (“MEB”), which is the first step of the disability evaluation procéds.The doctor
commented that Plaintiff had “fibromyalgia by [history], however he did well & ,pandwith
treatment and rehab may do well and not require ME®.'at 19. Dr. Bell also commented that
he “[d]iscussed with soldier at length. Will REFRAD [release from actiwg] eith

temp[orary] profile, soldier agreesld. at20. Dr. Bell evaluatedPlaintiff again on August 15,
2006. He released Plaintiff without limitationisl. at 6-8. Dr. Bell did not recommend that
Plaintiff undergo an MEB, and Plaintiff was not referred to a medical or diyabolard.

On September 13, 2006, Plaintiff wadministrativelyseparated from active duty
because his rthonth term endedld. at416. Plaintiff returned to inactive service with the
Indiana Army National Guard.

B. Procedural History

On December 14, 2010, tRaintiff filed this suit Plaintiff asserted he was entitled to
an MEBbefore being separateshdrequested that he be restored to active thrtgisability
evaluation andhathe be awardedack pay for the period of his wrongful dischar@n April
15, 2011, the Govement filed amotion to dsmiss for lack obubjectmatterjurisdiction. The
Government characterizédaintiff’'s claim as one for disability retiremepay, rather than back
pay, and asserted theservice membér claim for disabilitypaydoes not accrue until a military
board has acted on the claiflaintiff disagreed and stated that he was seeking only back pay
and not disability pay. He argued that he was wrongfully discharged from dativbecause,
as an active reservist imgd in the line of duty, he was entitled to remain on active duty until he
was processed through the disability system.

On September 21, 2011, this Court denied the Government’s moti@mtisg finding
that Plaintiff had established the jutistiond predicates for a bagBay claim under the Military
Pay Actand the Tucker Act, 28 U.S.C. § 1491 (2008ge Fuented 00 Fed. Clat92. On
October 19, 2011, the Government fitb@ administrative record andhaotion for judgment
upon the dministrativerecord On December 5, 201 Plaintiff filed aresponseand a
crossmotion for judgment on thedaninistrativerecord. On January 19, 2012, the Government
filed a reply. After the Government’s replyriefing was staying to allow Plaintiff to file a
motion to supplement the administrative record. On March 1, 2012, Plaintiff filed a nwtion t
supplement the administrative recavidh two onepage letters from higattalioncommander
and biigadecommander The Court granted the motion on May 11, 2012. On June 1, 2012,
Plaintiff filed his reply brief.

. Legal Standards

A. Standard of Review

* While he was deployed, he transferred from the Louisiana National GuaelItaliana
National Guard.



Judicial reviewof military decisions i only appropriate where tlnilitary’s] discretion
is limited” and there are “tests and standaragainst whictthe court carevaluate the military’s
conduct. Murphy v. United State993 F.2d 871, 873 (Fed. Cir. 1993). Where regulations
provide standards and instructions for the exercise of an otherwise discgetieaiaion, the
Court may review whether the Army complied with its own regulati@sives v. United
States47 F.3d 1140, 1145 (Fed. Cir. 199%ven if“the meritsof a decision [are] committed
wholly to the discretion of the military,” a Court still may addr&sshallenge to the particular
procedurefollowed in rendering a military decision . . Adkins v. United State68 F.3d 1317,
1323 (Fed. Cir. 1995mphasis in originalee alsdMurphy, 993 F.2d at 873-74 (stating that,
although the Court could review procedural matters, “the merits of the [niijalgcision to
releasdthe plaintiff] from active duty are beyond judicial reach”).

The Court will not disturb the military’s decision unless it is “arbitrary, caprigious
contrary to law, or unsupported by substantial evidenGhambers v. United State®l7 F.3d
1218, 1227 (Fed. Cir. 2005). A counayset aside an agency’s decision if the agency “entirely
failed to consider an important aspect of the problem, offered an explanatiordiecigi®n that
runs counter to the evidence before the agency, or the decision is so implausibtEthdtnot
be ascribed to a difference in view or the product of agency expert&ia.”Aircraft Indus., Inc.
v. United States686 F.3d 1372, 1375 (Fed. Cir. 2009) (quotihgtor Vehicle Mfrs. Ass’'n v.
State Farm Mut. Auto. Ins. Gal63 U.S. 29, 43 (1983)However, “military administrators are
presumed to act lawfully and in good faith like other public officers, amdnihtary is entitled
to substantial deference in the governance of its affabsdson v. Wited States988 F.2d
1199, 1204 (Fed. Cir. 1993

Where the parties have filed crasstions for judgment on the administrative record, as
here, Rule 52.1 of the Rules of the United States Court of Federal Claims (“R@bdtes a
procedure for parties to seek the equivalent of an expeditedriral'paper record, allowing
factfinding by the trial court."Bannum, Inc. v. United State®4 F.3d 1346, 1356 (Fed. Cir.
2005). Unlike summary judgment standards, genuine issues of material fact do not @eclude
judgment on the administrative recorflee idat 1355-56. Questions of fact are resolved by
reference to the administrative recotd. at 1356.

B. The Processfor Separating a Reservist from Active Duty

Although the “Secretary of the Army has broad discretion to release reskceesdifom
active duty,” his discretion is limited by the Army’s regulatio@oves 47 F.3d at 1145.
Administrative separations from active duty are governed by Army RegulatioR08BZ\ctive
Duty Enlisted Administrative Separatio@ine 6, 2005). Pursuant to the regulation, the Army
may not separate a resendsta National Guarchember from active duty because his term of
service has ended if the reservist is entitled to be processed througlabigys/stem. Amy
Reg.635200 142 (a soldier that is “physically unfit for retention . . . but who w[as] accepted
for, or continued in, military service . . ., will not be separated because of [Expirafi@ennofof
Service] unless processing for separation because of physical disahilawel”); see also

®When an inactive soldier, whether a member of the Army Reserve or the Natiemd| & on
active duty for a period exceeding 30 days, the soldmnsidered an activ@uty “reservist’
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Army Reg.635-40 {3-7 (Feb. 8, 2006) (an active reservist whose “normal scheduled date of . . .
separation occurs during the course of . . . disability evaluation may . . . be retdinedervice
until . . . completion of disability evadtion if otherwise eligible for referral into the disability
evaluation system. . . .”).

Based on this regulation, Plaintiff claims that he was entitled to remain on active duty
until he was processed through the disability system. He asserts tdinistratively
separating him at the end of his term of service, the Army violated its owiatiegs because
he was physically unfit for retention. Under the Military Pay Act, an individdna was
unlawfully discharged may recover “money in the form of the pay that theifflaiatild have
received but for the unlawful dischargeMartinez v. United State833 F.3d 1295, 1303 (Fed.
Cir. 2003) én bang. Under the Act, active duty reservists injured in the line of duty are entitled
to the pay and allowances of regular component soldiers while they remainverdatyi. 37
U.S.C. 8§ 204(g)(1). Therefore, Plaintiff requests to be placed back on active dutygpendi
disability evaluationand he seeksack pay for the period of his wrongful discharge.

[1. Discussion

Plaintiff claims that the Army violated its regulations by failing to refer him to an MEB
after it was found that he failed retention standards. In support of his Elaimtjff advances
two argumentsFirst, Plaintiff argues thabhecause Dr. Hubert found that he failed retention
standards, he was entitled to an MEB refeaftdr he was redeployedsecondPlaintiff argues
that Dr. Bell acted arbitrarilycapriciously, and in violation of regulations when, contrary to Dr.
Hubert'sand Col. Colt’s opiniond)r. Bell found that Plaintiffvas fit for duty The Court
addresses each argument in turn.

A. Did the Army Violate Its Regulations When It Failed to Refer Plaintiff to an
MEB Dueto HisMedical Condition After It Redeployed Him?

Plaintiff argues thatonce Dr. Hubert found that he failed retention standasds,
immediatelywas entitled to an MEB referraPlaintiff quotesDr. Hubert’smemorandum, in
which Dr. Hubert wrote thaft]his soldier is not physically fit for deploymeat to be retained
in the military due to his multiple medical conditiérasd he “recommend[edgdeploying this
soldier as soon as possible and separation from the Armed Services due to hiofaikee t
retention criteria . . . .” Admin. &.26. Plaintiff asserts that Dr. Hubert’s opinion is supported
by the statements @ol. Colt, whoredeployed Plaintiff back to the United States because
Plaintiff was“not physically fit for deployment or to be retained in the military due to his
multiple medicalkconditions that prevent him from performing even the most basic Soldier
duties.” Pl.’s Ex. 4.Therefore, Plaintiff argues, the Army violated its regulations when &l. B
reevaluated Plaintiff and declined to refer Plaintiff into the disability evaluatystem.

The procedure for determining whether a soldier is fit for duty is set foAhy
Regulation 635-40, Physical Evaluation for Retention, Retirement, or Separation. This
regulation provides that if a soldier’s unit commander believes that he is unabteotoges
duties, the commander should refer the soldiernwedical treatment facilityMTF”) for
medicalevaluation. Army Reg. 6380 2-9c. The referral for evaluation must be in writing and



it must “state the commander’s reasonsfelieving that the Soldier is unable to perform his or
her duties.”ld. 14-8. A physician at théTF will examinea soldier referred for evaluatigmnd
“if it appears the Soldier is not medically qualified to perform duty, the MTF codenavill
referthe Soldier to a MEB. Id. 14-9. Army Regulation 40-400, which governs patient
administration in MTFs, similarly provides thétan MTF physician determines that@dier
does not meet retention standards, an MEB is mandatory. Army RegO4-4@Jan. 27,
2010). Although MTF commanders have thigmateresponsibility for evaluating the medical
fitness of soldiers, the attending medical officer is responfableitially evaluating the fitness
of soldiers.Id. 52 (MTF commanders have the pessibility for determining the proper
disposition of the soldier and attending medical officers are responsible to thedviifkander).

Thus, under the Army’s regulatory scheme, if a soldier’s unit commander belieates th
the soldier is unable to perform his duties, the commander should refer &virte for medical
evaluation. Army Reg. 635-40 12;9/48. After a soldier is referred to the MTF, MTF
physicianwill examinethe soldier, and ‘fiit appears the Soldier is not medically qualified to
perform duty, the MTF commander will refer the Soldier to a MEHB. 14-9. Therefore, the
determination of whether a soldier’s medical condition renders him unfit for ditg is
responsibility of the evaluating physician at the MTiFis not the responsibility of the soldier’s
commanding officer or his brigade surgeon.

Here,Dr. Hubert, Plaintiff's brigade surgeon, and Col. Chi$,brigadecommanderfelt
that Plaintiff was not fit for dutyand consequently, Col. Co#ferred Raintiff out of theater for
evaluation at an MTHReynolds Army Community Hospital. As required by regulation, Col.
Colt identified in a written memorandum the reasons he felt Plaintiff failed retetdiotasds.
At the MTF, Plaintiff was examined bRr. Bell, whodetermined that Plaintiff met retention
standards and that he did not require an MBElBder the regulatory scheni@r. Hubert's and
Col. Colt's dutywas to refer Plaintiff to an MTF for evaluatiand it was Dr. Bell's duty to
determine whéter Plaintiff failed medical retention standardsccordingly, the Court finds that
Dr. Hubert'sand Col. Colt’s opiniondid not entitle Plaintiff to be referred into the disability
evaluation system before being released from active duty.

B. Did the Army Follow Its Regulations and Consider All the Relevant Evidence
When It Determined that Plaintiff Met Retention Standards?

Plaintiff also argues that Dr. Bell pnoperly decidedhat Plaintiff met retention
standardsin violation of binding Army regulations. I&ntiff maintainsthat Dr. Bell erred by not
giving proper consideration to Dr. Hubert's opinion. Dr. Hubert'’s letter identifiecifspe
medical conditions, and the corresponding provisionsrofy®Regulaton 40-501, that caused
Plaintiff to fail retention standards.

® The evaluating physician makes only an initial fitness determinatidatermine whether the
soldier should be referred to an MEB. If the MEB findings support the coocltisat a soldier is
permanently unfit for duty, the soldier is referred to a physical evatulabard (“PEB”). Only a PEB
can make a formal fitness and disability determination for the AS@g Barnick v. United Staj&91
F.3d 1372, 1375 (Fed. Cir. 2010).



Army Regulation 40-501, entitled Standards of Medical Fitness, provides to Army
medical evaluators guidance on when a soldier should be referred to aywieBingforth the
“[m]edical fitness standards for retention and separatiomhy®Reg.40-501 f1-1. In his
memorandum, Dr. Hubert cited tarAy Regulation 40-501 paragraphs 3-41(d) Fibromyalgia; 3-
30(j) Headaches;-39(h) Degenerative disc disease. Admin. Rec. 26. In relevanthasart,
regulation providethatthe llowing conditionsare “cause(] for referral to an MEB”:

“Fibromyalgia. When severe enough to prevent successful performance of duty.
Diagnosis will include evaluation by a rheumatologishfmy Reg. 40-501 3-
41d.

“Any other neurologic conditions . . . when after adequate treatment there remains
residual symptoms and impairments such as persistent severe headaches . . . of
such a degree as to significantly interfere with performance of didy{3-3Q.

“Nonradicular pain. . . secondary to degenerative discdisease, that fails to
respond to adequate conservative treatment and necessgatBsant limitation
of physical activity. Id. §3-3%.

Because Dr. Hubert found Plaintiff suffered from these conditishigh are “cause for referral
to an MEB,”Plaintiff argues that Dr. Bell acted arbitrarily and capriciously bykahng that
Plaintiff was fit for duty.

Plaintiff also argues that Dr. Bell erred in not considering the memordrfdom his
commanding officer that stated that Plaintiff was unfit for duty. Plaintiff citégroy
Regulation 40-50%3-41, which provideshat“[c]onditions and defects not mentioned elsewhere
in this chapter are causes for referral to an MEB, if[tlhe conditions . .result in interference
with satisfactory performance of duty as substantiated by the individual’s aodemor
supervisor.” Army Reg. 40-501 3-@1When determining whether asoldier is unfit for duty
due to a physical disabyit“evaluations of the performance of duty by supervisors (letters,
efficiency reports, or personal testimony) may provide better evidenca ttlamcal estimate by
the Soldier’s physician describing the physical ability to perform theslofithe offce, grade,
rank, or rating.” Army Reg. 635-40 &:1°All relevant evidence must be considered in
evaluating the fitness of a Soldidfindings with respect to fithess or unfitness for military
service will be made on the basis of the preponderante @vidence.”ld. Faintiff therefore
asserts that, had Dr. Bell properly considered Col. Colt's memorandum, Dr. Bell would have
been required to refer Plaintiff to an MEB.

In response, the Government argues that the Army followed its regulations it tha
regulations require MEB referrahly when a soldier is no longer reasonably performing his
duties. The Government does not deny that Dr. Hubert found Plaintiff did not meet retention
standards, but argues that Dr. Hubert was the only doctor to reach that opinion. The Government

" As mentioned above, this memorandum was not contained in the adminisaatirefiled by
the Government. The Government had asserted that it was not included bewasswoit before Army
decision makers.



notes that Dr. Celis and Dr. Espinosa frequently saw Plaintiff and both of them found that
Plaintiff metretention standarddt also cites to affidavits from soldiers in Plaintiff's unit in Iraq
that indicate that Plaintiff was able to perform his duties despite his frequentatreaiglaints.
SeeAdmin. Rec. 321-29. Finallyhe Government cites to evidence that, after Plaintiff was
separated, Plaintif§ performance evaluations as a member of the Indiana National Guard show
that hewassuccessful and fully capabl&eeid. at 3908

The Government also argues that Dr. Hubert’s and Col. Colt’s opinions were for the
purpose of redeploying Plaintiff and not for the purpose of referring Plaintiff MEB. The
Government argues that Dr. Bell, wivas the physician responsible for making a medical
fitness evaluationspecifically considered the need for MEB evaluation before determining that
it was not. The Government asserts that Dr. Bell's decision should be givemdefeyehis
Court.

Under the standard of review, the C&urble is to determine wheth®&r. Bell and the
Army complied with all the relevant regulations whendkeeision toseparate Plaintiff without
referring him to an MEB was magdie Court’s role is not to reweigh the evidence.

As explained above, as the evaluating physician at the MTF, it was Dr. Bell's
responsibility to determine whether Plaintiff met medical rebengtandards and whether he
should be referred to an MEB. While Dr. Bell was to consider all relevant evidesckedmsion
was to be made based upon a preponderance of the evidence; nothing required Dr. Bell to adopt
the opinion of Col. Colt or Dr. Hubbe

Dr. Bell evaluated Plaintiff on August 1, 2006. The contemporaneous notes from his
evaluation reflect that heeviewed Plaintiff’s medical historgnd medical holdover paperwork.
Admin. Rec. 19. Dr. Bell knewhatPlaintiff was redeployed due fioromyalgia, lower back
pain, and frequent headaches and that Plaintiff was referred to him for a possithlprboess.

Id. at19, 24. He observed that Plaintiff had been placed on temporary profiles several times
while deployed.Id. at19. ThusDr. Bell was aware of all the relevant information about
Plaintiff's medical condition and redeployment stat@dthough Dr. Bell did not consider Col.
Colt's memoandum any error was harmless because Dr. Bell was aware of the relevant facts
from the memandum that Plaintiff was redeployddr a possible board processcause of his
medical condition.

Dr. Bell conducted a physical examination of Plaintiff, Aedonsidered Plaintiff’s
fiboromyalgia, headaches, and degenerative disc disease, whicthe/éinece conditions
identified by Dr. Hubert.It wasDr. Bell's duty to assess Plaintiff’s fitness and he was not bound
by Dr. Hubert’s opinion.Based on his examinatipBr. Bell concluded that Plaintiff met
retention standard<Dr. Bell's notes reflect thate“discussed [the issues] with soldier at length”
andthathetold Plaintiff that Plaintiff would be “REFRAD [released from active duty] with

8 plaintiff was discharged from the Indiana National Guard in 2009. On April 27, 2009, a
military physician determined that Plaintiff should undergo an MEB. Plgiaii€d to report for five
medical appointments and to report for scheduled militanyitigh Admin. Rec. 359, 363-65. Therefore,
Plaintiff was separated from the Indiana National Guéldat 3H4.
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templorary] profile, soldier agrees.” Admin. Rec. 20. The Court notes that, althouBHIBr
assessment differed from Dr. Hubert’s, it was consistent with the assgssshDr. Celis, Dr.
Espinosa, and the other docttrat had evaluated Plaintiff whitkeployed.

The record shows thatftar considering the relevant factpBr. Bell corcluded that
Plaintiff met retention standar@smdthatno MEB referral should be madelis decision
complied with all applicable regulations, and he acted in accordance with the payestupes.
The Court finds no basis for disturbing Dr. Bell's cosatun that Plaintiff met retention
standards, and therefore, it finds that the Army acted properly when it cellag#iff from
active dutywithout referring him to an MEB.

In the absence of any procedural violations, Plaintiff's arguments amouohé&denge
to the merits of the determination thegtwas fit for duty. Plaintiff essentially is arguing that Dr.
Bell eithermisevaluated him or misweighed the relevant evideRamst, thereweighing of
medica evidence is not the sort of determinattbatthe Court is equipped to make. And
second,tiis wellsettled that “responsibility for determining who is fit or unfit to service in the
armed services is not a judicial province; . . . courts cannot substitute their judgntbat of
the military departments when reasonable minds could reach differing conclusions on the same
evidence.”Heisig v. United State§19 F.2d 1153, 1156 (Fed. Cir. 1983)Xprderly
government requires that the judiciary be as scrupulous not to interfere withaggjimilitary]
matters as thpmilitary] must be scrupulous not to intervene in judicial matte@xloff v.
Willoughby 345 U.S. 83, 93-94 (1953 herefore, to the extent Plaintgtibstantively
challenges the Army’s finding that Plaintiff satisfied reim standards, the Court finds thiaat
is anonjusticiable matter that is best left to the Army.

IV. Conclusion
For the reasons set forth above, the CRIRANT S the Government’s Motiofor
Judgment othe AdministrativeRecordand itDENI ES Plaintiff’'s CrossMotion for Judgment
on the Administrative Record.
The Clerk is directed to enter judgment accordingly.
s/ Edward J. Damich

EDWARD J. DAMICH
Judge

10



	I. Background
	A. Facts
	B. Procedural History

	II. Legal Standards
	A. Standard of Review
	B. The Process for Separating a Reservist from Active Duty

	III. Discussion
	A. Did the Army Violate Its Regulations When It Failed to Refer Plaintiff to an MEB Due to His Medical Condition After It Redeployed Him? 
	B. Did the Army Follow Its Regulations and Consider All the Relevant Evidence When It Determined that Plaintiff Met Retention Standards?

	IV. Conclusion

