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Iu the United States Court of Federal Claims

No. 11-007 C

(E-Filed Under Seal: June 10, 2011)
(E-Filed with Redaction: June 16, 2011)

GEAR WIZZARD, INC., )
) Whether the Cancellation of

)  Solicitations Designated as a
Small Business Set-Aside was
Proper; Whether the Agency’s

Plaintiff, )
)
)) Decision to Solicit Offers on an
)
)

V.

THE UNITED STATES OF AMERICA, Unrestricted Basis was Proper

Defendat.

Charles E. RaleyHilton Head Island, SC, for plaintiff.

Douglas Glenn Edelschickvith whom were Tony WesAssistant Attorney General,
Jeanne E. Davidsobirector, and Donald E. KinneAssistant Director, Commercial
Litigation Branch, United Statd3epartment of Justice, Wasgton, DC, for defendant.

OPINION AND ORDER

HEWITT, Chief Judge

This pre- and post-award bpdotest is before the cowatter oral argument held on
Wednesday, May 26, 2011 at 3:00 p.m. Eastern Daylight Tifintiff (Gear Wizzard

! This Opinion and Order was filed under sealJune 10, 2011, Docket Number (Dkt. No.) 58.
The court instructed the partiesfiie any requests for the redamn of protected material on or
before Wednesday June 22, 2011 at 12:00 nooriEaBaylight Time. In response to the
court’s directive of June 10, 2011, defenddetfan unopposed motion to redact. Def.’s
Unopposed Mot. to Redact Opinion (Motipbkt. No. 60, filed June 13, 2011. The Motion

is GRANTED.
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or GWI) is a small business concern and segisrmanent injunction to prevent the U.S.
Defense Logistics Agency (DLA), Defense Slyppenter (DSCC), from proceeding with
any award or performance on @@n Requests for Quotatiofthe RFQs) by any business
other than GWI, a declaration that thecallation of Solicitation SPM7L3-11-Q-0043
(RFQ-0043 or the Original RF@as illegal, a declarationaha dissolution of the Small
Business Set Aside (SBSA) for the RFQs was illegal and a permanent injunction to
prevent DLA from dissolving the SBSA stafios the RFQs. Pl.’s Mot. for J., Docket
Number (Dkt. No.) 46, at 1.

Before the court are plaintiff's Comjité—Bid Protest [foiDeclaratory and
Injunctive Relief] (plaintiffsComplaint or Pl.’s Compl.), Dkt. No. 1, filed January 4,
2011; plaintiff's Corrected &ond Amended Complaint—BRYfotest [for Declaratory and
Injunctive Relief] (plaintiff’'s Amended Cont@int or Pl.’'s Am. Compl.), Dkt. No. 42,
filed April 21, 2011; Plaintiff's Motion fodudgment (plaintiff’s Motion or Pl.’s Mot),
Dkt. No. 46, filed April 26 2011; plaintiffs Memorandurof Points and Authorities in
Support of Plaintiff's Motiorfor Judgment (Pl.’'s Mem.), @kNo. 46, filed April 26,
2011; Defendant’s Motion to Dismiss, or,thre Alternative, Motion for Judgment upon
the Administrative Record, and Defendant'spense to Plaintiff’'s Motion for Judgment
upon the Administrative Record (defendardetion to Dismiss, defendant’s Motion for
Judgment on the AdministragvRecord or Def.’s Mot.), DkiNo. 48, filed May 3, 2011,
Plaintiff's Response to Dendant’s Motions to Dismiss and for Judgment and to
Defendant’s Reply to Plairfitis Motion for Judgment (Pl."Resp.), Dkt. No. 50, filed
May 10, 2011; and Defendan®eply in Support of Motin to Dismiss, or, in the
Alternative, Motion for Judgmermpon the Administrative &ord (Def.’s Reply), Dkt.
No. 52, filed May 16, 2011. Defendant @iléhe administrative oord (AR) on January
11, 2011, Dkt. No. 16, pursuato the court’s Order of daary 5, 2011, Dkt. No. 13.

For the reasons stated below, pldiistiMotion is DENIED, defendant’s Motion
to Dismiss is DENIED and defendankAotion for Judgment on the Administrative
Record is GRANTED.

l. Background

On October 12, 2010 defendant iss&#eQ-0043 for the procurement of 533
shifter forks. AR 9-11 (RFQ-0043). Shifter forks were tists “a critical application
item” and are part of the shifting mechamisy M939 series five-ton trucks. AR 11
(RFQ-0043); AR 254 (Apr. 1, 2011 Conttang Officer Memorandum for Record (CO
Memo)). The Original RFQ wassued as a small business set-aside, AR 9 (RFQ-0043);
the estimated value of ti@riginal RFQ was $73,558R 99 (DLA memo).

2 The oral argument was recorded by the ceutectronic Digital Reauling system (EDR).
The times noted in citations to the oral arguntefer to the EDR record of the oral argument.
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Federal Acquisition Regulation (FAR) Pa8.000 applid to the Original RFQ
because its estimated value ta#low the “simplified acquisitio threshold” of $150,000.
FAR 13.000 (2010) (providinthe scope of Part 13); sEAR 2.101 (defining
“simplified acquisition threshold”). The pwose of FAR Part 13 “is to prescribe
simplified acquisition procedas in order to--(a) Redu@@ministrative costs; (b)
Improve opportunities for . .small business concernsdbtain a fair proportion of
Government contracts; (c) Promote efficiemryd economy in cordcting; and (d) Avoid
unnecessary burdens for agencies and adota” FAR 13.002. Taking into account
the administrative cost of éhprocurement, “[tlhe contracting officer must promote
competition to the maximum extent practicatdebtain supplies and services from the
source whose offer is the most advantageouilse Government,” FAR 13.104, and,
before making an award under FAR Part 1Be‘“tontracting officer must determine that
the proposed price is fair ancasmnable,” FAR 13.106-3(a).

The Original RFQ also falls under FAR %02-2, which applies to acquisitions of
supplies valued between $3,080d $150,000. FAR 19.5@ FAR 19.502-2(a), which
is referred to as the “rule of two,” D& Mot. 5, states, in relevant part:

Each acquisition of supplies . . .oeeding $3,000 . . . but not over
$150,000 . . . is automatically reged exclusively for small business
concerns and shall be set aside for small business unless the contracting
officer determines there is not a reagble expectation of obtaining offers
from two or more responsible small Iness concerns that are competitive
in terms of market prices, qualitypédelivery. . . . If the contracting

officer receives only one acceptabféeo from a responsible small business
concern in response to a set-aside,dbntracting officer should make an
award to that firm.

FAR 19.502-2(a); seBLA Land and Maritime Acquiton Guide (DAG) 19.502-2(b),
Dkt. No. 51-1. FAR 19.502-2(c),whichiisferred to within bdt the FAR and the DAG
as the “nonmanufacturer rule,” provides, ifevant part: “For small business set-asides
other than for construction or services, aoga@rn proposing to furnish a product that it
did not itself manufacture must furhighe product of a small business

manufacturer . . . ¥ FAR 19.502-2(c); DAG 19.10201(b)(1)-(2); DAG 19.502-

% The United States Small Business Admintiara(SBA) may grant eitér a waiver or an
exception to the nonmanufacturelerFAR 19.502-2(c); however, itieer is applicable here.

SBA grants exceptions to the nonmanufactunkr “where the anticipated cost of the
procurement will not exceed $25,000.” ;IBHAR 19.102(f)(7). Because none of the RFQs in this
case anticipated the procurement cost to be below the $25,000 threshold, the exception is
inapplicable here. Sdgef.’s Mot. to Dismiss, or, ithe Alternative, Mot. for J. upon the
Administrative R., and Def.’s Resp. to Pl.’s Mfuir J. upon the Administrative R. (Def.’s Mot.),
Dkt. No. 48, at 6 (“The SBA has not made aneption to the nonmanufacéar rule that would
apply to the acquisition afhifter forks in this case, which exceeds $25,000.”).
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2(b)(ii)(a); seeDAG 19.000-101(b) (“Generally to @digible for award under a total

small business set-aside, a concern mifist only end items manufactured or produced

by small business concerns in the United Stattéts outlying areas.”). “In these cases,
set-asides are allowed whelfiens are expected from at least two small business concerns
offering the product of the sansenall business concern (for example a small
manufacturer and one of its dealers or twalétealers offering the product of the same
small manufacturer).” DAG 19.502-2(b)(a) (emphasis in original); se&R 99 (DLA

Memo) (quoting DAG 19.82-2(b)(ii)(a)).

The Original RFQ specified that only awmanufacturers offered approved shifter
forks: GWI, a small business conceand Meritor Heavy Vehicle Systems, LLC
(Meritor), a large business cononerAR 11 (RFQ-0043); se&R 254 (CO Memo)

(stating that GWI is a smidbusiness concern and thMeritor is a large business
concern); see alsdR 260 (Attachment to DD Fm 2579, History of NSN-8717
(Procurement History)) (stating that GWI bewaan approved source on July 13, 2009)).
Defendant received nineteen quotes in resptms$he Original RFQ; two quotes were
from large business concerns and seventaeteq were from small business concerns.
AR 254 (CO Memo). The quotes ranged ic@from [ ** *]. AR 131 (Abstract of
Quotes); seA&R 254-55 (CO Memo).

On November 29, 2010, neafiye weeks after the October 26, 2010 closing date
for offers, AR 9 (RFQ-0043), éhDLA buyer of shifter forks, Elizabeth Hanlon, prepared
a “Memo for file” that soughthe dissolution of the SBSAssociated with the Original
RFQ, AR 99 (Hanlon Memo); AR 254-F§80 Memo). Ms. Hanlon “reviewed the
procurement and made a determination titsolicitation shouldot have been set-
aside to begin with.” AR 254 (CO Memogiting DAG 19.502-2(b)(ii)(a), Ms. Hanlon
reasoned that there was not a “reasonableaapon that two or [more] small business
concerns were going to offer the produciajfsmall business manufacturer.” AR 255
(CO Memo); AR 99 (Hanlon Memo); sé&AR 19.502-2(a).

Ms. Hanlon’s memo was never reviewedapproved by the contracting officer,
Richard Matz (Mr. Matzj. AR 255 (CO Memo); idat 257 (identifying Mr. Matz as the

SBA grants waivers to the nonmanufacturée itiit “finds that there are no small
business manufacturers.” FAR 19.502-2(c)A0Lland and Maritime Acquisition Guide (DAG)
19.102-101(b)(2). Because Gear Wizzard, Inc. (G8v&) small business manufacturer of shifter
forks, waiver of the nonmanufactumete is inapplicable here. S&ef.’s Mot. 6 (“The SBA has
not granted a waiver of the nonnudacturer rule, either as aasls waiver for acquisitions of
shifter forks in general, or as an individualive for this particulaacquisition of shifter
forks.”).

* Proper withdrawal of a small business asitle determination requires two actions by
the contracting officer. The contracting officaust “give[] written notice to the agency
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contracting officer). Ms. Hanlon believed vever, that the SBSAad been dissolved

and “proceeded as if the solation had been issued on arrestricted basis.” AR 255
(CO Memo). On December 15, 2010 defemdawarded the contract to Science
Applications International Corporation (SAIC), a large business concern, which offered
shifter forks manufactured by AxleTechtémational (AxleTech). AR 254-55 (CO
Memo); seéAR 133-51 (SAIC Purchase Order). the time of the aard to SAIC, the

DLA product specialist believed that AxleTelechd been previously approved as a source
of shifter forks. AR 159, 165 (De20, 2010 DLA email correspondence between
Meritor and DLA); AR 183 (Dec. 21, 2010 BLemail). However, AxleTech’s shifter
forks were not acceptable becatiseir dimensions “prevejad] the fork from fitting on

the transfer clutch.” AR 205 (May 22009 DSCC email); AR 255 (CO Memo) (stating
that the SAIC offer of AxleTech-manufacgadl shifter forks “hadbeen erroneously
determined to be [] acceptable”).

On December 16, 2010 Meritor contachsd. Hanlon and “advised that the award
was improper because SAIC [was] not supgdyeither an approved Meritor or GWI
[shifter fork].” AR 256 (CO Memo). The flowing day, GWI objead to the award and
requested a debriefing pursuant to FARSD6. AR 180 (Dec. 17, 2010 GWI email).
The court received GWI's Compie on January 4, 2011. S€ampl. 1.

After recognizing that that the AxleTeglart was “technically unacceptable,” AR
213 (Dec. 30, 2010 DLA email), defendanncalled its award to SAIC on January 3,
2011, AR 229 (SAIC Cancellation OrdeAR 216 (Jan. 3, 2011 DLA email), and
canceled the Original RFQ shortly thereafter, ABe261 (Procurement History) (stating
that RFQ-0043 was canceled); Pl.’s Resp &gy that the AR does not indicate when
defendant cancelled RFQ-0043, “but it woskkm eminently reasonable to presume that
such cancellation did not occoefore the cancellation/temation” of the award on
January 3, 2011); EDR 4:27:00-14 (Mr. Estrlick) (representing that RFQ-0043 was
cancelled between Januaraid January 5, 2011).

Defendant subsequently igsi) and ultimately canceleat, least three additional
shifter fork acquisition solicitatioris January and March of 2021SeeDef.’s Opp’n to

small business specialist and the SBA procemneenter representative . . . stating the
reasons” for the withdrawal, FAR 19.506(@)d must “prepara written statement
supporting any withdrawal or modification ofmall business set-asiénd include it in
the contract file,” FAR 19.506(c).

® The facts pertaining tRFQ-0333, RFQ-0423 and RFQ-068@ provided as background
information. As the court’s Order of May 20, 2Cdtates, “The inclusion in the record of the
publication of RFQ-0333, RFQ-042®d RFQ-0606, as well as any notices of cancellations
associated with these RFQs, simply documéentts recognized by both parties and will not
affect the appropriate standarfireview.” Order of May 20, 2011, Dkt. No. 57, at 7 (citing
Axiom Res. Mgmt., Inc. v. United Stateés64 F.3d 1374, 1381 (Fed. Cir. 2009)).
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Pl.’s Mot. to Supplement the Administra¢iRr. (Def.’s Opp’n), Dkt. No. 49, at 2-3
(referring to RFQ-0333 as ti&econd RFQ, RFQ-0423 dwe Third RFQ and RFQ-0606
as the Fourth RFQ). On Jampdl, 2011 defendant “attempitéo re-procure the shifter
forks through unrestrted competition by issuing Reatdor Quotatbons SPM7L3-11-Q-
0333 [(RFQ-0333 or Second RFQJ].Id. at 2;AR 237 (RFQ-0333) (listing January 11,
2011 as the issue datd)efendant canceled the Second RFQ ten days later after
discovering documentation problems. Def.’sp®p2; Pl.’'s Corrected Updated Mot. to
Supp. the R., Dkt. No. 43, E8 (Notice of Cancellation of RFQ-0333). On January 26,
2011 defendant’s automated procuremestesy issued SPM7LB1-Q-0423 (RFQ-0423
or Third RFQ) in error. Def.’s Opp’n 2; A Corrected Updated Mato Supp. the R.,
Ex. 7 (RFQ-0423). “Because it was not readproceed with a re-procurement at that
time,” Def.’s Opp’n 2 defendant canceled the Third @ en February 1, 2011, Def.’s
Notice, Dkt. No. 28, at 1In late March of 2011, defendant’s automated procurement
system again issued a solicitation in er@PM7L3-11-Q-0606 (RFQ-0606 or Fourth
RFQ), and it was canceled shortletbafter. Def.’s Opp’n 3; sdd.’s Corrected
Updated Mot. to Supp. the R., BEX(Apr. 5, 201IDLA email).

On January 22, 2011 GWmailed the Acting Associate Director of DLA’s Small
Business Programs Office, Vikki Hawthorie,“protest any dissolution of the Small
Business Set Aside status for . . . anyShifter Fork procurement.” AR 269-70 (Jan.
22,2011 GWI email). GWI claimed thatt'fe@ast two or more small businesses are
ready, willing and able to submit offersgapply Shifter Forks manufactured by GWI,”
and that GWI had received “several regadst quote[s] on its Shifter Forks.” ldt 270.

In response, Ms. Hawthorne requested aofishese small busiise concerns, AR 269
(undated DLA email), “so thdhe contracting officer could conduct market research and
confirm the[] ability [ofthe small business concerns] tpply the Gear Wizzard part,”

AR 262 (Procurement History).

In an email dated Februaby 2011, GWresponded:
At least 18 small buseasses submitted offeost DSCC's last aborted

acquisition of the subject Shifter kg, NSN 2520-01-136-8717. Since
then, even though DSCC has rapidhgaepeatedly canceled at least 4

® Plaintiff maintains that RFQ-0333 resultedtfinee solicitations, “each of which were quickly
cancelled because the first did not exclude tlpproved part, the second because it was a set-
aside, and the third becauaéthough the [d]efendant wanted to make it unrestricted, the SBA
had not granted approval.” Meuwt. Points and Authorities inupp. of Pl.’s Mot. for J. (Pl.’s
Mem.), Dkt. No. 46, at 1-2. Defendant cheterizes RFQ-0333 as “just one RFQ that was
‘temporarily pulled’ for ‘administrative’ reasorisDef.’s Mot. 3 n.3 (quoting AR 251 (Jan. 11,
2011 DLA email)). The court refers to RFQ-0333as RFQ without regard to whether, in fact,
RFQ-0333 resulted in three salations. The parties’ differingharacterizations do not bear on
the outcome of the case.



Shifter Fork acquisition solicitations scsfahat offeror interest was almost
prevented, many small businesses haugght quotes from GWI to supply
the Shifter Forks.

AR 268 (Feb. 5, 2011 GWI enflai GWI then listed the maes of twenty-seven small
businesses that could beasonably expected” to offer GWI's shifter fork. Id.

Ms. Hawthorne dismissed the usefulness isflibt, noting that until this list “can
be validated, the contracting officer has neib#o set-aside the requirement for small
business concerns.” AR 267 (undated DLAa@n Ms. Hawthorne repeated her request
for a list of “small businesses that are readjling and able to domit offers to supply
the Shifter Forks manufaced by GWI.” AR 267 (undated DLA email). GWI
subsequently provided defendavith the names and addresses of three small business
concerns: Pioneer Ind.,dn(Pioneer), JGILS, LLC @FILS) and Kampi Components
Co., Inc. (Kampi). AR 267 (Feb. 12, 2011 GWI email).

Ms. Hanlon emailed the three small buskeoncerns and requested answers to
the following questions:

1.) If [shifter forks are] set-aside for small business concerns are you able
to quote the Gear Wizzard part number GWI-C0107?

2.) What would be your estimated delivery timeframe?
3.) What would be your estimated price . . . ?

AR 278-79 (Feb. 122011 Hanlon email to PioneeAR 275 (Feb. 152011 Hanlon
email to JGILS); AR 273 (Feb. 17, 2011 Hanémail to Kampi). The vice president of
Pioneer responded that he was not cetteabh GWI would provide a quote purely for
informational purposes. SédR 277 (Feb. 17, 2011 Pionemmail) (“I don’t know if
[GWI is] willing to provide pricing agn estimate at this time.”); iFeb. 15, 2011
Pioneer email) (“I don’t know if [GWI will] quote it for informational purposes . . . .");
see als\R 278 (Feb. 15, 2011 Pioneer email) WWd can’t give us acurate pricing or
lead time without a [quantity])” The president of JGILS ngsnded tersely: “We cannot
guote this guy.” AR 275 (Feb. 15,2DJGILS email). A customer service
representative for Kampi provided the mdstailed response, explaining that because
GWI quotes “direct on this item,” GWI’s quation would “more than likely[] be more
competitive” than Kampi’'sAR 272 (Feb. 17, 2011 Kampmail). The representative
requested that the government refdfaom soliciting Kampi fo items that the
government “intend[s] to award to the manufacturer anyway.” Id.

Defendant also preparedgmall business set-asidestury and a “contract and
solicitation history” for the gskter forks (collectively, te Procurement History). AR
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260-63 (Procurement History). Accorditaggthe Procurement Bliory, only three
solicitations were posted between July 2809, when GWI became an approved source
of shifter forks, and October 12, 20, when DLA poste@RFQ-0043._Idat 260-61. All
three solicitations were posted as total $imasiness set-asides under FAR Part 13. Id.
at 261. Two of these three solicitationsgvealued between $25,000 and $150,000, and
DLA awarded GWI both procurements. (discussing RFQ-0328nd RFQ-0409). The
third solicitation was valued below $25,00¢hich made it eligible for SBA’s exception
to the nonmanufacturer rule, segpranote 3 (discussing ¢hexception to the
nonmanufacturer rule for solicitations valuselow $25,000), anBLA awarded a small
business concern offering the product ¢tdrge business concern, AR 261 (discussing
RFQ-0233). For all solicitations up amd including RFQ-0043 for which GWI was
listed as an approved sour€dWI was only the small business concern to offer the
product of a small business manufacturer. i8eén all cases, GWI offered its own
approved shifter fork. Idat 260.

Based on its market research and thecirement History, defendant determined
that it did not “have a reasonable expectatbobtaining offers from two or more
responsible small business concerns tretampetitive in termsf market prices,
guality and delivery that willfber the approved part manutaced by Gear Wizzard.”
AR 263 (Procurement Histoyy Defendant concluded thdhe procurement should be
solicited on an unrestricted basis,”, idnd a new DD Form 2579 “Small Business
Coordination Record” was prepared for tsguance of an unrestricted solicitatiohR
258-59 (DD Form 2579).

Defendant shared its market reseant Procurement History with the United
States Small Business AdministratiolB@g. AR 258-79 (DD Form 2579 and
Attachment). A representative of SBA coned in defendant’'s recommendation that the
procurement be solicited on an unrestrictesidsaAR 258 (DD Form 2579). On April 1,
2011 defendant issueh unrestricted Request fQuotations SPM7L3-11-Q-0780
(RFQ-0780, Fifth RFQ or New RFQ) foretprocurement of 335 shifter forks (NSN-
8717), with a closing date for offers on May, 2011, AR 280-82 (RFQ-0780), with an
estimated value of $37,114.65, AR 257 (CO Memo).

In Count | of plaintiffs Amended Confgint, containing @intiff’'s post-award
protest, plaintiff maintains that defendant “has violated and continues to violate” FAR
19.502-2(a), Am. Compl. T 44, which states tiiitthe contracting officer receives only
one acceptable offer from a responsible small lmssitoncern in response to a set-aside,
the contracting officer shoultiake an award to that firfrwhen defendant failed to
award the OriginaRFQ to GWI,_id.(quoting FAR 19.502-2(a))nternal quotation marks

" The purpose of DD Form 2579 is to documestdbntracting officer'set-aside decision.
DAG 19.4(1). “DD Form 2579 is required to be paegd and coordinatedipr to the issuance
of the solicitation . . . ."DAG 19.4(1)(a) (emphasis omitted).
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omitted). Plaintiff maintais that the award of the @mal RFQ to SAIC “was
admittedly an illegal procurement from a larigusiness dealer on a small business set-
aside for an unapproved Shifter Fork.” 1048. According to plaintiff,

Defendant admits that GWI wasetlowest priced responsive and
responsible small business offecor RFQ-0043 for actually approved
Shifter Forks and, therefore, was atdll time[s] has been entitled to and
required to be issued the awardgsmuch as GWI's quote was the only
acceptable offer from a responsible small business concern to supply a
small business manufactured partl@juotes from Meritor's specified
vendor network for Government salall exceed GWI's quote on RFQ-
0043.

Id. 1 49.

In Count Il of plaintiffs Amended Confgint, containing @intiff's pre-award
protest, plaintiff argues that dissolution o t8BSA for shifter fork violates the mandate
that SBSAs are required for procurementdue[d] betweer$25,000 and $150,000,
where at least two small businesses are expécteke offers to supply [] Shifter Forks
manufactured by a small business (GWI).” §&2°

Count Il of plaintiff's Amended Complatrargues that an unrestricted New RFQ
is illegal under FAR 19.502-2(a) becauseléatst two small businesses are reasonably
expected to make offets supply Shifte Forks manufactured by GWI.”_14.54.

Plaintiff seeks from the court a judgméimat: (1) permanently enjoins any award
or performance by any business other thaGyi on the First throgh Fifth RFQs; (2)
declares that the cancellation of the HREIQ without an awartb GWI was illegal; (3)
declares that a dissolution of the SBSAguifter fork procurements “is unlawful,
arbitrary, capricious, and erroneous;” angddérmanently enjointhe dissolution of the
SBSA status for shifter fork pcurements. Pl.’s Mem. 2.

Il. Legal Standards

A. Bid Protest Standard of Review

8 Plaintiff also contends that any SB$issolution would violate the Competition in

Contracting Act and Small Busisg Act, which “requires the Government to maintain full and
open competition by aiding, counseling, protecang preserving small business in competitive
procurements.” Corrected Second Am. Caripid Protest [for Declaratory and Injunctive
Relief], Dkt. No. 42, 1 52. Because plaintiff falleo offer any support for these contentions, see
generallyPl.’s Mem.; Pl.’s Mot. for J., Dkt. No. 4®).’s Resp. to Def.’s Mots. to Dismiss and

for J. and to Def.’s Reply to Pl.’s Mot for JI1(B Resp.), Dkt. No. 50, the court does not address
these contentions in this Opinion and Order.
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The Tucker Act, as ameéed by the Administrative Dispute Resolution Act
(ADRA), 28 U.S.C. § 1491(b)(1) (20D6&confers jurisdiction on this court:

to render judgment on an action byiaterested party objecting to a
solicitation by a Federal agency for bids or proposals for a proposed
contract or to a proposed award o #tiward of a contract or any alleged
violation of statute or regulation gonnection with a procurement or a
proposed procurement.

28 U.S.C. § 1491(b)(1). The court may ‘&main such an acn without regard to
whether suit is instituted before otexfthe contract is awarded.” Id.

“A bid protest proceeds in two step Bannum, Inc. v. United State$04 F.3d
1346, 1351 (Fed. Cir. 20D5The first step involves demdreting error, that is, showing
that the agency actewd an arbitrary and capriciousanner, without a rational basis or
contrary to law._Id.The second step involvestdemining whether the error was
prejudicial. _Id.

To demonstrate prejudice in a post-awairokest, the protestor “must show that
there was a ‘substantial chance’ it would heaeeived the contract award absent the
alleged error.”_Banknote @Qo. of Am., Inc. United Statg8anknot@, 365 F.3d 1345,
1351 (Fed. Cir. 2004 quoting_ Emery Worldwide Alines, Inc. v. United State264
F.3d 1071, 1086 (Fed. Cir0Q1)). The post-award bid pest “substantial chance” test
“envisions a review of the contract awardooat evaluation process to determine what
might have occurred if the gernment had not erred.” Weeks Marine, Inc. v. United
StateqWeeks Marine)l 79 Fed. Cl. 22, 35 (2007) (intetrmpuotations omitted), aff'd in
relevant partWeeks Marine, Inc. v. United Stat@¥eeks Marine |, 575 F.3d 1352
(Fed. Cir. 2009). Because ttevelopment of facts at thiene of the protest is more
limited in the pre-award context, skkedical Dev. Int'l, Inc. v. United State89 Fed. Cl.
691, 701 (2009), “it is difficult for a prosptve bidder/offeror to make the showing of
prejudice that [is] required in post-avd bid protest cases,” Weeks Marineslf5 F.3d at
1361. Accordingly, to establish prejudicetime context of a pre-award bid protest, the
plaintiff must show only “that an unreasable agency decision created a non-trivial
competitive injurywhich can be redressed by judicial relief.” Weeks Marji®IFed.
Cl. at 35 (internal quotations omitted).

Under the first step, the court reviewbid protest action under the standards set
forth in the Administrative Procedure &@&PA), 5 U.S.C. &06. 28 U.S.C. §
1491(b)(4); NVT Techs., Inc. v. United Stgt830 F.3d 1153, 115%ed. Cir. 2004).
According to the APA, an a&ycy’s decision is to be tsaside if it is “arbitrary,
capricious, an abuse of discretion, or otheewist in accordance with law.” 5 U.S.C. §
706(2)(A); seeBannum 404 F.3d at 1351; Galen Me#issocs., Inc. v. United State369
F.3d 1324, 1329 (Fed. Cir0@4); Impresa Construzioni Geom. Domenico Garufi v.
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United Stategimpresd, 238 F.3d 1324, 1332 (Fed. CiO@L); Advanced Data Concepts,
Inc. v. United State216 F.3d 1054, 105Fed. Cir. 2000).

When a challenge is broughm the theory thahe agency lacked a rational basis
for its decision, “the test is whether tbentracting agency pvided a coherent and
reasonable explanation of its esise of discretion.” _Banknot&65 F.3d at 1351
(internal quotation omitted); s@alvanced Data Concept®16 F.3d at 1058 (“This
standard requires a reviewing court tgtain an agency action evincing rational
reasoning and considerationrefevant factors.” (citation omitted)). The rational basis
standard of review is highly defntial, PAI Corp. v. United State€814 F.3d 1347, 1351
(Fed. Cir. 2010), and an agency’s decision must be sustained if it has a rational basis,
Motor Vehicle Mfrs. Ass’n of the U.S., tnv. State Farm Mut. Auto. Ins. Cd63 U.S.
29, 43 (1983). The reviewing court may sabstitute its judgment for that of the
agency._ld.The court need not consider whettiexr agency is coect or whether the
court would have reached the same deciamthe agency, but whether there was a
reasonable basis for the agency’s actigdsneywell, Inc. v. United State870 F.2d
644, 648 (Fed. Cir. 1989) (“If the court findgeasonable basis for the agency’s action,
the court should stay its hand even thoiighight, as an original proposition, have
reached a different conclusion as to theper administration and application of the
procurement regulations.” (internal quotation omitted)).

In order to challenge a decision on basis of a violatiomf a regulation or
procedure, the plaintiff “must show a clear qandjudicial violation of applicable statutes
or regulations.”_Impres&38 F.3d at 1333 (internal giation and citation omitted).

After demonstrating that an error occurredder the second step of the bid protest
procedure, the plaintiff must show that #reor was prejudicial. Data Gen. Corp. v.
Johnson78 F.3d 1556, 156@ed. Cir. 1996) (citations omitted); saka Laval
Separation, Inc. v. United Stat@dfa Laval), 175 F.3d 1365, 13GFed. Cir. 1999). If
the court falils to find error, there is no pdice, and the government’s decision must be
left undisturbed._Sealfa Laval, 175 F.3d at 1367.

B. Jurisdiction and Mootness

“A case is moot ‘when the issues presdraee no longer live or the parties lack a
legally cognizable interegt the outcome.”_Rice Servs., Ltd. v. United Sta#5 F.3d
1017, 1019 n.3 (Fed. Cir. 2005) (quoting Powell v. McCormaek U.S. 486, 496
(1969)). “The mootness doctrine originatesrirthe case or controversy requirement of
Article III of the United States Constitutid CCL Serv. Corpv. United States43 Fed.
Cl. 680, 688 (1999) (internal quotation omitte Althoughthe United States Court of
Federal Claims (Court of Federal ClaimsarsAtrticle | court, it “applies the same
standing requirements enforced by other fedmarts created under Article IIl.”_Weeks
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Marine 11, 575 F.3d at 1359 (quot Anderson v. United State€344 F.3d 1343, 1350 n.1
(Fed. Cir. 2003)) (internal qaation marks omitted).

Mootness “is a question of subject majftersdiction and may be raised at any
time.” CW Gov't Travel, Inc. v. United State$6 Fed. Cl. 554, 556 (2000) (citing North
Carolina v. Rice404 U.S. 244, 246 (1971)); sPaited States Court of Federal Claims
Rule (RCFC) 12(b)(1) (“[A] party may assert. by motion” the defense of “lack of
subject-matter jurisdiction.”). If the cdutetermines that it lacks subject-matter
jurisdiction, the court must siniss the action. RCFC 12(8). The party invoking the
jurisdiction of the court bears the burderestablishing jurisdiction by a preponderance
of the evidence. Taylor v. United Stgt883 F.3d 1357, 135%ed. Cir. 2002).

C. Motions for Judgment on the Administrative Record

Rule 52.1 provides for judaigent on the administrative record “[w]hen proceedings
before an agency are relevant to a decisiancase” before theourt. RCFC 52.1(a).
RCFC 52.1 does not address the standardsraeda the court is to apply in cases
decided pursuant to RCFC &2ecause “[t]he standardad criteria governing the
court’s review of agency decisions varypédading upon the specific law to be applied in
particular cases.” RCFC 52.1 rules commitiee (2006). Accordingly, the standards
of review and burdens of proof and persaasire set by the terms of the applicable
substantive law--the APA as interpreted apglied in binding precesht. 28 U.S.C. 8
1491(b)(4);_sesupraPart Il.A.

D. Standard for Permanent Injunctive Relief

With respect to bid protestthe Tucker Act permits the court to “award any relief
that the court considers proper, including injunctive relief.” 28J.S.C. § 1491(b)(2).
“Establishing legal and prejudicial error doext automatically traslate into injunctive
relief.” IDEA Int’l, Inc. v. United States/4 Fed. Cl. 129, 137 (2006) (internal quotation
omitted). To obtain a permartanjunction, a plaintiff mussucceed on the merits and
show by a preponderance of the evidence: “(1) thatlisuffer irreparable harm if
injunctive relief is not awarded; (2) that gtiaug the relief serves the public interest; and
(3) that the harm to be suffered by it outweighs the harm to the Government and third
parties.” United Int’l Investigative Servs., Inc. v. United StaddsFed. Cl. 312, 323
(1998) (citing FMC Corpv. United States3 F.3d 424, 427 (Fed. Cir. 1993)); see
Acumed LLC v. Stryker Corp551 F.3d 1323, 132(Fed. Cir. 2008).

. Discussion

A. Defendant’s 12(b)(1) Motion to Bmiss for Lack of Subject Matter
Jurisdiction
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Defendant argues that “Counts | analbng with Gear Wizzard’s arguments
concerning the legality of the set-asidehalitawal, the SAIC contract award, and the
Original RFQ are all moot.” Def.’'s Mot. 1 efendant admits that the award of the
Original RFQ to SAlCwas illegal. _Idat 12. That illegality is the reason DLA canceled
the award and opted to start owath a new procurement. |IdDefendant contends that
DLA'’s actions “obviate any risk to plaifitiof another award based upon either the
withdrawn set-aside dhe Original RFQ.? Id. at 13 (citing CCL Serv. Corp43 Fed.

Cl. at 690 (“[C]ancellation of the solicitationguents the reinstatement of any award to
[the awardee] under the original solicitation tke dispute over the award is resolved and
will not reoccur.”)). Defendant argues tl@&#VI “cannot obtain any further relief from

this [c]ourt respecting the cancelled contratésd plaintiff is fee to compete for an
award pursuant to the new RFQ.” (diting, inter alia CW Gov'’t Trave] 46 Fed. CI. at
559 (“There is no other injunctive or declangtrelief that this court could award under
this solicitation, precisely because it wasceled.”); Bannum, Inc. v. United Stat66

Fed. Cl. 453, 459 (2003) (“Courts have begetually unanimous in declining to direct

the award of contracts, believing that this dex is properly left to the discretion of the
contracting agency.”)).

According to defendant, one of the reas the contracting officer sought a new
procurement was because of DLA's failure to properly withdraw the set-aside
requirement in accordaneath FAR 19.506._Idat 12. FAR 19.506 provides:

If, before award of a contract invahg a small business set-aside, the
contracting officer considers that awawould be detrimental to the public
interest (e.g., payment of more theafair market price), the contracting

° In its Motion, defendant claims that DLd&ncelled its award to SAIC on January 3, 2011 and
that the cancellation of the awardcacred prior to plaintiff’s filing ofthis protest. Def.’s Mot.

3. Plaintiff filed its Complaint on January 4, 20Compl., Dkt. No. 1, at 1, and contends that
“everything in Defendant’s Motions . . . datedeafJanuary 3, 2011[] constitutes post-litigation
allegations,” Pl.’s Resp. 2 (internal citations omitted);ideat 3 (“[T]his protest action was
clearly brought before the [d]efendant’s propancellation/termination of [its award to SAIC]
and cancellation of RFQ-0043.”). Plaintiff citiesan attached letter, dated December 31, 2010,
to the Clerk of Court for the United States GafrFederal Claims from plaintiff's attorney
referencing the enclosed Complaint for this action.atd.. The Clerk of Court received and
filed plaintiff's Complaint, which was ded December 30, 2010, on January 4, 2011. See
Compl. 4-5.

Defendant counters that plaiffitimisses the point.” Def.’s Reply in Support of Mot. to
Dismiss, or, in the Alternative, Mot. for dpon the Administrative R. @.’s Reply), Dkt. No.
52, at 2. According to defendant, “The protafsthe cancelled RFQs is moot because those
solicitations have, in factgen cancelled by the agency &elar Wizzard cannot obtain any
further relief.” 1d. The court finds that, ith respect to defendant’s mootness argument, whether
plaintiff initiated this protest before or after DLA’s cancellation of the award to SAIC is
irrelevant. The court may examindether the cancellation was proper.
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officer may withdraw the small businesst-aside determination . ... The
contracting officer shall initiate withdrawal of an individual small
business set-aside by giving writtertine to the agency small business
specialist and the SBA procurementtegmepresentative . . . stating the
reasons.

FAR 19.506(a). FAR 19.506 alsequires the contracting officer to “prepare a written
statement supporting any withdrawal or nfimdition of a small business set-aside and
include it in the contradtle.” FAR 19.506(c).

On November 29, 2010 Ms. Hanlon, theyer, prepared a memorandum seeking
the dissolution of the SBSAsaociated with the Origin&®FQ. AR 99 (Hanlon Memo).
Ms. Hanlon’s memorandum explained that the Original RFQIldhmat have been
solicited as an SBSA because “there wasanaasonable expectation that two or [more]
small business concerns were goingfter the product of [a] small business
manufacturer.” AR 255 (CO MenioAR 99 (Hanlon Memo); seleAR 19.502-2(a).
Although Ms. Hanlon explained the rationale for withdrawing the set aside in her
memorandum, the contracting officer neitsgmed the memorandunor gave “written
notice to the agency small businessealist and the SBA procurement center
representative . . . stating the reasons.” I5&e 19.506(a); see al$eAR 19.506(c).
According to defendant, “Based on thesel other errors, the contracting officer
determined it was necessary to start aviéh a new procuremeri Def.’s Mot. 13
(citing AR 256-57 (CO Memo)).

Defendant argues that Parcel 494@. Partnership v. United StatéRarcel 49,
31 F.3d 1147 (Fed. Cir.1994), upon which pldif relies for its demand that the court
declare DLA'’s “conduct or decisions to be tromal, unreasonable, or unlawful and issue
an injunction to restore the status quote amesuch actions or decisions,” Pl.’'s Mem.
14-15, is inapplicable ne, Def.’'s Mot. 14; se®ef.’s Reply 2 (“Parcel 49@id not grant
as relief a directed contract award of foet demanded by Gear ¥dird here.”). In
Parcel 49Ghe agency carlled the solicitation after makirag award to the plaintiff.
31 F.3d at 1149The Court of Federal Claims foutitat the government’s cancellation
of the solicitation “was merely a pretdgt accommodating [a different agency’s]
displeasure with the selection[pfaintiff as the awardee],” icat 1151, and issued an
injunction requiring the agency “to preed with award ahe solicitation,” id.at 1149.

The United States Court of Appeals tbe Federal Circuit (Federal Circuit)
affirmed the injunction, concluding theétere was no valid reason for cancelling the
procurement._Idat 1151. The Federal Circuit explad that the Court of Federal Claims
“did not order the award of the contrac{ptaintiff]. Instead, the trial court properly
enjoined the illegal action andtvened the contract award pess to the status quo ante
any illegality.” 1d.at 1153. The Federal Circuit mgmized that the award process was
incomplete and that the injutn@n “merely restores the posture of the process before the
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illegal cancellation.”_Id.The Federal Circuit further held that “[tjhe Government
retain[ed] the power to proceedth its award process or terminate the award process
for any legal reason.” lct 1154.

Defendant argues that, unlike the plaintiff in Parcel A9®/| is protesting DLA’s
“decision to cancel an award to SAIC anesddicit bids from all parties who wish to
compete.” Def.’s Mot. 14; sdeef.’s Reply 2 (“In_Parcel 49@nd the other cases cited
by Gear Wizzard, the Court emed cancellations of awardis the protestor; here, the
agency never awarded a contract to G¥eazard in the first place.”). Defendant
maintains that GWI “does not (and cannot) allege that the agestjons were the
product of bias against Gear Wizzard; hetige,sort of injunctive relief that the [c]ourt
awarded in Parcel 4968 not available here.” Def.lgot. 14-15. Defendant concludes
that plaintiff's “protest othe cancelled RFQs is moatc&aCounts | and Il should be
dismissed.” _ldat 15.

Plaintiff agrees that “if a cads moot to the extent thetere is no longer an active
case or controversy, then it should [] be dismiss&d?l.’s Resp. 7 n.1.a. Plaintiff
argues, however, that “GWI was the lowestead responsible small business offeror to
supply [an] approved small business mawctiired product on RFQ-0043, a perfectly
viable and legal small business set-astd@hich GWI was therefore entitled to the
award under the law.”_ldPlaintiff explains, “Anunauthorized buyer belatedly
interjected an unapprovéarge business manufactureaguct and an unlawful large
business offeror and, although, after this protest the [d]efendant cancelled he patently
unlawful award, [d]efendant also unlawjucancelled RFQ-0043 and a maze of
subsequent solicitation cancellations.” HElaintiff argues that “[d]efendant is not
permitted to cancel its way out of the ceqsences of its illegal actions.” ]deeid. at 5
(“Defendant’s entire argument boils down &sarting that the [gJovernment can cancel
its way out of whatever illegal actions it hasdertaken, regardless thie consequences.
If this is the law, then weould eliminate all of the stales and all of the precedents
governing pre-and post-awgpdotests and go home.”).

It appears to the court that defendamtiootness argument requires an analysis of
the merits of plaintiff's case. The court agrees that ParcelsiB@pposite. In Parcel
49C the agency erroneously cancelled a valid award made pursuant to a properly
structured solicitation. 31 F.3d at 1151. tAs court discusses in detail in Part 11.B.1,
below, the Original RFQ henmgas flawed from the outset, atlte agency actedithin its
discretion to terminate it.

19 plaintiff's Response states: “No one can argue ihatcase is moot to the extent that there is
no longer an active case artroversy, then it should nbe dismissed.” Pl.’s Resp. 7 n.1.a
(emphasis added). Given thaaipitiff's briefs include numerougrammatical errors, and that
inclusion of the word “not” in te quoted sentence would rentte statement inconsistent with
the principles of mootness, the court has rerddkie word “not” from the portion of plaintiff's
statement quoted in thiext of the opinion.
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B. Parties’ Cross Motions foudgment on the Administrative Record
1. Defendant’s Cancellation BFQ-0043 and Subsequent RFQs

Plaintiff contends that the Original RFQ “contained no deficiency whatsoever”
and should not have been catied. Pl.’s Resp. 1; sé&d.’s Mem. 15 (“[T]here was
nothing improper or illegal about RFQ-0043.'Plaintiff also argues that it “had an
absolute right to the award” gfie Original RFQ. Pl.’'s Menl5. “[A]s the lowest priced
authorized small business manufacturer or dealer offeror of an approved Shifter Fork,
plaintiff claims that GWI was entitled to the award. dd10; seé’l.’'s Resp. 7 n.1.c.
(“Defendant unlawfully cancelled a fully vieband legal RFQ-0043 to which GWI was
lawfully entitled to the award.”).

As support for its argument that GWI svantitled to the award of the Original
RFQ, plaintiff cites FAR 19.502-2(a), Pl.’s Mhe 15; Pl.’s Resp. 2-3, which provides, in
part: “If the contracting officer receivesly one acceptable offer from a responsible
small business concern in response to a seéeahe contracting officer should make an
award to that firm,” FAR 19.5D02(a). Plaintiff also cite®r. Matz's memorandum dated
April 1, 2011, which indicates that GWI wé&ke only quoter eligible for award [of the
Original RFQ] because GWI was a small bess concern offering as the manufacturer
of its approved part.” AR 254 (CO MemaAccording to plaintiff, this provision applies
when, as was the case WRIiFQ-0043, offers to a soltation are received. EDR
3:23:40-24:09 (Mr. Raley).

Plaintiff requests that the court declare DLA’s “conduct or decisions to be
irrational, unreasonable, or unlawful and issuén@mction to restore the status quo ante
any such actions or decision2.”Pl.'s Mem. 14-15 (citing Parcel 4931 F.3d at 1153).
Plaintiff also requests that the court pereratty enjoin the awardf the original RFQ
and any other subsequent RFQ%nyone other than GWI. Pl.’s Mot. 4; Pl.’s Mem. 16.

The administrative record containsApril 1, 2011 memorandum in which Mr.
Matz, the contracting officer, ehtifies three errors associatedh the award to SAIC.
Def.’s Mot. 7-8, 18 (citing AR 256-57 (CMemo)). Defendant contends that these
errors “reasonably led [the coatting officer] to conclude #t the agencghould start
over with a new procurement.” Def.’s Mdi8 (citing AR 256-57 (CO Memo)). The
memo states that on December 30, 2010¢t¢iméracting officer decided to cancel the

1 plaintiff also alleges that the Secondird@itand Fourth RFQs “were issued and quickly
cancelled with no explanation other than the apparent need to avoid a small business award to
GWL.” Pl’'s Mem. 14. Defendant counters tipintiff fails to “advance any meaningful
arguments concerning” these RFQs. Def.’s M&t. The court agrees thalaintiff's contention

is without support in thadministrative record.
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order with SAIC because oféHollowing errors: (1) the @inal RFQ should have been
solicited as unrestricted, (2) BLfailed to properly dissolvéhe Original RFQs SBSA in
accordance with FAR 19.506@ (3) RFQ-0043 “should havmen amended to place the
offerors on notice that the AfIElech part was approved order to afford all offerors

the opportunity ta@uote on the part:® AR 256 (CO Memo). Dfendant claims that any
of these errors “could have besufficient as a rational basisrfthe agency taancel [the
Original RFQ] and start over,” and that “[w}n¢éhese errors are considered together, it is
beyond cavil that the agency had a rationaldfmsistarting over again.” Def.’s Mot. 18-
19. Although neither party has filed an @ttjon to the use of the documentation related
to the New RFQ--such as the #d, 2011 CO Memo--to the Original RFQ, it is far from
clear that it would proper, as defendant’s fimge suggests, for the caduo rely on a post-
hoc rationalization for the cancellation oétBAIC award and the termination of the
Original RFQ. _CfAxiom Res. Mgmt, Inc. v. United Stateés64 F.3d 1374 (Fed. Cir.
2009).

Both parties characterize the cancellatioiRBfQ)-0043 in terms of motive. See
EDR 3:31:39-33:45 (colloquy between tleud and Mr. Raley, in which Mr. Raley
argues that, although notaessarily supporteit the record, Mr. Raley can see no
explanation for DLA’s cancellation of RFQ-88 and solicitation of the New RFQ other
than DLA'’s desire to bypass small busis@and accept SAIC’s “lowball” offer); EDR
4:00:00-00:05 (Mr. Edelschick, arguing that tomtracting officer wa “motivated solely
by a good faith efforto follow the law”).

The Procurement History and the maniegearch in the administrative record
make an adequately supported showing th&)®RB43 should not haveeen issued as an
SBSA. By contrast, there is nothing in theraaistrative record that supports plaintiff's
view that the cancellation 6tFQ-0043 was a pretext forelultimate dissolution of the
SBSA.

The administrative record shows thas awvard of the Original RFQ to SAIC
contained at least two significant errors. Eiadthough the OriginadRFQ was issued as a
small business set aside, defendant nevedb@warded the contract to a large business
concern. Second, the awlae was offering an unappexy product manufactured by
AxleTech. The administrative record indtes that it was the second defect that
prompted the contracting offices cancel the Original RFQOn December 30, 2010 Mr.
Matz received an email from DLASenior Counsel, which states:

2 The court finds Mr. Matz’s characterizationtbé third error associated with the Original
RFQ puzzling, given the factahthe AxleTech part was napproved. In fact, Mr. Matz later
states that the order with SAlGeeded to be canceled becaitsdlowed the awardee to supply
a non[-]Jconforming part.” AR 257 (CO Memo).
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The problem is the AxleTegbart (that we previously bought) is technically
unacceptable. Seetathed documents.

That is why | said that a statemairhilar to the folleving needs to be
inserted in the PID/AID/POT “AxleTech Part number 3296-C-107 is not
acceptable.” Or something needsh done that wilprevent future
product specialists from approvinggfitem for award as “previously
supplied[.]”

As far as what action is to be takeBAIC’s contract needs to be canceled.
Hopefully we can get a no-cost cancellation.

The only question is whether we wédil] just cancel the requirement and
start over or make an award to the best value offeror that is providing a
technically acceptable part.

AR 217 (Dec. 30, 2010 DLA email) (emphasidded) (footnote added). On January 3,
2011 a contracting officer notified DLA’s SemiCounsel that the SAIC purchase order
was being cancelled. AR 2{3an. 3, 2011 DLA email).

The December 30, 2010 eilnfaom DLA’s Senior Counsel is the most relevant
and closely contemporaneous documenh@AR regarding the cancellation of RFQ-
0043. The email proposed two options foaldey with the non-conforming AxleTech
part: start over by issuing amé&kRFQ or “make an award todtbest value offeror that is
providing a technically acceptable part.” 2R7 (Dec. 30, 201DLA email). Both
options were reasonable given the AxleTedlor, and it appears to the court that Mr.
Matz chose the former in ond® “prevent future produdpecialists from approving [the
AxleTech part] for award dpreviously supplied.” _Se&. The fact that plaintiff would
have preferred Mr. Matz to ia made an “award to theest value offeror that is
providing a technically acceptable part,”,ig. not relevant to Mr. Matz’s decision. It
does not appear that Mr. Matz was offerecli@rnative justification for cancellation,
namely, that the solicitation did not propenigtify offerors that tb AxleTech part was
unacceptable. See.

13 The court understands PID to be an ahiat®n of “procuremenitem description,” see
DIBBS User Manual, DLA Internet Bid Bod System, Release 2.2.2b, at 85 (June 2008)
available atvww.defensecastingtoolkit.com/resourceSHEDIBBSUserGuide.pdf (defining PID
under Glossary), AID to be an abbreviation‘facquisition identification description,” sé. at
81 (defining AID under Glossary); see aBB 19 (RFQ-0043) (defining AID under Section L
DLAD 52.217), and POT to be an abbrewa of “Purchase Order Text,” s&efense Logistics
Agency (DLA) Master Solicitation for AutomateSimplified Acquisitios (Part 13), Revision
28, at 18 (Dec. 2008) available at
http://www.docstoc.com/docs/50970965/DLA_Automated Master_Solicitation_Archive 28
(defining POT under DLAD 52.211-9063).
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Plaintiff argues that it “hadn absolute righto the award” of the original RFQ
under FAR 19.502-2(a). Pl.'s Mem. 15. Dadent disagrees. D& Reply 4. FAR
19.502-2(a) states, in relevant part:

Each acquisition of supplies . . . id@matically reserveéxclusively for
small business concerns and shalseeaside for small business unless the
contracting officer determines thasenot a reasonable expectation of
obtaining offers from two or more f@snsible small business concerns that
are competitive in terms aharket prices, quality, and delivery. . . . If the
contracting officer receives only oaeceptable offer from a responsible
small business concern in responsa set-aside, the contracting officer
should make an aavd to that firm.

FAR 19.502-2(a).

Defendant first argues that the “snippetasfguage in section 19.502-2(a)” relied
upon by plaintiff does not apply if “theoatracting officer determines there is not a
reasonable expectation of obtaining offeecen two or more responsible small business
concerns that are competitive.” Def.’sfite4 (quoting FAR 19.62-2(a)). According
to defendant, because DLA *at no timtead such ‘a reasonabéxpectation’ of
competition in connection with [the Original RFQ],” Def.’s Reglyquoting AR 256-57
(CO Memo)), plaintiff's reliance on AR 19.502-2(a) isnapposite, id.Defendant claims
that, if DLA had placed an order with GWihder the Original RFCat a time when the
agency already had deterraththat the Original RFQ was improper,” DLA “arguably
would have abused its digtion.” Def.’s Mot. 22 (citing AR 256 (CO Memo)).

Defendant also contends that:

[t]his case is unlike a siation where the agency doesve a reasonable
expectation of receiving two or mogeiotes from small businesses offering
the product manufactured laysmall business and propesigts aside the
procurement for small business, but Whatever reasothe agency only
receives one such quote from apensible firm. Under those
circumstances, not present here, thenag normally would place an order
with the firm that submitted the quote.

Def.’s Mot. 22-23 (emphasis wriginal) (citing FAR 19.502(a)). Defendant’s position
Is that here, however, DLA “did nbiave a reasonable expdiia of receiving two or
more quotes from small businesses offfgithe product manufactured by a small
business, and the agency concluded the Original RFQ was improperdet aside for
small business.” ldat 23 (emphasis in original) (i AR 99 (Ms. Hanlon Memo); AR
256 (CO Memo); AR 262 (Procurement Hist)). Defendant concludes that GWI's
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argument “that the agency vicdak the law by trying todhere to it makes no sense.”
ﬁll‘

Defendant argues in the alternative thAR 19.502-2(a) “is not mandatory and
does not direct the agency tokeaan award to any particulam or to make any award
at all.” Def.’s Reply 4 (ting FAR 19.502-2(a)). As defelant correctly points out, FAR
19.502-2(a) employs “should,” a permissive tehat “reserves disctien to the agency.”
Def.’s Reply 4 (citing Uited States v. UPS Gtomhouse Brokerage, In&75 F.3d
1376, 1382 (Fed. Cir. 2009)dimparing “will,” which is “a mandatory term, not a
discretionary one,” with “discretionaryrtas such as ‘should™ when interpreting a
different federal regulation)); 3 NormdnSinger & J.D. Shambie Singer, Sutherland
Statutes and Stabry Constructiorg 57:3, at 30 (7th ed0B8) (*‘Should’ generally
denotes discretion and should betconstrued as ‘shall.”); s€&ybertech Grp., Inc. v.
United States48 Fed. Cl. 638, 649 (2001) (“[Ijn eyelay discourse, ‘shall’ is used to
denote an affirmative command or obligatiwhereas ‘should,” byantrast, is used to
denote a request or suggestion.”). The cagrées with defendant that the regulations do
not compel the agency tnake an award to GW1.

14 Defendant attempts to show that DLA recagui that the Original RFQ should not have been
set aside at the time of the calheigon of the procurement. Theffort is unpersuasive.

Although Ms. Hanlon, the DLA buyer, determingt dissolution of the Original’s
RFQ’s SBSA was proper on November 29, 2010, AR 99 (Hanlon Memo3ugeaPart I11.A
(discussing Hanlon Memo), therathistrative record suggestsatithe contracting officer, Mr.
Matz, did not fully embrace this issue until aftee had cancelled the Original RFQ because of
the AxleTech error._Se&R 213-18 (DLA emails). In any event, defendant’s efforts are
irrelevant to the detenmation of the dispute.

1> Defendant also argues that GWI “does imate any legally cognable expectation of

receiving a contract based upondtsote in response the Original RFQ.” Def.’s Mot. 21.

Under FAR 13.004(a), sesipraPart | (discussing the application of FAR Part 13 to the Original
RFQ), “[a] quotation is not an offer and, congently, cannot be accepted by the Government to
form a binding contract. Therefore, issuance ley@Government of an order in response to a
supplier's quotation does not establish a contrdeAR 13.004(a). Instead, “The order is an
offer by the Government to the supplier to lweytain supplies or services upon specified terms
and conditions,” and “[a] contract is estabésl when the supplier accepts the offer.” Id.
Moreover, the government may “withdraw, amendzamcel its offer” once it issues an order.
FAR 13.004(c).

According to defendant, “Gear Wizzard merstijpmitted a quotation, which is ‘not an
offer,” and the Government did not issue atlenrto Gear Wizzard, which merely would have
been ‘an offer by the Government.” DefNot. 21 (quoting FAR 13.004(a)). Defendant
maintains that “[e]ven if the Government hadde an offer to Gear Wizzard by placing an
order, the Government still would have had kbgal right to ‘withdaw, amend, or cancel its
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2. Defendant’s Dissolution of the SB for Shifter Fork Procurements

Plaintiff requests that the court declarattthe dissolution of SBSA status for the
“subject procurements is unlawful, &rary, capricious, and erroneous,” and
permanently enjoithe dissolution of SBSA status fehifter fork procurements. Pl.’s
Mem. 2. Plaintiff maintains that GWéceived ten requests for quotation from small
businesses to suppshifter forks for the camdtled Second RFQ. lét 11. Plaintiff
further argues that DLA’s sudden cancetlatof the Third RFQ “again left [GWI] with
no opportunity to provide ques in response to the Requests for Quotations from other
small businesses.” Id.

Defendant maintains that the contractafficer’s decision to issue the New RFQ
through unrestricted corefition is rational. Def.’s Motl8. Defendant states that the
contracting officer’s decision that no reasonable expectation existed that at least two
small businesses would submit offers “vi@sed upon a detailed analysis of the
procurement history and the results of receatket research docunted in the [AR].”

Id. at 19 (citation omitted). Declaring tHatompetition is the bdrock principle of
procurement law,” idat 22 (quoting Tyler Comis Grp. v. United State83 Fed. Cl. 94,
99 (2008), aff'd 570 F.3d 1329 (Fed. Cir. 2009)), defemidargues that GWI's claim that
DLA is required to set aside the subjBEQ for small business “is tantamount to
requiring a sole source contract withoutaningful competition-gaming the system—in
clear derogation of Federal law,”.id

Defendant also disputes GW/speculation that “as many as ten or more small
business firms might competetime future with offers of @ar Wizzard'’s shifter forks,”
noting that, “to date, none of them have done so.’ai@0 (citing AR 262 (Procurement
History)). According to defendant, GWeclined DLA’s “request for contact
information for all but three ahe firms, and those threerfis indicated that they were
not likely to compete.” ldat 20-21 (citing AR 263 (Procureent History), 266-69 (DLA
and GWI emails)). Defendant concludes, andcthet agrees, that GWI fails to “point to
any ‘hard facts’ in the recottiat would be necessary topeach the agentsygood faith
analysis of this fact intensive issue.” &.21 (citations omitted).

offer’ without penalty at any timprior to its acceptance.” lat 21-22 (quoting FAR 13.004(c)).
Defendant concludes that GWI was not entitletheopaward of the Original RFQ and “remains
free to compete for an award in an unrestricted competition pursuant to the New RF&.” 1d.
22.

Because the court finds that the phrasEAR 19.502-2(a) reéid upon by plaintiff
“reserves discretion to the agency,” &f.’s Reply 4, the coudoes not resolve whether GWI
has a “legally cognizable expatibn of receiving a contract §&d upon its quote in response to
the Original RFQ,” se®ef.’s Mot. 21.
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According to the Procurement Historyrél previous procurements of shifter
forks had been set aside forahbusiness. AR 261 (Pro@ment History) (referring to
RFQ-0326, RFQ-0409 and RFQ-0233). The first procergnssued as a SBSA
followed GWI's approval as a source of sifforks, so it was reasonable for DLA “to
expect that two or more of the many smakibess concerns that had previously supplied
the Meritor part would likely offer the newhpproved Gear Wizzard part.” AR 261
(discussing RFQ-0326). Thedeurement History states that the second procurement
should have been ¢ficitated as unrestricted, berse the estimated value of the
procurement was in excess of $25,000 nd. the prior acquisition . . . demonstrated
that there was no reasonable expectationttbabr more small business concerns were
going to offer the product of [a] small business manufacturer.{dislcussing RFQ-
0409). Finally, because thelwa of the third procurememtas estimated to be below
$25,000, it fell within the eseption to the nonmanufactumede and was awarded to a
small business concern that offered Meritor’s part.(ddcussing RFQ-0233) (citing
FAR 19.201(f)(7)).

Based on the Procurement History, whiocludes the fact that DLA has never
received two or more quotes from smallibesses offering shifter forks manufactured
by a small business concern, DLA concludedt the Original RFQ should have been
solicited as unrestricted. AR 262 (discagsRFQ-0043). The court agrees that DLA
“had a rational basis for its finding thiie Original RFQ erroneously had been
designated as a set aside.” Def.’'s Rép{giting AR 262 (Procurement History)).

Moreover, the contracting offer's market research irgdites that it was difficult
for other small businesses to compete V&iNI's price on its own product. In response
to GWI's January 22, 2011 emailgpesting the dissolution of the SBSA
“for . ..any ... Shifter Fork procuremégénAR 269-70 (Jan. 22, 2011 GWI email), the
Acting Associate Director of DLA’'s SmaBusiness Programs Office, Ms. Hawthorne,
requested a list of these small business eors; AR 269 (undated DLA email), “so that
the contracting officer could aduct market research andhéiom their ability to supply
the Gear Wizzard part,” AR 262 (Procuremkeigtory). In an email dated February 5,
2011, GWI provided Ms. Hawbrne with the names of emty-seven small businesses
that could be “reasonably expected” to of&WVI's part. AR 268 (Feb. 5, 2011 GWI
email). GWI also noted that “[a]t lea8 small businesses suittad offers on [DLA’S]
last aborted acquisition” of shifter forks. Id.

Apparently dissatisfied with this list dusinesses, Ms. Hawthorne repeated her
request for a list of “small businesses thatraely, willing and able to submit offers to
supply the Shifter Ftxs manufactured by GWI.” AR 267 (undated DLA email). GWI
ultimately provided Ms. Hawthorne withe names and addresses of three small
businesses: Pioneer Ind., Inc. (Pioneer), JGILS, LLC (JGILS) and Kampi Components
Co., Inc. (Kampi). AR 267 (Feb. 12, 2011 GWI email).
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Ms. Hanlon contacted each of these thhesinesses and inquired: “If [shifter
forks are] set-aside for smaéllisiness concerns are you able to quote the Gear Wizzard
part number GWI-C0107?” AR 278-79 (Fdlb, 2011 Hanlon email to Pioneer); AR
275 (Feb. 15, 2011 Hanlon aihto JGILS); AR 273 (Fehl7, 2011 Hanlon email to
Kampi). Pioneer stated that it doubted GMould be “willing provde pricing as an
estimate at this time.’AR 277 (Feb. 17, 2011 Pioneer ehaJGILS simply responded:
“We cannot quote this guy.” AR 275 (Fdlh, 2011 JGILS email Kampi’s response
was more detailed, explaining that GWI qudtdisect on this item,” and that, therefore,
GWI's quote would “more than likely[] be m® competitive” thaiKampi's. AR 272
(Feb. 17, 2011 Kampi eail). The representative requesthdt the government refrain
from soliciting Kampi for itemgshat the government “intend[s] to award to the
manufacturer anyway.” IdKampi’s representative further stated:

Kampi does our best to help withetheeds of our government customer,
however it has become cost pitmhive to constantly submit and
subsequently update bids when the realftthe situation is that we will not
receive the award. With that beisgid[,] yes[,] weare interested in
guoting assuming our quaiton is actually being considered. We are
unable to provide an estimated deliy or unit price until we have a
guantity.

Id.

Relying on this market research and #rocurement History, DLA determined
that it did not “have a reasonable expectatbobtaining offers from two or more
responsible small business concerns tretampetitive in termsef market prices,
guality and delivery that willfer the approved part maradtured by Gear Wizzard,”
and that the new procurement should be issisaghrestricted. AR 263 (Procurement
History). Accordingly, DLA prepad a new DD Form 2579 “Small Business
Coordination Record” recommending that thequrement be solicited on an unrestricted
basis. AR 258-59 (DD Form 2579).

DLA shared its DD Form 2579, market rasgh and the Procurement History with
the SBA!® AR 258-79 (DD Form 2579 andttdchment). A representative of SBA
concurred in defendant’s recommendatioat the procurement be solicited on an
unrestricted basis. AR 258 (DD Form 257®n April 1, 2011 defendant issued an
unrestricted New RFQ for the procuremeh835 shifter fork (NSN-8717), with a

18 Plaintiff alleges that, although the DD FoR%79 “accurately reported the content of the
previous responses of JGILS aridneer, it did not completehgport the cor@nt of Kampi’s
response that they were intesxbin quoting.” Pl.’s Mem. 13Defendant counters that DLA
attached to the DD Form 2579, which was shared with the SBA, the full copy of Kampi’'s
response. Def.’s Mot. 23. The court agriweg DLA's disclosures to the SBA regarding the
New RFQ appear to be “complete and accurate.’atl@4.
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closing date for offes on May 31, 2011. AR 280-82FKR-0780). The estimated value
of the Fifth RFQ is $37,114.65. AR 257 (CO Memo).

“The decision not t@et aside a solicitation for smallisiness concerns is a matter
of business judgment within the contractoffcer’s discretion and, as such, must be
upheld unless the Court finds the decisiobeaarbitrary, capricious, an abuse of
discretion or otherwise not in accordance with the law.” Benchmade Knife Co. v. United
States 79 Fed. Cl. 731, 738 (200{nternal quotation omitted); séeamiral Towing &
Barge Ca.B-291849 et al.2003 WL 22309106, at *3 @np. Gen. Mar. 6, 2003).
“While the use of any particular methodasfsessing the availability of small businesses
IS not required, and measures such as prior procurement history, market surveys, and/or
advice from the agency’s small businesscsglist and technical personnel may all
constitute adequate grounds for a coringcofficer’'s decision not to set aside a
procurement, the assessment must be basedfficient facts so as to establish its
reasonableness.” Rochester Optical Mfg., 8e292247 et al.2003 WL 21884877, at *3
(Comp. Gen. Aug. 6, 2008internal citation omitted); sedCS Mgmt., Inc. v. United
States48 Fed. Cl. 506, 511, aff @5 F. App’x 957 (Fed. Cir. 2001). The court finds that
the contracting officer’s decision to cantte Original RFQ and issue the New RFQ on
an unrestricted basis was reasonablegmatly based on suffici¢fiacts and not in
violation of law.

C. Permanent Injunctive Relief Not Warranted

To obtain a permanent injutn@n, a plaintiff must succeed on the merits and show
by a preponderance of the eviden “(1) that it will suffelirreparable harm if injunctive
relief is not awarded; (2) that granting the resierves the public intest; and (3) that the
harm to be suffered by it outweighs therhdo the Government and third parties.”
United Int’l Investigative Servs41 Fed. Cl. at 323 (citing FMC Cor3. F.3d at 427).
Because plaintiff has not succeedon the merits of its case, it is unnecessary for the
court to determine whether GWI has édithed the remaining three factors.

IV. Conclusion

For the foregoing reasons, the cdDENIES plaintiff’'s Motion, DENIES
defendant’s Motion to Disras and GRANTS defendant’s kilan for Judgment on the
Administrative Record. The Clerk of Courtdsected to ENTER JUDGMENT in favor
of defendant. No costs.

IT IS SO ORDERED.

s/ Emily C. Hewitt
Chief Judge
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