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Army Regulation 635-40;

Retirement or Separation for Physical
Disability, 10 U.S.C. § 1201;

Tucker ActJurisdiction 28 U.S.C. § 1491,

Waiver.

NATHAN T. MEIDL,
Plaintiff,

V.

THE UNITED STATES,

Defendant

[ S A N
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Jason Ellis Perry, Law Office of &son Perry Esquire Cheshire,Connecticut Counsel for
Plaintiff.

Sheryl Lynn Floyd, United States Department of Justice, Civil Division, Washington, D.C.,
Counsel for Defendant.

MEMORANDUM OPINION AND ORDER
BRADEN, Judge.
l. RELEVANT FACTS. !

On September 8, 1993, Nathan T. Meidl (“Plaintiff”) enlisted in the AReserve
Officers' Training Corp (“Army ROTC") program while attending the University of Wisconsin.
AR 209. On April 9, 1996, Plaintiff entered active duty in the United States Army. AF940,
204. On April 30, 2000, hevas appointed as a commissioned officetha Active Guard
Reserve (“ASR”) program. AR 167.

Later in 2000, while serving in theGR, Plaintff began to experience bilateral foot pain
that wasaggravated by prolonged standing and running. AR 10. In 2001, he was diagnosed with

! The elevant facts were derived from tHday 6, 2011Administrative Record (“ARL-
2171).
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pes planu$ Id. In early 2002, Plaintiff began to experience pain in hisefst that was
aggravated by daily activities, as a resultdefenerative changés his left wrist joint. AR 3,
10.

On October 5, 2005 Plaintiff entered into active dutyireg as an Acquisitions Corps
Officer. AR 10, 95. In April 2006, while lifting weightsehore his left pectoralis major and
injured his shoulder, requiring surgerid. Due to these injuries, Plaintiff hadlimited range of
motion and difficultybearingmore than five poundsf weight. I1d. On April 26, 2006, he was
diagnosed with hypertension. AR 11. As a resulisfnjuries and surgical treatment, Plaintiff
reverted to AGR statusAR 10.

From October 10, 2008 to October 21, 2008, Plaintiff againdeployed to Iraq for a
temporary tour of duty. AR 10After his return, m April 2009, hispes planusvas “graded as
severe, bilaterally with pronation, intolerance to weight bearing, exdestdading, and extended
walking.” AR 1011. In June 2009, Plaintiff began to develop bilatptahtar fasciitis that
was painful wherhe woremilitary foot wear. AR 11. In 200®laintiff’s left Achilles tendon
rupturedfrom playing basketballrequiring orthopedic surgery and resulting in residual heel
pain. AR 11. Thereafter, Plaintiff's military physicians directed that he be uatad for
physical disability by a Medical Evaluation Board (“MEE").

On November 12, 200®laintiff was examined atneorthopedic clinic in preparation for
evaluation by a MEB. AR 1-3. The clinic examined Plaintiff's left shoulder, his left ankle, a
surgical scar, and his left wrist. AR 2. The clinic concluded that Plastéft shoulder and
wrist pain did not meeArmy retention standards because they interfered withabikty to
perform military duties. AR-3. The dinic concluded that Plaintiff's left ankle paihowever,
met retention standards. AR 2. The orthopedic clinic did not examine Plaip&f’ planusor
plantar fasciitis AR 28.

On February 26, 2010, Plaintiffs commander, recommended that the Army not retai
Plaintiff due to his left shoulder injury, left wrist pain, bilatgpak planusand bilateraplantar
fasciitis, becauseéPlaintiff could not perform his Military Occupational Specialty (“/8Q as an
acquisition or logistics officerAR 8.

2 pes planusis the medical term for flatfeet. DORLAND’S ILLUSTRATED MEDICAL
DICTIONARY at 1441 (31st ed. 2007) (GRLAND'S").

3 Plantar fasciitis refers to inflammation of the sole of the footoRDAND’s at 692, 1476.
* The AR does not contain a document reflecting the date affieisal

®> The Army may convene a medical evaluation of a Soldier “when a question ariees as t
the Soldier’'s allity to perform the duties of his or her office, grade, rank, or ratirggalree of
physical disability.” Army Reg. 6380 11 46, 47, 48. A MEB is convened to “document a
Soldier's medical status and duty limitations insofar as duty is affectéidel8oldier’s status.”
Army Reg. 63540 { 410. If the MEB finds that a Soldier is not medically qualified for
retention, it will recommend referrtd a Physical Evaluation Boardd.



On February 28, 201& MEB considered Plaintiff's medical condition and concluded
that his left shoulderleft wrist, pes planus and plantar fasciitisdid not meet the Army’s
retention standards. AR 8. The MEB found, howevethat Plaintiff's left Achilles tendon
rupture and hypertension met retention standards. AR 13. As a resiizBheecommended
referral toa Physical Evaluation Board (“PEB™or further evaluation. AR 13.

On March 9, 2010beforethe PEBconvenedPlaintiff was gven an opportunity to have
the MEB'’s findingsreviewed by an impartiahedical professionalAR 14. In addition, Plaintiff
was afforded the opportunitg review the MEB’s findings to decide whetherdwmcurredand
if not, to submit astatemenexplaininganydisagreementld. Plaintiff declined the opportunity
for an impartiaimedical evaluatiomnddid not dispute the findings and recommendatiothef
MEB. AR 15-17.

On March 25, 2010, the PEB considered Plaintiff's medieabrds,determined that
Plaintiff's chronic shoulder pain and wrist pain conditisaaderedhim unfit for service, and
rated each at a ten percent disability for a totalahty percent disability. AR 19-20. The
PEB, however, determined that the bilatgras planusbilateralplantar fasciitis left Achilles
tendon, and hypertension were not unfitting conditions, and thus were not rated. AR 19.
Therefore, the PEB recommended discharge with severance pay at a twenty psatdity d
rate. AR 20.

On March 31, 2010, after the PEB issw@atktermination, the orthopedic clinic issued an
Addendum indicating thaalthoughit had not examined Plaintiff's bilaterges planus and
plantar fasciitis an examination by a podiatrist on April 13, 2008se conditionsdid not meet
retention standarddd.

On April 7, 2010, Plaintiff acknowledged that he was informed of his rights by the PEB
Liaison Officer (“PEBLO”). AR 21-27. Plaintiff was given three options: (1) accept the
preliminary findings of the PEB and waive his right to a formal hearing; (2) stotite
preliminary findings and waive his right to a formal hearing; and (3) contestréfienipary
findings anddemand a formal hearindd. Plaintiff decided to concur with the result of the PEB
and waive a formal hearing of his case.

On July 13, 2010, Plaintiff was discharged from active duty in the Army due to his

® PEBshave authority to evaluate a Soldier’'s physical disability based on the fadjowi
three factors: 1) whether the Soldier is physically fit or unfit to performdihtees of the
Soldier’s office, grade, rank, or rating; 2) whether the disability is of age¥nt nature; and 3)
whether the disability meets the criteria established by law for compens&esArmy Reg.
63540 11 419(a)(1}(3). If the PEB determines that a Soldier is unfit because of a physical
disability and is entitled to benefits, the BPHetermines a percentage rating for each disability
rendering the Soldier unfit for duty. Army Reg. 635-40 1B4.

" The Veterans Affairs Schedule for Rating Disabilities is used in derivéngeptage
ratings. Army Reg. 635-40 Y 4-19.



disability. AR 30. Plaintiff was sepated from the Army with disability severance phayt did
not receive medical retiremehecause his disability rating was less than thirty percent and he
had lesghan twenty years of service. AR 19.

Il. PROCEDURAL HISTORY .

On February 10, 2011, Plaintiff filed a Complaint (“Compl.”) in the United States Court
of Federal Claims alleging that he was denied disability retirement payeaeéitbto whichhe
is entitled under 10 U.S.C. § 1201. Compl. § 22. The February 10, 2011 Comalslaatieges
that the PEB faileto ratehis disabilities at an eighty percent level provide an adequate MEB
evaluation andto apply applicable evidentiary standards. Compl. § 22. On May 6, 2011, the
Government filed the Administrative Recaféd\R 1-211") and a Motion For Judgment On The
Administrative Record (“Gov’'t Mot.”). On Jung 2011, Plaintiff fled a CrossMotion For
JudgmentOn The Administrative Recor@PIl. Mot.”), together withattached Exhibits (“PIl. Ex.
at 1:10”). On July 8, 2011, the Government filed a Reply (“Gov’'t Refgdyether witha
Supplemental Administrative Record (“SAR1B").

1. DISCUSSION.
A. Jurisdiction.

The jurisdiction of the United States Court of Federal Claims is established byadker T
Act. See28 U.S.C. § 1491 The TuckerAct authorizes the coutto render judgment upon any
claim against the United States founded either upon the Constitution, or any Amigre€s or
any regulation of an executive department, or upon any express or impfigdct with the
United States, or for liquidated or unliquidated damages in cases not sounding’ in2&rt.
U.S.C. § 1491(a)(1) The Tucker Act, however, fa jurisdictional statute; it does not create any
substantive right enforceable againstltheted States for money damages.[T]he Act merely
confers jurisdiction upon [the United States Court of Federal Claims] whenevsulbistantive
right exists: United States. Testan424 U.S. 392, 3981976). Therefore, a plaintiff must
identify and plead an independent contractual relationship, constitutional provision, federal
statute, or executive agency regulation that provides a substantive right to daonagesSee
Fisherv. United States402 F.3d 1167, 1172 (Fed. Cir. 20@&h banc) (“The Tucker Act itself
does not create a substantive cause of action; in order to come within the juriddieiohand
the waiver of the Tucker Act, a plaintiff must identify a separate source ahatilss lawthat
creates the right to money damaggs.The burden of establishing jurisdiction falls upon the
plaintiff. See FW/PBS, Inw@. Dallas 493 U.S. 215, 2311990) (holding that the burden is on
the plaintiff to allege facts sufficient to establish jurisdicti@®e alsdiRCFC 12(b)(1).

The Féruary 10, 2011 Complaimtvokes thgurisdiction of the United States Court of
Federal Claims under the Tucker Act, 28 U.S.C. § 1491(a)(1) and 10 U.S.C..8C@apl. 1 2.
Therefore the court has subject matter jurisdiction over the claims alleged for disability
retirementtherein SeeSawyerv. United States930 F.2d 1577, 15881 (Fed. Cir. 1991)
(holding that claims challenging disability status under 10 U.S.C. 8 m2@1be adjudicated by
the United States Count Federal Claims).



B. Standing.

The United States Supreme Court has held that “the question of standing is whether the
litigant is entitled to havehe court decide the merits of the dispute or of particular issues.”
Warth v. Seldin 422 U.S. 490, 498 (1975). Standing must be deteani“as of the
commencement of suit.’"Rothe Dev. Corpv. Dep't of Def, 413 F.3d 1327, 1334 (Fed. Cir.
2005). The party invoking federal jurisdiction bears the burden of establishing stai@keg.
Lujan v. Defenders of Wildlife504 U.S. 555, 5661 (1992). Specifically, “a plaintiff must
show [that] it has suffered an ‘injury in fact’ that is . . . concrete and particediaaizd . . . actual
or imminent, not conjectural or hypothetical; . . . the injury is fairly traceablectcltallenged
action ofthe defendant; and . . . it is likely, as opposed to merely speculative, that themiijury
be redressed by a favorable decisidfriends of the Earth, Incv. Laidlaw Envtl. Serv., Ing.
528 U.S. 167, 180-81 (2000) (internal citations omitted).

TheFebruary 10, 2011 Complaint alleges that Plaihi#$ suffered an injury in fathat
can be determined in a specific amount and is traceable to the Army’s unlawfolidatem of
disability retirement pay and benefits. Compl. {1 22. Therefore, the court hasidetethat
Plaintiff has standing to bring the claims allegedhe February 10, 2011 Complaint.

C. Standard For Judgment On The Administrative Record, Pursuant To RCFC
52.1.

A motion for judgment on the administrative record, pursuaRG6C52.], is akin to an
expedited trial on the record and has no counterpart in the Federal Rules of CivduRro&ee
RCFC 52.1, Rules Committee Note (July 13, 2088§ alsdBannum, Incy. United States404
F.3d 1346, 1356 (Fed. Cir. 2008 T]he judgment on an administrative record is properly
understood as intending to provide for an expedited trial on the record.”). Accordingly, on
motion for judgment on the administrative record, the court is required tonileeewhether the
plaintiff has met the burden of proof to show that the relevant federal agency decision was
without a rational basis or not in accordance with the lavat 1348 (instructing the trial court
to make “factual findings under RCFC [52.1] from the [limited] record ewéeas if it were
conducting a trial on the record§ge also Afghan Am. Army Servs. CorfJnited States90
Fed. CI. 341, 355 (2009) (“In reviewing crasmtions for judgment on the administrative
record, the court must determine ‘whether, given all the disputed and undispused fpatty
has met its burden of proof based on the evidence in the record.” (citations gmitldw
existence of a material issue of fact, however, does not prohibit the court fromgyeaniotion
for judgment on the administrative record, nor is the court required to conduct an awdenti
proceeding.See Bannuni04 F.3d at 13584 (“RCFC [52.1]requires the [United States] Court
of Federal Claims, when making a prejudice analysis infitBe instance, to make factua
findings from therecordevidence as if it were conducting a troa therecord?).



D. The Government's May 6, 2011 Motion For Judgment On The
Administrative Record.

1. The Government’s Argument.

The Government argues that the United States Coukppéals for the Federal Circuit
andthe United States Court of Federal Claitmsveconsistentlyheld that aSoldiefs failure to
exercise his right to a formal PEB waives his abilitpteserve a clainn this court. SeeStine
v. United States92 Fed. Cl. 776, 798 (2010) (“To the extent plaintiff alleges error by the
[informal] PEB, Plaintiff's] waiver precludes th§c]ourt from reviewing such allegations.9ee
also Gantv. United States63 Fed. CI. 311, 318 (2004) (“By waiving a formal hearingnpf&
prevented [th&Governmerjtfrom . . . having an opportunity to entertain any claim or objection
and to develop a full record that this court could revievaffld, 417 F.3d 1328, 1332 (Fed. Cir.
2005). In this casePlaintiff waived the formal PEBearing by initialing the entrgn the last
page of DA Form 19S%taing “I concur and waive a formal hearing of my case.” Gov’'t Mot. at
12.

Nevertheless, a waivenust bevoluntary. SeeStine 92 Fed. Clat 792 (Plaintiff may
“‘demonstrate involuntariness by showing, among other things, that he made tiendewier
duress, . . . thdtewas misled bynis counsel’s advice, . . . or thiewas legally incompetent at
the time of the waiver.” (citations omitted)Here,Plaintiff has not establishatiat signing the
waiver was involuntary or unknowing. Gov't Mot. at 18pecifically, Plaintiffwasnot misled
or misinformed, did not make the decision under duress, andomgsetent at the time he signed
the waiver. Gov't Mot. at 14Accordingly, Plaintiff waived his right to a judicial review of the
informal PEB hearing Gov't Mot. at 17.

2. Plaintiff's Response.

Plaintiff responds that he only waived his right to a formal PEB hearing, noghtstei
judicial review of the informal PEB dea, since Army Regulations do not explain that this is
a consequence of waiving a formal PEB hearing. Pl. Mot-:&tI2. The cases cited by the
Government are distinguishable because Plaintiff has not appealdasbswcHor correction of
military records PIl. Mot. 1213. The court should narrowly construe waiver because military
disability evaluation is nomadversarialand no right to counsel attachedilu@a formal PEBis
convened. Pl. Mot. at 1(titing Army Reg. 63540 Y 421).

Even assuminghat Plaintiff waived the right of judicial reviewthat waiver was
unknowing and involuntary. Pl. Mot. at 9. First, Plaintiff was not aware ofotiadity of his
disabilities, including asthma, sleep apreadmental health conditions, until aftére informal
PEBproceeding PIl. Mot. at 9.SecondPlaintiff was mislé because the Army failed to explain
that waiver of judicial review would result from waiver of a formal PEB ingarPI. Mot. at 9
10. Finally, Plaintiff was not aware at the time wéiver that the MEB did not properly assess
his range of joint motion in accordance with tBepartment of VeteranAffairs (“VA”)
disability worksheets. PI. Mot. at 10.



3. The Court’'s Resolution.

The United States Court of Appeals for the Federal Ciemdtthe United States Court of
Federal Claims have held that waiveraoformal PEB hearinglsowaives the right of judicial
review of the informal PEB determination in the United States Court of Federal Cl&irGge
Gant 63 Fed. Cl. at 31¢holding that failure to contesie informal PEB’s hearings waived the
right to challenge them at the United States Court of Federal Claaffid),417 F.3dat 1332
(holding that judicial review was waived bgluntary acceptance of the “finding of unfgss for
duty and the disability rating assigned to him by the preliminary REBt denied 546 U.S.
1043 (2005);seealso Stine 92 Fed. Clat 798 (“To the extent plaintiff alleges error by the
[informal] PEB,[plaintiff's] waiver precludes the Courbm reviewing such allegations.”)t is
undisputed thaPlaintiff waived his right toa formal PEB review AR 27. Thus Plaintiff’s
waiver of a formal PEB hearing precludedicial review of his cas@.

Nonethelessthe waiveris ineffectiveif it was involuntary. SeeVan Cleavev. United
States 402 F.3d 1341, 1344 (Fed. Cir. 2005) (holding thataiveris effectiveonly if it is a
“knowing waivet). For examplewaiver is involuntary if it resuls from misrepresentatioor
deceptiorby Army. SeeMoyerv. United States190 F.3d 1314, 1320 (Fed. Cir. 1998lding
that an act is deemed involuntary if it “results from misrepresentation gotaecen the part of
government officery; see alsaGant 63 Fed. Cl. aB19 (“An act induced bynisrepresentation
can render that act involuntary.”)Misrepresentation “can be caused by providing misleading
information or by failing to provide relevant informatidiGant 63 Fed. Cl. at 319.

Plaintiff contends thahis waiver was invalid becaube was not aware of thell extent
of his disabilities until after his informalEB. PIl. Mot. at 9. Plaintiff, howeverdoes not argue
that the Army concealed the existence or extent of his disabililescasehasever heldthat a
plaintiff's failure to understand the extent of his medical problemdersa waiver involuntary.
Moreover, acording to the medical records Plaintiff attached to his brief, he was wagié dlat
he had asthma and sleep apnea pgadhe PEB’s evaluatioon March25, 2010. PIl. Ex. at 2
(noting Plaintiff's intermittent asthma, mild obstructive sleep apnea, teymon, and
dyslipidemia on March 8, 2010Plaintiff previously had surgery to addrdss sleep apneald.
Plaintiff was given opportunitiet® bringthese conditionthe attention of tht1EB and PEBbut
chose not to do so AR 15 27 (Plaintiff affirming that“the MEB adequately reflected the
complete spectrum of the Soldier’s injuries and/or illness”)

® Plaintiff asserts thaGtineand Gant are distinguishabl®ecause those cases reviewed
decisions by a board for correction of military records. Pl. Motl3.2 Thefact that those cases
were brought before a board for correction had no bearing on the holding of thosanthses
therefore this distinction is irrelevant.

® Although baring judicial review of the informal PEB, wiver of a formal PEB
evaluationis not a jurisdictional defect, as Plaintiff properly has invoked the court’s Tucker Act
jurisdiction through 10 U.S.C. § 1204 moneymandating statuteSee Van Cleayd02 F.3dat
1344 (“[E]ven if acceptance of a PEB decisionymaat as a bar to a lateaon . . .the bar is not
jurisdictional in naturg (internal quotation marks omitted)).



Plaintiff alsocontends that he was misled because the Army failed to explain that waiver
of judicial review would result from waiver of a formal PEB hearing. Pl. Mot9-a&0.
However,the case law clearly establishbst whena Soldierwaives his right to challenghe
findings of an informal PEBhe waives his right to challenge theformal PEB findings in the
United States Court of Federal Claimén Gant the United States Court of Federal Claims
observed thathe military regulations and forms were silent on timpact of wavier of a formal
PEB hearingon judicial review, but nonethelesncludedthat waiving formal PEB review
results in waiver of judicial regiv of the informal PEB decisior63 Fed. Clat 319. Further, it
is a “wellestablished rule that a citizen is presumed to know the law, and that ignorance of the
law will not excuse.” Pagev. United States51 Fed. CI. 328, 339, n.13 (2001) (internal
guotationmarksomitted).

Finally, Plaintiff asses thathis PEB Liaison Officedid not notify him that the MEB
improperly measurd his left shoulderand left wrist rangesof joint motion by failing to re
measure him after three repetitiooseach joint. PIl. Mot. at 10 Assuming this is truethis
argument isrrelevant because the PEB foutgseconditions to be unfitting and properly rated
the conditions in accordance with théeterans Affairs Schedule for Rating Disabilities
(“WVASRD”). AR 19. The VA rated Plaintiff's left wrist and leftheulder conditions at ten
percent each, the same rating the Army gave these conditions, and Plaintiff deeggest that
he should have been rated higher for these conditions. Compl. Mutther his PEB Liaison
Officer was only required toomparethe PEB findings with Plaintiff's MEB findingwerify that
the PEB did not overlook any condition that may substantially alter his lsemreiit “[c]heck
each [joint injury] to assure the member has been rated the most advantagebuarnmgyReg.
635-40 9 G7(b)1)(a)(b). Plaintiff has offered no evidence that he was not rated in the most
advantageous wawith respect to these two conditiong.herefore this alleged failure is not
sufficient to make Plaintiff's waiver involuntary.

Therefore, the court has concluded that Plaimbftintarily waived judicial review of the
informal PEB. Nevertheless, tidses not preclude review of by the Army Bo&sdCorrection
of Military Records(*ABCMR”) or reviewby the United States Court of Federal Claimsuwoy
decision by that BoardSeeSting 92 Fed. Clat 794 (“[W]aiver of review of an [informal PEB]
determination is not equivalent to waiver of the right to judicial review of esulent
administrative review of the case to determine whetheNthw had committed error(internal
guotation marks omitted); Van Cleavev. United States 70 Fed. CIl.674, 677 (2006)
(“[PJlaintiff's voluntary acceptance of the informal PEB decision wdiveview by a formal
Physical Evaluation Board, but did not necessarily prevent his appeal to thef@daodrection
of Naval Reords].]").

VI. CONCLUSION.

Because waiver is not jurisdictional and does not preclude judicial review of sutiseque
administrative review of the case, this case is hereby remanded to the ABCMRtlier fu
administrative action pursuant to RCFC 52.2The case is stayed for the duration of remand
proceedings. The ABCMR is directed to provide the court with a decision within 180Tdagy/s

19 RCFC 52.2(a) allows the copsdua sponteto “order the remand of appropriate

matters to an administrative or executive body or official.” RCFC 52.2(a).
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Government is directed to report to the court every 90 days on the status of the remand
proceedings.

On remand the ABCMR is to consider the following issues: whether Plaintiff's
separation from active duty complied with applicable laws and policies; whethietiff had
unfitting physical conditions in additicl shoulder and wrist pain at the time of separgtand
whether Plaintiff's disabilityrating was appropriate. The AB/R is directed to take any
corrective action the board deems appropriate based on its review.

IT IS SO ORDERED.
s/ Susan G. Braden

SUSAN G. BRADEN
Judge
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