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10 U.S.C. § 1201 (2006) (compensable
disabilities);

10 U.S.C.A. § 1216a(b) (2012nédical
conditions considered idisability
determinatios);

Army Regulation 635-40physical evaluation
for separatio)

38 C.F.R. § 4.3résoling reasonable doubt in
disability rating);

38 C.F.R. § 4.7 (choosing between two
disability evaluatiors);

RCFC 521 (judgment on the administrative
recoro;

RCFC 522 (remanding to an administrative
body).

NATHAN T. MEIDL,
Plaintiff,

V.

THE UNITED STATES,

Defendant.
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Jason E. Perry Cheshire, Corecticut Counsel for Plaintiff.

Sheryl L. Floyd, United States Depament of Justice, Civil Division, Washington, D.C.,
Counsel for Defendant.

Captain Rachel A. Landsee United States Army Litigation Division, Of Counsel for
Defendant.

MEMORANDUM OPINION AND ORDER
RELEVANT FACTS. !

On September 8, 1993, Nathan T. Me{“Plaintiff”) enlisted in the ArmyReserve
Officers’ Training Corps (“Army ROTC”) program while attending the University os¥dnsin.
AR 209. On April 9, 1996, Plaintiff entered active duty in the United States AARy99. On
April 30, 2000, he was appointed as a commissioned officer in the Active Guard Reserve
(“AGR"). AR 167.

! The relevant facts are derived from tkay 6, 2011 Administrative Reos (“AR 1-
211"), as supplementedn July 8, 2011 (“SAR -16€"), June 7, 2011 (“PIl. Ex. at-10"), and
February 27, 2012 (“Gov’'t SR at A1-A38and discussed in large pantMeidl v. United States
100 Fed. Cl. 1 (2011) Keidl I").
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In 2000, while serving in the AGR, Plaintiff began to experience bilateral foot pain that
was aggravated by prolonged standing and running. AR 10. In 2001, he was diagnoped with
planus?® Id. In early 2002, Plaintiff began to experience pain as a result of degeneteativges
to his left wrist AR 3, 10.

On October 5, 20Q%Plaintiff entered into active duty in Iraq as an Acquisitions Corps
Officer. AR 10, 95. In April2006, while lifting weights, Plaintiffore his left pectoralis major
and injured his shoulder, requiring surgeR 10, 95. As a result othese injuries, Plaintiff
had a limited range of motion and difficulty bearing more than five pounds of weght10.

On April 26, 2006, he was diagnosed with hypertension. AR 11.

In October2008, Plaintiff agairwasdeployed to Iraq for a temporary tour of duty. AR
10. After his returrto the United Statesn April 2009, Plaintiff's pes planusvas “graded as
severe, bilaterally with pronation, intolerance to weight bearing, eatistanding, and extended
walking.” AR 1011. In June 2009, Plaintiff began to develop bilatptahtar fasciitis that
was panful when he wore military footwear. AR 11. In 2009, Plairgififfered a basketball
injury; his left Achilles tendon ruptured, requiring orthopedic surgery and reguitiresidual
heel pain. AR 11. Thereafter, Plaintiff's military physicians directed that he be evaluated f
physical disability by a Medical Evaluation Board (‘MEE")AR 1.

On November 12, 2009, Plaintiff was examined at an orthopedic clinic in preparation for
evaluation by aMEB.®> AR 1-3. The clinic examined Plaintiff's left shoulder, his left ankle, a
surgical scar, and his left wrist. AR 2. The clinic concluded that Plaintéft shoulder and
wrist pain did not meet Army retention standardscause they interfered with his ability to
perform military duties, but that Plaintiff's left ankle pairet retention standardsAR 2. The
orthopedic clinic did not examine Plaintiffges planu®r plantar fasciitis AR 28.

On February 26, 2010, Plaintif's Commander recommended that the Army not retain
Plaintiff due to his left shoulder injury, left wrist pain, bilatgpak planusand bilateraplantar

2 Pes planuds the medical term foflatfoot. SeeDORLAND’S ILLUSTRATED MEDICAL
DICTIONARY at 1441 (31st ed. 2007) (GRLAND'S").

3 Plantar fasciitis refers to inflammation of the sole of the fodeeDORLAND’S at 692,
1476.

* The Administrative Recordioes not contain a documereflecting the date of this
referral

® The Army may convene a medical evaluation “when a question arises as todiee'Sol
ability to perform the duties of his or her office, grade, rank, or rating because o€gbhysi
disability.” Army Reg. 63540 11 46, 47, 48. A MEB is convened to “document a Soldier’s
medical status and duty limitations insofar as duty is affected by the Soklaits.” Army
Reg. 63540 1M 410. If the MEB finds that a Soldier is not medically qualified for retenton
referralis made to a Physical Evaluation Boaltd.



fasciitis, because Plaintiff could noegorm his Military Occupational Specialty (‘“MOS”) as an
acquisition or logistics officerAR 8.

On February 28, 201towever, arlMEB considered Plaintiff's medical condition and
concluded that, due to the conditionlo$ left shouldeand left wrist and hispes planusand
plantar fasciitis Plaintiff did not meet the Army’s retention standards, butléis Achilles
tendon rupture and hypertension met retention standards.10AR8. As a result, the MEB
recommended a referral to a Physical EvatumBoard (“PEB”S for further evaluation. AR 13.

On March 9, 2010, before the PEB convened, Plaintiff affmrdedan opportunity to
have the MEB’s findings reviewed by an impartial medical professiandlto review the
MEB'’s findings and submit any siigreementAR 14. Plaintiff declined the opportunity for an
impartial medical evaluation and did not dispute the findings and recommendation of Ehe ME
AR 1517.

On March 25, 2010, the PEB considered Plaintiff’'s medical recndsletermined that
his chronic shoulder and wrist pain rendered him unfit for servicetveenty percent disability.
AR 1920. The PEB, however, determined that the bilatpe planus bilateral plantar
fasciitis left Achilles tendorrupture and hypertension did netarrant a disability rating AR
19. Consequentlythe PEB recommendetddischarge with severance pay at a twenty percent
disability rate. AR 20.

On March 31, 2010, after the PEB issued a determination, the orthopedicatdioic
issued an Addendum irm@ting that although it had not examined Plaintiff's bilatepals planus
and plantar fasciitis an examination by a podiatrist on April 13, 20fund thatthese
conditions did not meet retention standard®& 28.

On April 7, 2010, Plaintiff acknowledged that he was informed of his rightedyEB
Liaison Officer AR 27. Plaintiff was given three options: (1) accept BB preliminary
findings and waive his right to a formal hearing; (2) contest the prelimfiratings and waive
his right to a formal hearing; and (3) contest the preliminary findings and demananal for
hearing. AR 27. Plaintiff concurredwith the PEBfindings and waivel a formal hearing of his
case.AR 27.

® PEBshave authority to evaluate a Soldier's physical disability based on the fadjowi
three factors: 1) whether the Soldier is physically fit or unfit to performdiftees of the
Soldier’s offiee, grade, rank, or rating; 2) whether the disability is of a permanent nature; and 3)
whether the disability meets the criteria established by law for compens&@esArmy Reg.
63540 17 419(a)(1}(3). If the PEB determines that a Soldier is unfitsse of a physical
disability and is entitled to benefits, the PEB determines a percentage ratgarfodisability
rendering the Soldier unfit for dutyseeArmy Reg. 635-40 T 49(i).

" The Veterans Affairs Schedule for Rating Disabilities is usedetermine disability
ratings. SeeArmy Reg. 635-40 | 4-19.



On June 27, 2010, Plaintiff was diagnosethwevere obstructive sleep apnéd. Ex. at
6-7.

On July 13, 2010, Plaintiff was discharged from active duty in the Amtty disability
severance pay, but did not receive medical retirement because his disabigywasi less than
thirty percent and he haiwerthan twenty years of service. AR 19, 30.

Il. PROCEDURAL HISTORY .

On February 10, 2011, Plaintiff filed a Complaint (“Compl.”) in the United States Court
of Federal Claims alleging that he was denied disability retirementrghipenefits to which he
is entitled under 10 U.S.C. § 1201. Compl. T 22. The Complaint also alleges that the PEB failed
to: rate his disabilities at an eighty percent lepebvide an adequate MEB evaluatiamd apply
applicable evidentiary standards. Compl. § 22.

On May 6, 2011, the Government filed the Administrative Record and a Motion For
Judgment On The Administrative Record. On June 7, 2011, Plaintiff filed a-Kodss For
Judgment On The Administrative Record, together with attached Exhibitsuly8, 2011, the
Government filed a Replyogether with a Supplemental Administrative Record.

On August 10, 2011the United States Court of Federal Clairasmiandedhe case to the
Army Board for Correction of Military RecordsABCMR?”) for further administrative action
pursuant to RCFC 52%2.SeeMeidl I. Specifically,the court ordered the ABCMR toonsider
the following issues:1() whether Plaintiff's separation from active duty complied with applicable
laws and policies{2) whether Plaintiff had unfitting physical conditions in addition to shoulder
and wrist pain at the time of separation; a3 whether Plaintiff’'s disabilit rating was
appropriate.ld. at 8. The case was stayedringthe remand Id.

On October 24, 2011the Lhited SatesArmy Physical Disability Agency (“USAPDA”)
issued an advisory opinion “[rlecommending no chatmgehe Plaintiffs military records.”
Gov't SRat A35-A38. On December 13, 201PJaintiff respondedhat the USAPDAfactual
findings were incorrecandthatthe recommendationo deny reliefwascontrary to law andiid
not addresghe injustices in the cas&ov't SRatA18-A34.

On February, 2012 the ABCMR deniedPlaintiff's request for relief Gov't SRat A3-
Al17. The ABCMR found (1) Plaintiff's separation from service complied with applicable laws
and policies (2) Plaintiff properly was processed through the Army’s physicdisability
evaluation system(3) Plaintiff was provided an appropriate disability rating based on the
unfitting conditions identified by thBEB;, and (4) Raintiff's rights were fully protecteduring
the separation proces§ov't SRat A15-Al7.

On May 18, 2012Plaintiff filed a Supplemental Brief In Support Of Plaintiff’'s Motion
For Judgment On e Administrative Recordn the United States Count Federal Claimg*Pl.

8 The court sua sponte may “order the remand of appropriate matters to an
administrative or executive body or official.” RCFC 52.2(a).
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Supp.”). On June 22, 2012, th&overnmentfiled a Supplemental Brief In Opposition To
Plaintiffs CrossMotion For Judgment On The Administrative Record And In Support Of
Defendant’'s Motion For Judgment Om&Administrative Recat (“Gov’t Supp.”). On Juy 10,
2012, Plaintiff filed a Reply‘Pl. Regdy”).

Il. DISCUSSION.
A. Jurisdiction And Standing.

The jurisdiction of the United States Court of Federal Claims is established byadker T
Act. See28 U.S.C. § 1491. The Tucker Act authorizes the ctaartender judgment upon any
claim against the United States founded either upon the Constitution, or any Amigre€s or
any regulation of an executive department, or upon any express or impliecccantrathe
United States, or for liquidated or unliquidated damages in cases not sounding’ in2®rt.
U.S.C. § 1491(a)(1). The Tucker Act, howevef,agurisdictional statute; it does not create any
substantive right enforceable against the United States for money damag&€the Act merely
confers jurisdiction upon [the United States Court of Federal Claims] whenevsulblstantive
right exists: United States. Testan424 U.S. 392, 3981976). Therefore, a plaintiff must
identify and plead an independent contractual relationship, constitutional provisderalf
statute, or executive agency regulation that provides a substantive right to daonagesSee
Fisherv. United States402 F.3d 1167, 1172 (Fed. Cir. 20@&h bang (“The Tucker Act itself
does not create allsstantive cause of action; in order to come within the jurisdictional reach and
the waiver of the Tucker Act, a plaintiff must identify a separate source ahatilss lawthat
creates the right to money damaggs.The burden of establishing jurisdiction falls upon the
plaintiff. See FW/PBS, Inw@. Dallas 493 U.S. 215, 2311990) (holding that the burden is on
the plaintiff to allege facts sufficient to establish jurisdictiosge alsoRCFC 12(b)(1)
(establishing lack of subject matter jurisdictesa defense)

In Meidl I, the court determined that the February 10, 2011 Complanoked the
jurisdiction of the United States Court of Federal Claims under the Tucker Act, 28.8.S.C
1491(a)(1)as itchallengd the determination oPlaintiff's disability statusunder10 U.S.C. §
1201 Compl. 1 2seealso Sawyerv. United States930 F.2d 1577, 15881 (Fed. Cir. 1991)
(holding that claims challenging disability status unt@e U.S.C. 8 1201 may be adjudicated by
the United States Coudf Federal Claims).In addition,althoughPlaintiff “voluntarily waived
judicial review of the informal PEBJ,]he retained the right to seek adimstrative review of the
informal PEB decision and judicial review of that administrative revi@seMeidl I, 100 Fed.

Cl. at 8. The court remanded the case¢he ABCMR. Id.

In addition, inMeidl I, the court determined thahe February 10, 2011 Complaint
allegedthat Plaintiffsuffered an injury in fact that can be determined in a specific amount and is
traceable to the Army’s unlawful determination of disability retirement pdybarefits. Compl.

1 22 see also Friends of the Earth, Ine. Laidlaw Envtl. Serv., Inc.528 U.S. 167, 1881
(2000) (TA] plaintiff must show[that] it has suffered an ‘injury in fact’ that is . . . concrete and
particularized and . . . actual or imminent, not conjectural or hypothetical; . . . theignfamyy
traceable to the challenged action of the defendant; and . . . it is likely, as opposedlyo me



speculative, that the injury will be redressed by a favorable decis(oriérnal citations
omitted).

B. Standard For Judgment On The Administrative Record, Pursuant To RCFC
52.1.

A motion for judgment on the administrative record, pursuaRG&C 52.1is akin to an
expedited trial on the record and has no counterpart in the Federal Rules of CivduRzo&ee
RCFC 52.1, Rules Committee Note (July 13, 2088% alsdBannum, Incv. United States404
F.3d 1346, 1356 (Fed. Cir. @D) (“[T]he judgment on an administrative record is properly
understood as intending to provide for an expedited trial on the record.”). Accordingly, on
motion for judgment on the administrative record, the court is required tondetewhether the
plaintiff has met the burden of proof to show that the relevant federal agency decason w
without a rational basis or not in accordance with the ladvat 1348 (instructing the trial court
to make “factual findings under RCFC [52.1] from the [limited}orel evidence as if it were
conducting a trial on the record$ge also Afghan Am. Army Servs. CorfJnited States90
Fed. Cl. 341, 355 (2009) (“In reviewing cras®tions for judgment on the administrative
record, the court must determine ‘whether, given all the disputed and undispused fpatty
has met its burden of proof based on the evidence in the record.” (citations omittdéw)). T
existence of a material issue of fact, however, does not prohibit the court fromgyeaniotion
for judgment on the administrative record, nor is the court required to conduct an awdenti
proceeding.See Bannun¥04 F.3d at 13584 (“RCFC [52.1]requires the [United States] Court
of Federal Claims, when making a prejudice analysis infitge instance, tomake factual
findings from therecordevidence as if it were conducting a troad therecord?).

The United StatesCourt of Federal Claim$Sreviews a[board for correction of military
record$ decision to determine if it is arbitrary, capricious, camtri law, or unsupported by
substantial evidence.Rothv. United States378 F.3d 1371, 1381 (Fed. Cir. 2004 plaintiff
must ‘show by cogent and clearly convincing evidéntteat the board’s decision failed by at
least one of those standard&ronkev. Marsh, 787 F.2d 1569, 1576 (Fed. Cir. 1986).

The court now applies this standardreviewto the ABCMR’s February 2, 2012 remand
decision

C. Whether The Army Board For Correction Of Military Records Finding
Regarding Plaintiff's Pes Planus And Plantar Fasciitis Was Contrary To
Law, Arbitrary, Capricious, Or Unsupported By Substantial Evidence

Plaintiff asserts that the ABCMR decisioinlated 10 U.S.C88 1201,1216a; 38 C.F.R.
88 4.3, 4.7; and Army Reg. 635-40 1 4-19 was arbitrary and capriciou®l. Supp. at 5-6.

Plaintiff asserts that the ABCMRvas arbitrary and capricious in pointing to the
longstanding nature of Plaintiff's foot conditions as evidence that they did not nmakenfii for
service. Pl. Suppat 5 (There is no statutory or regulatory reason why the timing of these
disabilities . . . was a disqualifying factor for compensability.” rigitl0 U.S.C. § 120(2006)
(basing disability determinations on conditions “not noted at the time of thecpemember’s
entrance on active duty”) and Army Reg. 685 14-19 (compensating disabilitiegnturred or
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aggravated while the Soldier was entitled to basic pay”"Jhe Government responds that
Plaintiff's ability to continue performing his duties @fthis foot conditions were diagnosed
evidences that they did not render him unfit to serve. Gov’t Supp. at 8 (quoting Army Reg. 635
40 9 31 (“[1] t is necessary to compare the nature and degree of physical disabilityt pvite

the requirements of th@uties the Soldier reasonably may be expected to perform because of
their office, grade, rank, or rating)’) The ABCMRalso quoted Army Reg. 635-403-1 and,by
implication, applied it when noting Plaintiff*outstanding duty performance record ovee th
period he suffered from the conditions.” Gov't SR at A1B5AFor these reasons, the court has
determined that the ABCMR'’s consideration of the timing of Plaintiff's disabilities mat
arbitrary or capricious.

Next, Plaintiff argues that “there m® statutory or regulatory requirement that a condition
be ‘aggressively treated with appropriate medication’ before being compaisBblSupp. at 5.
The Government does not challenge that assertion. Gov't Supi®. aBét, Plaintiff cites no
statue nor regulation that barred the PEB from considering the treatment of Plkaicifftition
as evidence of the condition’s impact on his fitness for duty. Pl. Stfp.Fr this reason, the
court also has determined that the ABCMR’s consideratiodamt®f's medical treatment was
not contrary to law.

Plaintiff also asserts that the ABCMR failed to consider evidence from Piaintif
Commander as to the consequences of Plaintiff's foot conditions. PIl. Supf. afttte record,
however, confirms that the ABCMR did consider that evidence:

Although the [Clommander included these conditions in his statement regarding
the applicant’s fithness for duty, the limitation on the applicant’s duty performance
only became apparent with the progression of the left shoulder and wrist pain.
The medical evidence related to these conditions do [sic] not show his bilateral
foot pain disqualified the applicant from taking an alternate [Army Physical
Fitness Test] or rendered him unfit to perform his duties as a fieldeg
acquisition officer.

Gov't SR at Al15. Instead of failing to consider the evidence from Plaintiff's Gorder, the
ABCMR merely reached a conclusion with which Plaintiff disagreed, andligegreement does
not establish that the ABCMR was arbitrany capricious in its consideration of the
Commander’s statement.

Plaintiff adds that the ABCMR also failed to consider that the Veterans AffetnesdBle
for Rating Disabilities required a fifty percent disability rating for Riffis pes planusand
plantar fasciitis Pl. Supp. at 6 (citing 38 C.F.R. § 4.3 (stating that doubt regarding a disability
should be resolved in favor of the claimant); 38 C.F.R. § 4A\Mhére there is a question as to
which of two evaluations shall be applied, the higher evialuatill be assigned if the disability
picture more nearly approximates the criteria required for that rgtirapd AR 28 (Medical
Board Addendum recommending that, based on Plaintiff’'s Apr. 13, 2009 podiatry evaluation, the
PEB consider Plaintiff's footonditions in evaluating him for a disability)). Because the
ABCMR concluded that Plaintiff's foot conditions were not unfitting, the ABCM&d no
reason to address the appropriate disability rating for those conditi®dasl0 U.S.C.A.§
1216a(b). Forthese reasons, the court has further determined that the ABCMR’s failure to
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address the appropriate disability rating for Plaintiff's foot conditiwas neither arbitrary nor
capricious.

Section 1216aprovides that disability ratings“shall take into accounaéll medical
conditions,whether individually or collectivelythat render the member unfit to perforthe
duties of he member’s office, grade, rank, or ratihd0 U.S.C.A. § 1216a(b) (2@) (emphasis
added). Plaintiff argues that although the ABCMR concluded that his foot conditions alone did
not render him unfit for dutyit failed to onsider whether his foot conditions contributed to
rendering him unfit for duty. Pl. Supp. gtBl. Repy at 10 The Governmentloes not counter
this argumentin fact, it replaces the words “whether individually or collectively” with an
ellipsis when it quote$rom section 1216a(b)Gov’t Supp.at 89 (“[T]he statute provides that,
in making rating determinations, the military withke into account all medical conditions. .
that render the member unfit to perform the duties of the member's doffiade, rank, or
rating.””). The ABCMR Recordof ProceedingsupportsPlaintiff's contention. Gov't SR at 3
Al7. TheABCMR reviewed “whethefPlaintiff] had unfitting physical conditions in addition to
the shoulder and vat pain at the time of separationiistead ofwhetherPlaintiff had physical
conditions in addition to his shoulder and wrist pain that contributeenideing him wnfit for
service Gov't SR at Al4see alsoGov't SR at A15 (discussing whedr Plaintiff “had other
unfitting physical conditions in addition to shoulder and wrist paether than whetheother
conditionscontributed to renderin@laintiff unfit for servicg. The ABCMR’s review of the
PEB’s reasoning reflects this focus on whether the foot conditions, in isolation, wetaginfi
Gov't SR at Al5. The fact that the conditions were “long standing” and had not previously
renderedPlaintiff unfit for service (Gov't SR at Al15) had no bearing on whether they
contributed to his uitness once he incurred his shoulder and wrist injuries. Furthermore, the
ABCMR concludedthat Plaintiffs initial concurrence with the PEB’s findingshows he
understood his unfitness wpamarily related to his left shoulder and wrist paifGov't SR at
Al5 (emphasis added). Section 1216a(b), howedees not limit disability ratings to the
primary cause of a soldier's unfitnessrequires that disability ratings “take into account all
medical conditions, whether individually or collectively, that render rttemberunfit.” 10
U.S.C.A. § 1216a(b).

By failing to consider whethePlaintiff's foot conditions contributed to rendering him
unfit, the ABCMRVviolated the applicablstatute anécted arbitrarily and capriciouslsee Ala
Aircraft Indus. Inc:Birminghamv. United States586 F.3d 1372, 1375 (Fed. Cir. 20@9ourts
have found an agency's decision to be arbitrary and capricious when the agenely feiltd
to consider an important aspect of the problem[dtiotingMotor VehicleMfrs. Asshv. State
Farm Mut. Auto. Ins. Co463 U.S. 29, 43 (1983))

D. Whether The Army Board For Correction Of Military Records’ Finding
Regarding Plaintiff's Sleep Apnea Was Arbitrary, Capricious, Contrary To
Law, Or Unsupported By Substantial Evidence

Plaintiff raises two arguments regarding sleep apneat was unfitting at the time of
Plaintiffs MEB and PEB and should have been rdkexh or it became unfitting after Plaintiff's
MEB and PEB but before his separation from the Arnsp hatthe MEB and PERIecisions
were legally insufficient Pl. Supp. at 8 (citing Army Reg3540 { 28, requiringMEBs be



“complete, accurate, and fully documeritedThe Government argues that “[i]t is evident from
the fact that Mr. Migll did not raise any concerns about his sleep apnea before the MEB or the
PEB that this condition was not unfitting at the time of his separation from the Naly [s
Gov't Supp. at 11.But this is anon sequitur because the MEB arféEB evaluations occurred
months before Plaintiff's separation from the ArmyAR 1-3 (stating that theorthopedic
evaluation for Plaintiffs MEB occurred oNov. 12, 2009);AR 16-17 (stating that Plaintiff’s
MEB proceedings were on Mar. 2, 2018R 19-20 (stating thathe PEB consdered Plaintiff's
caseon Mar. 25, 2010)AR 19, 30 (stating that Plaintiff was discharged on J@ly2D10). The
ABCMR addresseanly whetherPlaintiff's sleep apnea was unfitting at the timehe§ MEB

and PEBevaluations Gov't SR atA16 (stating thathe evidence available to the MEB and PEB
did not support the comhgsion that Plaintiffs sleep apnea was unfitting, and listing that
evidence). Although the ABCMR wrote that “the medical evidence related to this condition is
not sufficiently compelling to show this condition was unfitteigthe time of his separatign

the evidenceitedfor that proposition is that Plaintiff did not raise sleep apnea “before the MEB
or PEB . . . during th¢Physical Disability Evaluation Systdnprocess.” Gov’'t SR at Al6
(emphasis added). The ABCMR repatsofails to document any consideration given to the
possibility that Plaintiff's condition became unfitting after the MEB and PEB bidgrdénis
separation from the Army. By failing to cormsider whether Plaintiff'ssleep apnea became
unfitting afterthe MEB and PEBevaluationsbut before his separation from the Army, the
ABCMR acted arbitrarily and capricioushysee AlaAircraft Indus. Inc:Birmingham 586 F.3d

at 1375 (“Courts have found an agency's decision to be arbitrary and capricious when the agency
‘entirely failed to consider an important aspect of the problem[.]” (quddotpr Vehicle Mfrs.
Assh, 463 U.Sat43)).

[I. CONCLUSION.

For these reasons, the court haserined thatthis casemust beremanded to the
ABCMR for further administrative actigmpursuant to RCFC 52.2The case is stayed for the
duration of remand proceedingslhe Government is directed to report to the court 90 days
hereafter as ton the status of the remand proceedings. The ABCMR is directed to provide the
court with a decision within 180 days.

On remand, the ABCMR is to consider the following isswelsether Plaintiff's foot
conditions contributed to rendering him unfit; whether Plaintiff's sleep apneaneeuanfitting
after the MEB and PEBproceedingsbut beforePlaintiff's separation from the Armyand in
light of its resolution of those two issueg)ether,Plaintiff's disability rating was appropriate.
The ABCMR is directed to take any corrective actitmemedappropriate based on its review
and to advise the court of the same.

IT 1S SO ORDERED.

s/ Susan G. Braden
SUSAN G. BRADEN
Judge




	Jason E. Perry, Cheshire, Connecticut, Counsel for Plaintiff.

