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RELEVANT FACTS.!

On September 8, 1993, Nathan T. Meidl &iRtiff"’) enlisted in the Army Reserve
Officers’ Training Corps (“ArmyROTC”) program while attending éhUniversity of Wisconsin.
AR 209. On April 9, 1996, Plaintiff entered actighety in the United States Army. AR 10, 194—
204. On April 30, 2000, he wagppointed as a commissionedficer in the Active Guard
Reserve (“AGR”) program. AR 167.

Later in 2000, while serving ithe AGR, Plaintiff began toxperience bilateral foot pain
that was aggravated by prolonged standing anding. AR 10. In 2001, he was diagnosed with
pes planu$ AR 10. In early 2002, Plaintiff began topexience pain in his left wrist that was
aggravated by daily activities, as a result of deggive changes to his left wrist joint. AR 3,
10.

On October 5, 2005, Plaintiff entered into actigy services in Iraq as an Acquisitions
Corps Officer. AR 10, 95. In April 2006, while liftingeights, he tore his left pectoralis major
and injured his shoulderequiring surgery. AR 10. Due tog$e injuries, Plaintiff had a limited
range of motion and difficulty bearing more thare pounds of weight. AR 10. On April 26,
2006, he was diagnosed with hypertension. AR A&. a result of his injuries and surgical
treatment, Plaintiffeverted to AGR status. AR 10.

Plaintiff's Officer Evaluation Report (“OER®for the period ending May 9, 2008 (“2008
OER?”) lists his promotion potential as “outstiimg performance, must promote,” and explains
that Plaintiff should be promoteo Lieutenant Colonel “at thiérst opportunity.” AR 64—65.
That same OER also indicatesthlaintiff passed BiArmy Physical Fitness Test (“APFT”) on
April 15, 2008. AR 64.

! The relevant facts discussbelow were set forth ikleidl v. United Statesl00 Fed. CI.
1 (2011) (‘Meid! I") and Meid| v. United Statesl08 Fed. Cl. 570 (2013)Nteid! 11”), and are
recited here in sum. These facts wereveel from the May 6, 201 Administrative Record
(“AR 1-211"), as supplemented on June 7, 20PL Ex. at 1-10"), Jiy 8, 2011 (“SAR 1-16"),
February 27, 2012 (“Gov’t SR | at A1-A38"na April 24, 2013 (“Gov'tSR Il at 1-14").

2 Pes planusis the medical term for flatfeet. ARLAND'S ILLUSTRATED MEDICAL
DICTIONARY at 1441 (31st ed. 2007) (4RLAND’S").

% OERs are part of the Army’s Officer Bluation System, a system that “identifies
officers who are best qualified for promotion and assignment to positions of higher
responsibility . . . . [based on @&wvaluation of an officer’'s] pesfmance and potential.” Army
Reg. 623-105, T 1-8a(1)—(2). Under the OER systersenior officer evaluates, “rates” and
provides a performance evaluation of a subordiotteer, based on an examination of how well
the rated officer fulfilled the duties and objeesvassigned to him dmer, how an officer
achieved those objectives, and “how well the officer complied with [the] professional standards
[of the officer corps].” Army Reg. 623-105, { 1-1G&e alscArmy Reg. 623-3, 1 1-8(4)(a)
(explaining that performance &wuations “focus on a Soldiertuty performance, or how well a
Soldier performs his or her ageed tasks and meets the Arwvglues as judged by the rating
officials”).



From October 10, 2008 to October 21, 2008, Hfaiwas again deployed to Iraq for a
temporary tour of duty. AR 10. #&fr his return, in April 2009, higes planusvas “graded as
severe, bilaterally with pronation, intolerancemeight bearing, extendestanding, and extended
walking.” AR 10-11. In June 2009, dhtiff began to develop bilaterplantar fasciiti§ that
was painful when he wore military foot weafR 11. In 2009, Plaintiff's left Achilles tendon
ruptured from playing basketball, requiringtrmpedic surgery and resulting in residual heel
pain. AR 11. Thereafter, Plaintiffs military phgsns directed that he be evaluated for
physical disability by a Medal Evaluation Board (“MEB".

Plaintiffs OER for the period ending M&y, 2009 (“2009 OER”) explained that “his
permanent [physical] profile prevents hinorin deploying, performing the APFT and weapons
qualification.” AR 59. The same OER, howevksied his potential for promotion as “best
qualified,” and explains that Plaintiff “continudis superb performance aa Assistant Product
Manager in Heavy Tactical Wecles during this rating perd.” AR 59. The OER further
provided that Plaintiff “ghibits all the tools ne@sary to perform at theext higher level [of
promotion], but his permanent profileghibits him from doing so.” AR 59.

On November 12, 2009, Plaintiff was examinedmbrthopediclinic in preparation for
evaluation by a MEB. AR 1-3. The clinic examined Plaiffis left shoulder, his left ankle, a
surgical scar, and his left wrist. AR 2. Thanic concluded that Plaintiff's left shoulder and
wrist pain did not meet Army retention standatgecause they interfered with his ability to
perform military duties. AR 2—3The clinic concluded that Pt#iff’s left ankle pain, however,
met retention standards. AR 2. Thehogedic clinic did not examine Plaintiffiges planusor
plantar fasciitis AR 28.

On February 26, 2010, Plaiffit Commander recommendedaththe Army not retain
Plaintiff due to his left shouldenjury, left wrist pain, bilaterapes planusand bilateraplantar
fasciitis because Plaintiff could not perform his Nlly Occupational Specialty (“MOS”) as an
acquisition or logists officer. AR 8.

On February 28, 2010, a MEB considered rRitiis medical condition and concluded
that his left shoulder, left wrisipes planus and plantar fasciitis did not meet the Army’s
retention standards. AR 10-13. The MEB found, éx®v, that Plaintiff'deft Achilles tendon

4 Plantar fasciitisrefers to inflammation of the sole of the fo@eeDORLAND’S at 692,
1476.

> The AR does not contain a documenteefing the date of this referral.

® The Army may convene a medical evaluatiom@oldier “when a qustion arises as to
the Soldier’s ability to perform the duties of s her office, grade, rank, or rating because of
physical disability.” Army Reg. 635-40 Y 44,7, 4-8. A MEB is onvened to “document a
Soldier's medical status and duty limitations ins@farduty is affected by the Soldier’s status.”
Army Reg. 635-40  4-10. If ¢hMEB finds that a Soldier isot medically qualified for
retention, it will recommend referrtd a Physical Evaluation Boardd.



rupture and hypertension met mgien standards. AR 13. Asresult, the MEB recommended
referral to a Physical Evaluation Board (“PEBfr further evaluation. AR 13.

On March 9, 2010, before the PEB converfajntiff was afforded an opportunity to
have the MEB’s findings reviewed by an imparna¢dical professionalAR 14. In addition,
Plaintiff was afforded the opportunity to rew the MEB’s findings to decide whether he
concurred, and if not, to submit a statemexpla@ning any disagreement. AR 14. Plaintiff
declined the opportunity for an impartial medieahluation and did natispute the findings and
recommendation of the MEB. AR 15-17.

On March 25, 2010, the PEB considered Rii#is medical records, determined that
Plaintiff's chronic shoulder paiand wrist pain contons rendered him unfit for service, and
rated each at a ten percent disability for a total of twenty percent disib#iy.19-20. The
PEB, however, determined that the bilatgras planusbilateralplantar fasciitis left Achilles
tendon, and hypertension were not unfitting coondgi and thus were not rated. AR 19.
Therefore, the PEB recommended discharge sétferance pay at a twenty percent disability
rate. AR 20.

On March 31, 2010, after the PEB issued ardatetion, the orthopedic clinic issued an
Addendum indicating that although it chanot examined Platiff's bilateral pes planusand
plantar fasciitis an examination by a podiatrist on April 13, 2009 found that these conditions did
not meet retention standards. AR 28.

On April 7, 2010, Plaintiff acknoledged that he was informed of his rights by the PEB
Liaison Officer (“PEBLO”). AR 21-27. Plairifiwas presented with three options: (1) accept
the preliminary findings of the PEB and waives light to a formal hearing; (2) contest the
preliminary findings and waive #$iright to a formal hearingand (3) contest the preliminary
findings and demand a formal hearing. AR 21-2ainilff decided to concuwith the result of
the PEB and waived a formal hearing of his case. AR 27.

Plaintiffs OER for the period ending Aprl5, 2010 (“2010 OER”) stated that Plaintiff
exhibited “[e]xceptionally outainding performance.” AR 38.

On June 27, 2010, Plaintiff was diagnosed withese obstructive sleep apnea. PI. Ex. at
6-7.

" PEBs have authority to evaluate a Soldigtysical disability based on the following
three factors: (1) whether the Soldier is phgBy fit or unfit to perform the duties of the
Soldier’s office, grade, rank, @ating; (2) whether thdisability is of apermanent nature; and
(3) whether the disability meets the erits established by law for compensati@eeArmy Reg.
635-40 1 4-19(a)(1)—(3). If the PEB determitiegt a Soldier is uitfbecause of a physical
disability and is entitled to benefits, the PHBtermines a percentagating for each disability
rendering the Soldier unfit for dutyseeArmy Reg. 635-40 § 4-19(i).

8 The Veterans Affairs Schedufer Rating Disabilities is wed in deriving percentage
ratings. SeeArmy Reg. 635-40 | 4-19.



On July 13, 2010, Plaintiff was sttharged from active duty in the Army with disability
severance pay, but did not reeeimedical retirement since hissdbility rating was less than
thirty percent and he had less than twenty years of service. AR 19, 30.

. PROCEDURAL HISTORY.

On February 10, 2011, Plaintiff filed a ComplaffiCompl.”) in the United States Court
of Federal Claims alleging that he was deniesldility retirement payral benefits to which he
is entitled under 10 U.S.C. § 1201. Compl. T ZBe Complaint also alleges that the PEB failed
to rate his disabilities at anghty percent level, provide anexfiate MEB evaluation, and apply
applicable evidentiary standards. Compl. § 22.

On May 6, 2011, the Government filed tAeministrative Recordand a Motion For
Judgment On The Administrative Record. @ime 7, 2011, Plaintiff filed a Cross-Motion For
Judgment On The Administrative Record, togethigh attached Exhibits. On July 8, 2011, the
Government filed a Reply, together watSupplemental Administrative Record.

On August 10, 2011, the United States Couffederal Claims remanded the case to the
Army Board for Correction of Military Recosd(*ABCMR?”) for further administrative action
pursuant to RCFC 522.See Meidl | 100 Fed. Cl. at 8.  Spécally, the court ordered the
ABCMR to consider the following issues: (hether Plaintiff’'s sepation from active duty
complied with applicable laws and policies; (2) whether Plaintiff had unfitting physical
conditions in addition to shoulder and wrist panthe time of separation; and (3) whether
Plaintiff's disability raing was appropriateld. The case was stayed during the remand.

On October 24, 2011, the United States Arrhydtcal Disability Agency (“USAPDA”)
issued an advisory opinion “[rlecommending naarmpe to the Plaintiff's military records.”
Gov't SR | at A35-A38. Omecember 13, 2011, Plaintiff rgsnded that the USAPDA factual
findings were incorrect and that the recommemtato deny relief was contrary to law and did
not address the injusticestims case. Gov't SRdt A18-A34.

On February 2, 2012, the ABCMR denied Piidi's request for relief. Gov't SR &t
A3-Al17. The ABCMR found: (1) Rintiff's separation from service complied with applicable
laws and policies; (2) Plaintiff properly wasopessed through the Army’s physical disability
evaluation system; (3) Plaifitiwas provided an appropriatéisability rating, based on the
unfitting conditions identifid by the PEB; and (4) Plaintiffgghts were fully protected during
the separation process. Gov't SRIA15-A17.

On May 18, 2012, Plaintiff filed a SupplemenBaief In Support Of Plaintiff's Motion
For Judgment On The Administrative Recor®n June 22, 2012, the Government filed a
Supplemental Brief In Opposition To Plaintiff's Cross-Motion For Judgment On The

® The court, sua sponte may “order the remand ofppropriate matters to an
administrative or executive body official.” RCFC 52.2(a).



Administrative Record And In Support ObDefendant’s Motion Fo Judgment On The
Administrative Record. On Jul0, 2012, Plaintiff filed a Reply.

On January 25, 2013, the court determined that, by failing to consider whether Plaintiff’s
foot conditions “contributed to rendering himfit,” the February 2, 2012 ABCMR decision was
arbitrary and capricious andolated 10 U.S.C. § 1216a(bsee Meidl I] 108 Fed. CI. at 577.

The court also determined that the ABCMR'’s failure to consider whether Plaintiff’'s sleep apnea
became unfitting after the MEB and PEB evaluatidng before his separation from the Army,
was arbitrary and capricious, seit entirely ignored “an imponté aspect of the problem.Id.

at 577-78 (internal citations omitfe Accordingly, the court again remanded the case, pursuant
to RCFC 52.2, instructing the ABCMR to considehether: (1) Plaintiff's foot conditions
contributed to rendering him unfit; (2) Plafffis sleep apnea became unfitting after the MEB
and PEB proceedings, but befdP&intiff's separation from the Army; and (3) in light of the
resolution of those two issues, whether mitis disability rating was appropriateld. at 578.

On April 11, 2013, the ABCMR ruled, on mand, that: (1) there was insufficient
evidence to overturn the PEB’s determination Biaintiff's foot conditions did not contribute to
his unfitness; (2) Plaintiff's sleep apnea did resider him unable to perform his duties and was
not unfitting, because it was corrected by medicatand (3) Plaintiff’'s disability rating was
appropriate, in light of the resolution of the preceding issues. Gov't SR 1P-13 (“the
ABCMR'’s decision”).

On July 10, 2013, Plaintiff filed a Motion FGudgment On The Administrative Record
(“Pl. Mot. JAR”). On September 4, 2013, tB®vernment filed a Cross-Motion And Response
(“Gov't Opp. & Cross-Mot.”). On October 2013, Plaintiff filed a Reply And Response To
Defendant’'s Cross Motion For Judgment on the Administrative Record (“Pl. Reply”). On
October 31, 2013, the Governmentdila Reply (“Gov’'t Reply”).

1. DISCUSSION.
A. Jurisdiction and Standing.

The jurisdiction of the United States Courtrafderal Claims is established by the Tucker
Act. See28 U.S.C. § 1491. The Tucker Act authorizes the court “to render judgment upon any
claim against the United States founded eitlmon the Constitution, or any Act of Congress or
any regulation of an executive departmentupon any express or implied contract with the
United States, or for liquidated or unliquidhtdamages in cases not sounding in tort.” 28
U.S.C. § 1491(a)(1). The Tucker Act, howeveragurisdictional statuteif does not create any
substantive right enforceable against the WhiBtates for money damages . . . . [T]he Act
merely confers jurisdiction upon [the United $&tCourt of Federal Claims] whenever the
substantive right exists.”United States v. Testad24 U.S. 392, 398 (1976). Therefore, a
plaintiff must identify and plead an independent contractual relationship, constitutional
provision, federal statute, or executive agenegulation that providea substantive right to
money damagesSee Fisher v. United Staje¥02 F.3d 1167, 1172 (Fed. Cir. 2008h (bang
(“The Tucker Act itself does not creaa substantive cause of action; in order to come within the
jurisdictional reach and the waiver of the Tucket, a plaintiff must identify a separate source



of substantive law that creates the rightmioney damages.”). Thieurden of establishing
jurisdiction falls upon the plaintiff. See FW/PBS, Inc. v. Dallag93 U.S. 215, 231 (1990)
(holding that the burden is on the plaintiff ttege facts sufficient to establish jurisdictiosge
alsoRCFC 12(b)(1) (establishing lack of sebtf matter jurisdiction as a defense).

In Meidl I, the court determined that thebifeary 10, 2011 Complaint invoked the
jurisdiction of the United States Court dfederal Claims under the Tucker Act, 28
U.S.C. § 1491(a)(1), as it chaliged the determination of Plaffis disability status under 10
U.S.C. § 1201. Compl. 1 8ee also Sawyer v. United Stat@30 F.2d 1577, 1580-81 (Fed. Cir.
1991) (holding that claims challenging disépilstatus under 10 U.S.C. 8§ 1201 may be
adjudicated by the United States Court of Fad€laims). In addition, although Plaintiff
“voluntarily waived judcial review of the informal PEB,he retained the right to seek
administrative review of the informal PEB deoisiand judicial reviewof that administrative
review. See Meidl | 100 Fed. CI. at 8. Therefore, theurt had jurisdiction to adjudicate
Plaintiff's claims.

In addition, inMeidl I, the court determined thahe February 10, 2011 Complaint
alleged that Plaintiff suffered an injury in fabat can be determined in a specific amount and is
traceable to the Army’s allegedly unlawful determination of disability retirement pay and
benefits. Compl. | 2&ee also Friends of the Earthclrv. Laidlaw Envil. Serv., Inc528 U.S.

167, 180-81 (2000) (“[A] plaintiff musshow [that] it has sufferedn ‘injury in fact’ that
is...concrete and particularized and... actual or imminent not conjectural or
hypothetical; . . . the injury is fairly traceableth@ challenged action of the defendant; and . . . it
is likely, as opposed to merely speculativegttthe injury will be redressed by a favorable
decision.” (internal citations omitted)). Asuch, Plaintiff has standing to challenge the
ABCMR'’s decision.

B. Standard for Judgment on the Administrative Record.

Review of a military correction board’s decisi@n“limited to the administrative record
before the deciding official or officials.Wyatt v. United State23 Cl. Ct. 314, 319 (1991). The
standard for judgment on the administratieeard, pursuant to RCFC 52.1, is whether the
plaintiff has met the burden of proof to show ttie decision was without a rational basis or not
in accordance with the law, given all the digzltand undisputed facts in the administrative
record. See Bannum, Inc. v. United Staté84 F.3d 1346, 1357 (Fed. Cir. 2005) (instructing the
court to make “factual findings under RCFC 52.1 friv@ [limited] record enence as if it were
conducting a trial on the record’$ee also Afghan Am. Army Servs. Corfpnited States90
Fed. Cl. 341, 355 (2009) (“Imeviewing cross-motions fojudgment on the administrative
record, the court must determifvehether, given all the disputeahd undisputed facts, a party
has met its burden of proof based on the evidence in the record.” (citations omitted)).

The standard of review is limited to tdemining whether the agency decision is
“arbitrary, capricious, not supported by substantial evidence, or contrary to applicable statutes
and regulations.” Porter v. United Statesl63 F.3d 1304, 1312 (Fed. Cir. 1998ge also
Hoskins v. United Stated0 Fed. Cl. 259, 271-72 (1998) (“Once a plaintiff has sought relief
from a correction board . . . the plaintiff i@und by that board's determination unless he can
satisfy the difficult standard of proof that the correction board's decision was illegal because it



was arbitrary, capricious, or lmad faith, or unsupported by subgtahevidence, ocontrary to
law, regulation or mandatory published procedufra substantive nature by which plaintiff has
been seriously prejudiced, or money is duéifations omitted). The court, however, may not
retry the case on the meriSeeHeisig v. United State§19 F.2d 1153, 1156 (Fed. Cir. 1983)
(“Although the court might disagree with the bdla decision, it cannot substitute its own
judgment for that of the board if reasonabhnds could reach differing resolutions of the
disputed matter.”).

The plaintiff bears the burdeof proving any deficiery by “cogent and clearly
convincing evidence.”Wronke v. Marsh787 F.2d 1569, 1576 (Fed. Cir. 1986). Such proof
must also “overcome the strong, but rebuttalplesumption that the administrators of the
military, like other public officials, dischargesin duties correctly, lawdly, and in good faith.”
Porter, 163 F.3d at 1316 (quotirganders v. United States94 F.2d 804, 813 (Ct. CI. 1979)).

C. Whether The Army Board For Correction Of Military Records’
Determination On Remand Is Arbitrary, Capricious, Not Supported By
Substantial Evidence, Or Contrary To Law.

1. The Plaintiff's Argument.

Plaintiff posits three argoents for why the ABCMR’s maand decision is arbitrary,
capricious, contrary to law aegulation, or unsupported by subgtal evidence. First, the
ABCMR failed to conduct a “meaningful analys Pl. Mot. JAR 7, 9. Specifically, the
ABCMR'’s decision “selectively quote[s]” from & and lists evidence that contradicts its
conclusion that Plaintiff's bilateral foot conditis were not unfitting. Pl. Mot. JAR 5. In that
vein, the ABCMR also erred in concluding thidiere is “no evidence that would support
overturning the approved PEB finding regarding fuot conditions” (Pl. Mot. JAR 9 (quoting
Gov't SR Il at 12)), becauseignored significant evidence todltontrary, including the MEB’s
evaluation, the Commander’s determination tR&intiff could not pgorm his MOS as an
acquisition or logistics officer, and the fact tlRlaintiff was unable tavear protective body
armor. PIl. Mot. JAR 9. This contrary evideritemonstrates that [Ri&iff's] foot condition
was unfitting—at least in combinah or collectively with his dter unfitting conditions.” PI.
Mot. JAR 9;see alscPl. Mot. JAR 7 (concludig that the ABCMR'’s desion is arbitrary and
capricious, because ‘it lists evidence and findisgpporting that [Plaintiff's] bilateral foot
conditions are actually unfitting”). In surtihe ABCMR’s remand decision failed to “reasonably
construe” relevant evidence “about the impact sffbot conditions on his fitness.” PIl. Reply 7.

Second, the ABCMR’s reliance on the OERseroneous,” because the OERs do not
address any of Plaintiff's speifphysical disabilities and ar&relevant tothe question of
which conditions are unfitting.” PIl. Mot. JAR 8he OERs simply state that Plaintiff is being
medically discharged from the Army and cann&etthe APFT, but do not relate that assessment
to any of Plaintiff's specific physat impairments. Pl. Mot. JAR. 8. In fact, the OERs cite
Plaintiff's performance rating as “outstanding performance, mushote.” Pl. Reply 4 (citing
Gov't SR Il at 12 (OER describing Plaintiff's “outstanding perforneai)). Accordingly, the
ABCMR erred in relying on Plaintiff's “outstamalj OERs as evidence that [Plaintiff's] foot
conditions were not unfitting,” because the OERsnot address any specific medical condition



directly. PIl. Reply 4. Nevertheless, on remmhathe ABCMR used the positive comments in the
2008, 2009, and 2010 OERs to conclude that Plaintiff's bilateral foot conditions nwere
unfitting, but his shoulder and wrist conditiom®re unfitting Pl. Reply 4; Pl. Mot. JAR. 8.
This was illogical, arbitrary, ral capricious. PIl. Reply 4-58§imply put, the OERs are not
indicative of [Plaintiff's] fitness for any coittbns and, thereforecannot be the basis to
differentiate betweenaomnditions being fitting or unfitting)! Therefore, the ABCMR acted
erroneously in relying on the OERs to find tid&intiff's bilateral footconditions were “not
unfitting,” and to simultaneously justify a findingf “unfitness” as to his shoulder and wrist
impairments.

Third, the ABCMR failed to analyze the collective impact of all of Plaintiff's disabilities
on his overall fitness, but iredd focused on his bilaterabdt conditions individually, in
contravention of the court’s Janua2$, 2013 Order and 10 U.S.C. § 1216afb)PI. Reply 3
(“Nowhere in the [ABCMR’s] decision does it diggj analyze, or even reference the impact of
[Plaintiff's] bilateral foot conditions in concewith, collectively, or in combination with other
conditions (including his shoulder and wrist conditions):”)Instead, the ABCMR’s remand
decision “repackaged” what the PEB previously foundappear as the hdiis analysis that the
court ordered. Pl. Reply 1-dee alsdPl. Mot. JAR. 10-11 (“[T]he ABCMR never undertook,
or stated, how or under what siands, it analyzed the issue [of Plaintiff’'s unfithess] under a
‘collective’ or ‘combhned’ standard.”).

In sum, contrary to the ABCMR’s remai@cision, under either the standards imposed
by relevant Army Regulations, or iRieth v. United States462 F.2d 530 (Ct. Cl. 1972),
Plaintiff's bilateral foot condittins were “contributory or collégely unfitting.” PI. Mot. JAR
11-12 (citing Army Reg. 635-40, { 3-5d).Because the MEB determined that Plaintiff's foot

19 Section 1216a(b) provides that disipiratings “shall take into accourtl medical
conditions, whether indigdually or collectively that render the member unfit to perform the
duties of the member's office, grade, ranksading.” 10 U.S.C. § 1216a(b) (emphasis added).

1 Plaintiff also contends that on remane tABCMR erred in analyzing this issue in
terms of the “combined” effect of his conditis on overall fitness, and implies that the
“combined” effect is distinct from the “collect¥ effect of conditions. PI. Mot. JAR 10.

12 Army Regulatior635-40 provides:

There is no legal requirement in arnhg at the rated degree of incapacity
to rate a physical condition which mot in itself considred disqualifying

for military service when a Sokti is found unfit because of another
condition that isdisqualifying Only the unfitting conditions or defects and
those which contribute to unfitness wile considered in arriving at the
rated degree of incapacity warranting retirement or separation for
disability. Any non-ratable defects or conditions will be listed in item 8 of
DA Form 199 (Physical Evaluation Bal Proceedings), but will be
annotated as non-ratable.

Army Reg. 635-40, 1 3.5d (emphasis added).



conditions were disqualifying arttie ABCMR previously decidethat Plaintiff's shoulder and
wrist conditions were unfitting, the ABCMR wasqréred to rate Plaintiff's bilateral foot
conditions. PIl. Mot. JAR 11. In the alternatii®aintiff's bilateral foot conditions were
contributory or collectively unfittig conditions, even if they are ndisabling in isolation. PI.
Mot. JAR 12. A disabling defect is “one which renders the member unfit to perform military
duty,” while a contributory defct is one that, lloough not disablingjs ratable under the
Veterans Administration Schedule because it couteis to unfitness. Pl. Mot. JAR 12 (quoting
Rieth 462 F.2d at 535). Since the MEB findingedastatements from Plaintiffs Commander
demonstrate that Plaintiff had functional lintiteas “on his duty pedrmance,” Plaintiff's
bilateral foot conditions contiuted to his unfitness and thé&88MR was required to “address][]
this issue directly.” PI. Mot. JAR 12;see alsdPl. Reply 6-7 (Since “the Army MEB found
[Plaintiff] medically disqualifiedbased on his bilateral foobmwditions . . . [those conditions
were] certainly collectively and in comiaition with his other conditions unfitting.*§.

2. The Government’s Response.

The Government responds that, on rachathe ABCMR reasonably concluded that
Plaintiff's foot conditions did niocontribute to his unfitness, $&d on a thorough review of all
relevant evidence, and appropriately affirmee BEB’s determination that Plaintiff's physical
conditions warranted a twentyngent disability rating. GovOpp. & Cross-Mot. 6—7. Plaintiff
“simply disagrees” with the ABCMR’s decisiomnd “impermissibly inues the [c]ourt to
substitute its judgment for that of theBCMR.” Gov't Opp. & Cross-Mot. 9 (citing
Taylor v. United Stated06 Fed. Cl. 443, 451 (2012) (explainingttthe United States Court of
Federal Claims “should not substitute its judgnfenthat of [a board focorrection of military
records] when reasonable minds might differ on the conclusions to be drawn from the
evidence”)).

The ABCMR’s remand decision is supporteg substantial and relevant evidence,
including Plaintiff's OERs and November 2009 orthopedic cotlisuGov't Opp. & Cross-Mot.
6—7. The 2008, 2009, and 2010 OERs recordechti#ffa “outstanding performance” and
promotion potential as “best qualified.” GoOpp. & Cross-Mot. 7-8. The November 2009
orthopedic consult, conducted as part of the BMprocess, concluded that Plaintiff's left
shoulder and left wrist pain ditbt meet retention standard&ov’t Opp. & Cross-Mot. 7. The
same report, however, did not suggest that PlBsntoot conditions affected his fitness for duty.
Gov't Opp. & Cross-Mot. 7. Contrato Plaintiff's argument, th OERs are highly probative in
determining fitness (or a lack thereof), since they detail precisely how well a service member
performs and the impact of any medical ctiods on that performance. Gov't Reply 4-5
(citing, e.g, Army Reg. 623-3 (stating & OERs “focus on a Soldier's duty performance, or
how well a Soldier performs his or her @g®gd tasks and meets the Army Values8e also

13 The court also directed¢hABCMR on remand to considéwhether Plaintiff's sleep
apnea became unfitting after the MEB and PEB proceedings, but before Plaintiff's separation
from the Army.” Meidl Il, 108 Fed. CI. at 578. That issue was considered on remand. Gov't SR
Il at 13. Plaintiff's Motion Fo Judgment On The AdministraévRecord does not challenge the
ABCMR'’s remand decision regarding this issu&ccordingly, this issue is waivedsee United
States v. Ford Motor Cp463 F.3d 1267, 1276—77 (Fed. Cir. 200@8rguments raised for the
first time in a reply brief are not properlyfbee th[e] court.” (internal citation omitted)).
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Rebosky v. United State60 Fed. Cl. 305, 311-13 (2004)k\rewing plaintiffs OERs to
evaluate the lawfulness of the ABCMR’s decision)).fact, “no document in [Plaintiff's] file is
more relevant to his fitness for duty than GER.” Gov't Reply 5. And, Plaintiff offered no
rationale for why the ABCMR cannot rely on thergaevidence to find certain distinct physical
conditions fitting and unfittingGov't Opp. & Cross-Mot. 11

The Government recognizes that certain ewdeis contrary to the ABCMR'’s decision,
including the February 2010 MEB reporhda February 26, 2010 recommendation from
Plaintiffs Commander that identifiegpes planusand plantar fasciitis among others, as
conditions affecting Plaintiff’s fithess for dutyGov't Opp. & Cross-Mot. 7-8. That evidence,
however, was reviewed by the ABCMR andtadicted by the 2008, 2009, and 2010 OERs, as
well as the PEB’s determination that subsedyemas approved by the USAPDA. Gov't Opp.
& Cross-Mot. 8. In drawing a calusion about the cumulative import of this evidence, the
ABCMR reasonably concluded thatlthough Plaintiff “had a nakcal condition that did not
meet retention standards, he was able to aeha@ outstanding perfmance rating in his duty
position, and, therefore, [hispdt conditions were not unfitting."'Gov’'t Opp. & Cross-Mot. 11
(citing Gov't SR Il at 12(1)(c)—(e)). ThatehMEB found Plaitiff's foot conditions to be
disqualifying and failed retentiostandards is “beside the poinGov't Opp. & Cross-Mot. 10.
“Nothing in the MEB’s analysis can substitute tbhe decision of the PEB, which has the sole
purview of deciding fitness for duty.” Gov't Reply 3ee also id(“The MEB simply narrows
the field of a service member’s possible cowdis to those that the PEB can consider as
disqualifying[.]"); Gov't Opp.& Cross-Mot. 10 (“[A]lthough the MEB found that [Plaintiff's]
foot conditions were disqualifying, its findjs are not conclusive[.]”). Because the PEB
reviewed the MEB findings, February 26, 20Bzommendation from Plaiffs Commander,
and provided a reasoned analysis as to why Hfarfbot conditions did not contribute to his
unfitness, the ABCMR'’s decision is lawful.o@t Reply 7; Gov't Opp. & Cross-Mot. 11.

Moreover, the ABCMR analyzed “the combinadd collective impact of [Plaintiff's]
foot conditions” on his overalfitness. Gov't Reply 3. Tdrefore, the ABCMR’s remand
decision is fully justified by pertinent stabry, regulatory, and Department of Defense
Instructions. Gov’'t Opp. & Cross-Mot. 9 (¢i Gov't SR Il at 8—-12). Because Plaintiff's OERs
showed that he excelled in his duty pasifi despite having subst#al bilateral foot
impairments, both the PEB and the ABCMR “coesatl whether [Plaintiff's] foot conditions
contributed to rendering him unfit and found thadid not.” Gov't Op. & Cross-Mot. 15see
also Gov't Reply 3 (“[T]he PEB foundPlaintiff's] foot conditions not to be unfitting . . . [and
that was] central to the ABCMR'’s determinatitmat the combined and collective effect of
[Plaintiff's] foot conditions did not contributéo his unfitness[.]”); Department of Defense
Instruction 1332.38(E3.P3.2) (defining unfitness as the inability,tdyghysical disability, to
“reasonably perform the duties of [one’s] offiggade, rank, or rating”); Army Reg. 635-40,  3-

1 (“The mere presence[] of an impairment slowt, of itself, justify a finding of unfitness
because of physical disability.”). MoreoveretABCMR’s review of the PEB findings is limited

to determining whether “the cot@mant has demonstest an error or ingtice.” Gov't Opp. &
Cross-Mot. 14 (quotingaylor, 106 Fed. CIl. at 456). The scope of review is not whether the
ABCMR “could have reached a different resultaththe PEB. Gov't Opp. & Cross-Mot. 12-13.
Because the ABCMR'’s decision wamsasonable in light of the totalitf the evidence and issued
after considering “all aspects oifie fithess issue,” the court has no basis to overturn that
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decision. Gov't Opp. &ross-Mot. 15 (citing/an Cleave v. United Staté®) Fed. Cl. 674, 679
(2006) (“When substantial evidence supports adisaction, and when that action is reasonable
in light of all the evidence preated, the court will not disturtihe result.” (internal citations
omitted)).

Finally, Plaintiff's reliance orRiethis not warranted. In that case, the plaintiff “was
found to have an unfitting condition,” whereastlis case, neithghe PEB nor the ABCMR
found Plaintiff's foot condition unfitting.Gov’'t Opp. & Cross-Mot. 15 (citinieth 462 F.2d at
535-37). Moreover, irRieth the Court of Claims determined that an increase in plaintiff's
disability rating was proper, because his shauldery “contributed to weakness and temporary
paralysis several years” after hischarge. Gov't Reply 6 (citinBieth 462 F.2d at 536-37).
Therefore,Riethis inapposite. The issue before BCMR on remand was to reexamine the
PEB’s determination of Plaintiff's fithess #he time of discharge, not the impact of any
disabilities “several years downetlioad.” Gov't Reply 6 (citingdosch v. United State27 Fed.

Cl. 250, 263 (1992} ff'd, 11 F.3d 1070 (Fed. Cir. 1993) (clarifying that the military’s disability
rating determinations are “directed to the solestjoa of whether the particular member . . . is
unfit to perform the duties of his office”)).

3. The Court’s Resolution.

The United States Court of Appeals for the Fat€ircuit has held it the United States
Court of Federal Claims “will not disturb traecision of [a board for correction of military
records] unless it is arbitrary, capricious,ntary to law, or unsupported by substantial
evidence.” Chambers v. United State417 F.3d 1218, 1227 (Fed. Cir. 2005). “It is equally
settled that responsibility for determining whoitsof unfit to serve in th armed forces is not a
judicial province[.]” Heisig, 719 F.2d at 1156. That the court “might disagree” with the decision
of a board for correction of military records, and of itself, is insufficient to overturn a
correction board’s decisionSee Storey v. United Stat&31 F.2d 985, 987 (Ct. Cl. 1976) (A
decision of a “[c]orrection [b]oard is entitled timality and may not be overturned, even if the
court might disagree with it[.]"). The ABCMRn turn, “decide[s] cases on the evidence of
record,” and “is not an investigative body.” 3ZF@. § 581.3(c)(2)(iii). Thus, in reviewing the
decision of a PEB, the ABCMR is limited tascertaining whether the PEB committed a
“material error or injustice” and only if “$ficient evidence exists on the record [will the
ABCMR] direct or recommend changes in militagcords to correct the error or injusticdd.
§ 581.3(b)(4)(ii).

Plaintiff's first argument must fail, dcause although “the ABCMR . . . reached a
conclusion with which Plaintiff disagreed . .that disagreement does not establish that the
ABCMR was arbitrary or capricious.Meidl Il, 108 Fed. CI. at 576. In this case, the ABCMR
reviewed the relevant evidence, including Riéiis military records, OERs, November 2009
Orthopedic consult, February 28, 2010 MEB de&m, and March 25, 2010 decision by the PEB.
Gov't SR Il at 1-7. Ahough Plaintiff characterizes the ABCMR'’s decision as flawed because it
“lists evidence and findings supporting” a contraonclusion (Pl. Mot. JAR 7), that contention
represents a fundamental misapprehension: the ABGMRLtreview all relevant evidence,
whether that evidence supports &BCMR’s determination or notSee Jordan v. United States
205 Ct. CIl. 65, 84 (1974) (holding that the eation board’'s decish was arbitrary and
capricious, in part, because it was “not based upon a complete and balanced consadeattion
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the relevant evidence available and preseh{edhphasis added)¥see also Heisig719 F.2d at
1157 (*Under the substantial evidence rak,of the competent evidence must be considered,
whether original or supplemeitt and whether or not it supperthe challenged conclusion.”
(emphasis in original))Chisolm v. United Statedl Fed. App’'x. 394, 398-99 (Fed. Cir. 2002)
(holding that a board for correction of military red® must actually revievievidence [that] is in
direct conflict with the evidence on which thelorrections [b]Joard fdeed for its ultimate
decision”). That is what the ABCMR dlion remand, as evidenced by the explicit
acknowledgment that the record presented diffélastount[s] of [Plainfif’'s] ability to perform

his duties.” GoVv'tSR Il at 12. The fact that Plaintif&fter reviewing this same record, would
have reached a different conclusion than the ABCBlimmaterial. For these reasons, the court
has determined that the ABCMR'’s decisionswaot an “unreasonabl[e] constru[ction]” of
relevant evidence, and thereforenist arbitrary orcapricious. See Joslyn v. United Statds0
Fed. CI. 372, 392 (2013).

Plaintiff's challenge to the ABCMR' reliance on the 2008, 2009, and 2010 OERs has
some merit. It is true that a correxti board’s reliance on OERs in making fitness
determinations generally is justifieee Rebosky0 Fed. Cl. at 311-14 (relying extensively on
plaintiffs OERSs to conclude that  “substél evidence [supports] the ABCMR’s conclusion
to separate the plaintiff from service9ee also Joslyril10 Fed. Cl. at 392-93 (same re: fitness
determination). In this case, however, whilaiftiff's OERs are overwhelmingly positive, they
do not directly address which of Ri&ff's specific physical impairments.e., his bilateral foot
impairments, shoulder injury, or i8t injury, were or were not uitting. As such, Plaintiff is
correct that, had the ABCMRierelyanalyzed his OERs and dmawontradictory conclusions
that his shoulder and wrist conditions were umfgfibut that his bilateral foot conditions were
not, the ABCMR'’s decision would be implausildad, therefore, arbdary and capricious.Cf.
Van Cleave v. United State86 Fed. Cl. 133, 136 (2005) (expieig that where a “rational
connection[] between the factsuind and the choices made” is lak or the correction board’s
decision is “implausible,” tht decision is unlawful).

In this case, however, neither the PEB nor the ABCMR raldely on Plaintiff's OERs
to justify the fitness derminations as to his shoulder, isty and bilateralfoot conditions.
Instead, the PEB (and by implication the ABCMR) relied ioer alia, Plaintiff's surgical
history, difficulty lifting objects over five pounds, X-raysasting degenerative changes in the
scapholunate joint, and functional loss limiat, as evidence that his shoulder and wrist
conditions were unfitting. AR 19 (March 22010 PEB decision). Hbt same evidence,
however, did not address Plaintiff's bilateral foot conditions. Therefore, the PEB (and the
ABCMR by implication) reliedon Plaintiffs November 2009 drbpedic consult, Plaintiff's
passage of the APFT as late as April 2008, despite sufferinggesnplanussince “at least
2002,” “minimal analgesic @son an occasional basighd his “outstanding” OERs through
2009 as evidence that his bilateral foot conditions were not unfitting. AR&her words, the
ABCMR did not differentiate beteen Plaintiff's conditions exakively on the basis of his
OERs.

In light of evidence before the PEB aABCMR showing Plaintiff's bilateral foot

conditions were not unfitting, it was not “erronebt the ABCMR to reference the OERs as
supporting evidence, since they were probative @fitipact of Plaintiff's foot conditions on his
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performance. SeeArmy Reg. 623-105 § 1-8 (explaining th&ERs are part of the Officer
Evaluation System, a system that evaluateemniia for promotion based on an officer’s
“performance”); Army Reg. 623-3 (Performance evaluations analyze “how well a Soldier
performs his or her assigned tasks.”).e 908, 2009, and 2010 OERs demonstrate that Plaintiff
suffered from bilateral foot conditions whiletebiting “outstanding” (@&v't SR Il at 12) or
“superb” performance (AR 59), and thus it was adiitrary or capricious for the ABCMR to
rely, in part, on that information as evidencattPlaintiff's bilateral foot conditions were not
unfitting. See Rebosky60 Fed. CI. at 311-14 (reviewing OERs to evaluate lawfulness of
ABCMR’s decision);see also Joslyn110 Fed. CI. at 392-93 (upholding correction board’s
fithness determination because plaintiff's OERere evidence “that a reasonable mind might
accept as adequate to support a conclusionér@at quotation omitted)). Although the court
might have found the OERs less probative thanABEMR, that is not the court’s role. For
these reasons, the court has determined that the ABCMR’s reliance on Plaintiffs OERs was not
arbitrary or capricious; and, mindfthat the “question is noivhether substantial evidence
weighs against the [ABCMR’s] decision bwhether substantial evidence supports Jgslyn

110 Fed. CI. at 392, the court has determitied the ABCMR’s decision was supported by
substantial evidence.

Finally, the court’s January 25, 2013 Order directed the ABCMR to “consider whether
Plaintiff's foot conditions comibuted to rendering him unfitMeidl 1l, 108 Fed. Cl. at 57&ee
also 10 U.S.C. § 1216a(b) (providing that disabiligtings “shall take into account all medical
conditions, whether individually or collectivelyhat render the member unfit to perform the
duties of the member's office, grade, rank, dngd). Plaintiff has not shown by “cogent and
clearly convincing evidence” that the ABCMR failemlcomply with the court’s Order, or with
section 1216a(b).See Wronke787 F.2d at 1576. Ehcourt is satisfé that the ABCMR on
remand reviewed the relevant regulatory andusiay requirements, allelevant evidence, and
came to a reasonable conclusion that the PEBdawithin its discretion and authority in
concluding that Plaintiff's “footonditions did not contribute tieis unfitness” (Gov't SR Il at
12). See Volk v. United State$1l Fed. Cl. 313, 325 (2013) (“@harbitrary and capricious
standard . . . is highly defereaitand requires a reviewing court to sustain an agency action
evincing rational reasoning amwnsideration of relevant faws.”). Although the court would
have been inclined in this case to have decidatiers differently, it “is nothe role of the court
to reweigh this evidence.ld. at 330;see also Taylqrl06 Fed. CI. at 451 (The United States
Court of Federal Claims “will nosubstitute its judgment for thaf the [correction] board’s
when reasonable minds might differ[.]”). Plaif's remaining arguments amount to a request
that the court decide the merits of Plaintiff's fithess for duty. As it must, the court declines to do
s0. See Heisig719 F.2d at 1156 (“[R]esponsibility for detenimg who is fit orunfit to serve in
the armed services is najudicial province.”).

V. CONCLUSION.

For the reasons stated herein, Plairgiffuly 10, 2013 Motion For Judgment On The
Administrative Record is denied, and thev@ernment's September 4, 2013 Cross-Motion For
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Judgment On The Administrative Record is grdntéelhe Clerk of Courts directed to enter
judgment in favor of the Government.

IT 1S SO ORDERED.

/s/ Susan G. Braden
SJSAN G. BRADEN
Judge
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