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" This opinion and order was filed under seal on May 20, 2011 (docket entry 102) to give
the parties an opportunity to request redactions of information covered by the amended
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associated with the relevant federal agencies “to protect the personal privacy of Fedet offi
involved in the procurements” (docket entry 106, June 9, 2011). The Government also sought to
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OPINION AND ORDER

GEORGE W. MILLER Judge

Defense Technology, Inc. (“DTI") filethis bid protest challengin(i) the cancellation
of a Naval Air Systems Command (“NAVAIR”) solicitation for the procuratme 21Mi-17
helicopters for the Afghan National Army Atorce(*ANAA F’) and (2) the subsequent
proposed sole-source procurement by the U.S. Army of the same helicopters fronaa Russ

redact material in two footnotes that it contends reveal “confidential source selection information
provided by offerors in the NAVAIR procurement.”

In considering whether to redact information from a published opinion, a court should
“honor the ‘presumption of public access to judicial recordslied Tech. Group, Inc. v. United
States 94 Fed. CI. 16, 23 n.1 (2010) (quotiBgystate Techs., Inc. v. Bowe?83 F. App’x 808,
810 (Fed. Cir. 2008) (citingiedle v. Putnam Invs., Ind.47 F.3d 7, 9 (1st Cir. 1998)§¢cord
Madison Servs., Inc. v. United Stat82 Fed. Cl. 120, 131-33 (2010). However, “[iimportant
countervailing interests can, in given instances, overwhelm the usual presuarmtidefeat
access.”Siedle,147 F.3d at 10. Therefore, “the court must balance the privacy interests of the
parties against the public interest in access to the . . . informat@ysState Techs283 F.

App’x at 810. Moreover, only “protected information,” as defined by the governing prvetect
order, is appropriate for redactioBee Magnum Opus Techs., Inc. v. United Statefed. Cl.
512, 519 n.* (2010) (citind\kal Sec., Inc. v. United Stat&¥ Fed. Cl. 311, 314 n.1 (2009)).

The Court declines to make the Government’s proposed redactions. The protective order

in this case defines “protected information” as “information that must be fdtecsafeguard

the competitive process, including source selection information, proprietary atfonmand
confidential information.” Am. Prot. Order 1. First, the names of procurenfamtlsfdo not
constitute “information that must be protected to safeguard the competitivegpiobéoreover,

the Government has little or no legitimate “privacy interest” in this case in withholding the

names of public officials, especially thosdike the United States Ambassador to Russia

whose names and positions are already a matter of public recbrlaystate Tech283 F.

App’x at 810.

The Court also declines to redact the language the Governlegtsacontains
“confidential source selection information provided by offerors in the NAVAIRypenent.”
While that information was produced under seal in the course of an unsuccessful GAOoprote
the NAVAIR solicitation, it is unclear how continuing to conceal that information at this time
(well after the NAVAIR solicitation’s candlation and given AMCOM'’s clear intention to award
a solesource contract) would “safeguard the competitive process,” Am. Prot. Orden %y |
event, the Court is not persuaded that the Government’s interest in protecting thatiofoin
guestion—to the extent that the Government has any such intésesifficient to overcome the
well-established “presumption of public access” to judicial recogdAllied Tech.Group 94
Fed. Cl. at 23 n.1. In view of the foregoing, the Court’s opinion and order is released for
publication without any redactions.



stateowned enterpriseDTI seeks injunctive relief as well as bid preparatnd proposal costs.

For the reasonset forthbelow, the Court denies injunctive relief but grants plaintiff's request for

bid preparation and proposal costs, with the amount of such costs to be determined in subsequent
proceedings

l. Background
A. Deferse Technologyinc.

Based in Huntsville, Alabama, DTI is a government contractor that supplies tteel Uni
States Department of Defense (“Doith military and dualuse hardware, much of which DTI
procures from Russia and other members of the Commonwealth of Independent States
Administrative Record &198-202 (docket entry 16, Mar. 8, 2011) (“ARPTI also has offices
in Russia, Afghanistan, and the United Arab Emirates. Sec. Am. CH@®pIDTI has
previously secured and performed NAVAIR contracts to provide Mi-17 helicopters, [sas,
and maintenance service8R 201.

B. Rosoboronexport

Rosoboronexport, also known ‘@&ussian Defense Export” (“RDE”"), isRussiarstate
ownedenterprisébased in MoscowAR 484. RDE serves as an intermediary for Russia’s
military defenserelated hardware trade aadjoys the exclusive right to s&ussiammilitary
hardware that requiresmilitary End Use Certificate (‘EUC”). AR 483. According to DT,
this exclusive right of sale extends only to hardware configured for militaryiuseequipped
with weapons—er sold directly to a foreign military entity with a military EW0d does not
cover the salef civil equipment not purchased in a military configurati®ec. Am. Compl.
1 11.

On August 4, 2006, the U.S. Department of Stafgosed sanctions on RDE based on
the Department’s determination that RDE had provided Iran with materials pedhiloider the
Iran Nanproliferation Act of 2000. 71 Fed. Reg. 44345 (Aug. 4, 2006). The sanctions provided
in part that “[n]o department or agency of the United States Government may poyemeer
into any contract for the procurement of, any goods, technology, or servicesfiEh | Id.
Based on RDE’s having supplied certain covered materials to Syria and Iran, the State
Department imposed similar sanctions on RDE in 2007 and again in 2008. 72 Fed. Reg. 606
(Jan. 5, 2007); 73 Fed. Reg. 63226-27 (Oct. 23, 2008).

! An EUC is adocument used in international transfers, including arms sales and arms
provided as aid, to certify that the buyer or other recipient is the final recgridn$ not
planning to transfer the materials to another pa®ge generalliviark Bromley & Hugh
Griffiths, End-User Certificates: Improving standards to prevent diversim 2010/3, Mar.
2010,available athttp://books.sipri.org/files/insight/SIPRIInsight1003.pdf



On May 18, 2010, the idted States confirmed that Russia had agreed to a draft
resolution on the imposition of sanctions on Iran by the United Natidtearing on the New
START Treaty before the S. Foreign Relations Codilikh Cong (2010) (statement of Hillary
R. Clinton, &cretary of Staje Three days later,;oMay 21, 2010, the sanctions against RDE
were terminated. 75 Fed. Reg. 28673-74 (May 21, 2049 a result, RDE again became
eligible to supply military and other hardware to United States agencies.

C. The NAVAIRSolicitation and Cancellation

1. The Solicitation

On July 8, 2010, NAVAIR issued Solicitation No. NO0019-10-R-0032 (“NAVAIR
solicitation”). AR Tab 16. The solicitation called fo21 new Mi-17 helicopters,along with
accessory tools, spare parts, andgeeptance testindAR 147-48 The NAVAIR solicitation
required the contractor to deliver the Mi-17s to the Combined Airpower Transitioa &orc
Kabul Airport for transfer to the ANAAFAR 14950. The NAVAIR solicitation required
offerors to:

Demonstate that the Offeror can deliver M7 variant aircraft in the time frame
specified in Section F of this solicitation by providing documentation
demonstrating proof of ownership, contingent sale contract, or a contractual
relationship that grants the offeror the exclusive right to the aircraifviffer the
serial numbers of each aircratft, if available)

AR 180.

On August 4, 2010, DTI submitted a proposal in resptmsige NAVAIR solicitation.
AR Tab 19. In preparings proposal, DTI obtained the permissionadfat itbelievedto bethe
relevant authorities the Russian Ministry of Defense to expibit Mi-17 aircraft from Russia
to Afghanistan AR 342-44.

2. Initial Notifications Regarding RDE's Involvement in the Bxipof
Military Equipment

During 2010, RDE took the position that it was the sole entity that could export Mi-17s
from Russia, buthte parties disagree on the exact time at which the Government learned of
RDE’s position. At oral argumemlaintiff statedthatthe administrative recordhdicatesthat
the Government may have been aware of RDE’s posaBazarly as Februa®010. Transcript
of May 9, 2011 Hearing at 12 (docket entry 92, May 17, 2011) (“TA"priefing prepared by
ColonelNorbertVergez Project Manager of the Army’s NeBtandard Rotary Wing Aircraft

2 These actions were part of a broader effort by the President to “reset” relations with the
Russian Federatiorin Russia, Defining the Res#&Vhite House BlodJuly 6, 2009, 2:0PM),
http://www.whitehouse.gov/blog/IRussiaDefining-theReset/.

% The Mi-17 helicopter is a medium-weight, single-rotor, five-blatn rotor system
helicopter that may besed for various military and civilian purposes. Sec. Am. Cofnpl.



Project Office ("NSRWPO”)pn August 16, 2010ndicates that@Mi-17 User’s Conference
took place during July 19-22, 2010. AR 223%olonel Vergez'sriefing further states, “State
Deparment [tlerminated [s]anctions [a]gainst the OEM, clearing the way to establish the
business relationship.” AR 2241. As part of establishing that relatiomspigsentatives of the
NSRWPOmet with officials of theRussian Government in August 2010 in Moscow. AR 2241.

At oral argument,ite Governmenquoted froman email fromColonel Vergean which
he stated that he becam&are that RDEnaintained that ¥vas the sole enterprise that could
export Mi-17s from Russia whem official of RDE explained RDE’s positicat the
Farnborough Air Show in England on July 25, 2010. Def.’s Hearing EAt this time, the
NAVAIR solicitation had beempublically availablgor over two weeks. AR Tab 16.

On August 2, 2010, Colonel Vergezceived a letter from MiM. Petruhoyan official of
RDE, Pl.’s Reply at 13, regarding the acquisitiodMdfl7s. Thdetterstatel that the helicopters
werea “product of military typg and therefordRDE was the “sole organizatiofin Russia]
which is allowed ta . . export” the helicopters. AR 196.

On August 9, 2010, Colonel Vergez receivddtter from Mr.VyacheslavDzirkali, an
official of RDE and Deputy Director of the Russian Federal Service for Militaghnical
Cooperation (“FSMTC"), Pl.’s Replgt 13, in which Mr. Dzirkali notedhat several companies
were attempting to supply “21 Mi¥s forAfghanistari without having an agreement wiRDE.
AR 668. Mr. Dzirkali's letter statd that the supply of the helicopters will be “forbidden (not
possible) in accordance with Russian law.” AR 668.

3. The Moscow Conference

Between August 30 and September 2, 2018, Army officials met with RDE officials
in Moscowregarding militarytechnical cooperatioffMoscow Conference”f The delegations
were headed by the United States Deputy Assistant Secretary of the Army for Defense Exports
and Cooperation, Mr. Keith B. Webster, and Mr. Dzirkali. AR 706. The working protocol that
resulted from the Moscow conference ddadtet the US. Army “understand®ta much better
degree the crucial aspects that govern the exports of military defense articles from the Russian
Federation, specifically that of Mi7 helicopters.” AR 707. Thmeeting notealso indicag¢
thatin light of the discussions at the Moscowrferenceghe Army might need to change the
thencurrent strategy for acquirirtge Mi-17 helicopterwia the NAVAIR solicitation® AR 707.

* A badground paper provided to MAl Volkman, Director for International
Cooperation in the office of the Undersecretary of Defense for Acquisition, Tegyr®lo
Logistics ("USDAT&L )"), statel that the purpose of the meeting “was to expilbesfeasibility
of establishing a direct relationship with [Russian Federal Service for Milltachnical
Cooperation], RDE], and Russian Helicoptejthe manufacturer of the helicoptets]support
the USG[(“U.S. Government”)]-funded Mi-17 fleet.” AR 749.

®> The discssions athe conference were memorialized in a memorandum for the record
signed by Mr. Webster on September 16, 2010. AR 752-53.



Upon returning from the Moscow Conference, Mr. Webster heMiah7 Acquisition
Teleconference on September 01@ withrepresentatives of NAVAIR aritie Army’s
NSRWPQ AR 729. The notes from the teleconference inditeggoarticipants believatiat a
distinctionexistedbetween thébusiness of oldRDE’ during the State Department’s ban on
doing business with BE, and the “new business BDE’ after the State Departmengsanctions
werelifted. AR 730. Mr. Webster rep@dthat officialsof the FSMTChadstatedthat the 21
Mi-17s being purchased by NAVAIR were military products that only RDE could exp&t. A
730. The notes dhe conference state, “Now, we must operate under the rules of ‘Business of
new’; the Mi17 is a military end use article.” AR 730. The notes also indicate that the use of
third-party vendorgreferring to entities like DTlwould be prohibited. AR 730.

The September 9 telephonic conference notes statia tigtit of this informatiorthe
parties “are now engaging on a new Acquisition Strategy.” AR 731. In thi<teBipe/AIR
“[c]annot bypass Federation [lJaw and proceed with the Navy Acquisition of 21 Mi-1R.” A
731. Theparticipantdetermined that they would seek guidance from the Ehghassyn
Moscow. AR 732. At this time, ttmonference membeb®lievedthat a letter from the Russian
Federation through the U.S. Ambassador woulttéguired” to confirm the Russian position
that RDE was the only entity that could supply the helicopters to ANAAF. AR 732. Mr.
Webster also reported thathat wasindeed the Russian position, the U.S. military would have
to transition procurement responsibility from the Navy to the Army. AR 733.

On September 14, 2010, a backgroundepgpepared for Mr. Volkmareported that the
NAVAIR awardwould be delayed until late Novembelue at least in part @ pending
Government Acountability Office (GAQ”) protestchallenging the NAVAIR solicitation AR
749. Having learned of RDE’s position at the Moscow Conference, the background paper
nonetheless notatiatbecausdoD had previously acquired Mi-17s without the involvement of
RDE, RDE’s assertiorthat itwas the solentity entitled to expoithe Mi-17 helicopters “needs
to be validated.” AR 750.

An internalinformational memorandum dated September 22, 2010 fronRBAr.
VanGordenan ActionOfficer with the Office of theé\ssistant Secretary of the Nafor Air
Programs (“DASN (AIR)”) to Mr. Thomas Laux dDASN (AIR), suggested thahe
Undersecretary of Defense fBolicy (‘USD(P)) follow up with the appropriate Russian
governmentaauthoritiesregarding theassertiorthat RDE was the only entity that could export
Mi-17s from Russia. AR 771.

4, GAO Protest

ARINC, a contractor that had provided helicopters to the Army, filed a protest with the
GAO on August 5, 2010n which it protested the terms of the NAVAIR solicitation the
ground thait was & unjustifiedde factosolesourcesolicitation because RDE was the only
entity that was permitted by Russian laveport the Mi-179rom Russia. AR 655. In its
September 17, 2010 response to the protest, the Government argued in pabEthas not the
soleauthorizedexporter of Mil7s. AR 760. The Government basleat conclusion to some
extent on the fact that DTI hadibmiteda proposain response to the NAVAIR solicitatidhat
did not involveRDE. AR 763 However, the Government acknowledged that developments at



the Moscow Conferenceight impact its ability to award a contract pursuant to the NAVAIR
solicitation. AR 764.

In its October 6, 2010 Agency Supplemental Report, the Government maintained its
positionthatRDE was not the only authorizexkporter of Mi17s from Russia. AR 809-10.
However, the Government also recognized that “how or wheR12E] will be able to impact
the Russian offices responsible for commercial helicopters or manipulate Russian law is not yet
fully known.” AR 811. On November 5, 2010, the GAO dismis&BIiNC'’s protestbecause
the GAO found that the protestor had failed to showttt@iNAVAIR solicitation was ae facto
solesource solicitation AR 862 ARINC Eng’g Servs., LLC, B103471.2, 2010 WL 4808460
(Comp. Gen. Nov. 5, 2010)).

5. U.S.Request to Russia for Clarificatiofithe Role of RDE

On September 24, 2010, Mitank Kenlon, Drector forlnternational Relations witthe
USD(AT&L), sent a memorandum to Mr. Volkman and Mr. Da&lternof the Office of the
Secretary of Defense (“OSDiggarding an upcomingeeting concerning the Mi7
procurement. AR 772. The memodam statd that the Government “is now planning to ask
[the Ambassador] to send a [diplomatic] notéhe[Ministry of Foreign Affairs]asking for the
official [Russian Government] stance on the Navy’s purchase plan spegijfecadl on all
potential purchases of military equipment generally.” AR 773.

TheUnited State®\mbassador to Russia, JohnBeyrle sent a diplomatiaote to Mr.
Sergey Alekseyevich, Deputy Minister of Foreign Affairs for the Russtatefation*"MFA”)
regarding the Mil7s on October 6, 2010. AR 814. The meguestedhe official Russian
Federation position regarding the NAVAIR effort to acquire 21 Mi-17s for expdkfghanistan
for military use. AR 814. The letter acknowleddkdtRDE exercisé authority over the export
from Russiaof military hardware, busuggestdthat the Mi17s might bedualuse items that
might be subject to a different set of procedures. AR 814.

In its October 29, 2010 response, thmistry of Foreign Afairs statel unequivocally
that the 21 Mi-17 helicoptergere considered to bmilitary items. AR 860. The letter also
notedthat deliveresof such equipment for the Afghan National Army “can be suppotigd”
RDE. AR 860.

In response to the MFA’s October RSter, a November 4, 2010 NSRYO status update
refleded that the*Navy concludes that the current solicitation would not be viable for military
aircraft.” AR 861. A November 10 memorandum from Mr. Ahern to Mr. Fkamdall of OSD
notedthatthe MFA’s Octoler 29 letter statethatthe Mi-17s were military, not civilian, items.
AR 868. However, the November 10 memorandum also noted that the letter “ambiguously
indicates the purchase ‘can be supported’ by contract RIBHE[.” AR 868. Theambiguity
regarding whether the purchase can be supportetlist be supportday RDEwas preventing
the Navy from determining whether &slicitationshould becanceled AR 868. Thus, the U.S.
Government sougtitirther clarification to resolve the ambiguity. /A88.

On November 11, AmbassadoryBie sent a secordiplomatic noteo the Deputy
Foreign Ministerseeking clarification fothe wording “can be supportetly RDE, secifically,



whether the purchase of Mi7s “must [be] procure[d] . .. only froRDE]?” AR 870. In his
November 25 response, Mr. S. Ryabkov, Deputy Minister of Foreign Aféaatged that the
purchase of the M17s for Afghanistan was “to be effected only through the federal state unitary
enterpriselRDE].” AR 874.

6. Dubai Conference

On November 2, 2010, Colonel Vergez and other representatities Afmy’s
NSRWPO met withrepresentatives @he Russian FSMTC in Dubai as a follow-up to the
Moscow Conference. Suppl. AR 1 (docket entry 75, Apr. 25, 2011) mEeéng was described
as “the second relationship building meeting.” Suppl. AR 1. The Secretary of Defende and t
Prime Minister of Russia wesaid to be working to support Russian helicoptgpscifically to
ensure airworthiness and safety. Suppl. AR 1.

7. Cancdlation of theNAVAIR Solicitation

OnDecember 16, 2010,rDAshtonCarter,USD(AT&L), issued arcquisition
DeterminationMemoranduntanceling the NAVAIR solicitation and transferrirgsponsibility
for the Mi-17 acquisitiorfrom NAVAIR to theArmy’'s NSRWRO. AR 876-77.Dr. Carter
based his decision on the communications from the Russian Foreign Ministry dateer Qétob
2010 and November 25, 201ltat stated thainder Russian lathe Mi-17s sought by the
NAVAIR solicitation were military itemsnd could be acquiredty throughRDE. AR 877.
Based on theeletters, Dr. Carterconcluded that the NavyRequest for Proposals (“RFRd)d
not conform to Russian law, and the procurement effort should be transfetinedAtony’s
NSRWPO. AR 877.

On Decembet 7, 2010 NAVAIR issued an amendmetdncding the solicitation for the
reasons stated in Dr. CareeDecember 16 memorandum. AR 83@{“After learning the
position of the Russian Government, the [USD(AT&L)] has removed NAVAIR’s authtority
continue procuringhe Mi-17 aircraft.”).

D. The AMCOM Solicitation

After procuremenauthoity was transferred tthe Army Aviation and Missile LifeCycle
Management Command (“AMCOM”secetary of the Army John McHugh issued a
Determination and Findings¥&F”) on January 18, 2011, that authoriZddCOM to issue a
direct solicitation to RDEn reliance on th@ublic interest exceptioto the requirement for full
and open competition. AR 1086-90. AMCOM postga&asolicitationnotice on the Federal
Business Opportunity vissite (“FedBizOps”) AR 987-88.It stated, “This is a notice of intent
to award a soksource contract and is not a request for competitive proposals. [AMCOM]
intends to enter into a contract with [RDE]” for the purpose of acquiring 21 Mi-130opédirs.
AR 988. The notice further statie“This item is restricted to [RDE].’/AR 988. However, the
notice alscstated “All responsible sources may submit an offer, which shaltdnsidered by
the Agency.” AR 988.

On January 21, 2011, DTI President Mark Young emailed Ms. Cynthia Hargrove, the
Contracting Officer fothe AMCOM solicitation, and asked to attend Areny’s pre-proposal
meeting with ®E, which was then scheduled for late January in Huntsville, Alab#Ra



1092-93. In addition, Mr. Young asked to whom DTI should suamibposal.ld. In her
January 22, 2011 reply, Ms. Hargrastated that the meeting wittDIE was not open to the
public andthata copy of the RFP would be providedDTI “when it is released.” AR 1092.
The pre-proposal meeting was conducted with RDHuntsvillebetween January 24 and 27,
2011. AR 1264.

The AMCOM solicitation wasnade availabléo RDE on January 28, 201Wjth a
response due by February 17, 2011. AR 1119. On February 1, 2011, Mr.Mada@ second
request for the RFP. AR 11181s. Ebony Hairston, a Contract Specialist with th&lArmy
Contracting Command, provided Mr. Young with the RFP on February 8, 2011. AR 1245.
After inquiring about obtaining &tatement of Work'SOW”), AR 1245, Mr. Youngeceived
the SOWon February 9, 2011. AR 1385-86.

On February 10, 201DTI requested an extension of 45 days in which to submit its
proposal in response to the AMCOM solicitation. AR 1119. Plaiciaifns this request was
denied, Pl.’s Mot. at 50-51, but the Governn&ates thaAMCOM never repliedecaus®TI
filed a GAO protest that led to this lawsuAR 1119 (Government’s response to DTI's GAO
protest of the AMCOM solicitation). DTI subrretl a proposal in response to &KidCOM
solicitationon February 16, 2011, AR 1385, in which DTI proposegrtwide 21 Mi-17
helicopters from the Ukraine. AR 1388.

E. Procedural History

DTl filed a bid protestvith the GAOconcerning the cancellation thfe NAVAIR
solicitation on December 31, 2010. AR 968&f{ense Technology Ind-403471.4). DTI
withdrew that protest on January 20, 2011. AR 1091. On February 16, 2011, DTI filed a protest
with the GAO conceling the AMCOM solicitation, AR 1102, whiclhé GAO dismissedfter
DTI filed thisaction AR 1238 (citing 4 C.F.R. § 21.11(b) (2010) (“GA«ll dismiss any case
where the matter involved is the subject of litigation before, or has been decided onitthe me
by, a court of competent jurisdictiol).”

DTI filed thisactionon February 23, 2011. DTI seeks an injunction requiring defendant
to proceed witlthe NAVAIR solicitation. DTI also challenges the propriety of AMCCM
proposed solseourcecontract with RDEand seeks injunctive relief to ragpia reprocurement
with a new selection authority outside the AMCOM chain of comm&il. also seek$o
recover bid preparation and proposal costs incurred in respondingAM@@M solicitation
Finally, DTI seeks attorneys’ fees, court costs, interest, and expd?lag#iff's motion to file
an amended complaintas granteddocket entry 13, Mar. 2, 201a¥ was plaintiff’'s motion to
file a second amended complaint (docket entryN&ar. 31, 2011). OnMarch 17, 2011,
defendantintervenor a formerDeputy Assistant Secretary of Defense, Department of Justice
Trial Attorney, counselor to two U.S. Senate committees, and the current presiadintnahat
providesstrategic advice on international military tradeoved to intervenpro seon the sidef
the defendanfdocket entry 19). The Couwgtantecthat motionon March 17, 2011 (docket entry
20).

Defendant filed a motion to dismiss and/or for judgment on the administrative reco
(docket entry 21, Mar. 18, 201¢Pef.’s Mot.”). Plaintiff filed a brief in opposition to



defendant’s motion and a cross-motion for judgment on the administrative (dookeét entry

35, Apr. 1, 2011) (“Pl.’s Mot.”). Defendant then filed a brief in opposition to plaintiff's cross-
motion for judgment on the administrative record and a reply in support of its motions (docket
entry 50, Apr. 8, 2011('Def.’s Reply”). Haintiff filed areplybrief in support of its cross-

motion for judgment on the administrative record (docket entry 68, Apr. 15, 8L19

Reply”). The Court held a hearing on the parties’ motions on May 9, 2011.

Il. Legal Standards

The Court first considers thiegal standardthatapply to defendant’s motion to dismiss
underRule 12(b)(1¥ of the Rules of the Court of Federal Claims (“RCFC”) andhéoparties’
motions for judgment on the administrative record.

A. Defendant’s Rule 12(b)(1) Motion to Dismiss

“Determination of jurisdiction starts with the complaint, which must be-pleided in
that it must state the necessary elements of the plaimiidii, independent of any defense that
may be interposed.Holley v. United Stated.24 F.3d 1462, 1465 (Fed. Cir. 1997) (citing
Franchise Tax Bd. v. Constr. Laborers Vacation Trd68 U.S. 1, 9-10 (1983)). When
considering a motion to dismiss for lasksubject matter jurisdiction under RCFC 12(b)(1), the
Court assumes the truth of all undisputed facts as alleged in the complaint andldraws
reasonable inferences in the non-movant’s faB8uoheuer v. Rhode416 U.S. 232, 236 (1974);
United Pac. Ins. Co. v. United Statd$4 F.3d 1325, 1327-28 (Fed. Cir. 2006). When weighing
a motion to dismiss, “[t]he issue is not whether a plaintiff will ultimately prevail but whether the
claimant is entitled to offer evidence to support the claildac¢kson vBirmingham Bd. of
Educ, 544 U.S. 167, 184 (2005) (quotiBgheuer416 U.S. at 236).

“[O]nce the . . . court’s subject matter jurisdiction [is] put in question it [is] irmamh
upon [the plaintiff] to come forward with evidence establishing the court'sljatign.”
Reynolds v. Army & Air Force Exch. Se®46 F.2d 746, 748 (Fed. Cir. 1988). The plaintiff
“bears the burden of establishing subject matter jurisdiction by a prepondefdhneevidence.”
George Family Trust ex rel. George v. Unitehtes 91 Fed. CI. 177, 189 (2009) (quoting
Reynolds846 F.2d at 748).

B. The Parties’ Motions for Judgment on the Administrative Record

Pursuant to 28 U.S.C. § 1491(b)(1), the court reviews agency actions in bid protest cases
to determine whether they were “arbitrary, capricious, an abuse of diac@tiatherwise not in
accordance with law.’ Banknote Corp. of Am. v. United Stat885 F.3d 1345, 1351 (Fed. Cir.

2004) (quotingAdvanced Data Concepts, Inc. v. United Sta2éé F.3d 1054, 1057-58 (Fed.

Cir. 2000)) see als@8 U.S.C. § 1491(b)(4) (incorporating standards of review from the
Administrative Procedure Act, 5 U.S.C. § 706). To show that an error occurred, the protestor
must establish by a preponderance of the evidence that defendant’s actioriaakiétea
reasonable basis or violated applicable stattesgulations.Banknote Corp.365 F.3d at

1351.

® Seeinfra, note 7.
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If the reasonable basis fon agency’s action is being challenged, the protestor must
show that the agency failed to provide a “coherent and reasonable explanationetiteef
discretion.” Id. Where the court “finds a reasonable basis for the agency’s action, the court
should stay its hand even though it might, as an original proposition, have reached at differe
conclusion. Honeywell, Inc. v. United State®70 F.2d 644, 648 (Fed. Cir. 1989) (quotiig
Steinthal & Co. v. Seaman$55 F.2d 1289, 1301 (D.C. Cir. 1971)). eflis a “zone of
acceptable results in each particular case,” and the agency’s decision must “be the result of a
process that considers the relevant factors and is within the bounds of reasoned decisi
making.” Info. Scis. Corp. v. United Stat&80 Fed. Cl. 759, 773 (2008) (internal citations and
guotationmarks omitted). Challenges based on a violation of a regulation or procedure must
show a “clear and prejudicial violation of applicable statutes or regulati@aiknote Corp.

365 F.3d at 135(quoting Impresa Construzioni Geom. Domenico Garufi v. United Stags
F.3d 1324, 1333 (Fed. Cir. 2001)).

If an error occurred, the protestor must then also show thetritrewas prejudicial.
Data Gen. Corp. v. Johnspi8 F.3d 1556, 1562 (Fed. Cir. 1996). “[B]ecause the question of
prejudice goes directly to the question of standing, the prejudice issue mussthedrbefore
addressing the meritsLabatt Food Serv., Inc. v. United Stgté37 F.3d 1375, 1378 (Fed. Cir.
2009) (quotingnfo. Tech & Applications Corp. v. United Stgt846 F.3d 1312, 1319 (Fed. Cir.
2003)). Therefore, “[n]Jon-prejudicial errors . . . do not automatically invalidate a proent.”
Labatt 577 F.3d at 1380.

In reviewing crossnotions for judgment on the administrative record, the Court must
determine “whether, given all the disputed and undisputed facts, a party hasbhuetets of
proof based on the evidence in the recod.& D Fire Prot. v. United Stats 72 Fed. Cl. 126,
131 (2006). In a manner “akin to an expedited trial on the paper record,” the court will make
findings of fact where necessarHE Consulting, Inc. v. United Staté8 Fed. Cl. 380, 387
(2007)(internal quotation marks omitted)

. Defendant’s Motion to Dismiss

In analyzing defendant’s motion to dismiss, the Court considers the followiresiss
turn: jurisdiction over theancellation of thélAVAIR solicitation; jurisdiction over the
AMCOM solesource solicitationandjusticiability of plaintiff's claims under the political
guestion doctrine.

A. Jurisdiction Over th&Cancellation othe NAVAIR Solicitation

Section 1491(b)(1) confers bid protest jurisdiction on this Court overddljcitation;
(2) a proposed award; (3) an award; or (4) @tefed violation of statute or regulation in
connection with a procurement or a proposed procurement.” Regarding the NAVAIR
solicitation cancellation, plaintiff's challenge is basedchnalleged violation of statute or
regulation in connection with a procurement or proposed procurement.

Defendantinitially arguel that this Court lacks jurisdiction under the Tucker Act, 28

U.S.C. § 1491, claiming that plaintiff h&ailed to “allege] a violation of any specific statute or
regulation.” Def.’s Mot. at 20-2(citing Info. Scis. Corp. v. United Stat&b Fed. CI. 195, 201-
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03 (2008) (holding that 8 1491(b)(1) jurisdiction requires an allegation of a spectiitosfair
regulatory provision imposing a duty to act or refrain from acting)antiff amended its
complaint to cite a number of FAR provisions, including, FAR 1.102(b)(3), 121€)23), and
3.101-1. Sec. Am. Compl. 1 &kePl.’s Mot.at39. Plaintiff again identified the FAR
provisions on with it relies at oral argumentr. at 1516 (citing FAR1.102-2(c)(1), 1.102-
2(c)(3), and 3.101).

The Court of Federal Claims recently considered a siguiteadictionalargument in
FFTF Restoration Co., LLC v. United Stgt86 Fed. Cl. 226, 237 (2009). The courERTF
Restorationcharacterized the Government’s argument as amounting to “an assertion that
cancellation decisions in the negotiated procurement context, such as the onethéswase,
are immune from any sort of judicial reviewid. at 237. In rejecting that argument and finding
jurisdiction, the court rebuffed the Government’s “attempt to carve out chaiéagnegotiated
procurement cancellations from this court’s bid protest jurisdictitch.”"FFTF Restoratiorheld
that “28 U.S.C. § 1491(b)(1) authorizes this court to review cancellations of negotiated
procurements to ensure compliance with the requirements of ‘integrity, faiamelsspenness’
in FAR 1.102(b)(3) and the requirement that ‘[a]ll contractors and prospective contigtatirs
be treated faigl and impartially’ inFAR 1.1022(c)(3)” Id. The court further held thaFAR
Part 15 does, in fact, provide some constraints, albeit very loose ones, on ancagegiayg a
negotiated procurementlt. at 237 n.15.Specifically, the court held, fiia negotiated
procurement, the contracting agency’s decision to cancel a solicitation meowyFAR
15.305(b).” Id. FAR 15.305(b) states: “The source selection authority may reject all proposals
received in response to a solicitation, if doing so is in the best interest of thargene” See
alsoDCMSISA, Inc. v. United State84 Fed. Cl. 501, 511 (2008) (finding that FAR 15.305(b)
governs an agency’s decision to cancel a solicitation).

The Court concludes thatdge Firestone'decision inFFTF Restorations on point and
should be followed by this CourDefendant’s argument would effectively “carve out challenges
to . .. procurement cancellations from this court’s bid protest jurisdiclt$tl;F Restoration
86 Fed. Cl. at 237. MoreovdfAR 15.305(b) applies to the Governmerdancellation of the
NAVAIR sdicitation in this caseTherefore, plaintiff's challenge to the cancellation of the
NAVAIR solicitation alleges a “violation of statute or regulation in connection with a
procurement or a proposed procurement,” 28 U.S.C. §(thQ), and the Court has jurisdiction
overplaintiff's claimthatcancellatiorof the NAVAIR solicitation wasinlawful.

B. Jurisdiction OverPlaintiff's Challenge to AMCOM'’s Proposed Sole-Source
Award

Defendant argues that the Court lacks jurisdiction over plaintiff's challenge to the
AMCOM solesource solicitation because plaintiff lacks standangssert its claimThis Court
has jurisdicton to hear only “cases brought by an ‘interested party’ objecting to a federal
procurement or proposed procuremerilagnum Opus Techs., Inc. v. United Sta®dsFed. ClI.
512, 529 (2010) (quoting 8 1491(b)(1)). In bid protest cases, a plaintiff seelestablish
standing must demonstrate that it is an “interested paviiegks Marine, Inc. v. United States
575 F.3d 1352, 1359 (Fed. Cir. 2009). A plaintiff is an interested party if it ““(1) is an actual or
prospective bidder and (2) possess[es}éagisite direct economic interest.Itl. at 1359
(quotingRex Serv. Corp. v. United Statdd48 F.3d 1305, 1307 (Fed. Cir. 2006)). As to the
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second prong, to establish standing to protest asenieze award'a bidder must show that it
would have been a qualified biddérKSD, Inc. v. United Stateg2 Fed. CI. 236, 246 (2006)
(quotingMyers Investigative & Sec. Servs., Inc. v. United St2&s F.3d 1366, 1370-71 (Fed.
Cir. 2002)). “To have standing, the plaintiff need only establish that it ‘could congpetef
contract’ if the bid process were made competitivdyers 275 F.3d at 1370 (quotinmpresa
238 F.3dat1334.

Defendant argues that plaintiff is not a “qualified bidder.” Def.’s Mot. at Rih@d<SD,
72 Fed. Cl. at 246). Specifically, defendant argues that plaintiff is not a cailifider because
Russian law pernmstonly RDE to supply the aircraft in question dimakt requirementendes
any other potential bidder, including DTI, unqualified. Def.’s Mot. at PRe AMCOM
solicitation stated # procuremenivas “restricted t§RDE].” AR 988. Because plaintiff is not
RDE, and will not work withRDE, defendant’s argument goes, plaintiff is not a qualified bidder.

Defendant’s argumemippears to misunderstapthintiff's position. “To have standing,
the plaintiff need only establish that it ‘could compete for the conifabe bid process were
made competitive Myers 275 F.3d at 1370 (quotinmpresa 238 F.3d at 1334emphasis
added). Here, given that the AMCQ3dlicitationis structured as a sesource award to RDE,
plaintiff cannot compete for the award under the solicitation’s current form. But it is precisely
this solesource structure.e., the noneompetitive nature of the solicitation, that plaintiff
challenges as unlawful. Therefore, were plaintiff's substactaiienge to the proposed sole-
source awardo prevail and “the bid procesgremade competitive,Myers 275 F.3d at 1370,
plaintiff “could compete for the contractfhpresa 238 F.3d at 1334As a result, plaintiff is a
gualified bidder and has standing to protest AMCOM'’s proposedssoise award.

C. Justiciability Under the Political Question Doctrine

While “it is emphatically the province and duty of the judicial department to say véhat th
law is,” EI-Shifa Pharm. Indus. Co. v. United Statg88 F.3d 1346, 1361 (Fed. Cir. 2004)
(quotingMarbury v. Madison5 U.S. (1 Cranch) 137, 177 (1803)), “[sJometimes . . . the law is
that the judicial department has no business entertaining [a] cfaimlawfulness—because the
guestion is entrusted to one of the political branches or involves no judicially eleragats.”
Id. (quotingVieth v. Jubelirer541 U.S. 267, 277 (2004) (citations omitted)). Such questions are
so-called “nonjusticiableor “political questions.”ld. Referencing the “longstanding doctrine
that decisions grounded in defense and foreign policy are responsibilities nétidivee branch
and . . . not subject to judicial review,” defendant argues that the political questianedbats
this Court from reviewing plaintiff's claims in this caSeDef.’s Mot. at 25 (citinglapan
Whaling Ass’'n v. Am. Cetaceanc80 478 U.S. 221, 230 (1986)).

" Defendant argues that because the issues presented are political questions, the Court
should grant its RCFC 12(b)(6) motion to dismiss for failure to state a claim on wheflcan
be granted. Def.’s Mot. at 26. The weight of authority, however,estigghat in rendering an
issue nonjusticiable, the political question doctrine deprives a court of subjeet jonagdiction.
Spectrum Stores, Inc. v. Citgo Petroleum Co8B2 F.3d 938, 948 (5th Cir. 2011) (“[W]e view a
dismissal on grounds that this case presents a nonjusticiable political questiRul@ad 2(b)(1)
dismissal for lack of subject matter jurisdictign Gonzalez-Vera v. Kissinget49 F.3d 1260,
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While the political question doctrine renders many executive decisions oveselafeh
foreign policy outside the province of the courts, defendant’s characterizationdufctinee
overstates its scop&eelapan Whaling Ass;78 U.S. at 229-30 (“[I]t is ‘error to suppose that
every case or controversy which touches foreign relations lies beyond jedigratzance.”
(quotingBaker v. Carr 369 U.S. 186, 211 (1962))). Whether a case presents a nonjusticiable
political question requires a mordiscriminating inquiry,”by analyzinghesix factorsset forth
by the Supreme Court Baker v. Carr 369 U.S. at 217. The siactorsare:

[1] a textually demonstrable constitutional commitment of the issue to a
coordinate political department; or

[2] a lack of judicially discoverable and manageable standards for resolvamg it
[3] the impossibility of deciding without an initial policy determination of radki
clearly for nonjudicial discretion; or

[4] the impossibility of a court’s undertaking independent resolution without
expressing lack of the respect due coordinate branches of the government; or
[5] an unusual need for unquestioning adherence to a political decision already
made; or

[6] the potentiality of embarrassment from multifarious prorements by
various departments on one question.

El-Shifa 378 F.3d at 1361 (quotirBgker, 369 U.S. at 217) (alterations in original). “These tests
are probably listed in descending order of both importance and certaifigti 541 U.Sat

278. Butif at least one of the siRakertests “is inextricably present in the facts and
circumstances in this case,” it presents a nonjusticiable political queEti®hifa 378 F.3d at
1362(citing Baker, 369 U.S. at 217).

Here, defendant maintains thatsih of theBakerfactorsare present; plaintiff argues
that none of them are. The Court addresses each fafctioesin turn.

1. A Textually Demonstrable Constitutional Commitment of the Issue to a
Coordinate Political Department

The Government argues thhe foreign and defense spheres are “textually committed by
the Constitution to the political branches.” Def.’s Mot. at 26 (ci@mipff v. Willoughby 345
U.S. 83, 94 (1953 hicago & S. Air Lines v. Waterman S.S. Cpg33 U.S. 103, 111 (1948)).
This sweeping characterization is overstated at best. While there is nowmtiestithe
Constitution makes the executive and legislative branches primarily sgisieoior foreign
policy mattersPep’t of Navy v. Egam84 U.S. 518, 529 (1988), where executive conduct is

1262 (D.C. Cir. 2006)Contra Zivotofsky v. Sec’y of Stas1 F.3d 1227, 1236 (D.C.rCi

2009; Brown v. Hansem973 F.2d 1118, 1121 (3d Cir. 1992) (“The political question doctrine
does not deprive courts of jurisdiction over a case.”). Having reviewed the pedtinientity,

the Court concludes that defendant’s argument is more pragengcterized as supporting a
RCFC 12(b)(1) motion to dismiss for lack of subject matter jurisdiction, and the Court will treat
defendant’s political question arguments as such.
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regulated by federal statute or regulatien any sphere—and the courts are presented with an
appropriate controversy, the Constitution requires the courts to take jurisdictioppiythe

law. SeeClinton v. Jones520 U.S. 681, 703 (1997) (noting the longstanding rule that “[i]t is
emphatically the province and duty of the judicial department to say what th&' lggumoting
Marbury, 5 U.S. { Cranch at 177)). The Supreme Court has “long held that when the President
takes official ation, the Court has the authority to determine whether he has acted within the
law.” 1d.

This authority and duty extendsttee defense, national securignd foreign policy
spheres. Indeed, federal courts, including the Supreme Court, routinely reviewcaeafurn
decisions of the executive branch in these fieles), Winter v. Nat. Res. Def. Coundis5 U.S.
7 (2008) (assuming jurisdiction over petition to enjoin Navy from conducting certamm ¢ype
submarine training exercisesjamdi v.Rumsfeld542 U.S. 507, 535-3@004) (partially
invalidating Department of Defense’s procedure for detaining enemy combaRags);v.
Bush 542 U.S. 466, 483 (2004) (holding that federal judiciary has jurisdiction to decide whether
foreign nationals captured in combat and la¢ld.S. military base on foreign soil are being
wrongfully detained)Bennett v. Islamic Republic of Ira618 F.3d 19, 24 (D.C. Cir. 2010)
(assuming jurisdiction in challenge to State Department’s decisions regarding utilcfation
foreign embassigs As these and other decisions make plain, merely invoking foreign policy or
national defense is insufficient ptace an issubeyond judicial review.

Moreover, it is well established thiie Administrative Procedure Act, 5 U.S.C. § 706
and theFAR apply to and govern bid protests against Department of Defense procurements,
e.g, Centech Group, Inc. v. United Staté84 F.3d 1029, 1039 (Fed. Cir. 2009) (reviewing bid
protestor’s challenge to Air Force procurement under the)FRR. W Flammann GmbH v.
United States339 F.3d 1320, 1324 (Fed. Cir. 2003) (reviewing Army solicitation pjptasny
or all of which touch upon the spheresationaldefense and/or foreign policy. Moreover, no
court has questioned the constitutionality of judicial oversight of federal égpeosurements.
For these reasons, defendant’s suggestiorthbguestions of foreign policy and defensesed
by this case are textualtpmmitted tathe executive and/or legislative branciewithout meri.

2. A Lack of Judicially Discoverable and Manageable Standards for
Resolving the Issue

The Government’s chief argument for its view that the issues in this case are
nonjusticiable is that decisions related to foreign policy lack “judiciallyadierable and
manageable standards for determining the correctness of executive decisions.” Def.’s Mot. at 26.
Defendant therefore appears to argue AR 1.102(b)(3) (requiring “integrity, fairnesand
openness” in procurement§AR 1.1022(c)(3) (requiring tht “[a]ll contractors and prospective
contractors shall be treated fairly and impartiathgdFAR 15.305(b) permitting thesource
selection authorityo “reject all proposals received in response to a solicitation, if doing so is in
the best interestféhe governmenty either do not govern thgarticular procuremerdr do not
provide“judicially discoverable ath manageable standardst resolving plaintiff's claims.

Defendant is wrong on either count. “FAR Part 15 does, in fact, provide some

constraints, albeiteryloose ones, on an agencgncdliing a negotiated procurement.
Specifically, in a negotiated procurement, the contracting agency’s decision to cancel a
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solicitation is governed biyAR 15.305(b) . . . ."FFTF Restoration86 Fed. Cl. at 237 n.15.
Moreover,FAR 15.305(b) states: “The source selection authority may reject all proposals
received in response to a solicitation, if doing so is in the best interest of thargene” See
alsoDCMSISA 84 Fed. Cl. at 511 (finding thaAR 15.305(b) governs an agency’s decision to
cancel a solicitation)FAR 15.305(b) applies to the Government’s solicitation in this case, and it
constitutes “judicially discoverable and manageable standahsréover, “the provisions of
FAR 1.102(b)(3) and 1.102(c) are phrased in mandatory terms,” and as shel,“giv[e] rise

to mandatory duties that constrain the government’s discretion in dealing witinsbideETF
Restoration86 Fed. Cl. at 23%ccord id.at 240 n.18 (disagreeing withformation Sences
Corporation 85 Fed. Clat202 (holding thaFAR 1.102(b)(3) “imposes no specific substantive
obligations on the Government, and therefore is not judicially enforceable”)).

3. Impossibility ofResolving the Cas@/ithout an Initial Policy
Determination of a Kind Clearly for Nonjudicial Discretion

Defendant suggests that deciding this case would be impossible without an “initial pol
determination of a kind clearly for nonjudicial discretio®aker, 369 U.S. at 217The Court
finds this argument unpersuasive. Resolving the issues presented in this cass oatyuthat
the Court interpret federal statatand regulations; it does not require a foreign policy
determination.Cf. Khouzam v. Att'y Gen. of U,%49 F.3d 235 (3d Cir. 2008). Khouzamthe
Department of Homeland Security determined that, based on diplomatic asstoantiee
Egyptian government, that an Egypti@optic Christiarasylumseeker, Khouzam, would not be
tortured were he removed back to Egyiat. at239. The Government argued that the issue was
a nonjusticiable political question because “[tjhe United States made a policy determination to
approach Egypt to obtain its commitment with respect to Khouzam’s treatmiehiat 252
(quotation omittedl Rejecting the Government’s argument, thercbeld that “[t]he
Government’s decision to seek diplomatic assurances is not at issue, buvhatiter the
Government complied with constitutional, statutory, and regulatory constraietsgloying
diplomatic assurances to remadve. Khouzam.” Id.

Similarly, this Court need not make determinations regarding Russian laway, poli
diplomacy, or any other issue of foreign policy to resolve this case. Rath€quhies asked
only to determine whether the Government’s decision to cancel the NAVAIR atdinitind
seek to enter into a sot®urce contract with RDE comported with federal.|avihe issue
therefore does not implicate the thBdkertest. Cf. Powell v. McCormack395 U.S. 486, 548-
49 (1969) (holding that determination of whether congressstent-should be seated “falls
within the traditional role accorded courts to interpret the law, and does not . . . invalvidal
policy determination of a kind clearly for nonjudicial discretion™ (quotBaker, 369 U.S. at
217)).

4. Impossibility of a Court’s Undertakinp Resolve Plaintiff's Claims
Without Expressing Lack of the Respect Due Coordinate Branches of the
Government

The Government suggedtsat if a judicialdedsion were tchave the effect of reversing
an Executive Branctetermination with regard to an acquisititmt decisiorwould necessarily
express a lack of respect for the executigefense and military policy judgment. Def.’s Mot.
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at 26. Simply interpreting federal law differently from a coordinate lhramawever, does not
indicate “lack of respect” for that branch, even where that contrary interpretation nullifies the
coordinate branch’s actiorCf. Comer v. Murphy Oil USA85 F.3d 855, 875 (5th Cir. 2009)
(“[W]hen a court finds that Congress has passed an unconstitutional law, there ¢k rd ‘la
respect’ for Congress’s judgment.”) (citikiited States v. Mundzlores 495 U.S. 385, 390
(1990)),rev’d on other grounds607 F.3d 1049 (2010 Similarly, where a court determines that
an executive department has acted unlawfully, that decision does not typicalljuteristick of
respect” for the branch’s judgment. Defendant provides no basis for concludingcthat s
decision would be “digspectful” to the executive in this case.

5. An Unusual Need for Unquestioning Adherence to a Political Decision
Already Made

The Government further argues that because the decision to cancel the NAVAIR
solicitation has already been made, any decision byCiistresuscitating that solicitation
would riskalienaing the Russian Federation. Def.’s Mot. at 26. Defendant cites no authority for
its proposition that thiask renders the case nonjusticiable, and the authority of which the Court
is aware undermines defendant’s argument: “[T]he fact that the resolution of the merits of a case
would have ‘significant political overtones does not automatically invoke the pbtjtiestion
doctrine.” Khouzam549 F.3d at 249-50 (quotingN.S. v. Chadha462 U.S. 919, 942-43
(1983)). The courts “cannot shirk [the] responsibility” to interpret federal lavelynbecause its
decisions “may have significant political overtone&foss v. German Found. Indus. Initiative
456 F.3d 363, 377 (3d Cir. 2006) (quotibmpan Whaling 478 U.S. at 230). As aresult, “a
predicted negative impact on foreign relations does not, by itself, render a casgiciabje
under the political question doctrineld. Defendant has therefore faileddatisfy the fifth
Bakerfactor.

6. The Potentiality of Embarrassment from Multifarious Pronouncements by
Various Departments on One Question

Finally, the Government claims that this Court may not rulplamtiff's claims because,
were the Court to rule for plaintiff, it would “cause enmrbasment to the Degarent of
Defense.” Def.’'s Motat 26. The Supreme Court addressed an analogous scerkap@am
Whaling 478 U.S. at 2230. In that case, after negotiating with Japanese officials, the Secretary
of Commerce agreed not to sanction Japan for illegal whale harvesting in retlapdais
agreeing to restrict harvesting in the futuké. at 22728. Environmental groups challenged the
Secretary’s decision, arguing that federal law required the Secretary to impose salitt@ns.
228. The Supreme Court took jurisdiction over the case, stating that “one of the Jigdiciary
characteristic roles is to interpret statutes, and we cannot shirk fssdslity merely because
our decision may have significant political overtonesl”at 230;accord Khouzamb49 F.3d at
253 (finding sixthBakerfactor inapplicable and noting that rationale for finding “makes
practical sense since the Executive could otherwise foreclose judicial review in various matters
merely by making promises to other nations”). Thus, the possibility of embagass
executive agency \wa-vis a foreign sovereign is an insufficient basignd of itself for
nonjusticiability, and the Court finds the silakerfactor inapplicable here.
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Because none of the dBakerfactorsare “inextricably present in the facts and
circumstances in this casé&i-Shifg 378 F.3d at 1362, the issues in this case present justiciable
guestionghat are appropriate for judicial review

V. Cross-Motions for Judgment on the Administrative Record

The Court next considers defendant’s motion for judgment on the administrative record
and plaintiff's cross-motion for judgment on the administrative record. The Cowtvsein
turn the parties’ motions with respect to (A) the cancellation of the NAVAIR solicitation; (B)
judicial estoppel; and (Ghe AMCOM solesource solicitation

A. The Government Did Not Act Arbitrarily When It Calecethe NAVAIR
Solicitationand Proposed to Enter into a Sole-Source Contract with RDE
Because It Reasonably Relied on the Russian Federation’s Interpretation of
Russian Law.

Plaintiff argues that the Government improperly canceled the NAVAIR solicitation on
two grounds: (1) DoD improperly relied on the wrong Russian agencies to intengeehiiR
export law, ad basing a decision on an incorrect interpretation of Russiawédavarbitrary and
capricious; (2) the explanations given for the caatielh were solely a pretext to transfer the
procurement tohe Armyfor the purpose of awarding the contracRIDE. Plaintiff contends
that these actions violate¢he Government’s duty to “[cJonduct business with integrity, fairness,
and opennessPAR 1.102(b)(3)to treat all potential contractors fairly and impartiabAR
1.1022(c)(3), to conduct Government business in a manner above repFsiRI8.101-1, and
to cancel solicitations when it is in the best interest of the Government, FAR 15.3885(h)

Am. Compl. § 54see also FFTF86 Fed. Clat237 n.15 (finding that FAR 15.305(bppliesto
the Government’decision to cancel a solicitation)

Defendant counters that DoD properly sought and relieglitimoritative interpretations
of Russian law and based on those interpretatanseled the NAVAIRsolicitationbecause it
did not requircRDE's involvement, which the Russian Foreign Minidtigd made clear was
required under Russian law. The Court concludes that DoD did not violate FAR 1.102(b)(3),
1.102-2(c)(3), 3.101-1gr 15.305(b) because it did nadtt arbitrarilyor capriciously when it
carceled the solitation based on explanations of Russian law set forttheirexchange of
diplomaticnotes between the Russian Foreign Minister and the U.S. Ambassador to Rossia. T
cancelation was not a mere pretext to improperly award a contraRDi.

1. The Government Reasonably Reliedtb@Russian Federation’s
Interpretation of Russiamaw in Making Its Decision to Cancel the
NAVAIR Solicitation.

Theadministrative recordemonstrates that the Government acted reasonafdly in
investigating the concerthatRDE was theonly entity authorized under Russian law to export
Mi-17s,(2) working withits Russian counterparts aothoritativelydetermine the applicable
Russian law, an(B) ultimately canceling the NAVAIR solicitation based on communications
with the Russian government explaining the nature and effect of Russia’s export law
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Colonel Vergez learneat least byearly August 200 thatRussia classifieMi-17s as
military itemsand as such they could only be expoftedh Russia byRDE. AR 196. The
Russian position on the export of M¥s was further reiterated at the Moscow Conference at the
end of August 2010. AR 730. Subsequently, the Government began trying to determine
definitively whether Russian law classifiddi -17sasmilitary items which could only be
exported througiRDE, and what impact that classification midgigve on the NAVAIR
solicitation. AR750, 773 Ultimately, the Government’s inquitgd to anexchange of
diplomatic notes between.8. Ambassador to Russia, J@®yrle, and the Russian idistry of
Foreign Affairs. AR 814, 860, 870, 874. Based on the Russian Federation’s position in the
diplomatic notes that M17s were military items that could be exporbadly throughRDE, Dr.
Carter therefordirected that th&lAVAIR solicitationbe cancele@ndthatprocurement
responsibility be transferrad theArmy. AR 877, 879-80.

a. The Government reasonablyiegl on the exchang# diplomatic
notes in making its decision to cancel the NAVAIR solicitation.

Plaintiff first takes issuewith defendant’s interpretation of the Ambassador’s October 6
letter, which ultimately led to the cankalon of the NAVAIR solicitation. Plaintiff claims that
the October 29 Russian responsd saly that the export of Mi-17s “can be supporteg'RDE.
Pl.’s Mot. at 41. Plaintiff contends that timitial exchange ofetters contains no information
with respect to whether Mi7s may be exported for civilian purposes, notigolettersake a
position regarding the legality of the export of Mi-17s without involvement by RDE Nrot.
at 4142 (citing AR 1756). Plaintiff concludes that it was irrational for the Governtoezgncel
the NAVAIR solicitationbased orthe Ambassador'®ctober 6letter and the Russian
October29 responsbecaus¢hose documents do not support the conclusiorthileat
Government could not acquire the helicopfersAfghanistanfrom any source other th&DE.
Pl.’s Mot. at 43.

Plaintiff's argument, howevefails to considerthat the Geernment did not cancel the
NAV AIR solicitationbasedsolelyon the MR’s October 29, 2010 respon$dndeed, the
Government concluded that thd=A’s initial letter was ambiguous and sought further
clarification. AR868. Because the Government did not cancel the solicitation in response to the

8 Plaintiff cites to a number of records in which the Government contertdd FThanay
be able to perform pursuant to the NAVAIR solicitation because DTI's proposalragpede
consistent with Russian law despgRBE's assertion that it is the sole entity for exporting
military items. Pl.’s Mot. at 42 (citing AR 196, 756, 807-08, 1948). However, these statements
were maderior to receiving the RussiaFA'’s first response regarding the export of Mi-17s.
Indeed, all of these records are dated before tBeAinbassador had even ség firstletter,
except forone,whichis dated the same day the®J Ambassador sent his letter. AR 807-08.
What these records do consistently show is that the Government was uncertahevgkate of
Russian law was prior to receiving clarification from the RusSiBA. AR 800 (email from
Mr. Dawson dated September 27, 2010, which states, “The Army feels the Navy'ssfuicce
offerer will not be able toxgort the aircraft out of Russia; that onBI)E] . . . is authorized to
export the Mi-17.")
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October 29 letter from thiIFA but sought further clarification, plaintiff's cont@mn that the
Government cancetl the solicitation in response to the October 29 letter is without merit.

Plaintiff next contends that the second exchange of letters between Ambassaitior Bey
and the RussiaMFA alsodid not provide jufication for the cancédtion of the NAVAIR
solicitation. Plaintiff argues that the response of the Russian MFA to the sadloa's request
for clarification does not address civilian helicopters. Pl.’s Mot. at 43. Instesates onlyhat
military helicopters must go throug®DE. Pl.’s Mot. at 43. Plaintiff contends that it was
offering only civilian helicoptersso the MFA’s response was not applicable to the projmEal
submitted in response to the NAVAIR solicitatioRl.’s Mot. at 44-45.

The MFA’s November 25 letter does not support plaintiff's contention. It steeghe
21 Mi-17 military transport helicopters must pperchaseanly throughRDE. AR 874.
Although this response mentioosly military helicopters, it must be consideradhe context
of the previous exchange between the Ambassador and the MFA. In the Ambasgator’s fi
letterdated October 6, he askgpgecifically about the NAVAIR’s “effort to acquire 21 new-Mi
17 commercialvariant helicopters for export to Afghanistan for military use.” AR 814
(emphasis added). Furthermore, the latkearly identifieshe issue to be clarified, namely
whetherthe Mi-17s that NAVAIR was planning to purchase were consideredusgasénd
therefore not subject to the requirement ttaobFSMTC licenses for military items being
exportedoy RDE. AR 814. The MFA'ctober 2%esponsevas clear: “Under Russian law,
the 21 Mi-17 helicopters that the [DoD] is planning to purchase are considereayniiéms.”
AR 860. The MFA’'s November 25 letter also made clear fhathasesf military itemsare“to
be effected only through . [RDE].” AR 874.

The exchangef diplomatic notes showtkat the US. sought clarification from Russia on
whether the Mil7sdescribed in the NAVAIR solitationwere considerednder Russian law to
be military or commercial items and the proper procedure for exporting sucbpteis. The
Russian response was clear that thellWB being procurteby NAVAIR were military items, and
pursuant to Russian law, could be exported only thr&®R/IgE. To accepplaintiff's contention
that the MFA’sNovember 25 response appliedyto military Mi-17s and not tthe varianiVi-
17sdescribed in the NAVAIR solicitatigrihe Court would have to ignore the exchanges
betweenhe US. and Russian governments. Therefore, the Court concluddsethat t
Government did not act arbitrarily or capriciously in relying on the exchdrgtders between
Ambassador Bgle and the MFA in decidintp cancel the NAAIR solicitation

b. The Government reasonably determined thafl K&-werenot
considered commercial items under Russian law.

Plaintiff also contends that NAVAIR initially determinétat RDE did not need to be
involved because only civilian helicopters were at issue. Pl.’s Mot. 4b44laintiff cites
NAVAIR s positionbefore the GAON response to protests of the NAVAIR solicitation. In that
forum, NAVAIR argued that RE was not requikto participate because the helicopters at issue
were civilian rather than military. Pl.’s Mot. at-45 (citing AR 812-13).However, NAVAIR
also told GAO that ththencurrent state of Russian lamas ambiguous. AR 764-65. In
addition, NAVAIR identified the ambiguityrior to Ambassador Bgle’s first letter seeking
clarification from Russia regarding the export ofMis. AR 760. Meadministrative record
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demonstrates that the Government soutgrificationand that this clarification teto additional
information that supported a different conclusion, namely that pursuBnistian law the Mi
17s were military helicopters thatre required tde exported solely througRDE. Therefore,
the Government did not act unreasonably in chaniggngpsitionin this forumwith respect to
whether the Mil7s were commercial items and whetR&E needed to be involved with the
export of the Mi-17s. The Government’s change of position wasponse to clarifying
information from the Russian Government.

C. The Government reasonablyiegl on Russiarstatements
regardingrussia’s classification dfli-17s as military items rather
than relying on Russia’s prigracticethat had involved
classifying Mi17s agivilian items.

Finally, the Governmermeasonably reliedn the 201@&dvice of the NFA even though it
was inconsistent with prior Russian practice. The Government #ra&@®TI had previously
provided four Mi-17helicopterdo Afghanistan from Russia without the involvemenR&fE.

AR 763 n.4(recognzing before the GAO that the Russian Ministry of Defense, Directorate of
Export Deliverieoof Arms and Military Technology, had previously provided an export license
for four Mi-17 helicopters provideldy DTI to Afghanistan). Indeed, the Ministry of Defee

had already issued preliminary export licen®eBTI that were included in DTI's response to
the NAVAIR solicitation. During the September 9, 2010 telephonic conference regérdi
recent Moscow Conference, the Governmmitedthat Russia’slifferent stance with regard to
the export of military itemsoincided with RDE’s having beesleasedrom State Department
sanctions. AR 730. hierevocation of sanctions gatlee U.S. Governmenteason to believe

that Russiavould no longer follow itpractice under the sanctions regiraating to theexport

of Mi-17s.

Furthermore, the Government did not accept the statermktiits Russian negotiators
without further investigation. The Governmetitaately sought clarification through the
exchangef diplomatic notes, at which point it confirmed tRatssia’sposition waghatthe Mi-
17s were military items thabuld be exported only througfDE. AR860, 874. It was only
after receivingclarification from the MFA that the NAVAIR solicitationvascancéed. AR 877.
When the Government was alerted to the fact that the Russian position on the expek7sf Mi
had apparentlghanged, it wasminently reasonabler the Government to seek clarification,
and having done so, tcancel theNAVAIR solicitation based on authoritative information from
officials of the Russian Federation.

2. The Government’s Stated Reasons for Canceling the NAVAIR
Solicitation Were Not Pretextual

Plaintiff contends that the Government’s stated reasons for canceliNgh&IR
solicitationwerea pretext for the Government’s actual motive, which DTI contends was to
improperlyawarda sole-sourceontractfor the 21 helicopters to RDE. Pl.’s Mot. at 48.
Specifically, plaintiff contends that AMCOM, Colonel Vergand David PinckleyChief of
Operations with NSRWPO, “actively lobbied to get the NAVAIR [s]olicitatianaeled so they
could pursue a sole-source contract with BD Pl.’s Mot. at 47. Defendant, however,
contends that there was campaign to get the NAVA solicitationcanceled, but rather, that
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the Department of Defenseas reasonably concernitht Russiavould refuse tgermitthe
exportof Mi-17s without the involvement of RDE. Def.’s Reply at 18.

An agency’s explanation for canceling a solicitatt@mnotbe a pretextor an improper
motive or reason, including those “reflecting personal predilections of adraiivistofficials,
whether ascribable to whim, misplaced zeal, or impermissible influef@cel 49C Ltd.

P’ship v. United State81 F.3d 1147, 1153 (Fed. Cir. 1994jowever there is a “strong
presumption that government contract officials exercise their duties in gitod Am-Pro
Protective Agency, Inc. v. United State81 F.3d 1234, 1239 (Fed. Cir. 2002). To overcome
this stromg presumption, plaintifinust meet heavyburden and must show “almost irrefragable”
proof that the government officials were not operating in good faalen Med. Assocs. v.
United States369 F.3d 1324, 1330 (Fed. Cir. 2004).

Plaintiff argues akength that Colonel Vergeand AMCOMimproperly interfered with
the NAVAIR solicitation in an attempt to ensure that it wasceled anthat RDE receivedany
eventual contract® On August 3, 2010, in response to an email notifiNCOM personnel
about theGAO protest of the NAVAIR solicitation, Colonel Vergez sthte

We've been wargaming this for some time. Yes, [Combined Security Transition
Command-Afghanistan CSTGA”)] can pull the funds. . . . And yes, we're
already working thé¢course of actionfor Sole Source Only Sourgéustification

and Approval (J&A”)] using next year’s funds. The sequence of notification to
CSTGA should be: NAVAIR notifies them of the [p]rotest, NAVAIR provides
options (not many CSTGA pulls the funds and the Army steps Yuith] our

Sole Source Option [with] the Russians using next year’s funds.

AR 2251. Plaintiff argues that AMCOM, patrticularly Colonel Vergéadbeen “wargaming”
for some time iran attempt to issue a sedeurce award to RDE. Pl.’s Reply at 13.

Plaintiff then states that AMCOM met with Mr. Vladimir LoganchualCanadian
Russian businessperson who also served as a Special Advisor to the Director of Tl &&dA
Mr. Loganchuckstated that FSTMC would block the export of any aircraft that tried to

® The Federal Circuit has explained that @aen standard “amounts to ‘clear and
convincing evidence.”AmPro Protective Agen¢y281 F.3d at 12340.

19 plaintiff initially notes that RDE had joinedd Communications Integrated Systems
Platform Integration Division to submit a proposal responding to the NAVAIR saianit Pl.’s
Reply at 13 (citing AR 458). Plaintiff then contends that L-3 withdremfthe competition
because RDE interfered with the joint effort in order to ensure that RDE coule slee
contract for itself. Pl.’s Reply at 13. The administrative record does not sumgtorbhtention.
It reflects only that L3 withdrew from conisleration. AR 666.

1 plaintiff also highlights letters that it asserts “mysteriously appear[ed]” dated August 2
and August 9, 2010, from RDE to Colonel Vergez. Pl.’s Reply at 13. However, the letters do
little more than bolster RDE’s claim that it is the sole entity permitted to expet7sfrom
Russia.
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circumvent E. Pl.’s Reply at 14 (citing AR 2229). Plaintiff contends that Colonel Vergez
emailed this informatioto the Undersecretary of Defentgeinfluencethe Undersecretary’s
decision*? Pl.’s Reply at 14. Howevethe responsesf DoD personal to the meeting with Mr.
Loganchuckdemonstrate thd2oD’s driving concern was NAVAIR’s ability to successfully
supplyMi-17s. AR 2229Hrigadier GeneraWilliam T. Crosby: “My concern is that if the
Navy award this contract to someone who does not have a legitimate source of supply, the
Army is left in an untenable position to try and deliver aircraft that have been pedcdbat

can't be exported.”).

After the Moscow Conference, an email concerning the minutes from the conference
includeda statement biieutenant Colonel Willoughby, in the office of Undersecretary of
Defense for Policyrecommendinghat NSRWPO and NAVAIR conduct talks “based on what
you learned during the visit.” AR 2205. He then stdted he was “[c]oncerned that
FSMTC/industry reps want to derail the current deal mostly out of financiahtsest and not
our interests.” AR 2205. Colonel Vergez responded that he did not agree with Li¢utena
Colonel Willoughby’s assessment andtthe did not agree with leaving the solicitation with
NAVAIR. AR 2205. Based on this emailamtiff argues that because AMCOahd Colonel
Vergez werevorriedthatLieutenant Colonel Willoughby was not “on-board with the glan,
AMCOM *“drafted propagana’ in the form of arinformation paper, approved by Colonel
Vergez, tamproperly influence future decisiomsgarding the Mil7 procurement. Pl.’s Reply
at 15 (citing AR 2006-13).

However, plaintiff does natite any information in the “Information Paper on Mi-17
Procurement for Afghanistathat is embellished, untrue, or indicet of the paper serving as
“propaganda.” Most of the paper simply reiterates what was discussed during ttewMos
Conference. AR 2008-09. The papetes AMCOM'’sconcern lhat the currenproposals
submitted in response to the NAVAIR solicitatierenot viablebecause theyid not involve
cooperation wittRDE, the only entity in Russia that could export military equipment. AR 2011.
This was a concern because any heliegptprocured in violation of Russian [[Jaw [would] not
be approved for [e]xport.” AR 2011.

On September 7, Mr. Richagenkel with NAVAIR sent an email statitigat NAVAIR
would need to “obtain formal confirmation from the Russian Federation on the aoguisii
of the land.” AR 2432. Colonel Vergez forwarded the email to Mr. Pincitigyngthat Mr.
Loganchuckshould know that the request is coming and thas igifaight forward as it is only
looking for confirmation to what they bredlus in Moscow.” AR 2432. Plaintifmputes
insidious motives to this email and asserts that Colonel Vergez was attempting/o use
Loganchuck to “ensure NAMR receivel the ‘right’ response from RDE arfeSMTC.” Pl.’s
Reply at 15. However, thevidencedoes not suppoglaintiff's contention that the Russian
answer was contrived in some manner to support the catnaelbf the NAVAIR solicitation.
On the contrary hieadministative recorddemonstratethat the Government actively sought
clarification of Russian law from the Russian Federation.

12 plaintiff does not cite a specific part of the administrative record to support its
contention that Colonel Vergez sent this information to the Undersecretary osBefe
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Subsequently, on September 8, Mr. Pinckley sent an en@éneralCrosby in which he
stated

The strategy is to convindke Navynot to engage the FSMTC direct[ly] and to
leave that to us. We also do not want them to pulRiRBprematurely as the
protest is buying us valuable timfDeputy Assistant Secretary of the Army for
Defense Exports and Cooperatiovill secure formal coespondence from
FSMTC stating that direct contract witRDE] is the only course for [military
helicopters]. This provides Navy the out they need, by little time, and
gives us basis for the J&A.

AR 2257. Plaintiff contends that AMCOM théeganattempting to get the letter from FSMTC
to secure the candation of the NAVAIR solicitation. Pl.’s Reply at 15 (citing AR 2268).
Plaintiff would have the Court infer nefarious intentidresn thisemail but that contention is
again not supported by the record. In8eptember 8 emailhe NAVAIR attorney working on
the GAO protestvas seeking information and documentation relating to the information
discovered during the Moscow Conference. AR 2269. In respons@aiesBroskywith the
Office of Deputy Assistant Secretary of themy for Defense Exports and Cooperat&iatel

that hewas “moving out on engagement with FSMTC to get the letter.” AR 2268. Considering
the context of theeemails, it ppears that the Government was seeking the letter from FSMTC
to confirm what the Army had been told at the Moscow Conference, not to impropetfigrante
with the NAVAIR solicitation aplaintiff contends.

In a September 23 email, Lieutenant Colonel Beratvith USD(P) statecthat the
“Russian desk players . . . have little confidence in what the Rusgai}’save told you and
they are also unhappy with the letter being drafted.” AR 1998intiff contends that this deto
an “all out assault by Colonel Vergez” who therergjagedVr. Loganchuck to issue a néegal
opinion on Russia law. Pl.’s Reply at 16 (citing AR 1729-30). However, Colonel Vergez sought
Mr. Loganchuck’s advice only in responseatpress releasssued by DTI, which stated tha
agency of the Russian Ministry of Defense was the body responsible for approviifg Mi
exports. AR 1729. In responddt. Loganchuck again stated that only FSMTC could approve
the export. AR 1730. In his September 29 email, Colonel Vergez higidigjiné conflicting
information andstated that “senior leadership needs to be made aware of what is transpiring
before we get sideways with the Russian Federation and adversely impact the way we
procure/sustain Mi-17s.” AR 1729.

Plaintiff thenconterdsthat AMCOM did not share DTI's press releask,
Loganchuck’s response, or Colonel Vergez’'s Septembeni2@ withany of theofficesthat
were skeptical of FSMTC'’s assertion tiRIDE was the onlyentity that could exponnilitary
items from Russia. Plaintiff asserts tAdMiCOM was working through lek channels in an
attempt to get the NAVAIR solicitatiocenceled Pl.’s Reply at 16 (citing AR 2518 (“I'm not
sure [sharing the email withSD] will benefit anything.[Undersecretary of Defense for
Acquisition, Technology, and Logistics for International CoopergtioSD(AT&L) IC”) ] will
blow it off saying FSMTC isn't the only source.™j.Plaintiff then cites an email by Steve

13 By the time of the Septdmer 30 email to which plaintiff cites, Pl.’s Reply at 16, the
Deputy Undersecretary of Defense for Acquisition, Technology, and Legyfsti International
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Austin, Director of Planning and Analysis with ti&D(AT&L) IC that stées, ‘There is good
reason to avoid sending signals to the Russians that will help derail the pending Navy
procurement of 21 Mi-17s.” Pl.’s Reply at 16 (quoting AR 1721-22).

It is unclear how either of these emails supports plaintiff's contentioMM&OM was
working back channels and sending signals to the Russians to help doom the NAVAIR
solicitation. Pl.’s Reply at 16. Specifically, the email frtdin Austin withUSD(AT&L) IC
discussd the Ambassador’slovember 11etterthat wasseeking furtheclarification from MFA
concerning the export of Mi-17s from Russia andesttitat the Navy procurement should be
“given every chance to succeed.” AR 1722.

Plaintiff then argues that after the response to AmbassadoeBdadgtobert letter,
“AMCOM knew the position of certain [U.S. Governmenitfcials and needed to change their
opinion if it wanted to get the NAVAIR [s]olicitatiocancded.” Pl.’s Reply at 17. Plaintiff
claims that at this point AMCOMgain engagelr. Loganchuck to ensure that MFA provided
an aswer to the U.S. Ambassadodplomaticnote that would necessitate the termination of the
NAVAIR solicitation. Pl.’s Reply at 17. To support this proposition, plaintiff ndtasMr.
Loganchuck sent Colonel Vergez an email confirming that the MFA had receiveigltraatic
note and that a meeting was planned. Pl.’s Reply at 17. According to plaintiff, tHeaf&dt.t
Loganchuck knew that the MFA had received the diplomatic note “confirm[s] that he was acting
as a puppeteer throughout the process to achieve the desired result of AMCOM and RBE.” P
Reply at 17.

However, these emails again do not provide an adequate basis for the Court to find, as
plaintiff contends, that Mr. Lganchuck was acting as a “puppeteer” to orchestrate the MFA’s
response in order to ensure that the NAVAIR solicitation was canceledsahel sourcaward
made to RDE. The emaitsly show that Mr. Loganchuck knew MFA had received the
diplomatic note. Plaintiff produced no evidence from which the Court couleitinerthat Mr.
Loganchuckmpropely interferedwith the MFA or that Mr. Loganchuck should ri@tve
possessed knowledge of the note’s receipt.

Plaintiff then cites an email from Lieutenantl@nel Michael ENerstheimer, an
Assistant ArmyAttachéwith the U.S. Department of the Army in Moscow. In the emtad,
reports to Lisa Moskowitz withdSD(P) that pursuant to a conversation with a Deputy Head of a
Regional Department for RDE, “[RDE] wilvork either directly with a DOD entity or with a
firm that is registered with DOD and authorized to enter into contracts on Of@baf.” AR
1859. In addition, Lieutenant Colonel Nerstheimer reported that RDE had provided &éhe sam
information to Coloel Vergez at the Novembemeeting in Dubai and that Colonel Vergez
“perhaps . . . could verify” the information. AR 1859. Plaintiff contends that Colonel Vergez

Cooperation was aware of the potential issues concerning the exportatiorl 6$ Blirt of
Russia. AR 772-73 (Memorandum from Frank Kenlon, Director of International Neguasiat
for USD(AT&L) IC/IN regarding the plan to have Ambassador Beryle senglamdatic note to
the MFA regarding the Navy’s purchase plan).
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never verified the information because he wanted everyone to believe th@sNMad to go
through RDE, not another broker.” Pl.’s Reply at 18.

This emailalsodoes not support plaintiff's contention that Colonel Vergez purposefully
withheld information to get the NAVAIR solicitation canceled and repladgéda solesource
award to RDE. Firsno matter wha€Colonel Vergez did, thendersecretary for Defense for
Policy became aware that RD&ight work with afirm entering into conticts for D on
November 5 when Lieutenant Colonel Nerstheimer emailettidgersecretary for Defense for
Policy informing him of this fact AR 1858-59. Second, the email does not say that Colonel
Vergez will or must verify this information; it sagaly that he “perhaps . . . could verify”’ the
information. AR 1859. Just as there is no evidence that Colonel Vergez did verify this
information, plaintiff produces no evidence that anyone at DoD tried to verifpfitrenation
and was unable to do so. Finally, and most significantly, the decision to cancel thdRIAVA
solicitationdid not turn on informatiothatplaintiff contends Colonel Vergez withheld from
otherDoD personnel Instead, it was canceled based on the diplomatic exchanges between
Ambassador Beyrle and the MFA. AR 877.

In fact, the Court concludes thaere is nasubstantiakvidence that anyone in the
Government actively lobbiefdr or sought a specific response from Russia regarding the
procurement of the Mi-17s. Indeed, ddministrative recordeflects that Government officials
weregenuinelyuncertainwhat the Rasianposition was, AR 800, so thelecided to seek
clarification through the exchange of diplomatic notes. AR 773y &fter theexchange of
noteswasthe decision made to cancel the NAVAIR solicitation. AR 877.

Plaintiff also argues that the fact that @M took over the procurement of the 21 Mi-
17 helicopters after the NAVAIR solicitation was canceled is further phadfAMCOM acted
improperly to get the NAVAIR solicitationanceled so that it could sole source the contract to
RDE. Pl.’s Mot. at 47-48. Thadministrative recorchowever, shows that from the beginning,
NAVAIR was only provisionally handling the procument for AMCOM. h a January9, 2010
Acquisition DecisionMemorandum, Dr. Carter designated the Army to procure Mi-17s. AR 63.
The Army and NAVAIR then entered into a memorandum of understamdgeyding the
procurement of 21 Mi-17 helicopters. AR 76heTNavy wado continue procuring the Mi-17s
in order to avoid placing fundirgf riskdue to a delay in issuing the January 19, 2010
AcquisitionDecisionMemorandum. AR 875. When the NAVAIR solicitation veasiceled
becausd&NAVAIR’s RFP did not conform to Russian lai,. Carterreturned procurement
authority to the Army for the reasons set forth inJaiguaryl9, 2010 AcquisitiorDecision
Memorandum. AR 63, 877.

Although plaintiffrelies uporseveraldocuments in thadministrative recortb support
its claim that AMCOM and Colonel Vergez were conspiring to improperly get the NAVAIR
solicitationcanceled and replaced with dessource award to RDEBnexamination of these
documents reveals that they ot support plaintiff's claimandoften contradictthoseclaims.
Plaintiff has failed tacarryits heavyburden to demonstraby clear and convincing evidence
that governmentfficials actedn badfaith and that the proffered reason for canceling the
NAVAIR solicitation was only a pretext for an improper purpoSee FFTF Restoratioi86
Fed. Cl. at 250 (holding that the agency’s actions were not a pretext becauserthsupported
the agency’s decision to cancel the solicitatioch)Parcel 49C31 F.3d at 1151 (upholding the
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trial court’s finding that the Government’s justifications for cancellation were pretextual because
of inconsistencies in the agency’s position). The Court finds that the Government did atet viol
FAR 1.102(b)(3), 1.102-2(c)(3), 3.101-1, or 13.@0)Pecause it acted reasonably imoaling

the NAVAIR solicitationand its stated reasons for doing so were not a pretext for an improper
purpose.

B. The Government’Arguments in This Case Do Not ContradistArguments
Before the GAQand There Is Therefore No Basis for Invoking Judicial Estoppel.

In a latearriving argument, plaintiff claimed for the first time in its reply btiedt the
Government shad be judiciallyestopped from arguing that DTI's proposal does not comply
with Russian law and that RDE is the only entity that can export Mir@i#sRussia. Pl.’s
Reply at 19. The basis ftre requestedstoppels plaintiff’'s contention that the Government’s
position in this case directly contradicts the position it took before the GAO @ather protest
by ARINC. Pl.’s Reply at 19 (citing ARINC Eng’g Servs., LLC, B-403471.2, 2010 WL
4808460 (Comp. Gen. Nov. 5, 2010)).

ARINC protested the NAXIR solicitation on the ground that it wasla factosole-
source solicitation because RDE was the only entity that could export Mieb7Russia. AR
862 ARINC Endgg Servs, LLC, B-403471.2, 2010 WL 4808460 (Comp. Gen. Nov. 5, 2010)).
During the course of the protest, the Government took the position that RDE was not the sole
authorizedexporter of Mil7s, the same position that plaintiff takes in this case. AR 688, 808-
09, 812-13.The Governmengtlsotook the position that DTI's response to the NARA
solicitation which did not involve RDE, was consistent with Russian law. AR 762, 764-65, 811-
12. The GAO ultimately dismissed the protastthe ground that the protestor had not
establishedhatRDE was the solauthorizedexporter of Mil7sfrom Russia. AR 865.

Thedoctrine of judicial estoppel posits that “where a party assumes a certaiorposé
legal proceeding, and succeeds . . . he may not thereafter, simply because his vateeest
changed, assume a contrary positioBavis v. Wakeleel56 U.S. 680, 689 (1895). The
purpose of the doctrine is to protect the integrity of the judicial proaées,v. Zurich Ins. Cg.

667 F.2d 1162, 1166 (4th Cir. 1982), and to prevent litigants from “playing fast and loose with
the courts.” Scaano v. Central RR, 203 F.2d 510, 513 (3d Cir. 1953) (internal quotatr@arks
omitted). Judicial estoppel may apply when a party takes a position befatmesirative

agency that is later contradicted before a coUrtistees in Bankr. of Mm Rubber Thread Co.

v. United States593 F.3d 1346, 1354 (Fed. Cir. 2010).

The Government’s positidmefore the GAO was based the factsas the Government
understood therat that time, specifically th® DE was not the sole authorizedporterfrom
Russiaof Mi-17s. NAVAIR submitted its legal memorandum to the GAO on September 17,
2010, which was prior to the first letter of clarification that Ambassador 8egrit to the
Russian MFA on October 6, 2010. AR 814. The response from theWwdBAlatedDctober29,
2010, AR 860, and until that point the Government was uncertain about the required involvement
of RDE in the sale and export dfi-17s from Russia. A party is not judiciallgtepped from
changing positions as a result of changing circumstances ar Ket Hampshire v. Main&32
U.S. 742, 755-56 (2001). The Government’s position changedéirlyit became aware of
changes in Russian law and practiespecifically, thaunder Russian law RD&as the sole
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exporter of Mil7s—and it should not be estopped from espousing a different position as a result
of suchchanges.

Furthermore, the Government made very clear to the GAQRDEATs involvement in the
export of Mi-17smightultimately prove to be necessary. In its initial legal memorandum, the
Government indicated that new information could demonstrat&bBtwas the solauthorized
exporter of Mil7sfrom Russia. AR 760 n.1 (“[N]ew revelations raise the possibility that
factions within the Russian corporate structure, includ®QH], could take post-award action to
thwart DTI's contract performance.”); AR 764 (“New revelations of a-tlag visit to Moscow
by a contingent of Army personnel..have arisen.. . [RDE]’s insistence . . that the U.S.
Government should contraghly with it is also irrelevant . .The RFP did not either forbid use
of [RDE] or require it. . . ."”); AR 765 n.10 (“[I]t is premature to consider how the discussions
between RDE] and the U.S. Army should be evaluated by the contracting officer.”). In addition,
the Government continued to keep the GAO informed of developments condebiiig the
Agency Supplemental Report. AR 809 (“It must be recognized, howeverRID&tS]
declaration bnew jurisdiction over all Mil7s was a development that could not have begun
until the [State Departmengrminated its sanctionsi\gRDE] in May of 2010 . ...”); AR 811
(“[H]ow or whether RDE] will be able to impact the Russian offices responsitedmmercial
helicopters or manipulate Russian law is not yet fully known.”). The Governmanti®icwth
the GAO is not indicative of a partgcking concern fothe integrity of the judicial process or
attempting td'play fast and loose” with the courts. The Court declines to hold that the
Government should be judicially estopped from making the arguments it has madeasehis

C. The Governmentivlated FAR 1.102(b)(3), 1.102-2(c)(3), and 3.101-1 and Did
Not Treat DTI Fairly When It Issued a Notice of Intent to Award a Sole-Source
Contract to RDE Stating That “All Responsible Sources May Submit an Offer,
Which Shall Be Considered,” Even Though the Government Did Not Intend to
Consider DTI's Proposal.

Plaintiff also contends that the Government violated its duty to conduct businegs fairl
with integrity, and above reproach when AMCOM encouraged plaintiff to submit a proposal i
response to the AMCOM solicitation despite knowing that it would not consider Dopegal.
Sec. Am. Compl. 1 65 (citing FAR 1.102(b)(3), 1.102-2(c)(3), and 3.10P{&)ntiff also claims
the Government’s actions violated the impliaefact contract to fairly and honestly consider all
bids, Sec. Am. Compl. 1Y 65-67, but FAR 1.102(b)(3), 1.102-2(c)(3), and 3.101-1 enctivapass
implied contractual duty to fairly and honestly consider bifise FFTE86 Fed. CI. at 240
(finding that the implied contract to fairly and honestly consider all bids lisded within FAR
1.102(b)(3) and 1.102¢c)(3)). Even if the duty to fairly and honestly consider bigsenot

14 A key factor to be considered dreciding whether to invokgudicial estoppels
whether a party’s position is “clearly inconsistent with its earlier positibletv Hampshire532
U.S. at 750 (internal quotation marks omitteli.this case,ite Government acknowledged to
the GAOthat the nvolvement oRDE might impactthe Government’ability to award a
contract pursuant to the NAVAIR solicitation. AR 809RIDE] . . . had declared the Mi-17 to
be ‘non-civilian equipment’ and therefore solely within [its] jurisdiction.rdgt this would
make performance under the current NAVAIR RFP impossible.”)
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encompassed by FAR 1.102(b)(3), 1.102-2(c)(3), and 3.101-1, the cause of action for breach of
the implied contract to consider bids fairly and honestly pursuant to 28 U.S.C. § 1491(a) has
been held to survive the enaemntin 19960f the Administrative Dispute Resolution Act,

§ 12(a)(3) and plaintiff has established the elements of such a claim, which provides an
alternative basis fdinding liability on the facts othis case.See E3 Commc’nintegratedSys,

L.P. v. United State®94 Fed. Cl. 394, 398 (2010) (holding that the Federal Circuit’s decision in
Resource Conservation Group, LLC v. United Sté88% F.3d 1238 (Fed. Cir. 2010), did not

hold that the court no longer has 8§ 1491(a) jurisdiction over implietamclaims in

procurement actions).

Defendant argues thatdid not violate the FAR provisiorsted above or breach the
implied contract to consider all bids fairly and honebdgause¢he AMCOM noticestated that it
was not an invitation to submit proposals. Def.’s Reply at 19. Defendant also arguiesaima
event, DTl was not qualified to submit a proposal because it did not propose to work through
RDE. Def.’s Reply at 20.

1. The Government @veNotice of Its htent to @ntract with RDBout That
Notice Requiredthe Governmeni Fairly Consider Gher Proposals.

Pursuant to 10 U.S.C.Z04(a)(1)(A), procuremesiconducted by the Armed Forces
mustnormally be conducted through full and open competition. However, § 2304(c) provides
thatnon-competive procedures may be used in certain circumstantée public interest
exception 10 U.S.C. 304(c)(7);FAR 6.3027, provideghatan agency need not use
competitive procedures when the agency head deterthiagsis in the public interest and
notifies Congress ofhatdetermination. On January 18, 201ie Secretary of the Army issued
aD&F on the basis of § 2304(c)(7), AR 1086-90, and notified Congress of this determination on
January 24, 2011. AR 1094-1101.

Whenthe Government uses nepmpetitive procurement procedures, it must publish a
notification alerting the public that it is utilizing such procedur&8 U.S.C. 2304(f)(1)(C)
(incorporating notification requirements of 41 U.S.C. § 416 (re-codified as 41 U.S.C. § 1708
(Pub. L. No. 111-350, 124 Stat. 3711)Jowever the notification requirements do not apply to
procurements conducted pursuant to the public interest exception, 10 U.S.C. § 2304(c)(7). 41
U.S.C. 8§ 416c)(2) (recodified as 41 U.S.C. § 1708(b)(2)(A¥8 C.F.R. 8 5.202(a)(103ee also
Tr. at 48 (Mr. Levitt: “On the issue of whether AMCOM was required to publish the sgnops
our view is that it was a mistake and it was not required.”). Nonetheless, AMiLOlhed a
notificationon the FedBizOps website that stated, “This is a notice of intent to award a sole-
source contract and is not a request for competitive proposals. [AMCOM] intendsrtimiense
contract with [RDE]” for the purpose of acquiring 21 Mi-17 helicopt&R 988. However,te
notice alscstate that“[a]ll responsible sources may submit an offer, which shall be considered
by the Agency.” AR 988.

The Court is persuaded, as defendant conténasAMCOM wasunder no obligation to
publish the notification.Tr. at 48. See41 U.S.C. § 41@€)(2) (recodified as 41 U.S.C.
§ 1708(b)(2)(A)). But onceit did sg AMCOM could notdisregard the stateents made in the
notification. SeeBusinessland, Inc., GSBCA No. 8586R, 86-3 BCA 19288 (“[R]esponses to
an initial notice of a potential sole-source award must be duly considered . . ..”). Although
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AMCOMS'’s notice statd that theproposed solsource contraavasrestricted to RDE, it also
statel that AMCOM would consider other offers submitted tf@gponsible sources. AR 988.
The Government contends that the notice “nmade’ that RDE was the only responsible
bidder. Def.’s Reply at 19.However, to accept the Government’s argument would render
meaningless the last clauskthe notificationwhich states thaiffers fromresponsible sources
will be considered

Furthermore, the notice stated that offers submitted “shall be consid@ieelCourt
concludes that use of the mandatory word “shall” bound the Government to fairly caffader
stbmittedfrom responsible sources. Although the Government argues thatd3Tiot a
responsible sourdeecauséts proposal did not propose wtilize RDE, that argument
presupposes that the notice made clear that only offers to work through RDE would be
considered, which is not the case. In additionattministrative recordoes not indicate that
the Governmengver had any interib consider a bid by anyone other than RDE. As the Court
found inPart V.A., the Government’s determination that RDE wlaes sole entity fromvhich
the Government could acquire the Mi-17s and export them from Russia was reasohdide. A
point, however, it was no longer reasonable for the Government to issuécatiati that
advertised that the agenayuld consider dter offers

2. The Governmens$ PostNotification Actions Also Unfaiy Encouraged
DTI to Respond to the AMCOM Solicitation.

After thesole-sourceotification was issuedn January 13, 2011, DTI asked the
Government to whom a proposal should be submitted and requested to attend a late January 2011
pre-proposal meetingn Huntsvilleto which RDE had been invited. AR 1092-9he
Government denied DTI's request to attend the meeting on the basis that it was nottbpen t
public, but it promised to provide DTI with tiRFPwhen it was released. AR 1092-93. RDE
receivedheRFPon January 28, 2011. However, DTI did reteivethe RFP until February 8,
and only after DTI again asked foetRFP on February® The dilatory action of the
Government in providing the RFP was compounded by the fact that proposals were due on
February 17 and DTI's requests for an extension were either denied or ignored.

Neither the Government nor the admirasive recordprovidesan adequatexplanation
for the postnotificationcommunications between DTI and AMCONDNn January 18, 2011he
Secretary of thé&rmy executeda D&F for asole-source&ontractwith RDE based on the public
interest exceptiorl,0 U.S.C. 8 2304(c)(7). DTI's counseluestec copy of the D&F on
January 20, 2011, AR 985, but no copy was ever provided. Pl.’s Mot. at 52. DTI contends that

15 Unless the Government is relying on the authority of FAR 6.302-1 to conduct a non-
competitive procurement, FAR provides that when notification is required, it shoulden@
statement thadll responsible sources may submit a bid, proposal, or quotation which shall be
considered by the agency.” FAR 5.207(15)(i).

'8 Once the notification was published, the Government was required to release the
complete solicitation package to any interestesiness. 41 U.S.C. § 1708(Q).
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if it had been provided a copy of the D&F, it would have known that AMCOM had no intention
of considering DTI's proposal, and thus would not have prepared one. Pl.’s Mot. at 52.

Additionally, there was n@ommunication between DTI and the Government in which
the Government stated unequivocally that it did not intend to consider proposalsjram a
other than RDE. After publishing the notification, the Government did eventually piovide
with necessary documents to complefg@posal thoughthey werenot provided iran entirely
timely manner. DTI submitted its proposal on February 16, 2011. AR I385ublished
notification and the pogietificationactions of the Government conveyed the mesteage
AMCOM would consider any proposal submitted by a responsible soRegrettably, that
message was not accurate. In view of the foregoing, the Court concludes thaxehen@&nt
violated FAR 1.102(b)(3), 1.102-2(c)(3), and 3.101-1, which requitediieatDTI and its
proposal fairly and honestlyn fact, AMCOMdid nd intendto consider proposals from anyone
but RDE. t failed tocommunicate that intent to D&hd thenn factdid notconsider DTI's
proposal. That DTI invested time, money, and energy in the preparation of its proposal wa
reasonable, and DTI shoultlaast be made whole ftiese expenditurds the degree permitted
by §1491(b)(2).

V. Relief

The Court finds that the Government did not violate lamyor regulation and that it
acted reasonablyhen it caceled the NAVAIR solicitation. However, the Cobasconcluded
that the Government did violate FAR 1.102(b)(3), 1.102-2(c)(3), and 3. by1failing to treat
DTI fairly and honestly in connection withe AMCOM solicitation. The Court has
considerable discretion in determining whether to award injunctive relidbich @rotest.See28
U.S.C. § 1491(b)(2) (“To afford relief in such an action, the courts may award afythatithe
court considers proper, including declargtand injunctive relief except that any monetary relief
shall be limited to bid preparation and proposal costsegalsoPGBA, LLC v. United States
389 F.3d 12191226 (Fed. Cir. 2004) (acknowledging the court’s “equitable discretion in
deciding whetbr injunctive relief is appropriate”cad. Facilities Mgmt. v. United Statég,
Fed. Cl. 441, 472 (2009) (“The decision on whether or not to grant an injunction is within the
sound discretion of the trial court.”). In deciding whether to issue a permaneardtiop, the
Court considers the following factors: (1) whether the plaintiff has sucdesdthe merits of the
case; (2) whether the plaintiff will suffer irreparable harm if the court withholds injunctive relief;
(3) whether the balance of thertiships to the respective parties favors the grant of injunctive
relief; and (4) whether the grant of injunctive relief is in the public inteR&GBA 389 F.3d at
1227;Global Computer Enters. v. United Stat88 Fed. Cl. 350, 403 (2009plaintiff bearsa
heavy burden of proving that injunctive relief is warrantBgnacs Eng’g Co. v. United Stajes
48 Fed. Cl. 614, 616 (2001).

Plaintiff has satisfied the first criterion because the Court has determinglethat
Government violated FAR 1.102(b)(3), 1.102-2(c)(3), and 3.16y failing to treat DTI fairly,
honestly, and in a manner above reproaith respect to DTI's interest submitting gproposal
in response tthe AMCOM solicitation At oral argument, plaintiff arguetiatthe Court should
iSste an injunction requiring the Governmentdonduct a rgorocurement and appoint an
independent selection authority outside the AMCOM chain of comtwaedaluate plaintiff's
proposal. Tr. at 82-83. In order to determine whether to grant such injunctive relief, the Court

31



must consider the other three factors, namely irreparable harm, balancesbtifpe and public
interest.

With respect to irreparable harm, plaintiff claims that it expended its capital reserves and
took on approximately $900,000 in debt in competing for the NAVAIR solicitation. Pl.’s Mot. at
45-48. Because the Court has determined thati&\éAIR solicitation was properly canceled,
however, the Couwvill limit its consideration tarreparable harm allegedly resaly from the
Government’s conduct in connection with thgICOM solicitation.

This Court has held repeatedly that denial of an opportunity to compete may itself
constitute irreparable injuryDGR Assocs., Inc. v. United Stat@4 Fed. Cl. 189, 210-11 (2010)
(“A lost opportunity to competier a contract is sufficient to demonstrateparableharm.”);
Magnum Opus94 Fed. Cl. at 544 (holding that the lossh&fopportunityto compete constitutes
irreparable harm)In this case, not onlyasDTI effectively keen denied an opportunity to
competebut it was also misledbout the Government’s intentions with respect to its willingness
to consider any proposal that DTI might submit. On the other hand, the D&F ssthesl
Secretary of the Army maka compellilg case for the conclusion thats very muchin the
public interest for AMCOM to enter into a s@deurce contraakith RDE to acquire the
helicopters from RDE for delivery to AfghanistaAR 1086-90. In addition, the prior course of
dealing betweethe U.S. Government and Russia that led to the cancellation of the NAVAIR
solicitation made clear th&ussia would not look with favor up@dMCOM’s entering into a
contract with any entity other than RDEdwopply the 21 Mi-17 helicopters atalcause tha to
be exportedo Afghanistan. Accordingly, as a practical matter, the likelihood that DTI might
have competed successfully for the contract the Army intends to enteitimi@DE seems
remote. Nonetheless, once AMCOM publiskteel notice of intent taward, which contained
the languagset forthin FAR 5.207(15)(i) that responsible sources may submit proposals and
they will be considered by the agency, DTI was entitled to submit a propaktd have it
considered fairly. The deprivation of thatidatent satisfies DTI'sequirement to show
irreparable injury.

The publicinterest and the balance of harms, however, favor defendant. Defaadant
shownthat injunctive relief risks damaging the relationshgtween the U.S. and Russia and
threatenghe timely withdrawal of U.S. troops from Afghanistan. Def.’s Mot. at 35. Hfaint
counters that the defendant’s interest in timely acquiring th&7adiis not a legitimate basis to
withhold injunctive relief because the Government knew when it cahtseNAVAIR
solicitation and transferred procurement authdotAMCOM that it would be significantly
extending the time needed to acquire the Mi-17s. Pl.’s Reply at 23.

The Court is statutorily required to give deference to the interests of natemuaity and
national defense. 28 U.S.C. § 1491(b)(3) (“In exercising jurisdiction under this subsection, the
courts shall give due regard to the intese$thational defense and national security.”); .

LINC Gov't Servs., LLC v. United State€d6 Fed. Cl. 672, 704-05 (2010) (holdithgt “the

public interest in national defense and national security weighs heavilytadaiggant of a
permanent injunction?)infrastructure Def. Techs., LLC v. United Sta®&k Fed. Cl. 375, 403
(2009) (concluding that the statutory directive to give interest to national defehsatsonal
security “militates against granting the [injunctive] relief sought”). Although plaintiff correctly
notes that canceling the NAVAIR soliation and transferring procurement authority to
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AMCOM hasprolongedthe acquisition of the Mi-17¢hatdoes not lessen the Government’s
interest in acquiring the ML7s for use in Afghanistan as soon as possible. Furthermore, the
urgent situation was not created by the Government’s own atmasise the cancellation of the
NAVAIR solicitation occurred only after the Government discovered and confirima¢RDE

was the sole entitguthorized to supply and expdfi-17s under Russian law.

Plaintiff argues that even if the Government is in urgent need of the helicopters, its
proposal to AMCOM would makihe helicopters availabkooner than undeéhe contractvith
RDE. Pl.’s Reply at 24. This argument is based on plaintiff's assertion thah&Dio
helicopterammediatelyavailable for exportPl.’s Reply at 24, which is not supported by the
administrative record

Finally, plaintiff argues that providing Mi-17 helicopters to ANAAF does not irhfiee
military preparedness of the United States. Reéplyat24. This runs counter to the
declaration of Lieutenant General William B. Caldwell, IV, the Commander of the NATO
Training MissionAfghanistan and the Combined Security Transition Command-Afghanistan, in
which Lieutenant General Caldwedtates,

[Dlelays in fielding these M17s will have a significant impact on US and
coalition force structure and rotational plans.Most importantly, the longer it
takes to give the [Afghan Air Force] the capability it needs to stand on its own,
the more USad coalition lives will be put at risto make up for that shortfall.

Ex. 1 to Def.’s Reply. The Court has carefully reviewadh of the partiesubmissions
regarding relief. That review has lgte Court to conclude thdte public interest and balance of
harmscounselgainst awarding plaintitheinjunctive reliefit seeks

In light of the foregoing, the Court concludes tptintiff has failed to establisiat it is
entitled totheinjunctive reliefit seeksor the Government’s violation of FAR 1.102(b)(3),
1.102-2(c)(3), and 3.101:4ith respect to the AMCOM solicitation. But plaintiff is not left
without a remedy for this violatiomecausehe Courthasconcludedhat plaintiff is entitled to
bid preparation and proposal costs incurred in the preparatitsypobposal in response to the
AMCOM solicitation. SeeEREH Phase | LLC v. United Stat@ Fed. Cl. 108, 124 (2010)
(declining to award injunctive relief on public interest grounds but awarding pidniatif
preparation and proposal cos#&jghan Am. Army Servs. Corp. v. United Ste@@sFed. Cl. 341,
369 (2009) (declining to award injunctive relief and instead awarding bid prepanation a
proposal costs).

CONCLUSION

The CourtDENIES defendant's RCFC 12(H)l motion to dismiss The CourGRANTS
defendant’s motion for judgment on the administrative reegogpt that the CouRENIES
defendant’s motion as it relates to the AMCOM solicitatenmg the CouDENIES plaintiff's
crossmotion for judgment on thadministrative recordxcept that the CouGRANTS
plaintiff's motion as it relates to the AMCOM solicitatioihe CourDENIES plaintiff's
requesfor injunctiverelief butGRANTS plaintiff’'s requestor costs incurred in the preparation
of plaintiff's proposal in response the AMCOM solicitation
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Giventhe national security implications of this cas®l the Court’s denial of injunctive
relief to plaintiff, the Court determines thtitere is no just reason for delaying the entry of
judgment pursuandbtRCFC 54(b) with respect to all clairagceptplaintiff's claim for bid
preparation and proposal costs. The Clerk is directed to enter judgment accordingly.

With respect to plaintiff's remaining claim for bid preparation and proposa,dost
CourtORDERS that the plaintiff submit a detailederified statement of itsid preparation and
proposal costs to the defendant on or belldoaday, June 20, 2011 The parties shall
thereafter confer regarding a stipulation of appropriate bid preparation andgirogsis. Upon
reaching agreement, the parties shall file a stipulation with the Court for the entry of judgment
for plaintiff in that amount. In the event that the parties are unable to agreshé#fieyn or
beforeThursday, July 21, 2011 file a status report with the Court so stating and setting forth a
proposed schedule of further proceedings to resolve the matters still in dispute.

Some information contained herein may be considered protected information subject t
the amendegrotective order entered in this actionMarch 2 2011(docket entry 4). This
Opinion and Ordeshall therefore be filed under seal. The parties shall revie®@pireon and
Orderto determine whether, in their view, any information should be redacted in accordance
with the terms of the protective order prior to publication. The GGURTHER ORDERS that
the parties shall fildgy Thursday, June 9, 2011a jointstatusreport identifying the
information, if any, they contend should be redacted, together with an explanation oighe bas
for eachproposed redaction

IT 1S SO ORDERED

s/ George W. Miller
GEORGE W. MILLER
Judge
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