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OPINION AND ORDER

KAPLAN, Judge.

Currently kefore the Court is plaintiff’s motion to compel discovery and for sanctions
pursuant to Rules of tHeourt of Federal Claims (“RCFC37(a)(5) In its' motion, he plaintiff
in this caseConfidential Informant 59-0507 Igchallenges the assertion of the attorcbgnt
privilege by the United Stat€4he government” or “defendantin response to plairfits
requests for production of certain documents. In addition, plaintiff seeks to cibvapel
production of additional documerttsatplaintiff alleges are discoverable undeZiRC26(b)(1)
Plaintiff alsoseeksan award of theoss of the depositions it conducted @értain current and

* This Opinion was originally issued under seal, and the parties were given the opgpadotuni
request redactions. In light of tp&intiff’'s suggested redactions, filed on April 20, 20tb®,
Opinion is now reissued with redactions indicated by brackets.

YIn the interest of protecting plaintiff's identity, the Court will refer to phentiff throughout
this opinion by use of the pronoun “it.”
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formergovernmenemployeesarguing thait will need to redepose those individuals in light of
the government’s delayed production of documents followingahet’'s December 11, 2012
order granting in part and dengiim part plaintiff's first motion to compelPlaintiff also seeks
an award of attorney fees:or the reasons stated below, the CGQRANTS IN PART and
DENIES IN PART plaintiff's current motion to compandGRANTS IN PART andDENIES
IN PART plaintiff's motion for sanctions.

BACKGROUND
Plaintiff's Claims

Thebackground of this case discussedh the earlier decisionand orders of the Court.
SeeConfidential Informant 59-05071 v. United States, No. 11-153C, at 2-4 (Fed. Cl. Nov. 22,
2011)(filed under seal), ECF No. JGereinafter‘Opinion on MTD"]; Confidential Informant
59-05071 v. United States, 108 Fed. Cl. 121, 128-29 (200 riefly summarizein plaintiff's
Second Amended Complairiil€¢d by leave of courbnApril 22, 2013), faintiff alleges that in
February 2002t entered into a written Reward Agreement wiitl Internal Revenue Service
(IRS) in whichplaintiff agreed to provide information regarditng underpayment of taxes by
certain thirdparty taxpayers for tax yedrs. .] through [. . .]. Mot. to File Second Am. Compl.
Ex. 19157, April 9, 2013, ECF No. 76 [hereinafter “Second Am. Com@é&e generally
Second Am. Compl. Ex. A [hereinaftdRéward Agreemehbr “agreement”] Under the
agreement, the IRS committed to protect against disclosure of plaintiff' styd&dward
Agreement Y 5, and—subject to certain conditions—pay plaintiff a percentaggtakes
collected as a result of the information plainsififpplied. _Idf{ 68. Consistent with the
agreementon March 28, 2002 and then again in early 2@0&ntiff provided the IRS with
information about alleged underreporting of federal tax liabilfties] and 4. . .], which
plaintiff alleged totaleanore than $100,000,00@Ge®nd Am. Compl. 11 8, 12.

TheReward Agreement wamodified by the mutual consent of the pargesetime in
the spring of 2005Se@nd Am. Compl. 11 14-18see als&Gecond Am. Compl. Ex. BThe
amendment extended by five years the time pdaownhich plaintiff would offer infemation to
the IRS; added a provision stating that plaintiff would wear a body wire ifeébd arose; and
replaced the IRS official designated to receive information from plawaitiff Special Agers
Casimir P. TyskandCrystal Ashley.Second Am. Compl. Ex. Bt 12

On or about May 3, 2005, the IRS requested that plaintiff and plaintiff's counsel meet
with the criminal investigation division of the IRS and provide proof of plaintiff's itent
SeondAm. Compl. T 19. A week later, plaintiff provided the IRS with “new information
concerning an additional [. .ir} the United States engaging[in .] cash skimming.”ld. § 21.

2 Although it is unclear whether any IRS official ever actually signegtbposed amendment,
the government has acknowledged that its terms were agreed to by both patissRd3p. to
Pl.’s Mot. Compel 3 (citing Def.’s App. $0March 10, 2014, ECF No. 99. [hereinafter “Def.’s
Resp.”]



Plaintiff contends that on or between May 3, 2005 and December 31,2088,
“multiple” telephone conversations with Agent Tyskawell as one or twoiperson meetings,
without itscounsel presentd. § 22. Plaintiff claims thabn these occasioridgent Tyska
made repeated statements and representations aimed at swaying, inflismtmgnipulating
[plaintiff].” 1d. §23. Specifically, plaintiff claims that Agent TysKallegedlyat the direction of
his superiorat thelRS) told plaintiff: (1) that plaintiff's counsel was incompetent and that the
protections contained in the Raxd Agreement counsel negotiated were similar to those already
required by the IRS rules and regulatior®y;that the Reward Agreement tied Agent Tyska’s
hands; (3) that plaintiff should sign an IRS Form 211 (Applicatiofeard for Original
Information);(4) that plaintiff should execute a new amendment to the Reward Agree&ent; (
that speciabgents were investigating the taxpay@esntiff had identified; andg) “that Special
Agent Tyska could not proceed unlessAmendment is executédld. T 2. Plaintiff further
alleges fo]n information and belie[f]” that “the directions given by at least onedriginking
individual with the IRS were that Special Agent Tyskas to do nothing proactive, that the
reward agreemes amended, wasull and void,” and that he was to get [plaintiff] to act
within the constraints of a Form 2111d.  24.

The purpose of Rorm 211 (the document plaintiff alleges that Agent Tgskemanded
that plaintiffexecute)s to request a monetary reward from the IRS under 26 U.S.C. § 7623
(2006). SeeCapelouto v. United State39 Fed. Cl. 682, 690 (2011). The current version of
section 7623 provides, in relevant part, that if an individual provides information to thedRS
results in the detection of a tax underpayment or the prosecution of a tax law vidhation, t
person “shall . . . receive as an award at least 15 percent but not more than 30 pdreent of t
collected proceeds . . . resulting from the action . . . or from any settlemergonseso such
action.” 26 U.S.C. § 7623(b)(1). At the time that plaintiff provided information to the IRS,
however, the provision of an award under section 7623 was entirely discretionary. Sas Colm
v. United States96 Fed. Cl. 633, 638-39 (201%).

According to plaintiff, ina November 28, 2005 email to Agent Tysiaintiff stated that
it did not wish to sign and submit a Standard Form 211 in lieu of the existivay@Re
Agreement.ld. 43. Plaintiff further claims thain this email plaintiffasked Agent Tyska to

% Because the pr2006 version of the statute made an award paymein¢lgrdiscretionarythis

court had repeatedly held that 8 7623 was not a money-mandating statute for purposes of
establishing Tucker Act jurisdictiorid. at 638(citing Dacosta v. United State82 Fed. Cl. 549,

556 (2008); Conner v. United States, 76 Fed. Cl. 86, 87 (2D@8g}jefano v. United States?

Fed. Cl. 291, 293 (2002Confidential Informant v. United State$ Fed. CI. 1, 6 (2000)). In

the Tax Relief and Health Care Act of 2006, Pub. L. No. 109-432, § 406, 120 Stat. 2922, 2958-
60 (2006), Congress added a new subsection (b) to § 7623, which created a non-discretionary
award reviewable in the U.S. Tax Court, but only where the tax, penalties, tiagkéons, and
additional amounts in dispute exceed $2,000,080at 2958-59. The menondiscretionary

award only applies to information provided to the IRS after the date of enactmieatAadtt Id.

at 2960. Under the new statutory scheme, rewards for amounts in dispute under $2,000,000 are
governed by § 7623(a).




clarify why he viewedhe information and documents that plaintiff had provided as “too old” to
be usable for investigative purposéd. I 44. On January 3, 2006, plaintiff contends, it “sent
letter to Speial Agent Tyskandicating that Plaintiff was resistingeiendant’s effort to force
Plaintiff to renegotiate the previously bargained for benefits set forth Rehard Agreement,

as amended.'ld. 52. On February 1, 2006, plaintiff alleges that it inquired about whether
plaintiff's January 3, 2006 email had been received “and again sought assuranDes$aihdant

was going to pursue the casdd. 153. Furthe, plaintiff contends that itégain sought

assurances from Defendant, byldhrough Special Agent Tyska, on May 22, 2006, vaad-

and bycertified mail on June 9, 2006,” but that “Defendant did not provide any of the requested
assurances.ld. 156, 57.

In December 2010, plaintifmade a formal demand on . . . Defendant to deger an
accounting with respect to the information and documentation submittéd|'34. However,
defendant, “acting by and through the Whistleblower Office, indicated that it hadoral rof
having ever received the fife.Id. § 35.

Plaintiff filed its initial complaintsetting forth three causes of action in March 2011.
Plaintiff has since twice amended its complaiit Count | of plaintiff's second amended
complaint(entitled “Anticipatory Repudiation;)plaintiff alleges that after it fully performedts
obligations undethe Reward Agreement, the IR&udiated theggeement when, acting
through Special Agent Tysk#,attempted to coerce the plaintiff éxecute a newagreemenand
agree to submit a Form 2b¥ threatemg thatif plaintiff refused to do so the IRS would
“refuge] to proceed and perform . . . under the RewagteAment Second Am. Compl.  40.
Further, plaintiff alleges, the IRS also engaged in anticipatory repudiatien it failed to
provide plainiff with “ assirances” that the information it had supplied was not stale and that IRS
intended to go ahead with an investigation based on the informédiofh 57.

Count llis a claim fordamages for breach of the duty of good faith and fair dealthg.
11 5964. Plaintiff allegesthat the IRS acted in bad faith by making “repeatetements and
representations to induce [the plaintiff] to proceed without counsel amaigfully attempt to
abrogate th&®ewardAgreementafterhaving obtained thel&ntiff's identity.” 1d. 1 63
Finally, in Count Ill,plaintiff seeksan accountingrom the government and the payment of
moneys potentially due to plaintiff under the agreemé&ht{ 65609.

[l The Denial of the Government’s Motion to Dismiss

The government previously moved to disnpantiff's first complaint for failure to state
a claim upon which relief can be grantddef.’s Mot. to Dismiss, June 8, 2011, ECF No. 7. It
contended that the Reward Agreement did not obligate the IRS to conduct an investigation bas
on the information plaintiff provided; accordingly, evessuming the truth of plaintiff's
allegations thathe IRS had threatened not to investigate unless plaintiff agreed to rinadify
agreement, plaintiffailed to state chim for anticipatory repudiationd. at 6.

Thejudge previously assigned to this casgected tle government’srgument.While
the courtagreed that the Reward Agreemdiat not obligate the government to investigéte,
observed thathe agreement¥lain languagédid require the IRSto protect plaintiff’s identity



from disclosure and to pay plaintiff a percentage of the money recovered from thegaivesti
of the Taxpayses identified by plaintiff’ Opinion on MTDat 13 (citations omitted)The curt
noted that when rulingn a motion to dismiss for failure to state a claime @urt should
employ a liberal construction of the complaiid. at 5 Applying that standardhe ®urt
concluded thaplaintiff’'s complaint, which alleged thé&tgent Tyska had threatened that “[t]he
IRS would refuse to proceed and perform as requiredrithd Reward Agreemeoabuld be
interpreted as a refusal to perferthat is, to withhold a reward payment to plaintiftd. at 15
(citations omitted)

The ourt alsorejected the government’s motion to dismiss Count Il of the complaint,
alleging a violation of the duty of good faith and fair dealiftgconcluded that plaintiff's
allegation—that Agent Tyska sought to “force a renegotiation” of plaintiff's bargained for
benefits after plaintiff had fully performed under RewardAgreemenby threateninghat the
IRS would not providanyreward payment under the agreemewassufficient to support a
claim for breach of the covenant of good faith and fair dealing. Opinion on MPD21
(citing McDonald’s Corpy. Barnes.No. 92-36552, 1993 WL 358556, at *4 (9th Cir. Sept. 14,
1993).

The Court declined to address Count Il of plaintiff's claims, onlyngpthat “[t|he
Reward Agreement contemplates the possibility that plaintiff may, in appropriaiestances,
seek an accounting.ld. at 22.

[I. Prior Discovery Disputes

The motion to compel that is currently before the court is the second one plaintiff has
filed in this case. In its first motion to compel, filed October 25, 2012)antiff sought,
among other things, the production of documents which the government had withheld on the
basis of a variety of privilegeshe murt partially ganted and partially denied plaintiff's motion
to compel as reflected in its decision of December 11, 28&2.generalli08 Fed. Cl. 1211t
concluded that certain portions of the government’s privilege log were inadgihaathe
government had wrongfully invokete deliberative process privilege for some of the
documents; that section 6103 of the Internal Revenue Code did not pri&3Buttemproviding
the plaintiffwith information about a 2007 undercover operation that had been undertaken based
on plaintiff's disclosures; and that the government should search for certaiorzaldi
documents that the plaintiff had requestédl. In addition, citing RCFC 37(a)(5)(C), which
allows thecourt to apportion the reasonable expefigeamotion to compel that igranted in
part and denied ipart, the court gave the plaintiff until January 9, 2013 to request such
apportionment.Seeid. at 150.

After the @urt issued its opinion on plaintiff's motion to compel, the government
informed he ourt that itpossesseddditional documents within the scope of the counttkeno
thatit hadpreviously asserted were not availabl2ef.’s Status Report 1, 4-6, Dec. 19, 2012,
ECF No. 62. In particular, the government advigextourt thatwhenit initially responédto
plaintiff's document requests, it had rm@nducted any searches of the computers of former
employees becauseunsel hadinderstood thahe IRS routinely deleted any electronically
stored information ESI’) from former employes’ computers upon their departfrem the



IRS. Id.atl, 5. The government also revealttht it had in its possession audio recordings of
certainundercover operatiorthatwere within the scope of the plaintiff's original requitstt it
had not timely producedd. at 4.

In an order issued on January 7, 2013, thetdirected the governmeta obtain and
review these records for production to plaintiff's counsiderat 1, ECF No. 68. In addition,
thecourt ordered the defendant to prodtelaintiff's counsel, from time totime as they
become available,. . records responsive to plaintiff's production requests that it obtains and
reviews” Id. The court further suspended all previous deadlines in the case, including the
deadline for plaintiff to submit its request for apportionment of reasonable egpeageged in
connection with its motion to compeld.

From March to September 2013, the government produced ESI generated by the IRS
discovery office.SeeDef.’s Status Reports, March 21, 2013, ECF No. 71; June 7, 2013, ECF
No. 84; July 16, 2013, ECF No. 86; Sept. 5, 2013, ECF No. 88. According to the government, it
directed the @liscovery office to perform searches of the electronically stored infromaf
former employees thavas in the possession of the IRS as wasé#lectronically stored
information of current employees whose computers it had previously directed Swweedy
office to searchDef.’s Status Report 1, March 21, 2013, ECF No. @sing search terms thet
had supplied to plaintiff's counseleeDef.’s App. 110, the government searched records of
custodians that plaintiff had identified prior to December 2012 as well as additistadians
and placeshat plaintiff subsequently identifiedef.’s Status Report, Sept. 5, 2013; Def.’s App.
109.

In addition, during the period between December 2012 and July 2013, the government
provided revised privilege logs to plaintiff. It also produced transcripts of audialnegs
related to the 2007 undercover operation as plaintiff had requested. Def.’s Status Regiort 3, F
19, 2013, ECF No. 69. Because the recordings were of undercover agents who still used their
aliases for other undercover work, id., the government imposed an audible “bleep” over portions
of the audio files in Wich the aliases were stated dahen provided the files to plaintiff on
March 20, 2013.Def.’s Status Rport 2-3, Mar. 21, 2013, ECF No. 71; Def.’s Resp. 10.

In the meantimewhile this production of documents was proceeding piaintiff
continued to express concerns about the government’s compliance. On March 27, 2013, the
plaintiff filed a “Notice of Filing” in which it alleged that the government had allogaliation
of evidenceby failing to place a litigation hold on potentially relevant documents as early a
May of 2005. Pl.’s Objections to Def.’s Mar. 21, 2013 Status Report 3-8, Mar. 27, 2013, ECF
No. 74. Plaintiff alsoobjected to, among other things, the pace of the government’s production
of documents, idat1-2, 11-14,andthe scope of the search the government was condudting.
at 3, 5.

In aMay 7, 20130rder,the ourtrejected the plaintiff spoliation argument, noting that
the plaintiff “failed to persuade tleurt that defendant’s duty to preserve documents in this
case arose prior to December 2010, when plaintiff's counsel sent a letterR&the |
Whistleblower Office.” Order at 3, ECF No. 82t aso rejectedhe plaintiff's other claims that
the government’s document pradion efforts were inadequatéd. at 4. The court observed



that theplaintiff “does not appear to take issue with the key word searches described by
defendant’s Respong® the Notice of Filinglout instead with the availability of recoverable
documents.”ld. In that regard, while the court did not disagree that the government’s response
had been delayed,noted that “the United States has acknowledged its mistake of stating that
documents of certain IRS employees had been destroyed when they, in fact, had not, and the
United States appears to be acting in good faith in now producing the documentargeoess
evaluate plaintiff's claims.”ld.

On June 19, 201#) a joint status report, ¢hpartieotified the court that, in the
government’s view, it had completed productioralbtiocumentshe plaintiff had requested
Def.’s Status Report 1, ECF No. 86. The repuantherrecited that plaintiff's counsel wished to
have additional timéo “review the documents produced, to propound appropriate follow-up
requests to the Government, and to determine what further objections he may have to the
Government’'s means of document production or remedies that he mdy Eeek.2. The
parties tlerefore requested that theoceedings in this case be continued until September 5,
2013, at which point the government would sularstatus report informing thewrt of any
agreedupon way forward.ld. On the other handf, the parties disagreetheneach would file
their own status reporgetting forth theirespectiveositions. Id.

Unfortunatelythe parties were unable to agree on a way forwaraackfiled its own
separate status report on September 5, 2013. The govemstatedtthat ihad provided to
counsel for plaintiff “all documents referenced in prior status reportsethssvtheir
accompanying privilege logs.” Def.’s Status Report 1, ECF No. 88. “The final praalti¢he
government represented, was madeSeptember 4, 2013 and “included documents that had not
been previously produced due to technical problems, but all those documents with technical
problems that we have been able to resolve have been provided and all those with technical
problems that cannot be resolved have been identified, and that information conveyed to counsel
for [plaintiff|.” 1d. The government reiteratédat, in its view, “it has fully complied with its
discovery obligations; that additional, extensive discovery sought by [plaisttihgential to
the issues presented by this case and would be unduly burdensome; and that admissimns made
[plaintiff] make this case ripe for summary judgmentd’ at 2.

The plaintiff, on the other hand, stated that it was “concerned that the same discovery
problems previously arising are rearing their head again as the Defendant ajgpeamsned to
‘wall off’ areas of inquiry. Pl.’s Status Report, ECF No. 89. Therefore, the plaintiff proposed
that it would file a second motion to compel, possibly coupled with a motion for sanctions under
RCFC 37(a)(5)(A).1d.

V. Plaintiff's Second Motion to Compel

The case was reassigned to the undersigned on November 25, 201&xu@mng, 2014,
following a status conference, the Court issued an order setting a scloedbelriefing of
plaintiff's motionto compel additional discovery and for sanctions. ECF Nol®&ccordance
with that Orderplaintiff filed its motion on February 8, 2014. Mot. to Compel, ECF No. 98
[hereinafterPl.’s Mot.”] . The Court held oral argument on the motions on January 27, 2015.



DISCUSSION

Preliminary Observations

Plaintiff has filed lengthynemoranda, alongith voluminousdeclaration@ndexhibits
in support of itssecondmotion to compel and for sanctionSeePl.’s Mot., ECF No. 98; Tufts
Decl. of Correspondences, Feb. 7, 2014, ECF No. 97; Tufts Decl. of Deposition Costs, Feb. 7,
2014, ECF No. 96; Tufts Decl. in Supp. of Reply, March 24, 2014, ECF NpCtofidential
Informant Decl., March 24, 2014, ECF No. 101. Portions of its memoranda and declagations
plow old ground® More significantly, otwithstanding the lengtAnd detail supplied in
plaintiffs’ filings, the Court has had sordé#ficulty discerning from its written submissistrfand
from plaintiff's oral argumenon January 27, 2015) exactly which additional documents (or
categorief documentsplaintiff is still seeking to have producég thegovernment, and how
any such dagments are eittr relevant to itglaims, or likely to lead to relevant evidence.

In that regard, and admittedlythout the benefit of briefing on the meritee Court
remains uncertain as to the exact naainelaintiff’s current claims.Plaintiff has never
contendedfor examplethatthelRS didin factrecover back taxdsased on the information
plaintiff provided, and the government has produced several declarations fromitisatiat
it did not. Further, plaintiff does not appear to be makingldien thatthe judge previously
assigned to this casencludedmight fairly be read from itsomplaint: thatwhenthelRS
allegedlythreatenedo “proceed” or “perform’onthe Reward Agreememiith plaintiff, thelRS
was threateing not toeithernot protectplaintiff's identity or not payplaintiff any rewardeven if
back taxes were recovere@®pinion on MTD at 15Rather—despite counsel’s somewhat
ambiguous assertions to the contrary at the oral argumenéw seems clear that plaintiff's
allegation is thathe IRS threatened that it would not conduct or complete any investigation
based on the informan that plaintiffprovided, unlesplaintiff agreed to modify the reward
provisions of theReward Agreement. This, of course, is precisethe claim thathe previous
judge already found insufficient to support a cause of action for anticipajrgliation®

* For example, ammg plaintiff's arguments is a request that this Court revisit certain attorney
client privilege determinations made tine prior judge, on the grounds that the recent production
of documents by the government has revealed that the documents found prwigzgenore
important than previously understood. Pl.’s Mot. 5 n.6, 8, 11-13.

> At oral argument, the Court repeatedly asked counsel for plaintiff to daefiature of the

IRS actions that plaintiff was alleging constitutedaanticipatory repudiatio of the Reward
Agreement. Counsel agreed thahreat by IRS officials not to investigat®uld not constitute
an anticipatory repudiation of the contract. Or. Arg. Tr. 7:15-8:7, 11:21-12:5. And while he
asserted thdthe threat of nonperformance wamich larger than thatid. at 8:11-12 he never
articulated to the Court’s satisfaction thenmonentf this allegedly “much larger” threat of
nonperformance.

® To be sure, in plaintiff's second amended complaint (which was filed subseqthespitior
judge’s denial of the government’s motion to dismiss), plaintiff also appearsategeg that
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Thebasis forplaintiff’s allegationthat the government viokad theimplied duty of good
faith and fair dealingn its interactionsvith the plaintiffis alsomurky. “Every contract imposes
upon each party a duty of good faith and fair dealing in its performance and enfortement
Metcalf Constr. v. United States, 742 F.3d 984, 990 (Fed2Gir4) quotingRestatement
(Second) of Contracts § 205 (1981)Yhe covenanfof good faith and fair dealing] imposes
obligations on both contracting parties that include the duty not to interfere witthtepattys
performanceand not to act so as to destroy thasonable expectation§the other party
regarding thdruits of the contract Centex Corp. v. United State®95 F.3d 1283, 1304 (Fed.
Cir. 2005). “Both the duty not to hinder and the duty to cooperate are aspects of the implied duty
of good faith and fair dealing.”_Precision Pine & Timber, Inc. v. United States, 596 F.3d 817,
820 n.1 (Fed. Cir. 2010).

In general, “what th[e] duty entails depend$art on whafthe] contract promises (or
disclaims).” Precision Ping596 F.3d at 830. Thus, thirplied duty ofgoodfaith andfair
dealingcannotexpanda party’s contractuaduties beyond those theexpressontractor create
duties inconsistenwith the contracts provisions’ Metcalf Constr, 742 F.3cat 991 (quoting
Precision Pine596 F.3d at 831). In short, as the Federal Circuit has obseftjée,ihplied
duty of goodfaith andfair dealingis limited by theoriginal bargain,” as it prevents garty’s
actsor omissionghat, though not proscribéaly thecontractexpresslyareinconsistentwith the
contracts purposanddeprive the othgparty of thecontemplatedalue” Metcalf Constr., 742
F.3dat991.

In the second amended complaint, the plaingiitesthat the duty of good faith and fair
dealingrequires that the government “avadig takingof any actions that may unreasonably
delay or hinder any contractual performande62, but the complairfiils to specify what
actions plaintiff alleges the government took to delay or hinder eith@witsontract
performancer plaintiff's. Instead, plaintifellegesthat the government “acted wibiad faith
insofar as it made repeated statements andseptations to induce Plaintiff to proceed without
counsel and to wrongfully attempt to abrogate the Reward Agreement, after hagingdlthe
Plaintiff's identity,” and that fu]p to and including the time of Defendant’s repudiation and
refusal, Plainff was ready, willing, and able to continue performance of the Reward
Agreement.” SeendAm. Compl.{{ 6364.

Again reading the allegations in the complaint liberdahg, prior judge assigned to this
caseconcluded that plaintiff’'s complaint state@laim that the government violated the duty of
good faith and fair dealinigy alleging that—after plaintiff had fully performed under the

the IRS repudiated the contract by failing to respond to plaintiff' sestguior “reassurances” of
IRS’ intent to perform under the contract. Second Am. Compl. 1 44, 50, 53, 56; Oral Arg. Tr.
10:1841:4. But with respect to this new claim as well, it appears that the reassusanght
related to whether the IRS intended to use the information that plaintiff provided stgate

the taxpayers pintiff identified, not whether IRS intended to pay him any reward money that
might become due or protect plaintiff's identity.



contract—the IRS sought to forcearenegotiatiorof the contract termigy threateninghot to pay
plaintiff any rewardnoneythat might becomdue under thegaeement unlegslaintiff agreed to
modify the agreement. _Opinion on MTdD 2021. But as with its anticipatory repudiation
claim, itnow appearslearthat the plaintiff is not alleging &t thelRS threatened not to pay
plaintiff any reward money; rathgslaintiff is alleging thathe IRS threatened not to pursue the
return of any back taxes based on the information plaintiff provided ysibeesiff agreed to a
modification of the terms of thagreement.

Themerits of plaintiff's claimsof course, are not currently before the Court.
Nonetheless, in exercising its discretion whether and to what extent tofdlitbet discovery,
the Court must take into consideratwhether theadditional proposed discoveigrelevant to
the plaintiff's claims (or at leaseasonably calculatdd lead to relevant evidencejthin the
meaning of Rule 26(b). The lack of clarity in plaintiff's presentatibits claims has not been
helpful to that endeavor.

At the samdime, the Court also recognizétmt—as the government itself has
adknowledged—theIRS's initial document productioaffortsleft much to be desiredn
addition, the Court believes thalaintiff was prejudicedo some exterivy the shortcomings of
the government’s efforts. In particular, plaintiff was hampered ibilgy to conduct effective
depositions of severaf theindividuals it has identified as key actors in this mdttethe
government’s failure to produce documents in a timely fashion.

I. Plaintiff’'s Motion to Compel

With the above considerations in mind, the Court turns to plaintiff's motion to compel
and for sanctions. For ease of reference, the Court breaks its discussion intatdgeges:
(1) plainiff's challenges to the defendant’s assertion of attowcieyt privilegein connection
with both the pre-December 2012 production and the most recent production; (2) plaintiff's

’ At the oral argument on plaintiff's motion to compel, the Court attempted to secatergre
clarity from plaintiff's counsetegarding the basis for his claim of a violation of the duty of good
faith and fair dealing. The Court’s attempts were less than successfuQr&e&eg. Tr. 11-19.
Counsel variously asserted that proof of the following facts would suppdnta claim (1) that

the IRSfailed to communicate with plaintiff, idt 11:5-12 (citing Conway v. United StatBs,

Fed. CI. 572 (2003)); (2) that “behind the scenes” at the IRS between 2006 and 2008 its
personnel were discussing how to modify the Reward Agreement to retain moetiahsiar

the agency, id. at 14:24-15:9; (3) that after plaintiff declined to modify the agneahmeagency
“put him in the dark” and their “conduct shifted to how do we then deal with this situation,” id.
at 15:10-17; (4) that IRS personnel were working on drafts of a modified agree¢angngjsn
February 2006, but they never communicated the proposed modifications to the plairsiff , id.
15:23-25); (5) that the IRS engaged in conduct that was aimed at dissuading plamtiff fr
having counseld. at 18:9-11; and (6) that IRS officials talked amongst themselves about
“scrafdping]”’ the Reward Agreementd. at 22:24-23:12.
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request that the government undertake additional document searches;@aiht{f)s request
for sanctions against the government in the form of an award of costs.

A. Attorney-Client Privilege

Plaintiff does not challenge the sufficiency of the privilege logs the gowant has
supplied since the court granted in part plaitstifirst motion to compel. Instead, plaintiff
challenges the garnment’s assertion of attornelent privilege with respect to a number of the
documents identified in the logs, including some documents for which the previous judge
assigned to this cadad already found the privilege properly invoked. Pl.’s Mot. 14-21.
Plaintiff argues that the privilege is either inapplicable or that it should be ¢ghieased on either
the crime/fraud exception on plaintiff's allegedly “compelling need” for the ipileged
material Id. at 21, 39-40.

“The attorneyclient privilege protects the confidentiality of communications between
attorney and client made for the purpose of obtaining legal advi&erentech, Inc. v. United
States Int’'l Trade Comm;l22 F.3d 1409, 1415 (Fed. Cir. 1997). This protection encompasses
“the attorney’s thought processes and legal recommendatitthgguoting_Zenith Radio Corp.

v. United States, 764 F.2d 1577, 1580 (Fed. Cir. 1985)). Whether the atthemt\privilege
applies depends on the facts and circumstances of a particulaiggasken Co. v. United States,
449 U.S. 383, 396 (1981); In re Spalding Sports Worldwide, Inc., 203 F.3d 800, 805 (Fed. Cir.
2000).

Plaintiff's chdlenges to the government’s assertion of privilege fall into three buckets.
First, plaintiff argues that several documents that were redacted to dededmecet to advice
provided by counsel are not protected because neither the sender nor the recipient of the
documents is an attorney. Pl.’s Mot. 15.eTourt has examined these documents in camera
and concludes that plaintiffargument is without meriiecausgalthough the sender and
recipient are not attorneys, the redacted portions of the docsicetain passages that
communicate the advice of counsel. The forwarding of documents containing Dadsgele
by non-attorneys in an organization does not strip the advice contained within them of its
privileged nature United States v. Jicarilla Agghe Nation131 S. Ct. 2313, 2320-21 (2011).
See, e.g.In re County of Erie, 473 F.3d 413, 419 (2d Cir. 2007) (“At least in civil litigation
between a government agency and private litigants, the governmentidaldie protections of
the attorneyelient privilege is on a par with the claim of an individual or a corporate entity.”);
Bank Brussels Lambert v. Credit Lyonnaise (Suisse) S.A., 160 F.R.D. 437, 442 (S.D.N.Y. 1995)
(observing that the attorney-client privilege “protects from disclosumamunications among
corporate employees that reflect advice rendered by counsel to the corppration

Plaintiff's second contention is that it has established a “compelling needll fo
communications among IRS officials that occurred after June 2005, because, adoording
plaintiff, the documents that the government has recently produced show that Agent Tyska
started to act in “bad faith” at the direction of his superiors, including UPM Raelts in June
2005. Pl’s Mot. 14-15, 17-21. “Compelling needay serve as a basis for overcoming the
deliberative process privileg®larriott Int’l Resorts, L.P. v. United States, 437 F.3d 1302, 1307
(Fed. Cir. 2006), andufficient need may also serve as a basis for overcotméngyork product
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privilege. Upjohn Co., 449 U.S. at 397-98 (quoting Hickman v. Taylor, 329 U.S. 495, 510-11
(1947)). But the Court is unaware of any support for the creation of an exception toyattorne
client privilege based on the importance of a privileged communication to the pitygsiee
disclosure (and plaintiff has not cited any). For that reason, plaintiff's argarseeking to

pierce the privilege based on the perceived importance of the documents to itsatadm@

those arguments which would require the Court to repisitiege determinations made bye

prior judge), are unavailing.

Plaintiff's final argument is that “certain materials described in the privilegeslcan as
amended, argot properly withheld as privileged” because they “were produced in the
furtherarce of [the alleged] misconduct.” Pl.’s Mot. 39 (emphasis in origiseh;alsaod. at 6
n.7, 13, 17-21 (observing that certain documents identified in the government’s privilege log
were created during a period of time when “fundamental misconduct” occurredhe €xtent
that this argumensiintended to invoke the “crimfeaud” exception to atirney<lient privilege,
the argument is devoid of merit.

It is well established that the attorreljent privilege does not extend to
“communications made for the purpose of getting advice for the commission of a fraud or
crime.” United States v. ZolimM91 U.S. 554, 563 (1989) (internal quotation marks and citations
omitted). In order to invoke this “crimieaud” exception the party challenging the asserion
attorneyelient privilege must “make a prinfacie showing that the communication [at issue]
was made ‘in furtherance of’ a crime or frau&palding Sports, 203 F.3d at 807 (citations
omitted).

No suchprima facieshowinghas been made in this casEhere is no allegation of crime
or fraud at all with respect to the government’s relationship with the plainttigrghe claim is
one for breach of cordct. To be sure, the Federal Circuit has indicated in apmecedential
decision that therime-fraudexceptionmay be broad enough to encompass documents that are
“incident” to alleged “fundamental misconduct.” In re United St&824 F. App’x. 953, 956
(Fed. Cir. 2009) (per curiam) (unpublished) (internal quotation marks omggs])e.qg.
Therasense, Inc. v. Becton, Dickinson & Co., 649 F.3d 1276, 1289 (Fed. Cir. 2011) (en banc)
(stating that in a patent case, “[a] finding of inequitable conduct may . . . proventieeacrfraud
exception to the attorney-client privilege”). But even thermiérce the privilege, the very act of
making the privileged communication must constitute an element of the misconduex ;aill &g
not enough that it is relevant to showing the miscond@étin re United States321 F. App’x.
at 956 (affirming thelecision by the United States Court of Federal Claims that certain
otherwise privileged documents should be produced because the documents were the very ex
parte contacts that constituted the breach of contract).

In this case, plaintiff’'s argument isahthe documents for which privilege is claimed
were created during a window of time when plaintiff alleges that IR®peel (including
several attorneys) were conspiring to force the plaintiff to agree to aicatidif of the Reward
Agreement. Pl.’s Mot. 13, 17-21. Plaintiff further alleges (as best as the Court cestami)e
that the documents generated during this period would be highly relevant to its inquirysinto thi
“fundamental misconduct.1d. Such claims do not suffice to satisfy the ptdf's prima facie
burden under the crime-fraud exception because they do not allege that the comomgnicati
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themselves constituted the “misconduct,” as was the case in In re United 3iatesdingly,
the Court rejects the plaiff’'s argument that therime-fraud exception defeats the gomment’s
assertions of attorneglient privilege in this case.

B. Plaintiff's Request for Additional Documents

Plaintiff has moved to compel the production of additional documentation falling within
five categories: 1) documents secured from searches of an additional 65 individuals, whose
names plaintiff secured from an organizational chart fofRI$ Criminal Division during the
years 2005-2008, Pl.’'s Mot. 23-24; (2) copies of any IRS analyses of thegs wgll as the
[...],id.at 2829, [. . .]; (3) three documents referenced in an audio recording involving an
undercover operation triggered by the plaintiff's disclosures to the IRS, id. at 28¢ (4reen
card” or “letter of deactivation” prepad by Agent Tyska in reference to the plaintiff, id. at 24;
and (5) documents concerning an alleged investigation of a |d. §-11. Each of these
requests is addressed below.

1. Searches of the Files of Additional IRS Eployees

At the hearing on platiff's motion, the Court sought clarification from plaintiff
regarding itsequest for the production of documents in the possession siktirdive
individuals counsel identified by referring to an IRS organizational clsaePl.’s Mot. 23-24.
Basd on counsel’s explanations, Oral Arg. Tr. 30-33, 35-36, 50-53, the court understands that
plaintiff seeks access to additional records in order to determine whether othieluialdi at
higher levels of the chain of command in IRS1¥minal Investigatio Division may have been
involved in whatplaintiff alleges was a bad faith effort by Paul Serletti to “scrap” the IRS’
Agreement with plaintiff. Oral Arg. Tr. 28. The government, for its part, contends et
“searched the appropriate files andriduno evidence that the proposed agreement ever went any
further than UPM Serletti.” Dég Resp. 25, 33 (contending thatéttpaper trail’ regarding
uppertevel IRS management involvement in the desire to seek modification of the agreeme
from [plaintiff] has been exhausted”).

The Court has no reason to doubt the government’s representations regarding the
likelihood that additional searches will yield documents suggesting the invaivefather IRS
employees and officials in the behind-teeenes disussions regarding the potential modification
of the Reward Agreement. And the Court is not unsympathetic to the governmerdgistiooist
that the nexus between the additional searches plaintiff seeks and thecaltemagilaintiff's
complaint seems tewwus. Nonetheless, the Court believes it would be appropriate to indulge the
plaintiff's requests for a few additional searches, particularly in lightefritssteps by the
government earlier in this case.

To that end, at the hearing in this case, the Court suggested that counsel fdfr plainti
consider whether his request could be narrowed by identifying for additionethegsdhree key
personnel on the list he supplied. Oral Arg. Tr. 53. Counsel adraetwould be possible to
do so, and the Court concludes that such compromise is a reasonable one. Accordingly,
plaintiff's motion to compel the searches of the records of additional IRS esepHuy

13



information related to itslaims iISGRANTED IN PART . Plaintiff may specify the names of
three additional IRS employees for whom the government shall conduct docuarehese

2. Franchisee Tax Returns

Plaintiff has requested information regarding an IRS analysis of cgrtajmeturns
which itbelieves was referenced in a close out memorandum written in connection with the
ending of a 2007 undercover operation. Pl.’s Mot. 28eDef.’s App. 13-17. That
memorandum stated as follows:

Federal income tax returns were ordered and analyzed prior to the undercover
operation. At this time, additionfl. .] are being requested to further analyze and
corroborate allegations that the individdal. ]| may be underreporting gross
receipts.

Def.’s App. 17. Specifically, plaintiff requests the analysis of the “additional returng’s P

Mot. 22-23. According to the Declaration of James Cortier, the SpeciahAgho wrote the
memorandum, he did not intend to suggest in this passage that he had in fact ordered copies of
the[. . .] of the [. . .] and that, in fact, he did not do so. Def.’s App. 10 1 5. He further stated that
he was involved in no further investigations of any [. . .] based on the information plaintiff
provided and that there was no reason to believe such investigations were pursued by others
his office. Id. at 11 3, 6. Therefore, there does not appear to be additional documentation to be
produced that would be responsive to plaintiff's request. Plaintiff’'s motion to conguokeigbion

of such documents is therefdd&NIED.

3. Documents Referenced in the Audio Recordirg

The plaintiff, as noted above, seeks the production of three documents that ptabesff s
were referenced in the audio recording of the undercover operation. Pl.’s MotaR®iff P
identifies these documents as a “form requested from one of tlogoptgfor one of the targeted
groups”; a “[. . .] provided to one of the undercover agents”; and the undercover agent’s
“translation of [. . .] telephone conversations the undercover agent had with a [. . .] as provided to
her supervisors.ld. The govenment represents that it has conducted a search of the hard files
and computers of the relevant agents and spoken to the agents and that it has not uncovered such
documents. Def.’s Resp. 28. The Court has no basis for disbelieving that representation.
Therefore, the CoulDENIES plaintiff's motion to compel production of these documents.

4. “Green Card” or “Letter of Deactivation”

Plaintiff has requested that the government supply copies of a “letter afvd&ant that
is referenced in an internal merandum that Special Agent Tyska prepared in connection with
the closure of plaintiff's file. Pl.’s Mot. 24. Although the letter is referdrinea memorandum,
and although the memorandum indicates that the letter was mailed to the plaintsf Appf.
22, plaintiff never received such letter. Def.’s Resp. 27. In addition, the governmesid Hsst
neither its search of Special Agent Tyska’s files, nor its search througlethef the other
custodians using the relevant key words, uncovered such a letter. Def.’s Resp. 27.0fn light
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those representations, the plaintiff's request to compel production of the déawctigter is
DENIED.

5. The Second. . .]

Plaintiff requestsdditional discovery based on a newly-provided thrage document
(titled “[. . .]”) thatcounsel claims alerted plaintiff for the first time that the H&8 conducted
aninvestigation of a “[. . .].” Pl.’s Mot. 8-11, Pl.’s Mot. Ex. Dlaitiff request that the
defendant search for information concerning any investigations pursued bysths R [. . .].
Pl.’s Mot. 8.

In its response, the government represents that it “has not hidden the informatésh rela
to the mention of [. . from [plaintiff]” because it provided to plaintiff a shorter version of the
threepage summary in May 2012. Def.’s Mot. 23 (citing Def.’s App. 110). Furthermore, the
government states that its searches “turned up no ‘hits’ onthat.have not already been
provided.” Id. According to the declarations of Special Agents Tyska and Cdrtieause
[. . .], the investigation ahat]. . .] would haveaequirel the special agent “to go through certain
protocols to obtain its tax informatidrand both agents specified that they would have
remembered they “had gone through such protocols.” Def.’s Apd 8,(Declaration of
Special Agent Tyska); see albef.’s App. 11, 1 7 (Declaration of Special Agent Cortier). The
Court has no basis for disbelieving the govemtsaepresentatiathat it did not purposefully
withhold information of its investigation dfie[. . .] and that it has provided all documents
relating to[. . .]. Therefore, the CouRENIES plaintiff's request for more searches related to
the second [. . .].

C. Motion for Sanctions

In its December 11, 2012 Ordéhejudge previously assigned to this cgsee the
plaintiff an opportunity tdile a motionunder RCFC 37(a)(5)(Gequesting aapportionment of
the reasonable expeng#aintiff incurred in bringing thérst motion to compebecause the
motion was granted in part and denied in p&ee108 Fed. Cl. at 150Prior tothe deadlinghe
court seffor requesting such an apportionmenguspended all deadlines in the case in order to
allow the government to continue its rolling production of electronically stafedmnation.
Orderat1, Jan. 1, 2013, ECF No. 68.

In its current motion to compel and for sanctiguiajntiff cites RCFC 37(a)(5)(A)Pl.’s
Mot. 25. Rule 37)(5)(A) governs in cases where a motion to compel is either granted ar full
wherethe discovery souglim the motionis provided after the motion is filedn such cases,
“the courtmust, after giving an opportunity to be heard, require the party or deponent whose
conduct necessitated the motion . . . to pay the ma/egd’sonable expenses incurred in making
the motion, including attorney’s fees,” unless “the movant filed the motionebatampting in
good faith to obtain the disclosure or discovery without court action;” or “the opposingsparty’
nondisclosure, response, or objection was substantially justified;” or “otban@tances make
an award of expenses unjust.” RCFC 37(a)(pjémphasis added). In contrast, under RCFC
37(a)(5)(C), governingases where motion to compel is granted in part and denied in part, the
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award of expenses is discretionary; thus the rule provides that the mayrtdfter giving an
opportunity to be heard, apportion the reasonable expenses for the métimpliasis added).

The Court believes that the applicable rule here itheprior judgenstructed RCFC
37(a)(5)(C). While it is true that the governme¢gan supping someadditional documents to
plaintiff after plaintiff filed itsmotion to compel, but befotae courtruled on it, the continued
production of those documents waandated byhe court’s oder. Seel08 Fed. Cl. at 127 n.2.

Along with its opening brief isupport of itanotionto compel the plaintiff submitted an
affidavit of costs for $15,124.61 in connection with the depositions of Paul Serletti, the two
undercover agents, Marsha Griffith, Ashley Crystal, James Cortier, Angelodso, and
Casmir Tyska. Tuf's Aff. of Costs, Feb. 7, 2014, ECF No. 98is affidavitwas supportety
an itemized list of the expenses incurred, along with copies of rectdpts. Ex. A. Plaintiff
argues that all of these expenses should be reimbursed because it will be reguitattie
same expenses againredake these depositions in light of the documents the government
produced both after the motion to compel was filed and @ifsrourt issuedts ruling granting
the motionin part. Pl.’'s Mot. 28-38.

In its response, the government agrénzd “a party should be made whole famy costs it
reasonably incurred +&&aking depositions that must betedeen as a result of inadequate
discovery responses.” Def.’s Resp. 3dargues, howeverthat plaintiff has not sufficientl
“linked the costs in its Affidavit of Costs to tliéscovery problems allegedld. And in any
case, thgovernment contends, the documents produced after the court's December 2012 order
were “inlarge part, documents that had already been provided in 2012 but were being produced
again in 2013 in order to ensure completeness . hatW imporantis the number of new and
material documes provided to [plaintiff] in 2013.” Def.’s Resp. 34 n.24.

The Court concludes that some award of costs to plaintiff is appropriate based on the
government’s failure to timely produce records belonginteanale undercover ageamd to
former IRS employeesThus,plaintiff has made a sutfient showing that its ability to
effectively depose the two undercoveeats was prejudiced by the government’s failure to
produce relevant documents contained in the male undercover agent’s corfgsupeiol to that
deposition. Further, based on the representations made in counsel’s declaratiod @ttache
plaintiff's redy brief, it appears to the Court that counsabdity to effectively question Paul
Serletti,as well as his supervisor, Marsha GriffilmdSpecial Agent Tyskanay have been
hampered by the lack of certain emails and attachments which were subggoneehited by
the government.

On the other hand, the plaintiff has failed to identify any basis for concluding that
counsel’s ability to effectively depose Ashley Crystal, James Cortiemgelé Troncoso would
have been enhanced in any material way had plaintiff had in its possession the dothahents
have since been produced by the government. Accordingly, the Court will awardnhé pla
$12,517.75representing the expensasunsehas identifieche incurredo travel to the
depositionof the two undercovery agents and of Mr. Tyska, Ms. Griffith andSdrletti.
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Plaintiff did not requestn award of attorney fees in @siginal motion for sanctions.
Instead, in a lengthy affidavit submitteadad) with plaintiff's reply brief, counsel asserted that
he had spent some 209 hours on the case between August 2012 and December 31, 2012, of
which 20.6 hours were spent preparing the first motion to compel filed in October 2012. Tufts
Decl. 3, March 24, 2014, ECF No. 108ecause the piatiff did not clearly raise counsel’s
attorney fee claim in plaintiff ®pening brief, the Court gave the government leave to file a
surreply to address the allegations in the declaration accompanying pgnefifybrief. Order
at 1, Apr. 11, 2014, ECF 106. In its surrephg tbvernment opposes an awardatibrney fees
to plaintiff, arguing thathe fee request wagaived becausi wasnot raised irthe plaintiff's
opening brief and/athatplaintiff is not entitled taan award ofees becausglaintiff failed to
submit adequate documentation that demonsttia¢she fee request irasonableDef.’s
Surreply 1, Apr. 17, 2014, ECF No. 107.

Attorney fees for sanctions pursuant to RCFC 37 or the identical provision of thalFede
Rules of Civil Procedure must be “reasonable.” RCFC 37(a)(5)(C) (refegeineasonable
expenses”); RCFC 37(b)(2)(C) (same&gllet v. City of Kemah, 285 F.3d 357, 367-68 (5th Cir.
2002);_ Martin v. Brown63F.3d 1252, 1263 (3d Cir. 1995). The burden of proving
reasonableness lies with the moving paKjyster v. District of Columbia229 F.R.D. 326, 329
(D.D.C. 2005). In order for the Court to evaluate what costs and expenses are reaganabt
be provided with sufficiehy detailed time records to evaluate whether the costs claimed are
appropriate.Role Models Am.Inc. v. Brownlee, 353 F.3d 962, 971 (D.C. Cir. 2004) (Equal
Access to Justice Act matterfrees are not permissible for work that is “excessive, redundant, o
otherwise unnecessary.” Hensley v. Eckerhart, 461 U.S. 424, 434 (1983).

It is clear that plaintiff's existing submission is insufficient to support ancofaiees.
The request for fees is not supported by any billing statements Seallgenerallyufts Decl.,
Mar. 24, 2014, ECF No. 100At the hearing in this case, the Court indicated that it would
consider giving plaintiff a second opportunity to submit additional documentation to support it
claim for 20.6 hours of attorney time spentpsaparing thdirst motion to compel.Oral Arg.
Tr. 70. Upon further reflection, however, the Court is of the view thmater the circumstances
of this casean awardf attorney fees to the plaintiff is unwarranted.

Thus, for the reasons set forth above, the Court has determined that the pladetifid s
motion to compel is largely without meritWerethe Court to direct an award of attorney fees to
plaintiff based on its partial success in connection with the first meticompel, fairness would
requirethe courtto give the government an opportunity unBeite 37(a)(5)(C}o seek an
apportionment of reasonable expenses for the work it has performed in connectios with it
response to the secolaitgely meritlessnotion to compel. In the Court’s view, howevierither
rounds of briefing devoted to debating past discovery disputes woultlibéerproductive and
would unduly delay the resolution of this case on its meritgeréforethe Court concludes that
bothpartiesshould bear their own costs in connection with the second motion to compkatind
the plaintiff's recovery of costs with respect to the first motion shall be limited &x{fense#
incurred with respect to those depositions identified abimateounsel states that he will need to
re-convene.
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CONCLUSION

On the basis of the foregoing, plaintiff’s motion to compel and for sanctions is
GRANTED IN PART andDENIED IN PART. The government shall reimburse the plaintiff a
total of$12,517.75or expenses related to tdepositionof the two undercover agentds.

Griffith, Mr. Serletti, and Mr. Tyska.

Further,within one week of the date of this Order, the plaintiff shall idefdifthe
government no more thdhree additional IRS officla for whom it requests production of
documents (if it has not already done so). The plaintiff may also depose thosésdffithe
extent thatnydocuments producaddicatethat such depositions would provide relevant
information within the meaningf®ule 26(b). In addition, plaintiff may reconvene the
depositionf the two undercover agentdls. Griffith, Paul Serlettiand Agent Tyskéor
purposes oaddresmg matters raised in the document production that occurred subsequent to the
time of their original depositions.

Discovery in this matteshall be completed b&ugust7, 2015 In the interim, the parties
shall file a joint status report with the Court every 30 days beginning on May 15, 2015.
addition, the parties shall file a joint status report within 30 days afterdke of discovery,
suggesting a schedule for further proceedings in this matter.

The parties are strongly encouraged to resolve any discovery disputes gogugl forw
without the Court’s intervention.

The Clerk of the Clerk is directed to enter judgment accordingly.

IT 1S SO ORDERED.

s/ Elaine D. Kaplan
ELAINE D. KAPLAN
Judge
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